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INDEX 

(CIVIL  RULINGS). 


A. 


Abatement. 


See  Ejectment  (2) 

ACCRBTIOK. 

(1)  Goveminenthavinga  right  to  revenue, 
but  not  to  actual  possession,  can 
have  no  locus  standi  in  a  suit  to  set 
aside  judgments  in  suits'  to  which 
it  was  no  party  for  the  possession 
of  lands  formed  by^—  ...  204 

(2)  Where  the  right  of  a  proprietor  is 

recognized  to  a  settlement  of  a 
chur  contiguous  to  his  estate,  the 
Government  cannot  claim  the  chur 
asan  island  under  Clause  3,  Section 
4,  Regulation  XL  of  1825  ...    ib, 

(3)  In  a  suit  for  alluvial  land  claimed  by 

right  of ,  the  Lower  Court's 

judgment  is  not  good  in  law  if  it 
contains  no  clear  finding  as  to 
whether  the  land  is  a  re-formation 
on  the  ori^nal  site  of  diluviated 

lands  of  plamtiif 's  estate  or  an 

by  recession  of  the  river  ...  229 

(4)  In  a  suit  for  possession  of  a  chur 

alleged  to  have  accreted  to  a  rem- 
nant of  plaintiffs  original  estate, 
the  Court  must  decide  what  parti- 
cular pared  is  the  remnant,  and 
whether  the  chur  has  formed  by 
to  that  remnant  ...  252 

Acknowledgment. 

See  Mahomedan  Lava  (7)  (8)  (li> 

AcaOIESCBKCE. 

Where  a  landlord  allows  his  tenants, 
without  any  objection,  to  erect 
*  pucka  buildings  on  his  land  not- 
withstanding a  stipulation  in  the 
kubooleut  restraining  them,  he  can- 
not turn  them  out  of  possession  ...  495 

XL  OP  1858. 
See  jurisdiction  (32) 


XXXV.  OF  1858. 
See  Jurisdiction  (40) 

Acrr  XL,  or  1858. 

The  summary  inquiry  provided  in 
Section  6  refers  to  tne  grant  of 
certificate  to  parties  claiming  it : 
the  Act  does  not  allow  third  parties 
to  demand  an  inquiry  into  matters 
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Act  XL.  of  1858. — (Continued,) 

having  nothing  to  do  with  the  gen- 
uineness of  the  trust  ...  1 01 
Section  28.  See  Application  {\) 
See  Certificate  (2) 
See  Minor  (i) 

Act  VIIL0F.1859.    ^  >» 

(t)  Section  9  applies  only  to  causes  df 

action  mentioned  in  Section  8  ...     70 

(2)  The  final  order  of  a  Commissioner  of 

Revenue  in  respect  of  resumption, 
settlement,  or  assessment,  is  not 
that  of  a  competent  authority  within 
the  meaning  of  Section  14  ...  150 

(3)  In  Section   248,   the  words  '  whom 

the  Court  may  appoint '  apply  also 
to  the  officers  of  the  Court  ...  238 

(4)  No  declaration  of  right  can  be  made 

and  no  suit  lie  under  Section  15, 
unless  a  plaintiff  can  show  that  there 
is  some  relief  which  a  Court  can  give  248 

(5)  As  to  what  is  to  be  understood  by 
*  reasons '  in  Section  359 

(6)  A  petition  signed  and  filed  in  Court 
by  a  judgment -creditor  certifying 
payment  is  a  sufficient  certificate  of 
payment  under  the  decree  in  the 
terms  of  Section  206  ...  358 

(7)  Under  Section  325.  a  Judfe  cannot 
pass  judgment  till  all  objections  to 
the  award  have  been  disposed  of, 
or  within  10  days  of  the  submis- 
sion of  the  award  ...  398 

(8)  Section  26  is  intended  to  identify  the 
parties  to  a  suit;  the  term  'de- 
scription' applying  rather  to  the 
patronymic  than  to  a  title  ...  450 

(9)  Under  Section  213,  the  description 
in  a  notice  of  attachment  should  be 
sufficient  to  identify  the  property  ; 
and  if  an  estate  pays  Government 
revenue,  there  should  be  a  specifi- 
cation ...  488 

(jo)  The  proclamation  under  Section  249 
is  to  give  notice  to  intending  pur- 
chasers, not  to  the  judgment-debtor    iht 

(11)  Where  there  is  no  dispossession,  the 

terms  of  Section  269  do  not  apply  509 

Section  2.    See  Estoppel  (i)  (2)      . 

Res  Ad  judicata  (2) 
Section  7.    See  Res  Adt'udicata  (i) 
Sections  8  and  350.    See  Misjoinder  (i) 
Sections  ll  and  14.    See  Procedure  (11) 
Section  32.    See  Cause  of  Action  (6) 
Section  34.    See  Foreigner. 
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Act  VIII.  of  1859. — CContinued,) 

Section  73.  See  Intervention  {^ Minor {i) 
Section  loi.  See  Certificate  (6) 
Section  in.  See  Appeal  (5) 

See  Ex' parte  Judgment  (3) 
Section  114.  See  Appeal  (11) 
Sections  116  and  337.  See  Decree  (7) 
Section  119.  See  Ex'parte  Judgment  (j) 
Section  125.  See  Ex^parte  Judgment  (2) 
Section  130.  See  Stamp  (i) 
Section  139.  See  Issue  (3) 
Section  148.  See  Remand  (i) 
Section  151.  See  Appeal  (12) 
Section  162.  See  Procedure  (9) 
Sections  162,  163,  and  170.  See  Evidence 

Section  170.  See  Evidence  {22) 
.  See .  Witnesses  1 1 ) 

Section  180.  See  Evidence  {12)  Notice  (2) 
Section  196.  See  Mesne  Profits  (4) 
Section  209.  See  Costs  (i) 

See  Cross-Decree, 
Sections  223,  224.  See  Execution  (9) 
Sections  226,  227.  See  Remand  (2) 
Section  230.  See  Intervention  (4) 
See  Jurisdiction  (20) 
See  Onus  Probandi  (3) 
Section  240.  See  Attachment  (10) 
Section  243.  See  Attachment  (1) 
Section  246.  See  Appeal  (8) 

See  Attachment  (7) 
See  Intervention  (1) 
See  Limitation  (3) 
See  Objection  (4) 
Section  248.  See  Jurisdiction  (21) 
Section  256.  See  Irregularity  (i)  (3) 
Section  257.  See  Right  of  Suit  (3) 
Section  273.  See  Judgment- Debtor  (i) 
Section  280,  See  Judgment-Debtor  (2) 
Section  320.  See  Arbitration  AwardiMSi 
Section  325.   See  Appeal  (2)  Special  Ap- 
peal (4) 
Section  335.  See  Review  (3) 
Section  353  and  375,  See  Special  Appeal 

(9) 

See  Attachment  (11) 

Act  X.  OF  1859. 

(i)  Seaioni43  contemplates  the  case  not 
only  of  one  who  professes  to  follow 
its  provisions,  though  he  has  no 
power  to  distrain,  but  also  of  one 
who  distrains  under  color  of  the 
Act,  but  not  according  to  its  pro- 
visions ...     68 

(2)  Section  77  applies  where  two  parties 

claim  rent  from  the  same  ryot ;  not 
where  the  intervenor  claims  from  a 
ryot  other  than  the  one  sued  by 
the  plaintiff  ...     81 

(3)  An  application  to  dispossess  defend- 

ant of  land  held  rent-free,  on  thq, 
ground  that  it  belongs  to  plaintiff's 
estateand  has  paid  rent  subsequent 
to  the  Decennial  Settlement,  raises 
no  cause  of  action  under  Section 


Act  X.  OF  1859. — (Continued.)  ! 

28  ;  but  the  plaint  being  receivel, 
the  Courts  have  jurisdiction  to  try 
the  case  ...  13 

(4)  The  omission  of  the  words  '  with  simi- 

lar advantages  in  the  places  adja- 
cent' in  a  judgment  under  Clause  1 , 
Section  17,  is  not  sufficient  in  appeal 
to  justify  remand  or  reversal        ...  l 

(5)  Where  there  are  conflicting  interests, 

Section  77  does  not  allow  the  title 
to  receive  rents  to  be  tried  in  a 
rent-suit  ...  1 

(6)  The  only  question    an    intervenor 

under  Section  77  can  raise  relates 
to  the  fact  of  previous  receipt  and 
enjoyment  of  rent,  the  le^al  title 
being  determined  in  the  Civil  Court 

(7)  The  presumption  arising  under  Section 
4  is  npt  restricted  to  proceedingrs 
under ;  and  even  if  so  restrict- 
ed, Section  4  may  be  em{)loyed  to 
determine  what  length  of  time  pay- 
ment of  fixed  rent  should  be  made 
in  order  to  warrant  presumption  of 
such  payment  since  the  Permanent 
Settlement  ... 

(8)  An  order  passed  by  a  Collector  under 
Section  25  has  not  the  force  of  a 
Civil  Court's  decree,  and  is  not 
binding  against  an  intervenor  in  a 
suit  under 

(9)  A  notice  under  Section  1 7  treats  a 
ryot  as  having  aright'of  occupancy, 
and  he  cannot  be  sued  for  enhance- 
ment ... 

(10) applies  only  to  land  whose  main 

object  is  cultivation 
(II)  Section  17  only  provides  that  where 
an  under-tenant's  rent  can  be  en- 
hanced, it  is  not  to  be  enhanced 
unless  notice  is  given 
Section  6.    See  Possessory  Suit  (2) 

See  Right  of  Occupancy  {\ 
See  Sub-tenure  (2) 
Section  13.  See  Notice  (i) 
Sections  13  to  16.    See  Enhancenten 

(10 

Sections  13  and  17.  See  Bnhancemeti 

(6) 
Sections  15  and  16.  See  Enhancenten 

(9) 
Section  16.  See  Onus  Probandi  (10) 

Section  17.  See  Enhancement  (l)  (i< 

Section  23.  See  Jurisdiction  (22) 

Sections  24  and  54.  See  Ex-parte  Jui 

ment  (4) 

Section  33.  See  Limitation  (9) 

Sections  54,  58,  and  68.  See  Appeal  i 

Section  58.  See  Review  (2) 

Section  77.  See  Act  VI.{B,  C),  1862. 

See  Construction  (i) 

See  Issue  (2) 

See  Onus  Probandi  {4) 

Sections  78  and  153.     See  Jurisdict 

(15) 
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Act  X.  OF  1859. — (Continued.) 

^•Section  105.    See  Huq^i-Zemindary, 

See  Sale  (7) 
CT  XL  OF  1859. 

(1)  Section  9  does  not  refer  to  deposits  on 
account  of  Government  revenue  by 
the  proprietor  of  the^estate  in  ar- 
rears 

(2)  A  decree  in  a  suit  to  recover  posses- 
sion of  an  estate  sold  for  arrears 
of  revenue  when  there  were  no 
arrears  is  sufficient  for  the  purposes 
of  Section  34  without  a  special 
declaration  thatthesaleisannulled ; 
and  an  order  for  refund  of  the  pur- 
chase-money must  be  made  in  exe- 
cution of  the  decree 

Section  11.  Sec  Separation  of  Shares, 

Section  13.  See  Sale  (6) 

Section  37.  See  Auction-purchaser  (4) 

CT  XIV.  OF  1859 
(I) never  begins  to  run  until  there 


249 


277 


167 


357 


has  been  a  cause  of  action 
(2)  Expending  money  in  procuring  at- 
tachment of  a  debtor's  property  and 
advertising  it  for  sale  is  a  bond -fide 
proceeding  under  Section  20 
Clause  9,  Section  i.   See  Limitation  (2) 
Clause  15,  Section  1.  See  Agent  (2) 
Section  11.     See  Possession  (i) 
Section  15.    See  Possession  (i) 
Section  19.     See  Limitation  (17) 

iCT  XXVII.  OF  i860. 

See  Certificate  (i)  (2)  (4)  (5)  (6)  (7)  (8) 

LcT  XXIII.  OF  1861. 

Section  8.     See  yudgmeni-dehtor  (1) 
Section  11.  See  Execution  (6)  Mesne- 

profits  (5) 
Section  27.     See  Damages  (i)  jurisdic- 
tion (32)  Special  Appeal  (3) 

ICT  VI.  (B.  C.)  OF  1862. 

A  suit  instituted  under may  be 

considered  as  instituted  under  A6t 
X.  of  1859,  and  an  intervenor  is  en- 
titled to  have  his  claim  determined 
under  Section  77,  Acl  X.  of  1859  • 
Section  10.  See  jurisdiction  (27) 
Section  20.    See  jurisdiction  (24) 

CT  X.  OF  1862. 

Section  1 7 .    See  Stamp  { i ) 

CT  XX,  OF  1863. 

Sections  14  and  15.  See  Right  of  Suit  (6) 

Act  XVI.  of  1864. 

Section  14.     See  Registration  (6) 

Act  VIII.  (B.C.)  of  1865. 

I  A  sale  under is  a  proceeding  with- 

f  in  the  meaning  of  Section  30 

See  Auction-purchaser  (i)  (2) 

See  Cause  of  Action  (5) 

Act  XI.  of  1865. 

(I)  There  must  be  an  arrear  of  revenue 
due  to  Government  before  a|  Col- 
lector can  act  under  — — 
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Act  XI.  OF  1865. — (Continued.) 

(2)  The  appeal  under  Section  25  is  only 
necessary  where  proceedings  have 
been  legally  taken,  and  against  an 
irregularity  after  the  sale  has  been 
ordered  ...       3 

Section  21.     See  New  Trial  (i)  (3) 

Act  XX.  of  1866. 

( 1 )  What  is  meant  by  a  *  declaration  '  as 

distinguished  from  an  '  agreement  * 

in  Section  48  ...  217 

(2)  Section  50  has  no  application  to  a 

lease  of  a  right  to  take  the  juice  of 
date-trees,  which  is  more  a  benefit 
arising  out   of  standing  trees  or 
timber,  than  out  of  land  coming  t 
under  the  description  of  immove- 
able property  ^  ^  ...  366 
Sections  36  and  84.    See  jurisdiction  (39) 
Section  49.     See  Registration  (1) 
Section  84.     See  Appeal  (i)  Proce- 
dure (I)  (2)  (3)  Regis- 
tration (5) 
Admission. 

Where  in  a  suit  for  rent  plaintiff  relies 

entirely  on  defendant's both  as 

to  amount  due  and  for  proof  of  his 
cause  of  action,   he  must  accept 

the as  a  whole  ...  317 

See  Compromise. 
Adoption. 

(i)  Consanguinity  does  notinvalidatean 

when  the  parties  do  not  belong 

to  any  of  the  three  regenerated 
castes  ...  356 

(2)  An de  facto  is  valid  until  set 

aside,  and  the  adopted  party  may 
object  to  other  parties  receiving  a 
certificate  under  Act  XXV 11.,  i860  ib. 

Adoptive  Mother. 

See  Purchase  (i) 
Agent. 

(1)  The  extent  and  nature  of  the  powers 

vested  in  an are  a  matter  of 

fact,  to  be  decided  when  a  question 

of  agency  arises  ...  130 

(2)  An  acknowledgment  by  an not 

authorized  by  the  principal,  and  not 

a  necessary  part  of  the 's  duty, 

cannot  be  dealt  with  under  Clause 
15,  Section  i.  Act  XIV.,  1859    ...  443 
See  Execution  (8) 

Alienation. 

The of  debutter  land  by  a  she- 
bait  is  analogous  to  the of 

ancestral  property  by  a  Hindoo 
widow.  It  must  be  shown  that  the 

was  a  prudent  and  wise  act  in 

respect  of  the  purposes  for  which 
he  is  a  shebait  ;  and  that  the  pur- 
chasers satisfied  themselves  that 
there  was  sufficient  ground  of  ne- 
cessity for  the ...  ...  299 


See  Attachment  (11) 
See  Construction  (3) 
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Alienation. — (Continued,) 

See  Declaratory  Decree  (2) 
See  Put  nee  (4) 
See  Right  of  Suit  {\) 
Allegation. 

See  Procedure  (5) 
Appeal. 

(i)  In  an under  Section  84,  A61 XX., 

1866,  a  notice  according  to  Clause 
4  should  be  issued  on  the  register- 
ing officer  and  other  parties  in- 
terested 

(2)  An will  lie  under  Section  325, 

A<5t  VIII.,  1859,  f^'om  an  order  for 
the  execution  of  an  arbitration- 
award  on  the  full  stamp  required 
for  a  regular 

(3)  A  miscellaneous defined 

(4)  A^  first  ^ourt  may,  on  the  sieged 

ground  that  there»was  no  appear- 
ance of  plaintiff  or  defendant,  strike 
a  case  off  its  file  under  Section  68, 
A61  X.  of  1859;  but  if  it  is  con- 
tended that  there  was  no  default, 
an lies  from  its  order 

(5)  A  Lower  Appellate  Court  is  right  in 

refusing  to  hear  an from  a  de- 
cision disposing  of  a  case  in  the  ab- 
senceof  defendants, who,beingsum- 
moned  under  Section  4i,A6l  VIII., 
1859,  did  notappearandgivein  suf- 
ficient reasons  for  non-attendance  207 

(6)  If  the  period  for expires  while 

the  High  Courtis  closed  for  a  vaca- 
tion, the  petition  of may  be 

filed  on  the  first  open  day 

(7)  An from  a  Magistrate's  order 

dismissinga  Ministerial  Officer  lies 
tothe  Commissioner  of  the  District, 
not  to  the  High  Court  ...  323 

(8)  A  decree-holder  has  no  right  of 

where  attached  property  is  released 
at  the  instance  of  an  intervenor 
under  Section  246,  Civil  Procedure 
Code,and  retained  in  his  possession  354 

(9)  No lies  from  an  order  refuFingto 

make  an  intervenor  under  Section 
77,  Act  X.,  1859,  a  defendant  in  a 
rent-suit  ...  355 

(10)  Where  a  decree-holder,  obtaining  a 
declaratory  decree  that  certain  pro- 
perty belongs  to  his  debtor,  sells 
and  himself  purchases  it,  and  an 
objector  on to  the  Privy  Coun- 
cil obtaining  a  reversal  of  the  decla- 
ratory decree  takes  out  execution 
for  costs  and  wassilat :   Held  that 

the  opposite  party  may against 

the  principle  that  he  is  liable, 
without  waiting  the  result  of  the 
Ameen's  investigation 

(I  I)  A  decree-holder  has  no  right  of 

from  a  Court's  action  taken  under 
Section  1 14,  Code  of  Civil  Proce- 
dure, but  if  aggrieved  may  apply 
for  a  re-hearing  ...  428 


293 


411 


A  PPE  \L. — (Continued,) 

(12)  In  respect  of  an  order  directing  the 

realization  of  a  witness's  expenses 
after  he  is  discharged  without  being 
required  to  give  evidence  ...  430 

(13)  Points  not  raised  before  the  Division 

Bench  can  not  be  allowed  in un- 
der Section  15  of  the  Letters  Patent  498 

(14)  An  Appellate  Court  is  bound  to  de- 

termine expressly  the  point  ap- 
pealed ...  525 

See  Arbitration-award  (i) 

See  Enhancement  (10) 

See  Limitation  (21) 

See  Objection  (2) 

See  Procedure  (2) 

See  Refund 

See  Review  (i) 

See  Sale  (i) 

Appellate  Court. 

See  Enhancement  (3) 
See  Evidence  (7) 

Application. 

(1)  Only  persons  claiming  a  right  to  have 

charge  of  property  in  trust  for  a 

minor   have  a  right  to  make s 

under  A61  XL.  of  1858,  and  they 
alone  can  appeal  under  Section 
28 ;  a  mere  creditor  having  no 
locus  standi  ...   100 

(2)  Where  an is  made  under  A61 

XXVII.  of  i860,  on  the  allegation 
that  there  are  debts  due  to  de- 
ceased's estate,  and  the  allegation 
is  not  denied,  the  Court  must  hear 
the  petition  ...  505 

Arbitration-award. 

(1)  A  Court's  judgment  given  in  exact  ac- 

cordance with  an is  final,  and 

there  is  no  appeal  therefrom        ...     85 

(2)  A  Court  may,  under  Section  320,  A6\ 

VI I L,  1859,  look  into  the  whole  of 
an  arbitration-record,  and  set  aside 
the  award  on  reasonable  presump- 
tion of  misconduct  ...     93 

(3)  An  award  should  be  a  single  instru- 

ment complete  in  itself,  signed  con- 
jointly by  the  arbitrators,  and  in 
the  presence  of  each  other  ...  397 

(4)  An  arbitrator  should  not  allow  docu- 

ments entrusted  to  him  by  the 
Court  to  be  removed  from  the 
nuthee ;  and  an  award  returned 
after  remittal  should  be  accompa- 
nied by  ail  books,  &c.,  pertainmg 
to  it  ...    f^. 

See  Special  Appeal  (4) 

Arrears. 

See  Sale  (8) 

Arrest. 

.SV^  Execution  (12) 

Assets. 

See  Liability  (4)  (7) 
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rr\CHMENT. 

(i)  Where,  in  satisfaction  of  a  decree,  a 
dur-mokurrureedar  attaches  the 
very  property  of  which  he  is  lessee, 
and  tne  mokurrureedar,  petitioning 
under  Section  243,  Act  Vlll.  of 
1859,  oflers  to  place  this  and  other 
property  under  the  management  of 
the  Court  that  the  profits  may  be 
carried  to  account  in  payment  of 
the  sum  due  :  Held  that  the  fact 
of  her  having  other  property  of  in- 
ferior value  which  can  be  more 
conveniently  dealt  with  is  a  ground, 
not  for  rejecting,  but  for  com- 
plying with,  her  petition  ...     66 

{2)  Purchasers  subsequently  put  into  pos- 
session do  not  thereby  exercise  rights 
of  ownership  for  the  period  during 
which  the  property  remained  under 
in  charge  of  the  Collector    ...     95 

(3)  There  is  no  authority  in  Act  VI 11.  of 

1859  for  saying  that  an is  at 

an  end  because  the  execution-suit 
is  struck  off  the  file  ...   142 

(4)  An  order  striking  an  execution«>ca.se 

off  the  file  tor  the  convenience  of 
the  Court  does  not  put  an  end  to 

the . . .  260 

i  (5)  How  long  an continues  in  force 

notwithstandingjudgment-creditor's 
delay  in  applying  for  execution  ...     ib. 
(o)  A  decree-holder  with  a  warrant  for 

the of  A*s  goods,  causing  the 

of  B's  goods  as  those  of  A, 

procures  the  commission  of  a  tres- 
pass, and  is  responsible  ...  329 

(7)  Wncre  A  claims  as  his  own  property 
seized  as  belonging  to  him  as  B's 
representative,  his  claim  must  be 
dealt  with  under  Section  246,  Act 
VIII., i859,and  an  order  under  this 
Section  is  not  appealable  ...  333 

(8)  Regulation  1 1 .  of  1 806  does  not  give  a 
judgment-creditor  holding  an  — 
made  prior  to  judgment  any  priori- 
ty over  another  who  comes  in  and 

attaches  the  same  property         ...  391 

|i^)  If  a  debt  to  secure  which  an was 

made  is  satisfied,  a  subsequent  ali- 
enation is  not  void  because  the 

has  not  been  formally  withdrawn      457 

o)  The  right  of after  judgment  exists 

for  the  purpose  of  realizing  sums 
actually  due  under  a  decree,  not 
of  securing  property  for  the  realiza- 
tion of  money  that  may  become 
payable  ...    ib, 

I)  Where  an  is  not  made  known 

us  required  under  Section  239, 
Act  Vlll.,  1859,  there  is  nothing  in 

the  order  of to  prevent  /?,  to 

whom  judgment-debtor  mortgages 
a  village  in  the  estate,  from  acquir- 
ing a  valid  title  under  hib  mort- 
gage ...  491 


Att.\chment. — (Continued  J 
See  Equitable  Bight. 
See  Execution  (l)  (7) 
See  Damages  (5) 
See  Liability  (ii) 
See  Mesne-profits  (8) 
.S'i?^  Objection  (4) 

Auction-purchaser. 

(I)  An under  \ti  VIII.  (B.  C.), 

1865,  of  a  shikmee  tenure,  receiving 
possession  from  an  officer  of  the 
proper  Court,  is  not  chargeable 
with  unlawful  dispossession  or 
forcible  ouster 
An  under  Aa  VIII.  (B.  C), 


(2) 


(3) 


(4) 


(5) 


1865,  of  an  under-tenure  acquires 
it  free  from  any  lakheraj  encum- 
brance which  the  previous  holder 
had  no  right  to  create  "... 

An is  bound  to  satisfy  himself  of 

the  value  and  quality  of  the  thing 
sold 

An 's  title  to  avoid  an  under- 
tenure  and  eject  a  tenant  depends 
on  whether  the  tenure  is  protected 
under  Section  37,Aa  XI.,i859,and 
whether  the  tenant  has  a  right  of 
occupancy 

Where  the  — 


-  of  the  rights  and  in- 
terests of  the  judgment-debtor  is 
obstructed  by  a  third  party  who 
has  been  m  possession  for  a  long 
time,  he  should  bring  a  suit  against 
the  latter  to  establish  the  title  of 
the  judgment-debtor 

See  Execution  (2) 

See  Sale  (2) 

B. 

Bastoo  Land 

when  part  of  a  ryot's  jote,  is  lia- 
ble to  enhancement  under  A^  X .  of 
1859 

Bekamee. 

(i)  Where  the  property  of  one  family  is 
conveyed  to  another  by  a  deed 
securing  the  profits  to  the  former, 
the  possession  is  on  behalf  of  the 
former  till  by  some  unequivocal  act 
they  show  an  intention  to  hold  on 
their  own  behalf 

(2)  A  father  may  provide  against  property 
over  which  he  has  complete  control 
going  into  the  hands  of  an  insolvent 
son  ;  but  a  conveyance  to  female 
members,  the  father  continuing  ab- 
solute owner,  and  the  son  entering 
into  possession  on  his  death,  cannot 
exclude  the  claim  of  the  son's  cre- 
ditors 
See  Evidence  (19) 

Board  of  Revenue. 
.S'^^  Settlement, 

Bona  Fides. 

See  Compensation  (2) 


32 


ib. 


41 


123 


176 


140 


117 


236 
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Bond-debt. 

When  a  bond  becomes  due  before 
or  after  the  obligor's  death,  his  sons 
are  liable  only  to  the  extent  of  the 
assets  they  receive  of  his  estate  and 
which  remained  unadministered  in 
their  hands  ....  233 

See  yurisdiction  (u) 
Breach  of  Contract. 
(i)  A  party  failing  to  fulfil  his  contract 
may  be  sued  either  for  specific  per- 
formance or  for  damages  ...   149 

(2)  Where  defendant,  borrowing  money  of 

plaintiff  to  redeem  a  mortgage  on 
condition  that  after  redemption  he 
will  sell  the  property  to  plaintiff, 
does  not  redeem  it,  plaintiff's  suit 
to  rg:over  his  dues  is  one  for  dam- 
•  ages  as  upon  a  — *-,  in  which  no 
special  appeal  will  lie  ...  269 

(3)  Where  defendants,  receivingamouro- 

see  lease  and  an  advance  on  account 
of  salameerent,and  agreeing  that ,  if 
they  do  not  register  the  lease,  the 
wholeamount  is  to  be  recovered  with 
interest,fail  to  register  it, and  plaint- 
iff takes  possession  :  Held  that 
plaintiff  is  entitled  to  recover  the  ad- 
vance notwithstanding  he  takes 
possession,  but  is  liable  to  pay  for 
the  occupation  of  the  land  while  in 
possession  ...  287 

BUTVVARRAH. 

See  Declaratory  Decree  (3) 

C. 

CaOse  of  Action. 

(i)  Explains  the  difference    between  a 

plaintiff's and  his  title  ...     55 

(2)  In  a  suit  for  confirmation  of  possession 

of  a  hill  with  its  places  of  worship, 
&c.,  a  plaint  alleging  defendant's 
intention  to  call  in  question  plaint- 
iff's possessory  right  discloses  no—    82 

(3)  The  order  of  a  Deputy  Collector  in 

the  Survey  Department,  striking  a 
case  off  his  file  owing  to  plaintiff's 
omission  to  deposit  the  Ameen's 
fees,  is  no  award,  and  cannot  be 


(4)  Where,  in  execution,  an  Ameen  mea- 

sures a  portion  of  plaintiff's  land 
as  covered  by  defendant's  decree, 
and  delivers  over  posscsswn  to  de- 
fendant,   a arises  to  plaintiff 

against  defendant 

(5)  Where  plaintiff,  tosave  from  sale  a  par- 

cel of  land  within  and  subordinate 
to  a  mouroseedar's  holding  attach- 
ed for  rents,  pays  the  whole  amount 
of  the  decree,  and  then  sues  the 
mouroseedar  to  recover,  the  issue 
to  be  tried  is  whether  plaintiff  is  a 
party  coming  under  the  provisions 
of  Section  6,  Act  VIII.  (B.  C.)  of 
1865,  read  with  Section  13,  Regula- 


174 


279 


Cause  of  Kctiovi. ^(Continued J 

tion  VI 11.  of  1819,  more  particu- 
larly with  Clause  3  ...  313 

(6)  Where  a  plaint  does  not  sufficiently 
disclose  the ,  it  may  be  amend- 
ed under  Section  32,  Code  of  Civil 
Procedure ;  plaintiff,  on  being-  al- 
lowed so  to  do,  may  prove  any 

not  inconsistent  with  the  plaint   ...    ib. 

(7)  Plaintiff  cannot  for  the  first  time  in  a 
later  action  take  ground  ag^ainst  the 
validity  of  a  sale  by  a  Hindoo 
widow,  which,  though  existing  at 
the  time  of  the  former  suit,  was  not 
included  in  it  ...  335 

(8)  No  suit  lies  for  declaration  of  right  of 

occupancy  without  some  act  to  dis- 
turb that  occupancy.  The  giving 
of  a  talookee  pottah  to  a  thircf  party 
and  a  decree  against  him  for 
arrears  of  rent  are  not  sufficient 
totheoccupant  ••.467 

See  Act  VIII,  of  1859  (l)  (4) 

See  Act  XIV.  of  iS^g  (i) 

See  Benamee  (i) 

See  Declaratory  Decree  (i) 

See  'Jurisdiction  (2) 

See  Limitation  (4)  (8)  (13)  (1 6) 

See  Possession  (i)  (6) 

See  Res  Adjtidicata  (4) 

See  Survey 'Proceedings, 

Certificate. 

(i)  If  there  are  several  applicants  for  a 
—-under  Act XXVI I.,  i860,  the 
heir  or  person  having  the  largest 
interest  is  entitled  to  it,  and  the 
Court  may  require  him  to  give 
security  for  any  small  interest  not 
sufficiently  protected  ...    2!& 

(2)  There  is  nothm^  to  prevent  the  grand- 

mother of  mmors  applying  for s 

underActsXL.ofiSsSandXXVn. 
of  i860  with  the  father's  consent 
from  taking  them  if  she  be  compe- 
tent and  willing  ...  119 

(3)  The  circumstance  of  a  party  on  the 

day  of  his  death  informing  his  cre- 
ditor that  he  has  given  all  moneys 
due  to  him  to  his  mother-in-law  is 
sufficient  indication  that  she  is  the 
proper  person  to  receive  the  ^— 
under  Act  XXVII.  of  i860        ...  239 

(4)  In  cases  under  Act  XXVII.  of  i860, 

Judges  should  certify  whether  the 
has  been  actually  granted  ...  2^9 

(5)  A under   Act  XXVII.  of  i860 

cannot  be  granted  to  any  number 
of  representatives  of  the  deceased 
either  under  the  Hindoo  or  Maho- 
medan  Law  •••  3^7 

(6)  Where  some  of  the  shareholders  do 

not  consent  to  one  certificate  for 
all|  the  Court  may  appoint  one  or 
more  of  them  as  representatives. 
Otherwise  a  Receiver  may  be  ap- 

h 
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C  ERTi  Fic  ATE — (continued). 

•  pointed  under  Section  loi,  Adl 
VIII.,  1859  ...  307 

(7)  In  granting  a  —  under  Ai'rt  XXVII. 

of  i860,  a  Judge  must  look  to  fit- 
ness as  well  as  propinquity  ...  356 

(8)  To  determine  the  right  to  a — under 

Aa  XXyil.  of  i860,  the  Judge 
must  decide  the  question  of  the 
genuineness  of  the  will "  ...  454 

See  Adoption  (2) 

Champerty. 

Where  the  purchaser  of  a  share  of 
land  joins  his  vendor  in  a  suit  to 
recover  his  own  property,  his  ac- 
tion is  not ...   133 

CeiTTAH. 

See  Remand  (2) 

Civil  Ambbn. 

See  Enhancement  (5) 
See  Evidence  (12) 

Code  of  Criminal  Procedurf. 

Section  308  etseq.    See  jftirisdiction  (10) 

CoGN\TE  Cases. 

Where  of  five  — 


of  possession  cannot 


governed  by  one 


decision  of  the  High  Court,  two 
were  appealed  to  the  Privy  Council, 
and  the  decision  was  reversed,  the 
High  Court  reversed  its  own  deci- 
sion in  the  other  three  cases        ...   154 

Commissioner. 

A has  power  to  set  aside  a  Col- 
lector-s  settlement,  and  is  limited 
to  no  time  in  the  exercise  of  his 
powers  of  revision  ...       6 

See  Aa  V III.  of  1859  (2) 

Compensation. 

(1)  Where  in  a  suit  for  the  —  deposited 

in  the  CoUcctorate  on  account  of 
land  taken  under  Act  VI.  of  1857, 
plainti^'s  calculation  secures  to  the 
zemindar  a  more  favorable  result 
than  the^  latter  contends  for,  the 
suit  may  be  decreed  without  deter- 
mining the  principle  on  which 

should  be  allowed  ..    340 

(2)  In   a  suit  for for   damages  to 

plaintiff's  reputation  by  inform- 
ation in  the  police  given  against 
him,  held  that  an  accusation  in 
good  faith  is  not  made  with  any 
malicious  purpose  ...  402 

Compromise. 

Defendants  are  bound  by  the  terms 

of  a admitting  plaintiff's  title 

to  disputed  land,  even  if  their  title 
has  accrued  since  the ...  427 

Comvessios  ofJi'dgment. 

The  duty  of  a  Court  where  defend- 
ant voluntarily  appears  and  admits 
the  claim  ...  43^ 

VoL  XII. 


Confirmation. 

(i)  A  decree  for 

be  executed  so  as  to  give  the 
decree-holder  possession  of  any 
thing  of  which  he  is  not  already  in 
possession  ...  429 

(2)  A  party  suing  for of  possession 

on  a  certain  title  is  bound  by  the 
title,  except  in  a  suit  to  recover 
immoveable  property  from  which 
he  has  been  ousted  ...  429 

Consanguinity. 

See  Adoption  (i) 

Consideration. 

Where  defendant  admits  the  g^nt 
of  a  pottah,  and  alleges  that  the' 
whole  of  the  lands  have  beQp  made 
over  to  plaintiff's  possession,  no 
question  of — ^can  arise  ...  283 

See  Pottah. 

Construction. 

(1)  The  words  'commencement  of  suit ' 

in  Section  77,  A<51  X,,  1859,  do  not 
mean  commencement  of  the  de- 
mand, but  must  be  construed  in 
their  ordinary  acceptation  ;  the  in- 
tervenor  proving  receipt  of  rent  at 
any  reasonable  time  before  the 
commencement  of  the  suit  ...     62 

(2)  The   words   '  Sudder  Khajana '  may 

imply  a  rental  payable  to  the 
zemindar  ...     90 

(3)  The  pottah  of  a  putnee  talook  prohi- 

biting the  transfer  of  its  lands  by 
sale  or  gift,  is  intended  to  prevent    . 
alienation,  not  of  the  entire  talook, 
but  only  of  portions  ...  413 

See  Act  VI/I.  0/ 1839  iS)  iS) 
See  jurisdiction  (39) 

Contract. 

(i)  Where  one  of  the  two  parties  to  a 
special  agreement  which  has  been 
performed,  has  had  his  share  of  the 
benefit,  the  other  may  sue  him 
either  in  the  special  agreement  or 
on  the  implied ...  520 

(2)  A  tenant  occupying  in  pursuance  of 
a  cannot  maintain  posses- 
sion free  from  payment  of  rent, 
because  the  landlord  has  lost  the 
paper  containing  the  terms  of 
the — -—  ...     ib. 

See  Limitation  (2) 

Contribution. 
(i)  To  recover   as 


a  sum  paid  as 


arrears  due  on  a  farming  lease, 
legal  necessity  must  be  shown  aris- 
ing from  probability  of  injury  re- 
sulting in  case  of  non-payment  ...  128 

(2)  Where  plaintiff  complying  with  an 
excessive  demand  makes  a  volun- 
tary payment  before  any  effectual 
proceeding  is  taken  against  defend- 
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Contribution — (continued), 

ant  for  the  recovery  of  the  rent,  his 
compliance  does  not  bind  the  de- 
fendant to  pay  the  amount  of 

sued  for  ...  462 

See  Limitation  (13) 
See  Mortgage  (6) 

Co-SHAR£R. 

(i)  Each in   an  estate  occupying  a 

separate  portion  in  it,  holds  in  res- 
pect of  his  several  right,  to  enjoy 
his  own.  Inequalities  may  be  rec- 
tified by  a  partition,  and  disputes 
in  respect  to  division  of  annual 
profits  may  be  adjusted  in  a  suit 
tor  an  account ;  but  such  a  suit  is 
not  cognizaWc  under  Adl  X.,  1859  4*S 
(2)  A renting  and  occupying  a  lar- 
ger portion  than  his  own  share  of 
an  estate,  may  be  sued  for  rent 
under  A61  X.,  1859,  by  the  person 
or  persons  with  whom  he  engaged    ib. 

See  Right  of  Suit  (7) 
Costs. 

(i)  Where are  described  as  due  by 

an  appellant  to  a  respondent,  it 
means  that  they  shall  be  deducted 
from  the  gross  amount  decreed, 
and  the  remainder  only  recovered 
under  the  decree.  Section  209, 
Code  of  Civil  Procedure,  does  not 
apply  in  such  a  case  ...  308 

(2)  A  Collector  unnecessarily  madea  party 
to  a  suit  in  which  he  would  have 
been  liable  to  damages  if  he  had  not 

appeared,  is  entitled  to  his ...  444 

<3)  A  co-defendant  made  a  respondent  in 
ad^endant's  appeal  from  a  Judge's 

order  disallowing  his  claim  for , 

is  not  entitled  to ...  444 

See  Cross'Decrce, 
See  ^Jurisdiction  (6) 

Cross-Appbal. 

See  Objection  (6) 

Cross-Decree. 

Where  execution  of  a  decree  for 
costs  is  stayed  pending  the  deci- 
sion of  a  cross-suit :  held  that  on 
the  decision  of  the  latter  suit,  exe- 
cution should  be  taken  out  by  the 
party  that  has  a  decree  for  the 
larger  sum,  and  for  what  remains 
after  deducting  the  smaller  sum...  212 

Custody. 

Where  documents  are  so  old  that 
they  cannot  be  proved  by  direct 

evidence,    proof   of must   be 

given  ...  472 

D. 
Dakhilah. 

See  Evidence  (20)  (21) 


29 


89^ 


Damages. 

(i)  A  suit  to  recover  plaintiff's  shar^  of 
m^likana  out  of  a  sum  realized  by 
the  principal  defendant  is  a  suit 
for — cognizable  by  a  Small  Cause 
Court 

(2)  The to  be  recovered  from  a  tres- 

passer should  represent  compen- 
sation for  what  the  owner  has  lost    52 

(3)  In  estimating —  for  a  malicious  pro- 

secution, the  Civil  Court  is  not 
wrong  in  taking  into  consideration 
plaintiff's  feelings 

(4)  Where  plaintiff's  furniture  is  burnt 

in  a  house  which  catches  fire  for 
want  of  a  proper  vent  to  the  chim- 
ney which  extends  to  the  roof,  he 
is  not  guilty  of  negligence, and  may 
recover  the  value  of  his  furniture  145 

(5)  Where are  sought  for  loss  in- 

curred by  wrongful  acts,  it  must 
be  shown  that  loss  was  the  neces- 
sary consequence  of  those  acts   ...  329 

(6) cannot    be    claimed    for    mere 

abuse  or  threatening  language   ...  369 
(7)  Where  a  ryot  takes  advances  for  the 
cultivation  of   indigo  and  failing, 
through  neglect  to  cultivate,  to  sup- 
ply the  stipulated  amount  of  plaint, 

he  must  pay  as the  profit  that 

would  have  been  derived  from  con- 
verting the  plant  which  ought  to 
have  been  delivered  into  indigo  and 
selling  it  at  a  fair  price  ;  the  Visk  of 
failure  in  the  manufacture  being 

reckoned  in  estimating  the ...  533 

See  Breach  of  Contract  (2) 
See  Defamation. 
See  Ejectment  (1)  (3) 
See  Jurisdiction  (29)  (36)  (37) 
Debt. 

See  Indigo  Advances, 
Declaratory  Decree. 

(i)  Joint  property  standing  in  the  Col- 
lector's register  in  the  name  of  an 
elder  brother  is  no  slur  on  the 
younger's  title,  and  no  ground  for 
a  suit  for  declaration  of  title       ...      7 

(2)  A  deed  of  alienation  by  a  Hindoo 
widow  warrants  a  reversioner's 
suing  for  a ...     26 


(3)  Where  two  estates  arc   separately 

recorded  in  the  towjee  with  dis- 
dinct  areas  and  sudder  jummas, 
and  plaintiff's  ownership  of  one  of 
them  is  not  disputed,  he  has  no 
cause  of  action  ...  '34 

(4)  Where  plaintiff  claims  17  beegahs 

through  y  and  five  others,  and  y  on- 
ly is  found  to  have  had  any  interest 
i  n  thcland  adecrce  declaringlhat  he 
has  purchased  fs  rights  and  inter- 
ests whatever  tliev  might  be,  is  bad. 
The  Court  should  decide  the  pre- 
cise rights  which  passed  to  plaintiff  327 

(5)  A  decree  of  the  Privy  Council  revers- 

ing a — that  certain  property  belong- 

b 
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IX 


Declaratory  Decree. — (continuedj, 

•  ed  to  judgment -debtor,  does  not 
include  restitution  of  every  thing 
that  the  decree-holder  would  have 
enjoyed  had  the  property  not  been 
sold  in  execution  ...  411 

See  Act  VIIL  of  1859  (4) 

See  Appeal  (10) 

See  Cause  of  Action  (4)  (8) 

See  Estoppel  (2) 

See  Righ t  of  Su it  {\)  • 


Dbcrbe. 
fi)  A 


dismissing  a  suit  by  Ws  re- 


<2) 


presentative  to  have  a  howl  ah  de- 
clared to  be  W^s^  cannot  bind 
plaintiffs  who  were  not  parties  to 
It,  in  their  suit  for  a  declaration 
that  the  howlah  is  the  property  of 
FF,  their  judgment-debtor 
A allowed  by  the  decree-holder 
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to  be  struck  off,  cannot  be  revived 
on  the  motion  of  the  judgment- 
debtor 

(3)  Where  a  plai  ntiff  sues  for  the  removal 

of  a  building  erected  on  land  alleg- 
ed to  belong  to  him  exclusively, 

there  should  not   be  a on  a 

ground  inconsistent  with  the  case 
made 

(4)  Where  it  is  impossible  to  ascertain 

from  the  description  in  a what 

is  decreed,  execution  cannot  be 
given  ;  evidence  of  what  is  decreed 
cannot  be  taken  in  the  execution- 
department 

(5)  A  plaintiff  giving  no  evidence  in  sup- 

port of  his  case  is  not  entitled  to 

a merely  on   the   default   of 

defendant  to  give  evidence 

(6)  A   plaintiff  who  asks  for  one  thing 

{e,  g.t  exclusive  possession)  ought 

not  to  have  a because  he  proves 

himself  entitled  to  another  thing 
{e.  g.f  joint  possession) 

(7)  A under  Section  116,  Civil  Pro- 

cedure Code,  is  not  an  ex-par te 
even  against  absent  defend- 
ants, and  may,  under  Section  337, 
be  modified  in  appeal  even  in  fa- 
vor of  defendants  not  before  the 
Appellate  Court 

(8)  A calling  for  accounts  is  a  per- 

sonal   and  cannot  be  executed 

against  defendant's  widow  and  re- 
presentative 

(9)  A  decision  in  a  suit  between  a  plaint- 

iff and  two  defendants,  does  not 
conclude  any  question  between  the 
Iwo  defendants 

See  Declaratory  Decree. 
See  Equitable  Right, 
See  jurisdiction  (5) 
See  Procedure  (6) 
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69 


99 


242 


248 


376 


495 


524 


Deed. 

( 1 )  A  *  bond  *  signed  in  the  presence  of  a 

Deputy  Commissioner  by  a  minor's 
agent  in  open  Court,  and  duly  re- 
gistered by  him,  is  as  if  the  minor 
himself  had  executed-the ...  378 

(2)  Until  avoided  by  the  minor  on  coming 

of  age,  the  signing  of  a by  an 

agent  is  valid  for  the  purpose  of 
vesting  the  minor's  interest  in  the 
obligees  ...    ib. 

See  Evidence  (26) 

Defamation. 

In   a  suit   for  damages   for of 

character,  plaintiff  is  not  required  to 
give  affirmative  evidence  of  the 
falseness  of  the  charge       »         ...  372 

See  Jurisdiction.  (29) 

Default. 

See  Appeal  (4) 
See  Decree  (5) 

Delay  in  Suing. 

A  creditor  may his  debtor  to  the 

last  moment  the  law  allows         ...  191 

Deposit. 

(i )  It  is  within  the  discretion  of  the  Court 

to  receive  a not  equal  to  the 

full  amount  due  to  a  decree-holder ; 
and  where  the  latter  has  not  ex- 
pressly declared  that  he  will  not 
receive  a  part  payment,  the  judg- 
ment-debtor should  not  be  com- 
pelled to  pay  interest  afterwards  ...     50 

(2)  The  proprietor  of  an  estate  liable  un- 
der a  decree  to  discharge  a  debt 
with  interest,  may  pay  mto  Court 
to  protect  himself  from  being  made 
responsible  to  indemnify  the  sure- 
ties ,*  and  if  the  money  is  deposited 
to  satisfy  the  decree,  the  Court  need 
not  inquire  whether  it  is  deposited 
under  authority  from  the  proprie- 
tor or  his  heirs  ...  505 

Distraint. 

See  Act  X,  of  1859  (1) 

District  Boundaries. 

An  adjudication  for  the  purposes  of 
settlement  and  assessment  is  not 
authoritative  as  to  civil  jurisdiction 
or  proprietary  right  ...  150 

Divorce. 

See  Mahomedan  Law  (4) 

Document. 

There  must  be  sworn  testimony  as  to 

the  custody  from  which  a has 

come  before  it  can  be  put  in  as  legal 
evidence  ...    90 

See  Custody, 
See  Evidence  (2) 
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E. 

Ejectment. 

(1)  A  landlord  ejecting  illegally  and  set- 

tling another  tenant  on  the  land  is 
liable  for  the  rent  received  during 
such  possession  and  for  damages 
incurred  by  the  ejected  tenant    ...   104 

(2)  A  tenant  sued  for  rent  may  set  up  as 

answer by  title  paramount  to 

that  of  his  lessor  ;  and  if  evicted 
from  part  of  the  land,  the  lessor 
mustjOnclaimingan  apportionment, 
show  what  is  the  fair  rate  of  the 
lands  out  of  which  the  tenant  is  not 
evicted  ...   109 

(3)  Where  a  lessee  sues  for  damages  on 

account  of  dispossession  on  the 
allegation  that  the  lessors  have  col- 
.  lected  the  year's  rents  with  the 
exception  of  a  given  sum,  it  is  not 
for  the  Judge  to  assess  damages, 
but  to  find  on  the  allegation        ...    198 

(4)  Where  a  tenure  is  transferred  without 

the  landlord's  sanction,  and  the 
latter  receives  rent  from  the  trans- 
feree, and  gives  him  dakhilahs  for 
the  year  he  is  in  possession,  he 
cannot  afterwards  oust  him  under 
a  decree  for  the  rent  of  previous 
years  ...  397 

(5)  A  tenant  admitted  to  possession  by  all 

the  co-partners  in  an  estate  can  only 

be  sued  for by  all  the  partners 

joining  in  the  action  ...  452 

See  Acquiescence, 

See  AuctioH'purchaser  (i) 

See  jurisdiction  (2)  (16) 

See  Onus  Probandi  (7)  (12) 

Encumbrance. 

(1)  A  mortgagor  creating  an subse- 


Endowment — (continued). 

(3)  The  existence  of  a  mortgage  at  Ae 

time   an is   made,    does    not 

render  the invalid   under  the 

Mahomedan  Law  ...  498 

See  Limitation  (10) 

See  Mahomedan  Lais  (3) 

Enhancement. 

(i)  In  determining underSection  17, 


Act  X.,1859,  ^fl^wflre^aw  and  other 
ahwabs  paid  in  neighbouring  lands 

IITO 
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quent  to  the  mortgage  must  show 
that  it  has  not  injured  the  out-turn 
of  the  property  ...     19 

(2)  Where  M  obtaining  a  money-decree 
against  S  attaches  an  estate  inort- 
gaged  to  himself  by  a  registered 
bond,  and  sells  it  without  mention 
of  the  mortgage,  and  then  getting  a 
decree  in  the  registered  bond  sells 
it  to  a  party  who  attaches  the  estate 
in  execution  :  Held  that  the  pur- 
chaser of  the  decree  cannot  set  up 
a  lien  under  the  bond  as  against  a 
purchaser  induced  by  M  himself 
to  buy  the  property  in  the  belief 
that  ys  title  was  valid  ...  303 

See  Auction^purchaser  (2) 

Endowment. 

(1)  If  mutwallees  fail  to  act  up  to  the 

directions   of  an ,    the   grant 

does  not  necessarily  revert  to  the 
heirs  of  the  grantee  ...   132 

(2)  An  Odhikaree  cannot  turn  the  Bhu- 

kuts  out  of  a  Shuster  without  just 
cause  ...  425 


cannot  be  legally  included 

(2)  There  must  be  a  distinct  finding  as  to 

the  ground  on  which  a  plaintiff  is 
entitled  to ...     30 

(3)  In  an  appeal  from  a  decree  for 


the  Appellate  Court  should  inquire 
whether  the  rates  assessed  by  the 
first  Court  are  such  as  plaintiff 
would  be  entitled  to  under  Section 
17,  Act  X.,  1859  ...   Ill 

(4)  Section  5 1 ,  Kegulation  V 1 1 1 .  of  1 793, 

does  not  require  notice  of in 

the  case  of  a  dependant  talookdar, 
but  plaintiff  must  show  the  three 
grounds  of therein  mentioned  112 

(5)  In  a  suit  for the  Judge  ought  not 

to  take  the  report  of  an  Ameen 
who  did  not  give  credit  to  defend- 
ant's witnesses  on  account  of  what 
he  heard  in  the  neighbourhood,  but 
should  examine  the  witnesses  him- 
self .;..  138 

(6)  In  a  notice  of a  landlord  must  in 

specifying  that  ground  of state 

the  particulars  of  which  the  ground 
is  composed  ...  226 

(7)  Where  a  defendant  fails  to  prove  any 

thing  except  that  he  has  held  for 
more  than  20  years  at  a  fixed  rent, 
and  there  is  no  evidence  in  favor 
of  plaintiff's  claim,  the  fact  of  some 
infirmity  in  defendant's  title  does 
not  entitle  plaintiff  to  a  decree   ...  243 

(8)  Notice  of on  the  ground  of  the 

rents  having  become  less  by  de- 
grees is  not  based  on  the  abatement 
contemplated  by  Section  5 1 ,  Regu- 
lation VIII.  of  1793  ...  320 

(9)  Plaintiff  cannot  enhance  the  rent  of  a 

tenure  held  at  a  uniform  rent  from 
the  time  of  the  Permanent  Settle- 
ment, even  though  the  land  in  de- 
fendant's possession  exceeds  that 
covered  by  the  original  tenure.  But  • 
defendant's  possession  of  txcess 
land  not  included  in  the  original 
tenure,  but  subsequently  obtained 
without  plaintiff's  consent,  is  ad' 
verse,  and  the  suit  must  fail  for 
want  of  privity  ^      •••  35^ 

(ro)  Where  a  Deputy  Collector  decides  a 

suit  for solely  upon  the  issue 

whether  a  notice  has  been  served  or 
not,  the  appeal  lies  to  the  Collector  440 

d 
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XI 


En  h  an  c  e  m  e  NT — Ceo  n  t  in  u  edj . 

(l  i)«The  rent  of  a  middleman  may  be  en- 
hanced on  the  same  grounds  on 
which  he  was  liable  before  the 
passing  of  Act  X.  of  1859  ...  449 

(12)  A  notice  of of  an   intermediate 

tenure,  specifying  that  the  tenant 
holds  more  land  than  he  originally 
did,  and  that  there  was  an  increase 
in  the  productive  powers  and  value 
of  the  land  otherwise  than  by  the 
tenant's  agency,  is  sufficient  if  the 
grounds  really  exist  ...     ib, 

(13)  A  suit  for should  not  be  dis- 

missed because  of  the  landlord's 
mistake  as  to  the  exact  area  of  the 
lands  ...  476 

(14)  In  a  suit  for plaintiff  must  show 

not  only  that  the  neighbouring 
lands  are  of  a  similar  description 
to  those  held  by  defendant,  but 
that  ihcy  are  held  by  persons  of 
the  same  class  ...    ib, 

(15)  A  notice  of should  not  be  pro- 
spective ...  531 

(i6j  A  notice  of must  make  the  ryot 


aware  of  the  legal  grounds  of 


although  not  in  the  exact  words  of 
the  law  ...  537 

See  Bast 00  Land, 

See  Excess  Land. 

See  yurisdiction  (9) 

See  Notice  (3)  (5)  (6) 

See  Onus  Probandi  (10) 
EauiTABLE  Right. 

An should  be  urged  before  de- 
cree, and  not  afterwards  ni  execu- 
tion when  rights  of  third  parties 
have  accrued  ...  391 

Estoppel. 

(1)  A  previous  decision  against  one  mem- 

ber of  a  family  suing  to  recover  his 
own  share,  is  no  bar  to  a  suit  by  a 
receiver  in  the  name  of  the  whole 
family  ...    117 

(2)  A    Collector's   judgment   as   to   the 

genuineness  of  a  pottah  cannot  be 

pleaded  as  an in  an  action  for 

declaration  of  title  ...  284 

(3)  A  general  affirmation  of  plaintiff's 

rights  in  a  suit,  does  not  prevent 
the  question  of  tlic  genuineness  of 
the  documents  on  which  it  was 
based  being  raised  in  a  subsequent 

suit  ...  525 

Evidence. 

(1)  An    objection    to   secondary is 

made  in  the  Court  of  first  instance, 
and  cannot  be  allowed  in  appeal ..     13 

(2)  The  writer  of  a  document,  if  alive, 

need  not  be  called  as  ci  witness  if 

there  is  other  satisfactory of 

its  execution  ...     30 

(3)  The  production  of  a  receipt  and  proof 

that  it  is  the  document  received  on 


Evidence — (coniinued), 

(4)  A    written   statement    is     not    

although  the  same  penal  conse- 
quences may  follow  from  it,  if  false, 
as  from  a  false  deposition  ...     39 

(5)  Unattested  chittahs  are  no  legal 

even  though  admitted  by  thel^ower 
Court  without  objection  from  the 
opposite  party  ...     ib, 

(6)  Unstamped  receipts  accepted  by  the 

first  Court  must  be  considered  as 

hy  the  Appellate  Court :   the 

first  Court's  decree  cannot  be 
reversed  or  modified  for  want  of 
the  stamps  ...     47^ 

(7)  It  is  not  a  condition  precedent  to  the 

reception  of  further  by    an 

Appellate  Court,  that  the  reasons 
for  doing  so  sh'ould  be  recorded  ...     52 

(8)  The  finding  of  a  Civil  Court  as  to 'the 

execution  of  a  will  is  not  conclusive 

on  the  point,  if  the  question  of 

its  execution  was  not  a  material  issue   87 

(9)  When  plaintiff  and  defendant   found 

arguments  on  different  portions  of 
the  proceedings  in  a  former  suit, 
the  Court  is  bound  to  use  them  all 


paying  the  money,  is  proof  of  pay- 
ment of  a  debt  or  rent 


!•• 


34 


as 


ib. 


(10)  Thakbust    papers    as  primd  facie 

against    the    proprietors    of 

estates  comprehended  in  them    ...     90 

(ii)  in  the  absence  of  a   defendant 

at  an  ex-parte  hearing  cannot  be 
used  against  him  on  a  re-trial     ...   130 

(12)  The  return  made  by  an   Ameen    in 

pursuanceof  a  Lower  Court's  order 

for    a    local   inquiry  is  legal  ■ 

under  Section  180,  Act  VII  I.  of  1859  136 

(13)  A  statement  made  by  a  party  is  not 

ipso  facto  conclusive against 

him  ...   156 

(14)  A  survey-award    is    not    conclusive 

of  a  contested    right    in    a 

regular  suit  ...   180 

(15)  The  report  of   a   Scrishtadar   after 

local  investigation  cannot  be  legal 

unless  no  Civil    Ameen   was 

available  ...  209 

(l6j  Where  defendant  consents   to 


being  taken  as  sufficient,  the  Judge 
may  decide  the  case  upon  it,  even 
though  in  itself  insufhcient.  Ob- 
jection to should  be  made   in 

the  first  instance,  and  not  delayed 
till  the  special  appeal  ...  244 

(1 7)  A  Lower  Appellate  Court  should  state 

fully  its  reasons  for  calling  for  fresh 

,  but  in  point   of   law,    it    is 

sufficient  to  state  that  such  reasons 
exist  ...  245 

(18)  Where  defendant  claims     under    a 

mokurruree  pottah  granted  by  Z?, 
the  Lower  Appellate   commits    a 

grave  error  in  regarding  D^s 

as  conclusive  as  to  the  genuineness 
of  the  pottah  . . .     I'd. 

e 
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Evidence — C^oniinuedJ, 

(19)  A     party     executing  an  instrument 

which  is  on  the  face  of  it  a  convey^ 
ance  or  deed  of  sale  cannot  show  by 

parol that  it  was  not  intended 

to  operate  as  a  sale  or  conveyance 

(20)  Dakhilahs  unattested,  or  attested  only 


264 


by  the 


of 


manager 


and 


mookhtear,  are  no  legal of  uni- 
form payment  of  rent  ...  267 

(21)  Dakhilahs    may    be    accepted  by  a 

Civil  Court  as  undisputed when 

the  opposite  party  is  not  prepared  to 
deny  their  genuineness  ...  350 

(22)  Where  plaintiff's  liability  to   appear 

and  give is  already  determined 

by  a  competent  Court  and  not  deni- 
,ed  ijy  himself,  Tie  cannot  take  ad- 
vantage of  a  technical  objection  put 
into  his  mouth  by  the  Judge  to 
show  that  he  is  not  bound  to  appear  359 

(23)  Where  defendant  specially  sum  moned 
•    to  give  fails   to   attend,  and 

there  is to  support  the  plaint- 
iff's case,  the  Court  acts  rightly  in 
deciding  against  the  defendant 
under  Section  170,  Code  of  Civil 
Procedure  ...  369 

(24)  Oral is  admissible  to  prove  the 

existence  of  an  agreement,  and,  if  ' 
sufficient,  will  justify  the  decreeing 
of  a  claim  . . .  395 

(25)  Where  a   party  who  himself  has  the 

best  knowledge  of  the  disputed  facts 
in  a  case,  seeks  the  Court's  assist- 
ance, he  nuist  give  that  knowledge 
on  oath  ...  422 

(26)  A   bill   of  sale,  though  unregistered, 

is  admissible  of  the  receipt 

of  money  ...  435 

(27)  It  is  for  a  party  to  adduce  his   own 

,  not  for  a  Court  to  ask  him  to 

do  so  ...  470 

(28)  A    Civil    Court    cannot    rely  on  the 

taken  in  the  Criminal  Court, 

but   must   determine   on  the 

taken  before  it  •••477 

(29)  Witnesses  simply  attesting  their  own 

signatures  do  not  legally  establish 
the  identity  of  a  bond  ...  529 

See  Document. 

Sej  Ex- parte  Decree  (5) 

See  Notice  (4) 

See  Possession  (3)  (7) 

See  Registration  (1)  (3) 

See  Review  (3)  (7) 

See  Small  Cause  Court  (2) 

See  Stamp  (i) 

Excess  Land. 

Where  —  is  claimed  as  lakhiraj 
plaintiff's  remedy  lies  in  a  suit  for 
resumption  and  assessment ;  and 
with  regard  to  land  covered  by  a 
pottah,  defendant  is  entitled  to  all 
the  lands  comprised    within    the 


Excess  Land — fcontinuedj, 

daghs  of  the  zemindar's  measurt- 
ment  ...  439 

Sec  Enhancement  (9) 
Execution. 

(1)  Pcpperty  may  be  attached  and  sold 

in notwithstanding  the  exist- 
ence of  a  previous  attachment,  but 
a  question  may  arise  at  the  distri- 
bution of  the  sale-proceeds  whether 
a  party  making  an  attachment 
under  Regulation  IL  of  1806  is  en- 
titled to  have  his  claim  satisfied 
before  the  other  decree-holders  ...    48 

(2)  Where  no  fraud  is  alleg'ed,  a  sale  in 

cannot  be  set  aside  as  regards 

the  auction-purchaser,  even  though 
the  decree  be  a  collusive  one       ...    ib. 

(3)  A  reversionary  interest  may  be  sold 

in of  a  decree  ...    54 

(4)  Where  costs  are  decreed  against  a 

party  suing  on  behalf  of  her  minor 
son  and  for  his  benefit, can- 
not, without  special  reason,  be 
taken  out  against  her  personally  or 
against  her  personal  representa- 
tive or  estate  ...     78 

(5)  The  holder  of  two  decrees  may  state 

in  the  notification  of  sale  in 

of  one,  that  he  claims  the  same 
property  in  satisfaction  of  his  se- 
cond decree  ...     79 

(6)  The  questions  relating  to  the  posses- 

sion by  a  decree-holder  of  land  not 
included  in  the  decree,  are  separ- 
ate from  those  relating  to  the  — 
of  the  decree,  and  may  be  made 
the  subject  of  a  separate  suit      ...     85 

(7)  When  a  Judge's  order  of  remand  is 

set  aside  after  a  finding,  the  Moon- 
siff  should  allow  the to  pro- 
ceeds ;  and  whether  the  case  is 
formally  restored  to  the  file  or  not, 
the  order  for  attachment  revives 
on  the  reversal  of  the  Judge's  de- 
cision ...   142 

(8)  Where  there  is  nothing  in  a  decree 

on  a  bond  in  respect  of  sums  owed 
by  a  manager  on  account  of  facto- 
•  ry  expenses,  to  connect  the  judg- 
ment-debtor with  the  proprietor, 
the  decree  cannot  be  executed 
against  the  property  of  the  latter..  208 

(9)  When  a  decree-holder  receiving  pos- 

session under  Section  224  of  the 
Civil  Procedure  Code  is  refused 
khas  possession  of  pai  t  of  the  land 
he  must  apply  under  Section  223; 
and  defendants'  allegation  of  pur- 
chase having  failed  they  cannot 
set  up  a  ryotee  title  •••  ^^5 

(10)  Where  a  landlord  and  hisgomashtah 

are  jointly  liable,  the  decree-holder 
is  not  wrong  in  law  in  proceeding 
against  the  gomashtah  first         ...  3^5 

(11)  The  rule  of  law  forbidding  applica- 

tion for  — —  of  part  of  a  decree 
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Execution — (continued J* 

•  does  not  bar  application  for  all  that 
remains  due  on  a  decree,  where  the 
rest  has  been  satisfied  ...  370 
(12)  Where  a  representative  cannot  show 
that  he  has  duly  applied  the  assets 
known  to  have  come  to  him  of  a 
deceased  debtor,  he  may  be  arrest- 
ed in of  the  decree  ...  517 

See  Decree  {4)  {^) 

See  Equitable  Right 

See  Jttrisdiction  (4) 

See  Procedure  (7) 

See  Sale 

See  Special  Appeal  (3) 

EX-PARTE  DeCRKE. 

(1)  A  judgment  against  a  defendant  ab- 

sent when  the  adjourned  heciringof 
his  case  commenced, but  who  comes 
in  before  judgment  is  recorded,  his 
evidence  being  on  the  record  is  not 
an  ...   169 

(2)  Where  defendants  summoned  under 

Section  41,  Act  VIII.,  1859,  ^o  "ot 
appear  and  give  sufHcicnt  reasons 
for  non-attendance,  the  Court  of 
first  instance  may  dispose  of  the 
case  in  their  absence.  Section  125 
contemplating  a  case  in  which  a 
party  appears  by  pleader  who  has 
appeared  at  the  proper  time        ...  207 

(3)  No  legal    decree  can  be   passed  ex 

partCy  without  a  Court  being  satisfi- 
ed of  the  duescrvice  of  the  summons  210 

(4)  A  Deputy  Collector's  order  under  Sec- 

tion 54,  Ac^  X.  of  s  859,  striking  off 
a  case  appointed  for  re-hcaring, 
annuls  the  decree,  and  the  Collect- 
or's order  directing  execution  is 
without  jurisdiction  ...  406 

(5)  An in  a  rent-suitdoes  not  detract 

from  'its  value  as  evidence  of  the 
relation  between  plaintiff  and  de- 
fendant, provided  due  notice  was 
served  on  the  latter ;  and  the  decree 
may  be  filed  as  evidence  without  the 
judgment  on  which  it  was  founded  473 

See  Appeal  (11) 

F. 

FiRK 

See  Damages  (4) 
Foreclosure. 

Where  a  property  is  mortgaged  to  S 
who  disposes  of  a  portion  to  /?,  and 
both    parties    sue   tor    possession 

after :   Held,  that  the 

being  duly  carried  out  by  "  the 
receiver  '*  of  the  deed  of  mortgage, 
is  good  as  regards  the  whole  pro- 
perty ...  353 

See  Mortgage  (2) 


Foreigner. 

A  suit  by  a — —should  not  be  enter- 
tained without  payment  of  all  costs 
that  may  be  incurred  b^  defendant, 

even  though  the  latter  is  also  a 465 

Fraud. 

(1)  In  a  suit  to  enforce  an  instrument 

which  is  on  the  face  of  it  a  deed  of 
sale,  where  plaintiff  does  not  admit 
that  he  was  a  party  or  privy  to  any 

,  defendant  can  not  set  up  that 

the  deed  was  concocted  for  fraudu- 
lent purposes.  ...  264 

(2)  Where  there  is  no  evidence  of  — 

in  the  record  of  a  case,  plaintiff  in 
appeal  is  not  entitled  to  a  decree 
on  that  ground  ...  380 

See  Execution  (j) 

See  Onus  Probandi  (6) 

See  Possession  (4) 

See  Technical  Objection. 

G. 

Guardian. 

A must  by  strict  economy  pay 

off  the  debt  on  a  minor's  estate  if 
encumbered,  and  not  sell  the  pro- 
perty as  an  easier  mode  of  clearing 
the  dtbt  ...  337 

See  Mahomedan  Law  (2) 

See  Minor  (i) 

H. 

Heir. 

See  Liability  (0  (7) 
High  Court'.s  Powers. 

(i)  The  design  of  Section  15  of  the  Let- 
ters Patent  explained  ...     74 

(2)  Qiucre, — Is    a    conflict    between    a 

Judge's  order  and  a  direction  of 
law,  ground  for  the  High  Court  to 
exercise  its  powers  of  interference    ib, 

(3)  Where  there  is  a  remedy  by  a  regular 

suit,  the  High  Court  cannot  exer- 
cise its  extraordinary  powers  under 
Section  15  of  the  Charter  Act     ...   103 

(4)  In  Section  i  of  the  Rules  of  5th  August 

1S67,  the  words  *  unless  the  Court 
in  its  discretion  on  good  cause 
shown  shall  grant  further  time,' 
refer  to  the  Appellate  Bench  of  the 
High  Court,  not  the  Division  Bench  458 

See  jurisdiction  (35) 

See  Security  (4)  (5) 
Hindoo  Law. 

(1)  By the  mother  is  a  possible  heir 

under  certain  circumstances        ...     78 

(2)  Qucere, — Does  the  elder  widow  inherit 

the  whole  estate,  the  younger  re- 
ceiving maintenance  therefrom  ;  or 
are  their  rights  equal?  ...   158 

(3)  The  great-grandson  of  a   deceased 

proprietor's  great-grandfather  is  a 
sapinda  of  such  proprietor,  and  en- 
titled to  offer  undivided  oblations 
and  to  inherit  the  estate  ...  339 
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Hindoo  Law — (cojitiniied), 

(4)  On  a  division  of  an  estate,  the  grand- 

mother has  a  right  to  maintenance, 
but  not  to  any  share  in  the  estate  409 

(5)  The  consent  of  all  the  shareholders 

in  an  ancestral  estate  is  necessary 
even  to  the  alienation  of  the  share 
of  any  one  ...  446 

(6)  A  daughter  inherit  a  separate  share  ; 

but  in  joint  property  the  widow 
or  daughter  cannot  succeed,  but  are 
only  entitled  to  maintenance       ...  453 

(7)  In  a  suit  confined  to  the  one-half  share 

belonging  to  7,  to  obtain  a  reversal 
of  deeds  of  sale  executed  by  y  and 
his  brother  O :  Held,  that  where 
the  family  is  not  separated  nor  the 
property  partitioned,  the  suit 
,  shoifld  be  brought  by  all  the  joint- 
owners  as  well  with  respect  to  the 
charge  created  by  O  as  to  that 
created  by  ^^  ...  478 

(8)  A  father  is  not  obliged  to  support  a 

grown-up  son  even  if  the  son  is 
labouring  under  a  temporary  dis- 
order ...  494 

See  Legal  Necessity  (1)  (4) 

See  Limitation  (20)  (23) 
Hindoo  Widow. 

(1)  Where  a  younger  widow  receives  an 

allowance  during  the  lifetime  of 
the  elder  from  the  profits  of  the  late 
husband's  estate,  the  possession  of 
the  latter  is  not  adverse  to  the 
former  ...   1 58 

(2)  A under  age  is  properly  repre- 

sented in  a  suit ;  the  matter  stands 
precisely  a^  if  she  were  of  age,  and 
she  has  the  same  control  with  res- 
pect to  compromise  as  with  respect 
to  the  assertion  of  rights  and  appeal  4 13 

See  Cause  of  Action  (7) 

See  Hindoo  Law  (6) 

See  Limitation  (12) 

See  Sale  (8) 

HUft-I-ZEMINDARY. 

A   claim    for is    not    cognizable 

under  Act  X.,  1859  ..'.  214 

I. 

Illegal  Ce.s.s. 

See  Enhancement  {\) 
Illegitimacy. 

See  Mahomed  an  Laiv  (9)  (10) 
Indigo  Advances. 

Where  plaintiff  makes on  condi- 
tion of  re-payment  from  the  profits 
of  manufacture,  and  in  a  suit  to 
recover  attempts,  seemingly  not  in 
good  faith,  to  make  defendant 
liable  for  his  father's  old  debts,  he 
cannot  be  allowed  to  proceed 
against  defendant  as  the  repre- 
sentative of  his  father  ...   113 

See  Damages  (7) 


Insolvent. 

Where  money  deposited  in  Courtis 

paid  to 's  creditors    instead  of 

to  the  Official  Assignee,  the  latter's 
remedy  is  a  suit  for  an  injunction 
to  restrain  the  creditors  and  an 
application  for  an  order  under  Sec- 
tion 92,  Act  VIII.,  1859 

Instalment  Bond. 

On  a  judgment-debtor's  failure  to  pay 

on  an ,  it  is  not  imperative  on 

the  decree-holder  to  sell  him  up  at 
once,  the  non-payment  of  instal- 
ments being  a  recurring"  cause  of 
action  operative  within  a  limit  of 
three  years 

Interest. 

See  Delay  in  Suing, 
See  Deposit  ( i ) 

Intervention. 

(i)  Where  attached  property  is  found  to 
be  the  sole  property  of  the  inter- 
vener, it  should  be  at  once  released 
and  the  decree-holder  referred  to  a 
regular  suit 

(2)  The  rejection  of  an  intervenor's  claim 

under  Section  77,ActX.,  1859,  as  be- 
longing to  the  Civil  Court,  does  not 
prevent  his comingagain  in  another 
suit   between   the  same    parties  \n 
r<ispect  to  the  same  property 

(3)  Where  plaintiff's  title  to  a  share  in  an 

estate  alleged  to  have  been  pur- 
chased from  theprincipal  defendant 
is  denied,  and  after  certain  persons 
have  been  made  defendants  as  hold- 
ing a  dur-mokurruree,  it  appears 
that  plaintiff  seeks  khas  possession  : 
Held,  that  although  it  is  unneces- 
sary for  these  intervenors   to  be 
made  defendants,  yet,  plaintiff's  in- 
tention having  become  apparent, 
nothing  will  be  gained  by  removing 
them  from  the  record 

(4)  Where  a  suit  to  recover  possession  is 

decreed  without  prejudice  to  an  in- 
tervenor's rights,  the  latter,  having 
been  a  party  to  the  decree,  has  no 
remedy  under  Section  230,  A<51 
VIII.,  1859 
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See  Aa  X,  of  1859  (2)  (5) 

See  Appeal  (9) 

See  Issue  (2) 

See  Res  Adjudicata  (5) 

See  Onus  Probandi  (4) 

Irregularity. 

(i)  Where  property  is  advertised  to  be 
sold  in  execution,  a  change  in  the 
specified  order  of  sale,  without 
notice  to  intending  bidders  or  the 
consent  of  the  judgment-debtor,  is 

an under  Section  256,   Code 

of  Civil  Procedure 
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Irregul  ARIT  Y — (^con  tinuedj . 

(2)  An ,  unless  it  injures  the  judg- 
ment-debtor, does  not  vitiate  a  sale  488 


(3)  It  is  an 


to  sell  in  a  lump  proper- 


ties numbered  separately  in  the  lot- 
bundee  of  sale 
(4)  Where  the  fact  of  an  execution-sale 
taking  place  two  hours  before  the 
time  announced  is  alleged  to  have 
been  prejudicial  to  the  judgment- 
debtor,  the  Court  must  determime 
whether  the  was  of  a  mate- 
rial kind 
Issue. 

(1)  Where   the    mortgage   of  a  property 

being  foreclosed,  and  a  decree  for 
possession  obtained,  the  property  is 
sold  to  plaintiff  whose  intervention 
fails  in  a  rent-suit  by  a  third  party 
setting  up  an  intermediate  title  on 
the  ground  of  a  tniras  pottah  ob- 
tained from  the  mortgagor  subse- 
quent to  the  mortgage,  and  plaint- 
iff sues  for  declaration  of  ri^ht  to 
rents  payable  by  the  ryot :  Held 
that  the  as  to  the  pottah  hav- 
ing been  granted  subsequent  to  the 
conditional  sale  arises  legitimately, 
and  may  be  allowed  and  determined 
by  the  Lower  Appellate  Court     ... 

(2)  Where  a  suit  by  the  purchaser  of  an 

alleged  lakheraj  tenure  for  rent  from 
his  under-tenant  is  thrown  out  by 
the  intervention  of  the  superior 
landlord  under  Section  77,  Act  X., 
1859,  all  he  has  to  do  in  a  regular 
suit  is  to  prove  that  he  is  entitled 
to  the  rent 

(3)  '["he  Court  may  frame s  from  the 

oral  examination  of  the  parties 
or  their  pleaders,  although  their 
allegations  differ  from  those  in  the 
written  statement 

See  Ejectment  (3) 

See  Evidence  (8) 

See  Plaint  (l) 

See  Pleadings  (3) 

See  Possessory  Suit  (i)  (3) 

See  Procedure  (5) 

See  Safe  (7) 

J. 

JOIEOER. 

In  a  suit  to  recover  three  sums  of 
money,  the  Court  of  first  instance 
has  the  discretion  to  join  the  three 
causes  of  action,  the  jurisdiction  of 
appeal  not  being  affected  by  such 

•  •  • 

JoiKT  Hindoo  F\mily. 

(1)  In  a where  each  member  collects 

his  quota  of  rent  separately,  there 
is  no  reason  why  one  of  them  should 
not  make  over,  either  in  exchange 
or  sale,  bis  right  of  receiving  rent. . . 

VoU  XII, 
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Joint  Hindoo  Family — (continued), 
(2)  Intention  toseparate  must  be  indicated, 
not  necessarily  by  actual  partition, 
yet  by  some  unequivocal  act  or  de- 
claration on  the  part  of  the  family  : 
a  suit  by  one  member  for  a  declara- 
tion of  his  right  is  not  a  sufficient 
indication  ...  510 

See  Hindoo  Law  (7) 

Joint  Property. 

See  Declaratory  Decree  (i) 

See  Hindu  Law  (7) 

See  ^Jurisdiction  (28) 

See  Onus  Probandi  (2)  (5)  (8) 

See  Right  of  Suit  (2)* 

Judgment-debtor. 

(i)  Wherea  Lower  Appellate  Court  on  ex« 

amination  of  a and  from  the    ^ 

circumstances  of  the  case  concludes 
that  he  is  not  entitled  to  the  benefit 
of  Section  273,  Act  VIII.,  i859,and 
ofSection8,ActXXIlI.,i86i,there 
is  no  error  of  law  in  this  finding    ...  135 

(2)  Wherea does  not  rebut  the  ^nw^J- 

facie  evidence  that  he  has  wilfully 
concealed  property,  the  Judge  may 
reject  his   application   (or    release 
under  Section  280,  Act  VIIL,  1859    422 
See  Purchase. 

Jurisdiction. 

(1)  In  a  suit  for  rent  from  a  parly  holding 

lands  as  eerat  in  his  own  exclusive 
possession  ...       4 

(2)  In  a  suit  for  possession  of  lands  alleged 

to  have  been  held  on  a  lease  since 
expired,  defendants  setting  up  an 
istumniri  pottah  ...     37 

(3)  Where  a  defendant  is  found,  after  issue 

of  summons,  to  have  died  before 
the  filing  of  the  plaint  against  him. 
The  period  of  limitation  against  his 
representative  how  calculated     ...     45 

(4)  Of  a  Judge  in  respect  of  a  judgment- 

debtor  imprisoned  in  execution  of  a 
decree  ...     65 

(5)  A  Judge  is  competent   to  alter  the 

decree  of  his  predecessor  so  as  to 
bring  it  into  conformity  with  what 
is  evidently  contemplated  by  the 
judgment  of  the  latter  ...     ib» 

(6)  Of  a  Judge  in  appeal,  where  a  plaint 

has  been  rejected  as  having  been 
filed  against  several  persons  having 
different  defences  ...     70 

(7)  In  a  suit  to  establish  a  claim  against 

three  properties  mortgaged  to  plain- 
tiff, but  situate  in  dif^rent  districts, 
where  one  of  the  defendants,  in- 
terested in  that  only  which  lay  in 
Moorshedabad,  objects  in  appeal 
to  the  trial  by  the  Suborainate 
Judge  of  Moorshedabad  ...  114 

(8)  In   a   question   of    limitation,    as    to 

whether  any  effectual  proceeding 
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has  been  taken  to  keep  a  decree 
alive 

(9)  In  a  suit  for  arrears  of  rent  of  a  parti- 

cular year  after  notice  of  enhance- 
ment on  specified  grounds  ...   141 

(10)  Of  a  Magistrate  under  Section  308 

et  seq,  of  the  Criminal  Procedure 
Code  cannot  be  taken  away  and 
given  to  a  Civil  Court  ...  160 

(11)  Of  a  Small  Cause  Court  in  a  suit  for 

money  due  on  a  bond  in  which  the 
payment  is  secured  by  mortgage  of 
immoveable  property  ...  184 

C12)  Of  a  Recorder  under  Act  XXI.  of 
1863,  who  is  a  holder  of  Bank  of 
Bengal  shares  in  respect  to  a  suit 
in  which  the  Rank  is  a  party  ...  185 
(13)  Of  a  Small  Cause  Court  in  an  action 
to  recover  from  a  zemindar  money 
paid  as  rent  due  by  a  person  within 
whose  jote  jumma  plaintiff  holds 
an  under-tenure  ...  190 

{14)  Of  a  Collector,  where  plaintiff  holding 
an  under-tenure  within  B's  jote 
jumma  which  is  within  Z>'s  zemin- 
dary  sues  D  for  money  paid  as 
rent  due  by  B^  but  can  show  no 
authority  from  B  to  set  off  this 
payment  against  the  rent  due  to 

j5  ;  and  of  the  Small  Cause 

Court  as  to  whether  plaintiff  did 
pay  money  for  D*s  use  at  B^s 
request  ...  ib, 

(15)  Of  a  Civil  Court  to  inquire  into  a 

public  right  per  se  ...  199 

(16)  In  a  suit  tor  arrears  of  rent  as  on 

joint  tenancy  and  for  ejectment  and 
damages,  the  suit  being  specifically 
brought  under  Section  78,  Act  X., 
1859,  and  defendant  raising  no 
question  as  to ...  213 

(17)  In  a  suit  for  rent  where  money  was 

deposited  by  the  lessee  as  security 
for  the  payment  of  rent  214 

(iS)  As  applied  to  a  suit  to  recover  rent 
reserved  on  land  let  out  on  a  zur- 
i-peshgee  lease  ...  215 

C19)  In  a  suit  to  recover  rent  reserved  on 
land  let  out  on  a  zur-i-peshgee 
lease,  where  the  remedy  sought 
involves  in  its  details  different 
s  ...  ib. 

(20)  In  an  application  professedly  under 
Section 230,  Act  VllI,,  1859,  where 
plaintiff  affirms  that  he  is  in  posses- 
sion ...  231 

(^0  1^  respect  of  the  duties  required  by 

Section  248  ...  238 

(22)  In  respect  of  a  suit  to  recover  money 

advanced  to  a  raib  for  the  con- 
struction of  a  bund  or  the  payment 
of  salaries  of  tehsildars  and  pea- 
dahs  ...  269 

(23)  In  respect  of  suits  for  rent  ...  310 


Jurisdiction — {continuedj, 

(24)  A  Collector's  authority  to  transfer 
suits  from  one  Subordinate  Court 
to  another  does  not  enable  him  to 
give  authority  to  a  Deputy  Collector 
to  try  a  suit  illegally  instituted  in 
his  Court  ...  310 

(25)  Where  any  part  of  a  property  lies 

within  the of  the  Court         ...  328 

(26)  Of  a  Small  Cause  Court  in  a  suit 

upon  a  bond  in  which  landed  pro- 
perty is  hypothecated  ...  367 

(27)  Of  Revenue  Officers  under  Section 

10,  Act  VI.  (B.  C.)  of  1862  ...  371 

(28)  Of  a  Small  Cause  Court   in  a  suit 

against  a  co-sharer  for  a  share  of 
money  recovered  by  a  plaintiff  on 
a  decree  which  is  joint  property  ...  27^ 
{2g).  Ot4cere. — Before  a  suit  for  dam- 
ages for  defamation  of  character 
can  lie,  is  it  necessary  to  presume 
that  actual  pecuniary  damage  has 
resulted?  ...  ib. 

(30)  An  order  of  a  High  Court  being  a 

final  decision  by  way  of  appeal  on 
a  question  arismg  in  a  suit  cannot 
be  interfered  with  except  by  the 
Privy  Council  ...  374 

(31)  In  a  suit  for  rent  where  the  plaintiff 

alleges  that  the  original  landlord's 
assignment  of  the  rents  in  consi- 
deration of  a  loan  from  h's  tenant 
has  dropped         ^  ...  381 

(32)  The  principal  Court  of  original  civil 

— — in  Assam  is  that  of  the  Judi- 
cial Commissioner,  to  whom  also 
the  charg'e  of  minors  and  their 
property  is  committed  ...  424 

(33)  Of    tne   Judicial    Commissioner   of 

Assam  under  Section  235,  Act  X.  of 
1S65  ...    ib, 

(34)  Of  a  Court  of  first  instance  in  respect 

of  calling  further  witnesses  after 
plaintiff's  case  is  closed  ...  455 

(35)  Jn   respect  of  the   rejection   of  an 

application  for  review  ■  ...  459 

(36)  Where  a  surety  brings  an   action 

against  a  decree-holder  to  recover 
damages  for  illegal  arrest,  the  sum 
claimed  not  exceeding  Rs.  500    ...  47' 
{37)  Of  Small  Cause  Court  in  a  suit  for 

damages  ...  477 

(38)  The  judgment  or  decree  of  a  Court 

of  justice   having   over  the 

subject-matter  of  a  suit  is  not  null 
and  voidf  even  though  irregular  or 
illegal  ...  4^ 

(39)  Where  registration  of  a  document 

has  been  refused,  because  the  exe- 
cution of  it  is  denied  by  one  of 
those  said  to  have  executed  it,  and 
a  petition  under  Section  24,  Act  XX., 
1866,  is  presented  to  the  District 
Court  by  the  party  claiming  under 
the  document,  to  establish  his  right 
to  have  the  document  registered...  5^ 
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JuRiSD  ICT I  o  N — (can  tin  ned) , 

(4o)-Of  a  Zillah  Judge  under  Act  XXXV. 

of  1858.  ...  518 

See  Act  X  0/1859  (0  (<5) 
See  Act  XL  of  1 86s  {2) 
See  Certificate  (8) 
See  Damages  (1) 
See  District  Boundaries » . 
See  Proceedings  (i) 
See  Registration  (5) 


K 


KUBOOLBUT. 

See  Contract  (  2  ) 
See  Registration  (  4  ) 


LARHEIt\J. 

The  principle  of  the  Full  Bench  deci- 
sion in  the  cases  decided  on  the  19th 
March  1 868  applies  as  well  to  an 

invalid as  to  ryots  whose  rents 

are  to  be  enhanced  ...  454 

Lajid  for  Public  Purposes. 

In  the  case  of ,  the  party  primA 

facie  entitled  to  compensation  is 
the  proprietor;  any  party  claiming 
as  against  him  in  virtue  of  a  right 
created  by  the  latter  must  prove 
hb  title  ...  270 

See  Compensation  (i) 

Landlord. 

The  fact  of  a allowing  a  tenant  to 

hold  over  after  the  close  of  the 
term  of  the  lease  does  not  affect  his 
right  to  resume  possession  after  due 
notice  ...  538 

See  Limitation  (18) 

See  Ryot. 

LtASE. 

(1)  In  the  absence  of  proof  that  a  grant  is 

for  life  only,  the  words  'mokurruree 
istmoraree '  make  it  hereditary   ...       3 

(2)  A  ryot  with  right  of  occupancy  may 

create  a ,  the  zemindar  re- 
ceiving only  the  rent  which  the  ryot 
holding  from  him  immediately  has 
agreed  to  pay  ...  no 

(3)  A  lessor  in  giving  a enters  into 

an  implied  contract  togive  his  lessee 
peaceable  possession  of  the  land  .. .   149 

(4)  Where  a  kubooleut  stipulates  that  a 

tenant  shall  not,  on  the  expiry  of 
his ,  be  liable  to  pay  an  increas- 
ed rent,  and  that  the  land  will  not 
be  let  to  any  other  tenant:  Held 
that  the  landlord  is  not  bound  to 
re-let  the  land  at  the  close  of  the 
term  of  the ...  538 

See  Landlord, 

See  Mortgage  (9) 

See  Rentji3) 


Legal  Necessity. 
(i)  Where  the  family  property  is  small, 
there  is  no  reasonable  necessity  for 
a  large  loan  for  a  minor's  investiture 
according  to  the  Hindoo  religion  ...  367 

(2)  A  sale  of  any  portion  ^^f  an  ancestral 

estate  to  meet  an  obligation  purely 
personal  is  illegal,  and  the  pui  chaser 
has  no  right  to  a  refund  of  the  pur- 
chase-money ...  44^ 

(3)  In  a  suit  to  recover  ancestral  property 

alleged  to  have  been  sold  without 

,  it  is  necessary  to  try  the  issue 

whether  the  persons  advancing  the 
money  acted  in  the  belief  that 
sufficient existed  ...  478 

(4)  Where,  in  respect  of  ancestral  pro- 

perty, a  larger  sum  is  borrowed 
or  raised  than  is*  l^ally  n^essary, 
or  a  larger  portion  of  the  estate 
is  mortgaged  or  sold  than  is  necessary 
to  raise  the  sum  legally  necessary, 
the  vendees  or  mortgagees  are  en- 
titled to  a  charge  on  the  lands  to  the 
extent  of  the  money  taken  up  for 
purposes  of  Hindoo  Law  ...  ib» 

(5)  Where  a  plaintiff  sues  to  set  aside  in 

toto  a  deed  of  sale  of  ancestral 
property  on  the  ground  that  the 
whole  of  the  money  was  used  by 
the  father  for  his  own  extrava* 
gance,  and  the  defendant  proves 

for  part  of  the  loan,  the  Court 

may  set  aside  the  deed,  and  give 
possession  to  plaintiff  on  his  paying 
the  amount  legally  taken  up,  or 
may  set  aside  the  deed  in  propor- 
tion #  ...  ihm 

See  Contribution  (i) 

See  Security  (2) 
Liability. 
(i)  An  adopted  son  and  heir  is  not  liable 
for  the  debts  of  his  adoptive  parent, 
unless  he  succeeds  to  and  appro* 
priates  his  estate  ...     41 

(2)  Every  gift  of  any  part  of  a  judgment- 

debtor' sproperty  is  not  void,  if  he 
has  sufficient  other  property  to 
satisfy  a  decree  against  him        ...  137 

(3)  Where  a  defendant  in  his  representa- 

tive capacity,  has  satisfiea  a  decree 
to  the  full  value  of  the  deceased's 
property  which  has  come  to  his 
hands,  the  decree  can  no  longer  be 
executed,  even  though  it  can  be 
proved  that  he  still  nas  property 
originally  belonging  to  deceased  ...  177 

(4)  The  heir  of  a  deceased  Hindoo  or 

Mahomedan  selling  inherited  pro- 
perty to  a  bond  fide  purchaser  is 
responsible  for  the  assets  received ; 
but  the  property  cannot  be  folk) wed 
in  the  hands  of  the  purchaser      ...     ib. 

(5)  Where  two  pariiei  arc  jointly  and  seve- 

rally liable  under  a  bond,  the  prin- 
cipal may  be  sued  for  the  amount 
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Liability — ^continued), 

with  interest,  although  a  decree  has 
been  obtained  for  the  same  sum 
against  the  other  party 

(6)  The  property  of  sons  is  liable  for  a 

deceased  father's  debt  unless  the 
sons  prove  that  they  have  applied 
such  property  of  deceased  as  came 
into  tneir  possession 

(7)  The of  a  mortgagor's  heir  to  pay 

a  mortgage*debt  out  of  assets  from 
the  estate  of  his  father  (the  mort- 
gagor), does  not  include  assets 
which  come  to  him  after  passing 
through  the  hands  of  another  heir 
(his  brother)  in  right  of  inheritance 
from  that  brother 

(8)  A  party  holding^  a  building  let  for  a 
.   terA  exceeding  a  year  under  an 

unregistered  kubooleut,  is  never- 
theless bound  to  pay  a  reasonable 
compensation 

(9)  The  liabilities  of  the  purchasers  of 

properties  joined  together  in  one 
mortgage-bond,  may  be  equitably 
determined  by  the  respective  values 
of  the  properties  at  the  date  of 
the  auction-sale 

(10)  No  specification  of is   required 

where  defendants  are  jointly  liable 
(I  I)  Where   a   Court  with  all  the  facts 
before  it  orders  the  attachment  of 
specified  property,  the  order  is  its 
own  act,  and  the  decree-holder,  if 
he  brought  forward  all  the  facts,  is 
not  liable 
See  Bond-debt. 
See  Execution  (4)  (10) 
See  Mesne  Profits  (7) 
Lien. 

See  Execution  (5) 
Limitation. 
(i)  Where  plaintiffs,  after  forcible  posses- 
sion for  a  few  months,  were  dispos- 
sessed under  s.  15,  Act  XIV.,  1859, 
and  have  been  out  of  possession  for 
more  than  12  years 

(2)  As  applied  in  a  suit  on  a  contract  by 

which  defendant  was  toadmit  plaint- 
iffs, his  uterine  brothers,  to  a  share 
of  his  adopting  father's  property  . . . 

(3)  As  applied  under  Act  VI IL,  1859,  in 

a  suit  for  declaration  of  right  and 
confirmation  of  possession 

(4)  As  applied  to  cause  of  action  in  a  suit 

for  confirmation  of  title  under  a 
pottah  from  an  ijaradar,  where  de- 
fendant having  bought  the  lands  as 
a  talook  and  being  in  possession, 
took  a  pottah  four  years  previously 
to  plaintiff's  pottah 

(5)  As  applied  to  malikana 

(6)  As  applied  to  an  alteration  of  a  clerical 

error  in  a  decree 

(7)  As  applied  to  a  decree  of  the  late 

Sadder  Court 


151 


233 


240 


289 


291 

309 


329 


22 


33 


44 
46 

65 
73 


97 


132 


158 


194 
215 


255 


Limitation — (continuedj, 

(8)  How  applied  where,  of  two  daughters 

with  a  life-interest  in  an  estate  left 
by  B^  G  dies  18  years  after  C,  and 
her  son  sues  to  recover  half  the 
lands  originally  belonging  to  ^and 
alleged  to  have  been  alienated  by  C 

(9)  In  a  suit  by  the  manager  of  a  factory 

to  recover  from  a  surety  rents 
recovered  by  a  deceased  putwaree  116 

(10)  Where  plaintiff  sues    for   possession 

of  land  granted  for  the  preservation 
of  a  Mahomedan's  tomb,  as  son  of 
the  last  mutwallee,  alleging  that  he 
was  dispossessed  duri  ng  his  minor- 
ity 

(11)  In  respect  of  the  time  during  which 

plaintiff  is  in  forcible  possession  ...  135 

(12)  With  reference  to  a  suit  brought  on 

the  death  of  the  elder  widow,  by  a 
younger  widow,  for  declaration  of 
her  right  in  and  possession  of  the 
estate  of  her  late  husband 

(13)  In   a   suit   for   contribution   by   the 

manager  of  a  joint  family  on  the 
ground  of  having  borrowed  money 
for  the  payment  of  certain  joint 
family  expenses 

(14)  As  applied  to  special  appeals 

(15)  Where  the  admissions  of  a  judgment- 

debtor  are  pleaded  in  condonation 
of  the  decree-holder's  laches  in 
executing  his  decree 

(16)  Where  a  plaintiff  after  an  absence  of 

more  than  12  years  demands  of  re- 
storation of  property  made  over  in 
trust  to  defendant,  and  five  years 
after  sues  to  recover  possession... 

(17)  As  applied  to  a  High  Court  decree 

rejecting  an  application  for  review 
of  a  judgment  passed  by  the  late 
Sudder  Court  •••  343 

(18)  How  applicable    in   the   case  of  a 

tenant  whose  landlord  seeks  to  ob- 
tain khas  possession 

(19)  With  respect  to  a  proprietor's  right 

to  dispossess  a  grantee  under  Sec- 
tion 10,  Regulation  XIX.  of  I793» 
wherea  erant  of  lakheraj  land  was 
made  subsequent  to  the  ist  of  De- 
cember 1790 

(20)  In  a  suit  by  the  sons  and  grandson 

of  A''  to  set  aside  a  sale  by  A^  oi  a 
part  of  an  ancestral  estate  to  S 
whose  rights  were  purchased  by 
NL 

(21)  How  applicable  to  an  appeal  under 

Section  15  of  the  Letters  Patent 
when  filed  within  30  days  from  the 
time  a  written  judgment  is  put  in  45* 

(22)  In  a  suit  to  recover  possession  oi  a 

tank  included  in  an  undivided 
mehal  where  defendants  allege 
separate  possession  for  n^ore  than 
12  years  before  the  suit  •••  ^ 

d 
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(^3)  'In  a  suit  to  establish  a  right  to  main- 
tenance ...  524 
See  Instalment'Bond. 
See  Jurisdiction  (3)  (8) 
,S>^  Malikana, 
See  Mesne-profits  (l)  (2) 
See  Onus  Probandi  (9) 
See  Possession  (i) 
See  Procedure  (8) 

Local  Inquiry. 

It  is  within  the  discretion  of  a  Judge 

to  order  or  refuse  a ;  and  his 

order  refusing  one  should  not  be 
interfered  with  except  on  very 
strong  grounds 


Maintenance. 


See  Limitation  (  23  ) 


67 


M. 


MuioMEOAN  Law. 


(1)  In  a  suit  claiming  to  purchase  certain 

land  by  right  of  khuleet,  the  fact  of 
water  from  a  dighee  flowing  over 
plaintiff's  land  to  the  land  in  dispute 
is  such  a  participation  in  the  appen- 
dages of  the  land  as  makes  plaintiff's 
claim  more  than  usually  reasonable  162 

(2)  On  the  default  of  guardians  who  alone 

have  power  over  a  minor's  property, 
this  power  devolves  on  the  ruling 
authority  ...  337 

(3)  Whether  an  endowment  of  mortgaged 

property  is  invalid  ...  344 

(4)  The  divorce  of  one  acting  on  compul- 

sion from  threats  is  effective       ...  460 

(5)  Where  plaintiff  substantially  asks  for 

a  declaration  of  his  right  of  pre- 
emption on  the  ground  that  he  is  a 
partner  in  the  thing  sold,  a  mistake 
in  the  wording  of  his  claim  does  not 
prejudice  his  status  ...  484 

(6|The  ceremony  of  tullubi-i'sh^had  is 

val id  if  perf or m ed  th rough  a n  agent    ib . 

(7)  Where  an  acknowledgment  is  binding, 

it  establishes  the  fact  acknowledged  497 

(8)  The  acknowledgment  of  a  child  as  a 

son  by  the  acknowledger  is  valid 
when  the  ages  of  the  parties  admit 
of  the  alleged  relationship,  and  the 
descent  from  another  has  not  been 
already  established  ...     ih» 

(9)  A   Mahomedan  plaintiff,  though  not 

circumcised,  may  conduct  his  case 
if  he  is  the  illegitimate  son  of  a 
Mahomedan  woman  ...  512 

(10)  A    child    of    fornication     or     adul- 

tery has  no  parentage,  and  cannot 
inherit  the  estate  of  an  illegitimate 
brother  ...    ib, 

(n|  Where  a  party  has  a  known  heir,  his 
acknowledgment  in   favor  of  an- 
other, the  nusub  not  being  estab- 
lished, is  not  to  be  credited  ...    ib. 
See  Endovment  (3) 


Malikana 


is  not  rent,  but  interest  in  im- 


moveable property,and  is  governed 
by  Section  12,  Act  XIV.,  1859  •••  49^ 
See  Damages  (i) 


Mbsne-profits. 
(I)  A    suit  for 


instituted    after   Act 


XIV.,  1859,  *s  subject  to  its  provi- 
sions, although  the  decree  for  pos- 
session was  given  before  ...       5 

(2)  A  regular  suit  for will  lie  after 

a  suit  for  possession,  if  in  the  latter 

no  question  of was  raised  or 

decided  ...    ib. 

(3)  A  mortgagee    obtaining    foreclosure 

and   suing  out*  possession  has_  a 

right  of  action  for against  the 

wrong-doer,  but  cannot  sue  the 
ryots  for  rent  ...     35 

(4)  A  decree  for  possession  and means 

down   to    dale   of  delivery   of 

possession  ...     75 

(5)  Where  the  amount  of is  not  ex- 

pressly admitted,the  Courtis  bound 

to  deal  with  it  as  if  disputed       ...     ib. 

(6)  The payable  in  respect  of  a  suit 

under  Section  11,  Act  XXII I.  of 
1 86 1,  are  those  made  payable  by 
the  Court  decreeing  the  suit :  a  fresh 

suit  may  be  instituted  for due 

after  the  decision  ...   126 

(7)  Where  defendants,  in  collusion  with 

each  other,  prevent  plaintiff  from 
enjoying  the  rent  of  his  house,  and 
he  obtains  a  decree  for  khas  posses- 
sion in  a  regular  suit :  Held  that 
defendants  having  combined  to  op- 

f>ose  his  possession  are  all  jointly 
iable  for ...  354 

(8)  A  party  attaching  property  attaches 

the  profits  also ;  and  prohts  passing 
into  the  pockets  of  the  original 
owner  when  he  is  allowed  to  remain 
in  possession  are  not  specifically  lia- 
ble for  the  judgment-debt  under  the 
attachment  ...  391 

See  Eg u liable  Rigli t. 

Ministerial  Officer. 
See  Appeal  (7) 

Minor. 

(1)  Where  a  suit  by  a  guardian  without  a 

certificate  is  dismissed  by  the  Lower 
Court,  and  the  High  Court,  on  an 
application  of  the  minor  on  coming 
of  age,  orders  his  name  to  be  added 
as  plaintilf  and  the  suit  to  be  pro- 
ceeded with,  the  order  of  remand 
is  not  to  take  effect  till  the  costs 
of  defendant  have  been  paid       ...  210 

(2)  A ,  on  cominfT  of  age  and  disavow- 

ing a  sale  made  lu  clear  his  estate 
from  debt,  is  entitled  to  get  back 
the  property  with  the  encumbrance 
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which   the   sale   was   intended  to 
remove  ...  337 

See  Deed  {i) 

See  Execution  (4) 

See  Guardian, 

See  Mahomedan  Law  (2) 

See  Sah  (2)  (4) 

Misdescription. 

Where  lands  claimed  under  a  certifi- 
cate of  sale  as  being  in  one  village 
are  found  to  be  in  another,  the 
plaintiff  may  show  that  there  has 
been  a . . .  483 

Misjoinder. 
(i)  As  applicable  to  a  suit  by  a  Mahomed- 
an widow  for  adjudication  as  to  her 
ri^t  of  inheritance  in  her  deceased 
husband's  estate,  and  to  have  two 
deeds  of  bye-mukassa  set  up  by  two 
other  widows  of  her  husband,  set 


aside 


(2) 


—  of  parties  is  not  an  objection 
which  can  be  taken  in  special  ap- 
peal 

See  Appeal  (3) 

See  jurisdiction  (6)  (7) 

MONEY-DECREK. 

See  Mortgage  (8) 
Mortgage. 

(i)  The  purchaser  of  a  property  after  the 

has  been  foreclosed  and  a 

decree  for  possession  obtained  is 
entitled  to  get  the  property  free 
from  the  lease 


II 


504 


19 


(2)  The  purchaser  from  a  mortgagor  as  one 

of  his  legal  representatives  is  en- 
titled to  notice  of  foreclosure       ...   105 

(3)  A  mortgagor  is  not  bound  to  give  no- 

'  tice  to  nis  mortgagee  of  a  transfer 
of  his  rights  ...    ib, 

(4)  The  Court  cannot  accede  to  the  pray- 

er of  an  appellant  interested  in  one 
of  three  properties  against  which  a 
claim  is  sought  to  be  established, 
who  asks  that  plaintiff  may  be 
compelled  to  resort  first  to  the  two  * 
other  properties  for  the  satisfaction 
of  his  demand,  but  does  not  show 
that  he  is  a  bond-fide  subsequent 
mortgagee  ...  114 

(5)  Where  money  is  borrowed  on  security 

of  a  zur-i-peshgee  lease,  the  fact  of 
there  being  a  reserved  rent  does 
not  alter  the  essential  character 
of  the  arrangement  as  a  usufruc- 
tuary   ...  215 

(6)  Where  properties  are  joined  tog^cther 

in  one bond,  every  portion  of 

them  is  equally  liable  for  a  debt, 
the  case  being  analogous  to  that  of 
a  suit  for  contribution  between  the 
several  holders  of  a  single  lot     ...  291 


Mortgage — (continuedj, 

(7)  A  mortgagee  is  not  bound  by  a  d^- 

sion  in  a  suit  long*  after  the  date  of 

his  ,   to   which    he    is    not  a 

party ;  nor  can  he  be  deprived  of 
his  right  to  enforce  his  lien  by  a 
subsequent  sale  of  the  mortgagor's 
right,  title,  and  interest  ...  362 

(8)  A lien   is   rendered    infructuous 

when  the  mortg-ag-ees  waive  their 
right  of  sale,  and  receive  a  money- 
decree  ...  522 

(9)  A  plaintiff  borrowing  money  on  a  zur- 

i-peshgee  lease  with  the  stipulation 
that  the  lender  should  surrender 
possession  when  he  had  cleared  off 
principal  and  interest  from  the 
assets,  and  the  borrower  had  paid 
the  sum  expected  to  be  due  after 
the  expiry  of  the  lease,  is  not  enti- 
tled to  possession  till  the  term 
expires  ...  527 

See  Encumbrance  (i) 

See  Endoivment  (3) 

See  Foreclosure, 

See  Liability  (9) 

See  Registration  (3) 

See  Sale  (7) 

N. 

New  Trial. 

(i)  Notice  of    intention   is   an    essential 
step  towards  an  application  for  a 

under  Section    21,  Act  XI., 

1865  ...     17 

(2)  In  calculating  the  period  within  which 

notice  of is  to  be  given,  the 

date  of  the  decision  should  be 
excluded  ...    i^' 

(3)  A  third  application  for  a in  a 

Court  of  Small  Causes  is  not  ad- 
missible under  Section  21,  Act  XI. 
of  1865  ...  266 

(4)  A  fresh  vakalutnamah  is  not  necessary 

in  an  application  for  a  ■ before 

a  Small  Cause  Court,  where  the 
pleader  was  employed  in  the 
original  suit-  ...  4^5 

See  Procedure  (6) 
Non-traverse. 

See  Pleadings  (2) 
Notice. 

(i)  The  rent  of  a  talookdar   cannot  be 

enhanced'  under  a  treating 

him  as  a  ryot  having  a  right  of 
occupancy 

(2)  Though   not  expressly  required    by 

Section  180,  Act  VIII.,  1859, 

should  be  given  to  parties  of  the 
time  of  a  local  investigation  ordered 
by  the  Court  •••  '3° 

(3)  A  suit  for  arrears  of  rent  at  enhanced 

rates  cannot  be  maintained  where 
of  enhancement  is  served  on 

f 
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NoTics — (continued). 

•  parties  other  than  the  one  known 
to  the  zemindar  as  the  actual 
tenant  ...  265 

(4)  A  return  by  a  nazir  stating  that  the 

peon  swears  that  has  been 

served,  is  insufficient  to  prove  the 
service  without  the  peon's  deposi- 
tion on  oath  taken  before  a  com- 
petent authority  ...  365 

(5)  A  not  properly  specifying  the 

grounds  of  enhancement  is  a  sub- 
stantial objection  to  the  mainte- 
nance of  the  suit  under  that . . .  506 

(6)  A  of  enhancement  to  a  neem- 

howaladar  is  not  sufficient  if  it 
leaves  it  uncertain  whether  the 
rate  paid  by  him  is  less  than  that 
paid  by  similar  neem-howaladars 
or  by  ryots  ;  Clause  i,  Section  17, 
Act  X.  of  1859,  applying  only  to 
ryots  ...    ib. 

Sit  Act  VIIL  of  iB$g  (10) 

Stt  Act  X.  of  iS^g  {9) 

See  Enhancement  (i^)  {i 6) 

See  New  Trial  (i)  (2) 

See  Procedure  (7) 


Objection. 
(i)  Where  a  deposition  in  another  suit  is 
admitted  and  used   by   the   6rst 

Court  without ,  no can  be 

allowed  in  special  appeal  ...     33 


(2)  A  fair  and  reasonable 


may  be 


allowed  at  the  hearing,  though  not 
taken  in  the  written  grounds  of  ap- 
peal ...     69 

(3)  Where  no is  made  in  the  Courts 

below  to  a  decree-holder's  applica- 
tion for  e.xecution  on  an  instalment- 
bond  without  a  regular  suit,   the 

cannot  be  allowed  in  special 

appeal  ...     71 

(4)  When  all  the  attachments  of  the  same 

property  under  different  decrees  are 
removed  owing  to  the  claim  of  an 
objector  under  Section  246,  Act 
VlIL,  1859,  one  of  the  creditors 
bringing  a  suit  against  the  objector 
and  setting  up  the  right  of  owner- 
ship of  the  original  judgment- 
debtor,  leaves  the  road  open  for 
other  parties  having  a  lien  on  the 
property  ...  221 

(5)  An to  a  document  filed  as  evi- 

dence must  have  been  pressed  at 
every  stage  in  the  Lowt  r  Courts  be- 
fore it  can  be  admitted  as  a  ground 
of  special  appeal  ...  315 

(6)  No arising  out  of   proceedings 

outside  a  suit  can  be  entertained  by 
way  of  cross-appeal  ...  391 

(7)  An taken  in  the  grounds  of  ap- 

peal, but  not  pressed,  can'-ot  be 
raibcd  in  special  appeal  ...  470 


Objection — CcontinuedJ , 

See  Act  VIIL  of  1859  (7)  ' 

See  Evidence  ( i )  (16) 
See  Survey  Proceedings, 

Obstruction  to  Thoroughfares. 

See  Right  of  Suit  (5) 
Onus  Probandi. 

(i)  In  a  suit  for  rent  where  a  deed  of  sale 

is  the  foundation  of  plaintitf's  right      5 

(2)  In  a  suit  to  recover  possession  of  a  share 

of  joint-property  sold  in  execu- 
tion, on  the  ground  that  the  judg- 
ment-debtor (plaintiff's  brother)  is 
the  owner  of  only  a  portion  ...       7 

(3)  In  a  suit  to  recover  possession,  as  part 

of  plaintiff's  share  of  a  pergunnah, 
of  certain  fisheries  alleged  to  be 
partofayM/Ar«ripehal  leftb^*  parti- 
tion in  the  joint  possession  of  all 
the  shareholders  ...     16 

(4)  Where  an  intervenor,   in  a  suit   for 

arrears  of  rent,  claims  one-fifth  of 
the  interest  in  a  mehal  ...     62 

(5)  In  a  suit  for  possession  of  properties 

said  to  be  joint,  defendants  aver- 
.   ring  self-acquisition  ...  124 

(6)  Where  plaintiff,  on  her  rights  and  in- 

terests being  put  up  for  sale  in 
execution  of  a  decree,  alleges  that 
the  decree  is  fraudulent  and  collu- 
sive ...  147 

(7)  Where  a  person  forcibly  dispossessed 

sues  to  recover  possession  ...   164 

(8)  In  a  suit  to  recover  two  parcels  of 

land  alleged  to  have  been  compre- 
hended in  one  plot,  where  defend- 
ant's case  is  that  the  parcels  were 
divisible  into  two  distinct  plots,  one 
held  by  plaintiff  and  himself  jointly, 
and  the  other  by  himself  exclu- 
sively •••   179 

(9)  In  a  suit  for  possession  where  defend- 
ants plead  limitation,  and  plaintiff 
proves  that  the  commencement  of 
the  possession  of  the  party  through 
whom  defendant  claims  was  as  ten- 
ant ...  250 

(10)  In  a  suit  for  enhancement,  where 
defendant  alleges  protection  under 
Section  16,  Act  X.,  1859  •■•  32o 

(11)  In  respect  of  malice,  where  plaintiff 
sues  for  compensation  on  account 
of  the  damage  to  his  reputation  in 
information  given  to  the  police    ...  402 

(12)  In  a  suit  to  recover  possession  where 
the  allegation  of  previous  possession 
and  forcible  ouster  is  denied  by 
defendants  who  set  up  a  title  of 
their  own  ...  472 

(13)  Where  a  plaintiff  sues  for  a  specific 
sum  of  money  due  on  a  balance  of 
account  ...  529 

See  Encumbrance  (i) 
See  Limitation  (22) 
Sec  Possession  (3) 
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Parol  Agreemeni\. 
See  Title  (2) 

Parties  to  a  Suit. 

In  a  suit  for  a  declaration  that  certain 
pottahs  are  forgeries,  against  a 
party  holding  land  by  a  title  derived 
from  lessees  under  those  pottahs  : 
Held  that  all  the  parties  interested 
in  and  holding  under  the  pottahs 
should  be  made 

Partition. 
(i)  In  all  cases  of  joint  ownership  each 
party  has  a  right  to  demand  and 
enforce 

<2)  A  suit  of  the  nature  of  a  — 


247 


160 


—  surt 

cannot  be  properly  dealt  with  un- 
less all  who  are  admittedly  share- 
•    holders  in  the  joint  properly  are 
before  the  Court 

Partnership. 

Participation  in  profits  does  not  of 

itself  constitute ;  the  question 

being,  has  the  trade  been  carried  on 
by  persons  acting  on  his  behalf?... 

Plaint. 
(i)  Plaintiffs  suing  to  recover  possession 
as  the  adopted  children  of  a  widow 
to  whom  the  estate  belonged,  are 
entitled  to  prove  their  own  adop- 
tion, and  the  widow's  possession  \n 
her  own  right 

(2)  A    suit    does     not    necessarily    fail, 

because  plaintiff  fails  to  prove  alle- 
gations in  his  plaint  that  are  not 
material 

(3)  A  plaintiff's  omission  to  insert  in  his 

the  words  •  Roy  Bahadoor,' 

though  ordered  to  do  so,  in  de- 
scribmg  the  person  sued,  is  no  suffi- 
cient reason  for  the  rejection  of  the 

See  Cause  0/  Action  (6) 
See  Procedure  (4) 

Plea. 

See  Special  Appeal  (2) 

Pleader. 

(1)  A cannot   ordinarily   relinquish 

any  portion  of  his  client's  case 
without  the  latter's  authority 

(2)  The  senior has  entire  control  of 

a  case  in  the  High  Court ;  and  the 
junior  can  take  no  ground  of  appeal 

which    tlie   senior  has    not 

thought  fit  to  argue,  except  with  the 
permission  of  the  Court  obtained  by 
the  senior 
Pleadings. 

(i)  Where  no  new  matter  is  brought  for- 
ward by  a  respondent,  and  the  High 
Court  comes  to  a  conclusion  after 
research  into  the  record,  it  is  not 
necessary  to  hear  the  appellant  in 
reply 
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120 


Plbadi  ngs — (continued), 

(2)  Where  plaintiffs  claim  on  an  alleged 

title  and  their  allegation  is  not 
traversed  by  the  defendant,  their 
position  requires  no  further  proof...  469 

(3)  Where  A^  leaves  a  widow  to  whom  he 

has  given  power  to  adopt  sons,  and 
plaintiff,  claiming*  the  property  en 
the  widow's  death  as  heir  of  N, 
denies  thegenuineness  of  the  power 
of  adoption,  he  cannot,  on  failing 
to  make  out  title  as  heir  of  N,  pro- 
ceed with  the  suit  as  if  he  claimed 
as  heir  of  the  adopted  son  ...  487 

Possession. 

(i)  The  cause  of  action  in  a  suit  to  estab- 
lish a  right  derived  from  plaintiff's 

father,  who  ceased  to  be  in  

5  years  before  his  death,  arises 
from  the  time  the  latter  ceased  to 
possess  ...      I 

(2)  Where  the  cause  of  action  is  the  being 
deprived  of  usufruct,  it  is  not  ne- 
cessary to  prove 


(3) 


is  evidence  of  title,    and   proof 


19 


404 


450 


279 


375 


303 


of forcibly  disturbed  is  a  prinid' 

facie  title  which  defendant   must 
rebut  ...  146 

(4)  A  plaintiff  in  for   seven  years 

since  her  husband's  death  ought  not 
to  be  dispossessed  on  the  ^cound 
of  a  fraudulent  deed  to  which  de- 
fendant was  a  party  years  previ- 
ously, to  which  she  was  no  party  ...  155 

C5)  In  a  dispute  about  julkurs  between 
the  proprietors  of  neighbouring 
estates,  where  the  title-deeds  do  not 
specify  the  pieces  of  land  or  water 
in  contest,  the  title  must  depend  on 
the  fact  of ...  1^4 

(6)  A  party  in  permissive  of  land 

suing  a  tenant  for  rent  converts  his 

permissive intoan  adverseone, 

which  is  a  cause  of  action  .*•  ^^7 

(7)  Where  plaintiff  shows  peaceable • 

till  forcibly  dispossessed,  and  de- 
fendant fails  to  show  any  right,  the 
Lower  Apoellate  Court  may  decline 
to  inquire  further  into  plaintiff's 
right,   and    may   re-place  him  in 

(8)  As  between  private  owners  contesting 

inter  se  the  title  to  lands,  not  only  is 
the  remedy  barred  after  12  years, 
but  the  title  is  extinct  in  favor  of 
the  possessor  •••  '9^ 

(9)  A  Judge,  as  a  matter  of  law^  is  bound 

to  presume  lawful in  favor  of 

a  person  in ;  but  beyond  this, 

is   evidence  only  conjointly 

with  the  other of  title  ••  ^'7 

(10)  Where  a  life-tenancy  in  an  ancestral 

estate  is  made  over  to  a  grand- 
daughter with  the  widow's  consent 
during  the  grantor's  lifetime,  the 
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Possession — (continued), 

•  grand-daughter's is    not   ad- 
verse to  the  reversioner  ...  234 
See  Act  VIII,  of  18^9  (i  i) 
See  Limitation  (i)  (11) 
See  Mesne  Profits  (i) 
See  Onus  Prooandi  (3)  (7) 
See  Title  (3)  (4)  (5) 
PossBSSory  Suit. 

(1)  Where  plaintiff  claims  land  granted 

for  the  preservation  of  a  Mahome- 
dan  tomb,  as  son  of  the  Inst  mut- 
wallee,  and  defendant  denies  that  it 
was  ever  in  the  possession  of  mut- 
wallees,  the  point  to  try  is,  whether 
plaintiff's  ancestors  have  from  the 
time  of  the  grant  been  in  posses- 
sion, or  whether  the  land  has  been 
inherited  according  to  the  ordinary 
rules  of  Mahomedan  inheritance  132 

(2)  In  a  -^—  where  plaintiff  comes  into 

Court  on  his  mowrosee  jote  based 
on  a  pottah  at  a  fixed  jumma  which 
is  not  proved,  the  Lower  Appellate 
Court  cannot  decree  to  him  a  statu- 
tory right  of  occupancy  under  Sec- 
tion 6,  Act  X.,  1859  •••  203 
{2i  Zemimdars  suing  to  recover  khas 
possession  are  bound  to  prove  their 
right  to  it ;  but  they  also  have  a 
right  to  a  decision  as  to  the  alleged 
wrongful  possession  of  defendants  365 
See  Onus  Probandi  (8) 

Pott  A  a. 

Where  land  is  alleged  to  have  been 
granted  under  a ,  but  no  con- 
sideration has  been  given,  no  action 
will  lie  ...  283 

See  Consideration. 

P&ACTICB. 

(1)  Before  granting  a  rule  to  show  cause 

why  execution  should  not  be  issued, 
the  High  Court  must  be  satisfied 
that  if  no  cause  is  shown  the  rule 
must  be  made  absolute  ...  413 

(2)  Petitions  of  appeal  may  be  filed  on 

several  stamps  sufficient  to  make 
up  the  full  amount  required  by 
law,  even  though  the  petition  is 
written  on  one  paper  ...  449 

See  Pleadings  (i) 

Pra-smption. 

A  partner's  right  of— — is  not  ex- 
tinguished until  a  formal  division 
has  taken  place  ...  484 

See  Mahomeaan  Law  (i)  (5)  (6) 
Prescription. 

See  User  (i)  (2) 

PROCBB  DINGS. 

(i)  When  a  Deputy  Collector  sets  aside 
his   former  jud^ent  as  without 

jurisdiction,     his under    that 

judgment  are  null  and  void,  no 

Vol  XII. 


Proceedings — (continued). 

order  in  words  being  needful  to  set 
aside  the  sale  involved  ...     72 

(2)  The  principle  that  those  who  are  not 
parties  to  a  suit  are  not  bound 
thereby,  is  not  applicable  to  — —   , 
to  keep  a  decree  in  force  ...  436 

Procedure. 

( 1 )  A  petition  under  Section  84,  Act  XX., 

1866,  need  not  be  in  English,  unless 
the  party  presenting  itjinderstands 
that  language  sufficiently  for  pur- 
poses of  verification  ...       2 

(2)  A  Deputy  Registrar  may  fix  the  time 

for  hearing  an  appeal  under  Section 
84,  Act  XX.,  1866,  and  may  require 
appellants  to  insert  the  names  of 
persons  interested,  as  also  to  serve 
them  with  notices  *        ,.,    ib. 

(3)  In  an  appeal  under  Section  84,  Act 

XX.,  1866,  the  document  the  regis- 
tration of  which  is  refused,  should 
be  put  in  with  the  petition,  and  the 
presentation  should  be  in  the  office    ib» 

(4)  A  plaintiff  suing  for  the  removal  of  a 

building  erected  on  ground  alleged 
to  belong  to  him  exclusively,  is  not 
entitled  to  an  inquiry  as  to  whether 
the  building  interferes  with  the 
joint  enjoyment  of  the  premises  ...     69 

(5)  In  a  suit  to  recover  land  alleged  to 

have  formed  part  of  a  joint  estate 
but  to  have  been  subsequently 
divided  into  separate  snares: 
Held,  that  on  failureof  proof  of  the 
allegation  of  partition,  plaintiff  may 
obtain  relief  on  the  first  allegation, 
and  the  Court  below  is  not  barred 
by  law  from  framing  an  issue  ac- 
cordingly ...  107 

(6)  Where  a  Deputy  Collector  dies  before 

giving  his  reasons  for  a  decree  said 
to  be  made  by  him,  the  Collector 
must  try  the  case  de  novo  on  the 
evidence  upon  the  record  ...  254 

(7)  Where  the  only  reason  why  notice  is 

not  served  is  that  the  oflicer  of  the 
Court  is  not  able  to  find  the  judg- 
ment-debtor, the  decree-holders 
application  for  execution  b  a  bond 
fide  proceeding  keeping  the  decree 
alive  ...  281 

(8)  The  ordinary  rule  of  law  is  that  a 

pica  of  limitation  should  be  tried  be- 
fore plaintiff  goes  into  the  merits ; 
but  sometimes  it  is  right  first  to  get 
at  the  facts  ...  286 

(9)  When  the  first  Court's  omission  to 

summon  the  plaintiff  is  brought  to 
the  notice  of  the  Lower  Appellate 
Court,  the  latter  may  direct  the 
first  Court  to  entertain  the  applica- 
tion and  consider  whether  it  ou^ht 
to  begranted,  no  special  formalities 
in  making  the  application  being  re- 
quired ...  317 
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Procedure — (continued), 

(10)  A  Judge  is   justified   in  taking  a 

plaintiff's  neglect  of  summons  mto 
consideration,  even  though  the 
summons  was  not  legal  ...  317 

(11)  Where  a  suit  has  been  registered 

before  the  sanction  required  by 
Section  11,  Act  VIII.,  1859,  the 
sanction  may  be  applied  for  after 
discovery  of  the  error  ...  328 

Profits. 

No  rule  of  taw  prevents  a  man  who 
advances  money  from  shar  i  ng  i  n  the 
arising  from  its  employment    56 

Property 

See  Liability  (3) 

.Public  Rights. 

See  Jurisdiction  (15) 

Purchase. 

The  criterion  laid  down  by  the  Privy 
Council  in  the  case  of  Gossain 
versus  Gossain,  does  not  apply  to 
a  suit  for  property  as  belongmg  to  ^ 
plaintiff's  judgment-debtor  where  * 
the  latter's  adoptive  mother  claims 
the  property  as  purchased  by  her 
bond  fide  in  the  names  of  her  son 
with  her  own  funds  ...    121 

Putneb. 

(I)  Where  the  purchaser  of  a talook 

fails  to  obtain  registry  of  his  name 
in  the  zemindar's  book,  a  third 
party  claimingtitle  from  the  vendor 
nas  no  right  to  treat  the  purchaser 
as  a  tenant  ...  161 

(a)  Permission  to  a dar  to  take  extra 

land  and  the  receiving  of  rent  from 
him  for  it  for  a  series  of  years,  does 
not,  in  the  absence  of  a  kubooleut 
or  a  verbal  agreement,  debar  him 
from  resuming  possession  ...   188 

{Si  The  term*  putnee  talook'  prima  facie 

imports  a  hereditary  tenure         ...  413 

(4)  A  tenure  in  the  nature  of  a talook 

is  alienable ;  the  zemindar's  inter- 
est only  requiring  that  it  be  kept 
whole  and  entire  ...    ib. 

See  Construction  (3) 

R. 

Receipt. 

SeM  Evidence  (3) 
Receiver 

Where  the of  an  estate,  receiving 

permbsion  to  bring  a  suit  on  behalf 
of  the  parties  interested,  sues  in 
his  own  name,  the  objection  on  the 
ground  of  this  error,  if  not  taken 
in  the  Court  below,  cannot  prevail 
m  appeal  ...  u; 

5m  Estoppel  (1) 
Redemption. 

See  Mortgage  (9) 


Refund. 

The  rule  allowing of  stamp-duty 

is  not  applicable  to  compromised 
appeals  ...  376 

See  Act  XL  of  1859  (2) 

Registration. 

(i)  A  document  giving  right  to  have 
immoveable  property  sold  for  the 
recovery  of  money  lent,  cannot  be 
received  in  evidence  without  ■  163 

(2)  The  provisions  of  the Act  as  to 

do  not  apply  when  possession 

of  the  thing  to  be  transferred  is 
given  by  the  owner  to  the  trans- 
feree ...  217 

(3)  A  by-wU'Wufa,  as  a  mortgagee,  must 

be  registered  under  Clause  2,  Sec- 
tion 17  of  the Act;    but,    as 

a  covenant  for  the  re-payment  of 
money   lent,   it  does   not   require 

and  is  admissible  in  evidence 

notwithstanding  Section  49  ...  222 

(4)  Where  a  house  is  let  for  a  term  ex- 

ceeding a  year,  the  kubooleut  must 
be  registered,  or  no  action  will  lie 
for  rent  ...  2S9 

(5)  Where  the  executant  of  a  deed  denies 

execution,  whether  the  applicant 

for can  enforce  it  by  a  regular 

suit ;  and  what  the  jurisdiction  of 
a  District  Court  is  under  Section 
84,  Act  XX.,  1866  ...  38s 

(6)  The of  a  dowl  or  an  amuldaree 

is  not  compulsory  under  Section  13, 
Act  XVI.  of  1864  ...  394 

(7)  The  registered  deed  of  a  purchaser 

buying  bond  fide  without  know- 
ledge of  any  previous  sale  of  the 
property ,  and  taking  the  precaution 
allowed  by  Act  XVI.,  1864,  has 
priority  over  an  unregistered  deed 
of  anterior  date  ...  456 

See  Encumbrance  (2) 

See  Evidence  (26) 

Regulation  VIII.  of  1793. 

Section  51.     See  Enhancement  {4)  (8) 

Regulation  XIX.  of  1793. 

refers  to  grants  to  hold  land  free 

of  revenue,  not  grants  made  by  a 
private  individual  free  of  rent.  A 
party  holding  under  a  joutuck 
grant  containing  no  reservation 
of  rent,  is  entitled  to  hold  free    ...  25^ 

Section  9.    See  Resumption. 

See  Limitation  (19) 

Regulation  II.  of  1806. 
See  Attachment  (8) 

Regulation  XIX.  of  1814. 

Section  20  has  no  reference  to  a  case 
in  which  no  partition  has  been  made 
and  plaintifiF  is  not  a  co-sharer    ...  134 

Regulation  VIII.  of  1819. 
See  Sale  (5) 
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Regulation  XI.  of  1825. 

Clause  3,  Section  4.     See  Accretion  (2) 
See  Accretion  (3) 
Remand. 

(1)  When  a  case  is ed  under  Section 

148,  Act  VIII.,  1859,  a  Court  can- 
not take  evidence  not  on  the  record 
at  the  time  of  the ...     23 

(2)  When  an  order  of directs  that 

the  situation  of  the  lands  in  dispute 
should  be  ascertained  from  the  set- 
tlement chittahs,  and  these  do  not 
give  the  information,  the  Judge 
should,  on  the  Ameen's  investiga- 
tion being  objected  to,  proceed 
under  Sections  226  and  227,  A61 
VIII..  1859  ...     98 

<3)  An  order  of for  a  new  trial  nul- 
lifies the  first  decision  ...   112 
See  Procedure  (9) 
Rbkt. 

(1)  An  arrangement  by  which  a  certain 

in  cash  is  to  be  paid  in  lieu  of 

in  kind  is  not  a  variation  in 

the  rate  of ...     15 

(2)  A  putneedar  agreeing   to   pay   the 

revenue  out  of  his payable  in 

monthly  instalments,  cannot  de- 
duct from  an  instalment  of 

any  portion  of  the  revenue  not  pay- 
able till  after  the  instalment  is  due. 
On  failure  to  pay  either  in  cash  or 
partly  in  revenue  receipts,  he  is 
liable  to  be  sued  for  an  arrear  of 


(3)  A  person  accepting 


from  ano- 


295 


ther  who,  he  is  aware,  claims  to 
hold  under  a  lease,  ratifies  the 
lease;  otherwise  he  should  give 
the  tenant  notice  of  intention  to 
dispute  its  validity  . . .  299 

See  Jurisdiction  (17)  (23)  (31) 

See  Limitation  (9) 

See  Mesne  Profits  (3) 

See  Onus  Probandi  (i) 

See  Resumption, 

See  Right  of  Suit  (2) 
Rent-free  Grants. 

After  resumption  and  settlement  a 
lakheraj  estate  becomes  a  separate 
zemindary  held  from  Government 
in  perpetuity,  and  the  proprietors 
are  capable  of  making  — -^ —  ;  but 
grantees  run  the  risk  of  losing  their 
grants  if  the  whole  estate  should 
be  sold  for  default  on  the  part  of 
the  zemindar.  ...  361 

Representative. 

See  Liability  (3) 
Res  Adjudkata. 

(I)  Where  in  a  former  suit  against  the 
manager  for  a  joint-family,  the 
cause  of  action  was  his  refusal  to 
allow  plaintiff's  share  at  the  time 
of  separations^  subsequent  suit  for 
a  share  in  certain  paddy  which  de- 


Res  Ad  judicata — (continued), 

fendant  refused  to  make  over  when 
the  separation  took  place,  is  barred 
by  Section  7,  A(?t  VIII.,  1859    ...    79 

(2)  In  a  suit  to  recover  a  share  of  a  de- 

ceased father's  estate,  where  plaint- 
iff has  accepted  and  acfted  upon  a 
decree  in  a  former  suit  excluding 
the  property  from  her  claim,  her 
present  suit  is  barred  by  Section  2, 
A(5\Vin.,  1859;  nor  can  she  claim 
the  property  on  the  ground  of  a 
solehnamah  declaring  it  to  have 
belonged  to  her  father's  estate    ...   182 

(3)  A  reversioner  takirg  up,  in  its  appeal 

stage,  a  suit  by  a  deceased*  widow 
(a  life-tenant  in  an  ancestral  estate) 
to  set  aside  an  ekrar  transf^ring  a 
share  to  her  grand-daughter,  need 
not  disclose  his  title  and  claim,  and 
cannot  introduce  any  pleas  arising 
out  of  a  new  stale  of  facts  ...  234 

(4)  In  a  suit  for  damages  for  cutting  down 

trees  on  land  alleged  to  be  plaint- 
iff's, the  Small  Cause  Court's  find- 
ing that  plaintiff  has  no  ri^ht  to  the 
land  does  not  conclude  him  in  the 
matter  of  his  title,  but  gives  him  a 
new  cause  of  action  ...  290 

(5)  An   intervener   whose   claim  under 

Section  77,  A6^  X.,  1859,  rs  decided 
against  him,  is  not  barred  from 
coming  into  Court  afterwards  and 
pleading  receipt  of  rent  in  subse- 
quent years  ...  325 

Reserved  Rights. 
See  Title  (i) 

Resumption. 

A   decree  for under  Section  3|o, 

Regulation  II.  of  1819,  does  not 
entitle  the  proprietor  of  lakheraj 
land  to  bring  a  suit  for  a  kubooleut 
before  the  revenue  has  be*n  fixed 
and  he  has  agreed  to  pay  it        ...  442 

See  Limitation  (19) 

See  Sub-tenure  (i ) 

Re-trial. 

See  Evidence  (11) 
Revenue  Courts. 

See  Jurisdiction  (27) 
Reversioner. 

See  Limitation  (8) 

See  Possession  (lo) 

See  Res  Adjudicata  (3) 

See  Right  of  Suit  (1) 

See  Security  (2) 
Reversionary  Interest. 

See  Execution  (3) 


Review. 

(i)  An  order  grantmg  a 


applied  for 


after  the  time  allowed  by  law  with- 
out any  dcieimination  as  to  the 
sufficiency  of  the  cause  of  delay  is 
illegal;  and  an  appeal  lies  as  to 


XXVI 
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Re  V I E  w — (co  n  tinuedj , 

the  sufficiency  of  the  cause  of  de- 
lay ...     94 

(2)  The  admission  of  the of  an  ex- 

parte  judgment  by  a  Deputy  Col- 
lector on  the  ground  of  non-service 
of  notice,  where  the  plaintiff  on 
notice,  being  issued  to  him  appears 
and  fails  to  show  that  the  notice 
was  served  on  defendant,  is  not  a 
contravention  of  Section  58,  Act 
X.,  1859  ...   195 

(3)  A  Lower  Appellate  Court  admittinga 

on  grounds   independent  of 

fresh  evidence,  may  admit  fresh 
evidence,  if  needful  ...  223 

(4)  Where  a  defendant  is  a  suit  decreed 

ex^arte  obtains  a  revival  of  it,  no 

application  for is  necessary  on 

his  part  ...  374 

(5)  Where  a  case  has  been  remanded  for 

the  trial  of  an  issue,  an  application 
for cannot  be  granted  ...  409 

(6)  An  applicatio  n  for with  the  ob- 

ject of  introducing  fresh  matter 
must  be  supported  by  proof  of 
the  kind  referred  to  in  the  case  re- 
ported in  10  Weekly  Reporter, 
p.  432  ...  461 

(7)  New  evidence  as  the  ground  of  an  ap- 

plication for  a must  be  shown 

not  to  have  been  within  the  know- 
ledge of  the  applicant,  and  that  it  is 
prtmd  facie  evidence  in  the  cause  537 
See  jurisdiction  (35) 

Right  of  Government. 
See  Accretion  (i)  (2) 

Right  op  Occupancy. 

(1)  The  fact  of  land  being  nij  jote  does 

notperse  prevent  a  cultivator  from 
acquiring  a in  it.  How  Sec- 
tion 6,  Act  X.,  1859,  applies       ...  277 

(2)  A  ryot  leaving  his  homestead  and 

buildin^ra  house  elsewhere,  and  not 
appearing  to  arrange  about  the 
jote,  abandons  the  land,  and  the 
zemindar  may  re-let  it  to  another  304 

(3)  Section  6,  Act  X.  of  1859,  excludes 

from    the    acquisition  of   a , 

only  those  who  hold  from  ryots 
having  no ...404 

(4)  Simple  occupying  and  paying  rent 

under  a  grant  for  no  specified 
period  do  not  give  ...    ib. 

See  Lease  (2) 

See  Zemindar  (i) 

Right  of  Suit. 

(i)  A  reversioner  can,during  the  alienor's 
lifetime,  commence  a  suit  to  declare 
that  a  conveyance  is  not  binding 
beyond  the  life  of  the  alienor      ...     26 

(2)  A  rent-suit  by  one  of  several  joint- 
.    proprietors  will  not  lie  in  the  ab- 


Right  of  Suit — (continuedj. 

sence  of  the  others,  unless  defend- 
ants have  paid,  or  have  agreed  to 
pay  to  plaintiff  separately  ...     30 

(3)  Section  257,  Act  VIII.  of  1859,  does 
not  bar  the  representative  of  a 
judgment-debtor  from  suing  to  set 
aside  an  execution-sale,  except  on 
the  score  of  the  sale  having  been 
irregularly  conducted  ...     41 

(4)  The  purchaser  of  a  putneedar's  rights 
and  interests  in  a  putnee  sold  dur- 
ing the  pendency  of  a  suit  brought 
by  the  latter  against  his  tenants 
acquires  the  putneedar's  right  to 
carry  on  the  suit  ...  122 

(5)  No  one  has  a  —  in  respect  to  ob- 

struction of  a  public  road,  without 
showing  that  he  has  sustained 
some  particular  inconvenience    ...  160 

(6)  A  mutawallee  of  Mahomedan  estab- 

lishment is  a  proper  person  to  bring 
a  suit  to  secure  a  performance  of 
trusts  of  a  deed  of  appropriation 
by  a  Mahomedan.  He  need  not 
have  any  interest  in  the  trust  or 
share  in  the  management  of  the 
property  ...  382 

(7)  Where    an    occupying    shareholder 

agrees  to  pay  separately  to  each 
of  his  CO- proprietors  a  definite  sum, 
such  sum  may  be  recovered  by 
each  co-proprietor  by  a  separate 
rent-suit  ...  418 

See  Breach  of  Contract  (i)  (3) 

See  Ejectment  (5) 

See  Hindoo  Law  (7) 

See  Issue  (2) 

See  Mesne  Profits  (2)  (3)  (6) 

See  Objection  (4) 

See  Registration  (4) 

See  Sale  (4) 
Rights  of  Ownership. 

See  Attachment  (2) 
Rule  Nisi. 

See  Practice  (l) 
Ryot. 

s  are  not  necessarily  of  the  same 

class  because  they  hold  under  a 
similar  class  of  landlords  ...    102 


Sale. 


S. 


(I)  Where  the 


—  in  execution  of  two 
out  of  three  parcels  of  land  is  con- 
firmed before  the  appeal  comes  on 
for  hearing,  and  the  Appellate 
Court,  in  ignorance  of  the  fact,  re- 
mands the  case  with  a  view  to  a 
determination  of  the  title  of  the 

objectors :     Held   that  the  

cannot  beset  aside,  but  that  before 
the  third  parcel  is  sold,  the  issue 
referred  to  the  Lower  Court  by 
the  remand-order  should  be  tried     201 
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XZVll 


i 


Sale — (coniintied) . 

(2)  Where  a  purchaser  is  named  in  a 

certificate    as    mother    and 

guardian  of  her  infant  son,  the 
title  to  the  property  is  vested  in 
the  minor  absolutely  ...  236 

(3)  A    ■     for  arrears  of  revenue  where 

no  arrears  exist,  is  null  and  void  276 

(4)  The  purchaser  of  a  minor's  right, 

title  and  interest  acquires  only  the 
reversion  after  expiry  of  the  usufruc- 
tuary lease ;  mere  rights  of  suits 
not  being  seized  and  sold  under 
Aa  Vlli.,  1859  ...  378 

(5)  s  for  arrears  of  rent  do  not  can- 

cel the  tenures  created  by  default- 
ing owners;  they  only  give  the 
purchaser  power  to  cancel  them  383 
f6)  The  purchaser  of  a  share  of  an  estate 
sold  under  Section  13,  A61  XI., 
1859,  for  arrears  of  revenue  due 
on  the  share,  does  not  ac<;|utre  it 
free  of  encumbrances  or  with  the 
right  to  avoid  under-tenures  . . .  440 
(71  Where  on  a  mortgagee's  executing 
his  decree  for  possession,  an  ob- 
jection is  preferred  by  a  landlord 
as  purchaser  of  the  tenure  which 
had  been  sold  in  satisfaction  of  his 
own  decree  for  rent,  the  question 
is,  which  of  the  parties  is  entitled 
to  possession,  and  whether  the 
tenure  was  sold  subject  to  previous 
incumbrances  ...  460 

(8)  Where  a  widow's  estate  is  sold  for 

arrears  of  rent,  the  reversionary 
heir  cannot  follow  the  estate  after 
her  death  ...  504 

(9)  Where  a  Collector  grants  a  certifi- 

cate of  a in  execution,  it  is 

presumed   that  all   the   ordinary 
proceedings  relative  to   payment 
of  purchase-money  have  been  ful- 
filled ...  508 
(10)  A— —to  a  bond-fide  purchaser  for 
valuable  consideration  in   execu- 
tion of  a  decree  outstanding  and 
in  force  is  good  and  valid  ...    ib. 
See  Aa  VIII.  {B.  C.)  1865, 
See  Irregularity  (i)  (2)  (3)  (4) 
See  Right  of  Suit  ^) 

Safiwda. 

See  Hindoo  Law  (3) 
Sbcuritt. 

( 1 )  Quare. — ^Should  the  doctrine  of  mar- 

shalling of  securities  be  introduced 
into  this  country  ?  ...  114 

(2)  Where  a  judgment-debtor  retaining 

possession  of  disputed  property 
pending  an  appeal  to  England  on 

furnishing for    mesne-profits 

and  costs,  deceases,  his  widow's 
offer  of  her  life-i  n'terest  i  n  the  estate 
cannot  be  accepted  as  competent 
and  being  under  no  legal 


Security — (continued), 

necessity  to  carry  on  the  appeal,  she 
cannot  bind  the  estate  as  against 
the  reversioner  for  the  purpose  of 
raising  funds  ...  187 

(3)  Where  a  surety  dies  before  a  debt  is 

paid,  and  the  lender  takes  a  fresh 
acknowledgment  from  the  borrow- 
er, this  subsequent  arrangement 
cancels  the  surety's  liability         ...  294 

(4)  The  High  Court  can   require 

from  a  decree-holder  put  in  pos- 
session, pending  an  appeal  to  the 
Privy  Council  ...  296 

(5)  The  High  Court  need  not  require 

from  a  decree-holder  pending 

an  appeal  to  the  Privy  Council, 
unless  some  good   cause  appear    ib. 
See  Ju risdictio  « '( '  7)  * 

Separation  of  Shares. 

Where  on  a under  Section  1 1 , 

Act  XI.,  1S59,  one  share  remains 
which  is  sold  JFor  arrears  of  reve- 
nue, and  one  village  of  it  is  sold 
by  the  purchaser  W  to  P,  who 
agreeing  to  a  certain  sum  as  his 
share  of  Government  jumma,  ap- 
plies to  the  Collector  to  open  a 
separate  account  at  the  rate  agreed 
upon  :  Held  that  there  is  no  legal 
objection  to  P*5  having  his  separate 
share  opened  at  the  rate  he  men- 
tions, even  if  the  jumma  on  the 
share  remaining  in  W*5  possession 
is  excessive  ...  243 

Sbrishtadar. 

See  Evidence  (15) 

Settlemnt. 

A of  resumed  lakheraj  land,  sub- 
ject to  the  orders  of  the  Board  of 
Revenue,  may  be  set  aside  by  that 
Board  ...      6 

See  Commissioner, 

Small  Cause  Courts. 


( I)  Judges  of 


should  send  up  to 


the  High  Court  only  questions 
that  arise  in  a  suit,  and  not  specula- 
tive questions  ...  17 
(2)  Parol  evidence  to  show  that  a  written 
instrument  does  not  correctly  set 
forth  the  terms  of  the  arrangement 
between  the  parties,  will  justify  a 
as  a  Court  of  equity  in  amend- 
ing the  agreement  in  a  suit  for  the 
purpose  ...  532 
See  jurisdiction  (i  i)  (26)  {28)  (29) 

Solehnamah. 

See  Res  Adjudicata  (2) 
Special  Appeal. 

(1)  Where  the  I^wer  Appeal  Court's 
judgment  is  good  and  sound,  the 
Hi^h  Court  will  not  allow  a  new 
pomt  in ...     33 

e 
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Special  Appeal — (continued), 

(2)  In  a  suit  for  possession  of  land  after 

purchase,  defendant  cannot  in 

come  in  for  the  first  time  with  an 
allegation  of  a  new  and  separate 
title  ...     80 

(3)  No lies  in  execution-proceedings 

where  the  original  decree  was  for 
less  than  Rs.  500,  and  in  a  suit  cog- 
nizable by  a  Small  Cause  Court  ...     86 

(4)  A  Lower  Appellate  Court's  order  re- 

versing an  order  declining  to  pass 
sentence  according  to  an  arbitra- 
tion-award, is  open  to ..."  93 

(5)  The  omission  of  reasons  in  a  Lower 

Appellate  Court's  judgment  does 
not  make  the  judgment  erroneous, 
thoygh  it  mayi)e  good  ground  for 
•  an  application  to  the  High  Court  to 
require  that  the  reasons  be  set  forth  152 

(6)  A  Moonsiff  who,  on  being  satisfied 

that  plaintiff's  case  cannot  be  es- 
tablished, refuses  to  examine  de- 
fendant's witnesses,  commits  a 
great  irregularity  ;  but  if  the  point 
IS  not  raised  in  the  Lower  Appellate 

Court,  it  cannot  be  taken  in 363 

No will  lie  with  respect  to  the 


(7) 

weight  of  the  reasons  for  a  Lower 

Appellate  Court's  conclusion 

{%)  A  case  tried  on is  subject  to  all 

the  rules  provided  for  regular  ap- 
peals so  far  as  they  are  applicable 
(9)  The  question  whether evidenceon  the 
record  is  sufficient  to  support  the 
findings  of    a   Lower    Appellate 

Court  may  be  dealt  with  in 

without  a  remand  or  a  re-hearing 
See  Misjoinder  (2) 

See  Objection  {\){z){S){l) 
See  Review  (5) 

Stamp. 

(i)  Where  documents  are  insufficiently 

stamped,  the  proper duty  may 

be  paid  into  Court ;  unstamped  do- 
cuments ought  not  to  be  received 
in  evidence 

(2)  A  petition  accepted  by  the  I^wer 
Courts  as  valid  evidence  of  a  mort- 
gage cannot  be  objected  to  in  spe- 
cial appeal,  because  not  engrossed 
on  a  proper 

See  Appeal  (2) 

See  Evidence  (6) 

See  Practice  (2) 

See  Refund, 

See  Under-valuation, 

Substitution. 

The  irregularity  in  the of  a  pur- 
chaser of  plaintiff's  rights  for  plainl  - 
iff  is  cured  by  the  consent  of  de- 
fendant, implied  in  his  offering  no 
opposition 


376 


431 


ib. 


47 


362 


Sub-tenure. 

(1)  A created  before  and  existing«at 

the  time  of  the  Decennial  Settle- 
ment is  not  invalidated  by  any  sub- 
sequent settlement  of  the  mehal, 
resumption  of  lakheraj  land  not 
destroying  any  such ...   128 

(2)  A  tenant  having  a  permanent  right 

to  occupy  land  subject  to  the  pay- 
ment of  a  fair  rent,  has  a  right  to 
sub-let  it  ...  451 

See  Anction-Purchaser  (i)  (2)  (4) 

See  yurisdiction  (13)  (14) 

See  Sale  (7) 

SuDDER  Court. 

See  Limitation  (7) 

Summons. 

See  Procedure  (10) 

Suretyship. 

The  rules  governing  Courts  in  Eng- 
land in  matters  of cannot  be 

applied  to  a  case  where  joint  and 
several  liability  is  not  found  as  a 
fact,  and  where  the  sum  alleged  to 
be  due  is  contested  ...  462 

Surplus  Sale  Proceeds. 

A  Judge  is  right  in  refusing  to  pay 

to  any  one,  but  the  party  in 

whose  name  the  money  stands,  or 

to  his  agent  . . .  352 

Survey  Award. 

See  Evidence  (14) 

Survey  Proceedings. 

Where  plaintiff  was  present  at 


87 


which  were  his  own  a<5l,  he  cannot 
sue  for  amendment  of  a  thak  de- 
marcration  ;  and  this  objection  on 
the  part  of  defendant  ought  to  be 
admitted  even  in  special    appeal     24 


T. 


Technical  Objection. 

In  a  suit  for  possession  by  right  of 
foreclosed  mortgage,  where  plaint- 
iff gains  an  ex-parte  decree  against 
one  of  the  defendants  (^),  and  the 
Lower  Appellate  Court,  finding  as 
a  fact,  that  the  mortgage-transac- 
tion is  benamee  and  collusive,  dis- 
misses the  claim:  Held  that 
plaintiff  cannot  in  special  appeal 
urge  that  his  suit  should  not  be 
dismissed  as  against  ^4'^  share,  on 
the that  A  has  not  appealed     21 

Thakbust  Papers. 

Se^  Evidence  (10) 

Title. 

(!)  A  litigant  is  bound  to  disclose  all  his 

s  at  once,  and  cannot  in  a 

fresh  suit  plead  a  right  in  reserve     55 

f 
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(3) 


Title — (coniinued), 

(2)  .The of  a  purchaser  under  a  parol 

agreement  will  not  avail  against  a 
rival  registered  purchaser  whether 
of  moveable  or  immoveable  pro- 
perty 

The  fact  of  possession  afFects  the 
— ,  and  is  an  important  element 

in  the  acquisition  of 

C4)  A  plaintiff  cannot  ordinarily  recover 
immoveable  property   merely   by 

showing  that  the has  accrued ' 

to  him 
(5)  A  plaintiff  seeking  possession  on  a  re- 
cently acquired is  not  invari- 
ably required  to  prove  his  vendor's 
,  the  vendor's  long  and  undis- 
turbed possession  in  many  cases 
constituting  proof  of 

See  Aa  X,  of  1859  (5) 

See  Cause  of  Action  (i) 

See  Confirmation  (2) 

See  Possession  (5)  (7)  (8)  (9) 

Transfer. 

According  to  the  custom  of  the 
Hooghly  district,  a  tenure  granted 
for  building  purposes  is  transfer- 
able 

See  Ejectment  (4) 

See  Mortgage  (3) 

Transfer  of  Parties. 

A  defendant  assenting  to  the  Court's 
order  making  her  one  of  the  plaint- 
iffs, and  appealing  as  such,  cannot 
object  to  the  transfer  in  special 
appeal 

Trespass. 

A  decree  in  a  suit  for  re-opening  an 
old  road  and  closing  a,new  one  on 
land  alleged  to  be  plaintiff's,  is  a 
declaration  of  ,  and  is  con- 
clusive in  point  of  fact  and  good  in 

See  Damages  (2) 

Trust. 

See  Limitation  (16) 
See  Right  of  Suit  (6) 

U. 

Unobr-Valuation. 

of  a  suit  in  the  first  Court  does 
not  subject  its  decision  to  reversal 
in  the  Appellate  Court.  Plaintiff  has 
the  option  to  supply  the  necessary 
stamps 


217 


ib. 


User. 
(I) 


An for  12  years  gives  a  person 


a  legally  prescriptive  right 

(2)  Where  there  is  long  and  continuous 

the  Court  may  determine  the 

right  to  it  without  reference  to  a 
specific  number  of  years 

(3)  A  party  allowing  a  water-way  to  be 

filled  up  without  objection  aban- 
dons his  right  of  ^-—  to  it 


315 


ib. 


495 


455 


275 


484 


76 


274 


5'9 


V. 

Vacation. 

See  Appeal  (6) 

Yakalutnamah. 

See  New  Trial  (4) 

Verification. 

A  Judge  of  a  Small  Cause  Court  can- 
not object  to  the of  a  plaint  by 

an  agent,  after  having  sanctioned 

it  at  the  commencement  of  the  suit  465 

W. 

Will. 

See  Certificate  (8/  * 

-  mSee  Evidence  (8) 

Witness. 

(i)  Where  some  of  the es  (defend- 
ants) in  a  suit  have  been  examin- 
ed, plaintiff's  petition  to  have  the 
other  defendants  examined,  cannot 
be  allowed  in  the  absence  of  any 
special  application  to  the  Court  on 
sufficient  grounds 

(2)  Where  some  of  the es  on  both 

sides  have  been  allowed  to  depart 
without  their  evidence  being  taken, 
the  case  was  remanded  for  the  exa- 
mination of  the  remaining  —  es 
and  a  fresh  decision 

(3)  The  not  namingof  a  — —  in  plaintiff's 

list,  is  no  ground  for  refusing  to 
examine  him 

See  Jurisdiction  (34) 

Written  Statement. 

Not  the s  of  parties,  but  the  issues 

framed  under  the  Code  of  Civil 
Procedure,  are  the  index  of  what 
has  been,  and  what  has  to  be,  ad- 
judicated 
See  Evidence  (4) 


36 


229 


455 


229 


Z, 


Zemindar. 

(i)  Even  where  a 


thinks  that  a  ryot 


has  absconded,  he  cannot  enter  on 
the  land  without  the  assistance  of 
the  law  ...  Ill 

(2)  A can  not  be  com  pelled  to  recog- 

nizc  the  title  of  any  one  beyond 
the  persons  with  whom  he  deals 
and  to  whom  he  looks  for  rent   ...  263 
See  Right  of  Occupancy  (2) 


Zerat  Land. 


See  Jurisdiction  (i) 
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(FULL  BENCH  RULINGS). 


A. 

Act  VHI,  of  1850. 

Section  230.  See  Possessory  Suit{i) 
Section  357.  See  Auction  Sale  (i) 

Act  X.  OF  1859. 

Sections  9 &  13.  See  Kubooleut(i) 

Act  XIV.  of  1859. 

Section  15.  See  Possessory  Suit  (i) 
Act  XX.  of  1866. 

See  Registra  tio  it  ( i ) 

Aj>oited  Son. 

See  Reversioner  ( i ) 

.'\PP£4L. 

During  the  course  of  a  suit  for  dam- 
ages, plaintiff  applied  that  security 
might  be  required  from  the  defend- 
ants under  Section  81,  A<5t  VII I. , 
1859,  and  on  their  failure  to  give 
it,  their  property  was  attached. 
Plaintiff's  suit  was  decreed  in  the 

first  Court,  but  dismissed  on 

by  the  High  Court.  He  then  ap- 
pealed to  the  Privy  Council,  and 
prayed  to  the  High  Court  either  to 
continue  the  attachment,  or  to  re- 
quire security  from  the  defendants, 

pending  the    result    of  the . 

Held,  that  the  Court  was  not  com- 
petent to  adopt  either  course 

See  Practice  (i) 


Auction  Salk. 


m 


t 


Hklo  that  a  purchaser  at  an  — 
execution  of  a  decree  under  Regu- 
lation VI!.  of  1825  or  Act  VIII.  of 
i859can  recover  back  his  purchase- 
money  from  the  decree-holder  only 
when  the  sale  is  set  aside  sum- 
marily for  irregularity  or  the  like, 
under  Clauses  3  and  4,  Section  4  of 
the  former  law  or  Sections  257  and 
258  of  the  Act  VIII.,  but  not  when 
a  third  party  succeeds  in  establish- 
ing his  title  to  the  property  on  the 
ground  that  the  sale  did  not  affect 
the  property ;  and  where  there  is  no 
allegation  of  fraud  or  misrepresent- 
ation on  the  part  of  the  decree- 
holder 

See  Estoppel. 


B. 


Bond. 


16 


8 


Where  in  a  suit  on  a  —  which  re- 
cites that  consideration  passed,  the 
defendant  admits  the  execution  of 
the——,  but  avers  that  he  re- 
ceived no  consideration,  or  only 
f>art  of  the  consideration,  the  onus 
ies  on  the  defendant  to  show  that 
the  recitals  in  the  — —  are  not 
correct  ...     25 

C. 
Cause  of  Action. 

See  Reversioner  (i) 
Code  of  Criminal  Procedure. 

Chapter  XX.    See  Jurisdiction  (i) 

Consideration. 
See  Bond  {\) 

.      E. 

Estoppel. 

A  purchaser  at  an  auction-sale  sued 
to  have  his  name  registered  in  the 
zemindary  serishta  m  respect  of 
certain  lands  purchased  at  an  auc- 
tion-sale for  arrears  of  rent,  but 
not  until  after  his  application  to  the 
Collector  under  Section  27,  Act  X. 
of  1859,  had  been  rejected.  Both 
the  Lower  Courts  decided  that  the 
suit  was  barred  by  Section  2, 
Act  VIII.  of  1859.  Held  that 
the  proceeding  under  Section  27, 
Act  X.  of  1859,  held  by  the  Col- 
lector, did  not  bar  the  subsequent 
suit  in  the  Civil  Court  ..      30 

H. 

Hindoo  Law. 
(1)  A  member  of  a  Hindoo  family,  living 
under  theM  itakshara  Law  and  hav-  . 
ing  joint  family  property,  died  en- 
titled to  an  undivided  share  in  such 
property,  and  leaving  two  widows 
surviving  him.  After  hb  death,  his 
widows  were  sued  in  their  represent- 
ative capacity  in  respect  of  debts 
incurred  by  him  in  his  lifetime  on 
his  own  account,  and  not  for  the 
benefit  of  the  joint  family,  and  de- 
crees were  obtained  against  the 
widows  in  that  capacity.  In  exe- 
cution of  one  or  more  of  these 
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Hindoo  Lkw-^CcontinuedJ, 

decrees,  an  interest  in  certain  por- 
tions of  the  joint  family  property 
to  the  extent  of  the  share  to  which 
the  deceased  was  entitled  in  his 
lifetime  was  sold  by  auction  and 
the  purchasers  were  put  into  pos- 
session. 

Held  that  the  purchasers  took  only 
the  rights  and  interests  of  the 
widows ;  that  as  the  property  seized 
did  not  belong  to  the  widows  or*  to 
the  heirs  of  the  deceased,  but  under 
the  passed  to  the  survivors,  it 

could  not  be  made  available  under 
a  decree  against  the  widows  in  their 
representative  character,  but  could 
be  made  liable  only  in  a  suit  pro- 

'  perly  laid  against  the  survivors  ... 

(2)  Held  that  a  member  of  a  joint  Hin- 
doo family  governed  by  the  Mitak- 
shara  Law,  has  no  authority  to 
mortgage  his  undivided  share  in  a 
portion  of  the  joint  family  property 
m  order  to  raise  money  on  his  own 
account,  and  not  for  the  benefit  of 
the  family 

Hindoo  Widow. 

See  Hindoo  Law  (i) 

J- 

Joint  Family, 

See  Hindoo  Law  (i),  (2) 

Jurisdiction. 

An  order  passed  by  a  Magistrate  for 
the  removal  or  suppression  of 
nuisances  under  Chapter  XX.  of 
the  Code  of  Criminal  Procedure, 
cannot  form  the  subject  of  a  suit 
or  be  set  aside  by  a  Civil  Court . . . 


K. 


Kuboolbut. 

A  landlord  cannot  bring  a  suit  to 
compel  a  ryot  to  execute  a — — 
unless  he  first  tenders  a  pottah  to 
the  ryot  such  as  he  is  entitled  to 
receive  under  Section  9,  A<51  X., 

1859 ;  and  a  suit  for  a at  an 

enhanced  rate  of  rent  cannot  be 
supported  without  a  previous  notice 
under  Section  13,  Acl  X.  of  1859... 

L. 

Limitation. 

S^e  Reversioner  (i) 


ib. 


18 


27 


O. 


Onus  Probandi. 
See  Bond  (i) 


P. 


Possessory  Suit. 

When  a  party  has  been  dispossessed 
under  a  decree  obtained  in  a  suit 
instituted  under  Section  15,  Act 
XIV.  of  1S59,  ^^  need  not  bring  a 
regular  suit  on  proper  stamp  to 
regain  possession,  but  may  apply 
under  Section  230,   Act   VHI.  of 

"859 
Practice. 

Held  (Kempt  J*t  dissenting)  that 
when  the  last  day  for  filing  an  ap- 
peal or  review  falls  on  a  Sunday,  or 
on  a  holiday  on  which  the  Court  is 
•  closed,  whether  that  holiday  con- 
sists of  a  single  day  or  of  several 
days,  the  appeal  or  review  may  be 
filed  on  the  day  after  the  holiday  . . . 


R. 


Registration, 

Where  an  instrument  creates  a  title 
or  interest  in  land  and  is  also  a 
bond  for  money  lent,  it  may,  under 
Act  XX.  of  1866,  be  received  in 
evidence  as  a  document  in  a  suit  to 
recover  the  money  lentj  even  if  it 
be  not  registered 

Regulation  VII.  of  1825. 

See  Auction'Sale  (i) 

Reversioner. 

In  a  suit  by  a upon  the  death  of 

a  Hindoo  widow  who  had  succeeded 
as  heiress  of  her  husband,  to  re- 
cover possession  of  property  by 
right  of  inheritance  as  next  heir  of 

the  husband,  the 's  cause  of 

action  arises  at  the  time  of  the  death 
of  the  widow,  when  the  right  of 

eniry  first  accrued  to  the ;  and 

this  is  so  even  when  the  widow  in 
her  lifetime  professed  to  adopt  a 
son  and  put  him  in  possession  of  the 
property,    if    the denies   the 


Review. 


validity  of  the  adoption 


See  Practice  (i 


S. 


Security. 

See  Appeal  (i) 
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A, 

ACKNOWLBOGMBNT. 

See  Evidence  (i) 

Act  XXVIII.  of  1855. 

See  Hindoo  Law  (2) 

Act  VIU.  op  1859. 

Section  221.    See  Execution  (i) 

C. 

Champerty. 

Where  B  obtains  a  decree  instituted 
in  her  behalf  by  G,  with  whom  the 
agreement  is  that  G  should  retain 
half  of  all  that  is  recovered  for  his 
absolute  benefit,  and  repay  him- 
self out  of  the  other  half  all  sums 
spent  in  prosecuting  thesuit :  Held 
that  a  suit  will  lie  by  the  reversioners 
to  restrain  waste,  and  to  prevent 
payment  of  the  money  out  of  Court 
to  (7 

COMSIDBRATION. 

See  Hindoo  Law  (i) 

E. 

EVIDBMCB.  ,     .     .L.  t. 

Parole is  admissible  to  show  to 

what  debt  an  acknowledgment  in 
writing  relates 

ElECUTION-  ,        I     .  .     .u 

The  discretion  of  a  Judge  as  to  the 

issue  of  fresh  warrants  for  the 

of  decrees  where  the  parties  have 
not  been  diligent  to  execute  those 
which  have  expired 

F. 

Factum  Valet, 

See  Hindoo  Widow  (1) 


Gift. 


G. 


Where  a  Hindoo,  during  his  last  ill- 
ness and  two  or  three  days  before 
his  death,  hands  over  certain  Go- 
vernment Promissory  Notes  to  his 
son  without  reading  them 

H. 


HiHOOO  Law. 

cn  The  maker  of  a  promissory  note  may 

show  that  there  is  no  consideration 

for  it ;  and  Quare, whether  it 

necessarily  imports  consideration 


I** 


ataU 
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Hindoo  LAVT'^Ccontinued), 

(2)  Quare, Whether  it  is  legal   to 

contract  for  interest  at  the  rate  of 
Rs.  500  for  the  loan  of  Rs.  700 
for  one  month ;  and  whether 
Aa  XXVIII,  of  1855  ^®^s  ^^ 
repeals  the as  to  interest    ... 

HiNpoo  Widow.  .  ^ 

( 1)  A  son  cannot  turn  his  father's  widow 

out  of  the  family  dwelline^kouse 
without  providing  suitable  resi- 
dence elsewhere,  nor  can  he  give  a 
purchaser  the  right  to  do  so 

(2)  A may  let  out  portions  of  the 

family  dwelling-house  to  monthly 
tenants  for  the  purpose  of  maintain- 
ing herself  or  ner  infant  child,  and 
such  tenants  cannot  be  turned  out 
on  the  son's  coming  of  age  without 
properly  determining  the  monthly 
tenancies 

See  Champerty  (I) 
See  Gift  {I) 

I. 

Interest, 

See  Hindoo  Law  (2) 

J- 

Jurisdiction. 

Where,  on  defendant's  application,  a 
case  is  transferred  to  the  High 
Court  to  whose  ordinary  original 

civil he  is  admittedly  liable, 

he  cannot  object  to  the — 

P. 

Promissory  Note. 

See  Hindoo  Law  (l) 
See  Stamp  (1) 

R. 

Reversioner. 

See  Champerty  (i) 

S. 

Stamp. 

A    promissory   note    is  sufficiently 
cd,  if  tfie covers  the  prin- 
cipal sum  secured  by  the  note    ... 

W, 

Warrant. 

See  Execution  {\) 

Waste 

S€9  Champerty  (1) 


35 


ib. 


13 
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T^BLE     OF     O^SES 

(APPEALS  FROM  ORIGINAL  JURISDICTION). 


c. 

M. 

^   GMinar  Cootnar  Krishna  Deb  vs. 
Woopendro  Krishna  Deb 

G. 

1 

'    Gomes  ©5.  Young 

'    Grose  w.  Omritomoyee  Dossee 

K. 

Coomar 

•  ■  • 

4 

Mungola  Dabee  z/5.  Dinonath  Bose 

R. 

35 

•  •  t 
«  ■  ■ 

13 

Ram  Lall  Mookerjee  V5.  Haran  Chunder  ... 

9 

'    Kalee  Chunder  Paul  vs.  Takoor  Doss  Bis- 
was 

7 

Woomesh  Chunder  Mookerjee  vs.   Eliza 
Sageman 

2 

d 


INDEX 

(CRIMINAL  RULINGS). 


A. 


(1)  AVhere,  of  several  persons  constitut- 

ing an  unlawful  assembly,  some 
only  were  armed  with  sticks,  and  A , 
one  of  them,  was  not  so  armed,  but 
picked  up  a  stick  and  used  it,  B  (the 
master  of  A),  who  gave  a  general 
order  to  beat,  was  held  to  be  guilty  of 
abetting  the  assault  made  by  i4  ...    51 

(2)  H  BLD  that  where  A  gave  a  dad  to  B, 

who  had  given  out  his  intention  to 
coerce  the  partv  against  whom  he 
was  acting,  and  who  inflicted  griev- 
ous hurt  on  such  party   ^ith  the 

iiad,  A  was  guilty  of within  the 

second  head  of  the  3rd  Clause  of 
Section  107  of  the  Penal  Code    ...     52 

Absbkcb  of  Prosbcutor. 

(1)  A  Deputy  Magistrate  has  no  power 

to  dismiss  in  default  of  prosecution, 
a  charge  laid  under  Section  347  of 
the  Penal  Code,  of  wrongful  con- 
finement for  the  purpose  of  extort- 
ing money  ...     27 

(2)  VS^here  the  evidence  of  a  prosecutor 

and  his  witnesses  is  taken  in  the 
presence  of  the  accused,  and  the 
case  is  postponed  by  the  Court  for 
the  evidence  of  witnesses  for  the 
defence,  the  case  ought  no^  to  be 
dismissed  for  default  of  prosecu- 
tion, if,  on  the  day  to  which  it  has 
been  postponed,  the  prosecutor  is 
present 

Accused. 

See  Procedure  (13)  (H)  (^S) 

AcaUITTAL. 

See  Charge. 

Act  II.  OF  1855. 

Section  31.    See  Procedure  (1) 

Act  III.  OF  1857. 
See  Trespass. 

Acrr  XIII.  OF  1859. 

—  does  not  apply  to  contracts  to 
serve  as  domestic  servants,  but  10 
contracts  to  serve  as  an  artificer, 
workman,  or  laborer  ...     26 


ib. 


Section  107. 
Section  141. 
Section  154. 
Section  177. 


Act  XLV.  of  i860.      • 

Chapter  XV.  See  Full  Bench  Rulings 

Section  62.    See  Sentence  (2) 
Section  90.     See  Murder  (2) 
Section  97.    See  Culpable  Homicide  (ij 
Section  99.  Exception  4.    See    Culpable 

Homicide  (i) 
Section  104.  See  Culpable  Homicide  (i) 
Section  105,  Clause  4.    See      Unlawful 

Assembly  (i) 
See  Abetment, 

See  Unlaioful  Assembly  {2^ 
See  Unlawful  Assembly  {2) 
See  False  Evidence  (i) 
Section  1 88.    See  Public  Servant  ( i ) 
Section  193.    See  Procedure  (7) 
Section  209.    See  False  Application  for 

execution  of  Decree. 
Section  210.     See  False  Application  for 

execution  of  Decree. 
Section  228.    See  Procedure  (2) 
Section  228.     See  Public  Servant  (2) 
Section  300.    See  Murder  (i) 
Section  304.     See  Culpable  Homicide, 
Section  320.    See  Grievous  Hurt, 
Section  325.    See  Grievous  Hurt, 
Section  347.    See  Absence  of  Prosecut' 

or  (I) 
Section  404.    See  Criminal  Misappropri- 
ation (I)  (2) 

Section  425.    See  Mischief. 
Section  452,    See  House^trespass, 

Act  XXV.  of  1861. 

Chapter  XX  H.  See  Breach  of  the  Peace, 
Section  36,      See  Procedure  (10) 

See  Breach  of  the  Peace. 

See  Nuisance  (3) 

See  Procedure  (6) 

See  Trespass. 
Section  109.    See  Confession  (2) 
Section  163.    See  Contempt  (i)  (2) 
Section  172.    5*^^  Commitment  (i) 
Section  172.    See  False  Evidence  (3) 
Section  188.    5*^^  Warrant. 
Section  199.    See  Witnesses. 
Section  205.    See  Evidence  (2) 
Sections    209  to  211.    See    Conditional 

Pardon. 

Sect  ion  242 .    See  A  Itemative  Finding  (2) 
Sections  250,  251,  255,    See  Charge. 
Section  266.    See  Procedure  (14) 

g 


Section  62. 
Section  62. 
Section  62. 
Section  62. 
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Act  XXV.  of  i86i — (continued). 


Section  271. 
Section  273. 
Section  282. 
Section  282. 
Section  308. 
Section  308. 
Section  310. 
Section  313. 
Section  363. 
Section  367. 
Section  368. 
Section  370. 
Section  372. 
Section  381. 
Section  405. 
Section  434. 

See  Aa  VI I L 


See  Full  Bench  Rulings  {l) 

See  Procedure  (8) 

See  Full  Bench  Rulings(2) 

See  Recognizance  (i) 

See  Nuisance  (i) 

See  Procedure  (6) 

See  Nuisance  (2) 

See  Nuisance  (i) 

See  Procedu  re  (11) 

Se^  High  Court  {I) 

See  Evidence  (/) 

See  Evidence  (i) 

See  Procedure  (4) 

See  A  Iternative  Findings  I ) 

See  High  Court  (3) 

See  High  Court  (2) 

0/1869. 


Act  VI.  of  1864. 

See  Whipping. 

Act  VI.  (B.  C.)  of  1865. 

The  proceedings  under  Sections  31 

and  32  of for  the  cancelment  of 

contracts  entered  into  by  coolies,  are 
distinct  proceedings  by  two  distinct 
officers.  Until  the  inquiry  under 
Section  31  has  been  completed  by 
the  Magistrate,  and  it  has  been  as- 
certained by  him  that  the  wages  of 
thelaborersaremore  than  six  months 
in  arrears,  the  Protector  of  l^abor- 
ers  is  not  competent  to  act  under 
Section  32.  The  inquiry  under 
Section  31  must  be  conducted  in 
accordance  with  Section  444  of 
the  Code  of  Criminal  Procedure  ...     29 

Act  III.  OF  1867. 
See  Gaming, 

Act  XIV.  of  1868. 

See  Contagious  Diseases  Act, 

Act  VIII.  OF  1869. 

Section  435.     See  Commitment  (2) 
See  Act  XXV.  of  186 1, 
See  Charge. 

Affray. 

(i)  Where  the  evidence  in  a  case  failed 
to  establish  any  thing  like  an  un- 
lawful assembly,  the  conviction  was 
reduced  from  rioting  and  being 
members  of  an  unlawful  assembly 

to  one  for ,  although  grievous 

hurt  from  which  death  resulted  was 
caused  to  one  of  the  persons        ...     72 

(2)  The  insufficiency  of  the  punishment 

allowed  by  the  law  in  cases  of 

pointed  out  ...    ib. 

Alternative  Findingl 

(i)  An under   Section   381    of    the 

Code  of  Criminal  Procedure  should 
not  be  resorted  to  until  both  com- 
mitting officer  and  Sessions  Judge 


Alternative  Finding — (continuedj, 

are  satisfied  that  no  reliable  ^i- 
dence  is  procurable  in  support  of 
one  or  other  of  the  charges ;  and 
such  a  finding  cannot  be  based  in  a 
case  of  giving  false  evidence  upon 
two  statements  which  are  not  ab- 
solutely contradictory  the  one  of 
the  other,  nor  when  in  one  of  them 
the  accused  gives  only  hearsay  evi- 
dence. Everypresumption  in  favor 
of  the  possible  reconciliation  of  the 
statements  must  be  made  ...     11 

(2)  Points  out  how  the  charge  is  to  be 
drawn  up  In  a  case  in  which  it  is 
doubtful  (Section  242  of  the  Codt 
of  Criminal  Procedure)  which  of 
two  statements  made  by  the  ac- 
cused is  false  ...    23 

(3)  Where  a  person  is  charged  with  mak- 
ing two  contradictory  statements, 
it  must  be  proved  by  direct  evidence 
that  both  statements  were  made, 
and  there  must  be  an  enquiry  as 
to  which  statement  is  untrue,  and 
whether  the  accused  wilfully  made 
the  statement  which  is  supposed  to 
be  false,  knowing  it  to  be  false  ...    3' 

Approver's  Evidence. 

The  unsupported  evidence  of  an  ap- 
prover (especially  if  in  itself  un- 
satisfactory) is  not  sufficient  to  sup- 
port a  conviction  ...      5 

B. 
Bail. 

See  Contempt  (2) 

Breach  of  the  Peace. 

The  power  of  issuing'ordersto  prevent 

a conferred  on  a  Magistrate  by 

Section  62  of  the  Code  or  Criminal 
Procedure,  extends  only  to  immove- 
able property  of  the  description  set 
forth  in  Chapter  22  of  that  Code  ...    3^ 

See  Full  Bench  Rulings  (2) 

See  Recognisances  (i) 

C. 

Cancellation  of  Contracts. 

See  Act  VI.  (B.  C).  of  186$. 
Cancelling  Order. 

See  Procedure  (3) 
Cattle  Trespass. 

See  Trespass, 
Certificate. 

See  Evidence  (2) 

Charge. 

Held  that  where  a  Magistrate  re- 
leased an  accused  person  without 
drawing  up  a  formal ^agaitist 

h 
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Charge — (con  tin  uedj , 

^  him,  or  requiring  him  to  plead  or 

*  to  make  any  defence  to  the  

under  Section  251  of  the  Criminal 
Procedure  Code,  there  was  no  trial 
before  the  Magistrate  or  acquittal 
under  Section  255,  but  simply  a 
discharge  under  Section  250,  The 
Sessions  Judge  is  competent  in 
such  a  case,  under  Section  433,  Act 
VI 11.  of  1859,  to  direct  the  com- 
mittal of  the  accused  ...  65 
See  Alternative  Findings  (2) 

Civil  Court. 

See  Procedure  (7)  (9)  ' 

Civil  Proceedings. 

See  Code  of  Criminal  Procedure. 

CoDB  or  Criminal  Procedure. 

The  various  modes  in  which  civil  pro- 
ceedingscan  be  instituted  under  the 
pointed  out  ...     49 

See  Act  XXV.  of  186 1, 

See  Act  V II L  of  1869. 

See  Procedure  {^) 

Commitment. 

(1)  The  power  of conferred  on  a 

Court  of  Session  hy  Section  172 
6t  the  Code  of  Crimmal  Procedure 
is  confined  to  offences  committed 
before  itself  ...      31 

(3)    The  power  of conferred  on  a 

Court  of  Session  does  not  ex- 
tend to  a  case  which  is  triable  by  a 
Magistrate.  Section 435,  Act VlII . 
of  1869,  refers  only  to  cases  not 
triable  by  a  Magistrate  ...    46 

See  Charge* 
See  False  Evidence  (3) 
Complaint. 

See  Procedure  (5)  (8) 
Compromise. 

See  Full  Bench  Rulings  (i) 
Conditional  Pardon. 

The  procedure  to  be  observed  under 
Sections  209,  210,  21 1  of  the  Code 
of   Criminal    Procedure,   when   a 

tender  of is  made,  pointed  out    80 

Confession. 

(i)  The  properly  attested of  a  pri- 
soner before  a  Magistrate  is  suffi- 
cient for  his  conviction  without 
corroborative  evidence  and  notwith- 
standing a  subsequent  denial  before 
the  Sessions  Court  ...     49 

(2)  Section  109  of  the  Code  of  Criminal 

Procedure  refers  to  cases  where  the 
— of  a  prisoner  has  been  made  to 
.  the  Magistrate  conducting  the  in- 
vestigation, and  not  to  the  Police. 
It  is  only  when  properly  made  to  the 

Magistrate  that  the can  be 

used  as  evidence  against  the  prison- 
er. The  mere  standing  by  of  the 
Magistrate  when  the  — —  is  being 
made  to  the  Police  is  not  sufficient    82  I 

Vol  ZII. 


Consent  to  suffer  Harm  or  Death. 
See  Murder  (2) 

Contagious  Diseases  Act. 

The  mere  possession  of  a  registration 
ticket  under  Aa  XIV.  of  1868  does 
not  necessarily  make  the  holder  of 
it  a  registered  public  prostitute  un- 
der that  A<51  or  the  rules  framed 
by  the  Government  of  Bengal  un- 
der the  A<51.  The  registration  must 
be  voluntary,  and  the  mere  fact 
that  a  woman  appears  in  answer  to 
a  summons  issued  by  the  Police, 
and  answers  questions  put  to  her, 
is  not  sufficient  to  bring  her  within 
the  Adl  or  the  rules 

Contempt. 

(i)  Course  to  be  observed,  and  (funish- 
ment  to  be  awarded,   when   the 
summary   and    other    procedures 
sanctioned  by  Section  163  of  the 
Code  of  Criminal  Procedure  are 
observed,  laid  down 
(2)  Bail  must  be  accepted  under  Section 
463  of  the  Code  of  Criminal  Pro- 
cedure, if  sufficient  bail  be  tendered 
to  the  Court  before  which  the— — 
was  committed 
See  Procedure  (2) 
Contracts. 

See  Aa  XIII.  of  1859. 

See  Aa  VI.  (B.  C.)  of  1865. 

Contradictory  Statements. 

See  Alternative  Findings  (2)  (3) 
See  False  Evidence  (2)  (3) 

Coolies. 

See  Aa  VI.  (B.  C.)  of  i86s* 

Corroboration. 

See  Confession. 
See  Procedure  (i) 

Criminal  Misappropriation. 

(i)  Held  that  it  is  not  necessary  for  a 
conviction  for  dishonest  misappro- 
priation of  property  possessed  by 
a  deceased  person  at  the  time  of 
his  death,  under  Section  404  of 
the  Penal  Code,  that  the  accused 
should  misappropriate  to  his  own 
use 
(2)  Held  by  Markby,  J.,  that,  under 
Section  404,  all  the  elements  are 
required  to  constitute  the  offence 

of in  respect  of  the  property 

of  a  deceased  person  which  would 
be  required  to  constitute  the  offence 
of in  respect  of  a  person  who 


It. 


is  alive 

Cross-Examination. 

See  Procedure  (15) 

Culpable  Homicide. 

(I)  Where  the  accused,  whose  property 
had  frequently  been  stolen,  went 
out  with  a  lattee  to  watch  his  pro- 
perty,  and  with  the  lattee  struck 

7-« 


55 


18 


ib. 


39 


ib. 
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Culpable  Homicide — (continued), 

a  thief  who  died  from  the  effects 
of  the  blows,  it  was  held  (having 
regard  to  the  nature  of  the  inju- 
ries inflicted  and  to  the  subsequent 
conduct  of  the  accused)  that  the 
case  did  not  fall  within  the  4th  Ex- 
ception to  Section  99,  and  that  the 
prisoner  was  not  guilty  of—  not 
amounting  to  murder,  but  was  pro- 
tected by  Sections  97  and  104  of 
the  Penal  Code,  and  had  not  ex- 
ceeded the  legal  right  of  private 
defence  of  property 

(2)  In  charging  a  Jury  in  a  case  of  • 


not  amounting  to  murder,  a  Judge 
should  call  upon  the  Jury  to  state 
w4iich  description  of they  con- 
sider the  accused  to  have  commit- 
ted, Section  304  of  the  Penal  Code 
prescribiiig  different  punishments 
for  that  offence.  Where  the  Judge 
omitted  to  require  the  Jury  to  do 
this,  the  High  Court  held  that  the 
conviction  was  for  the  lighter  de- 
scription of  the  offence 
See  Murder  (i)(3) 

D. 

DBCiiASBD  Witness. 
See  Evidence  (3) 

Default. 

See  Absence  of  Prosecutor  (i)  (2) 

Discharge. 

See  Charge, 

Domestic  Servants. 

See  Aa  XIII,  of  1859, 

E. 

EVIDKNC  r.. 

(1)  A  loiter  ot  a  Medical  Officer  express- 

ing an  opinion  is  not under 

Sections  368  and  370  of  the  Code 
of  Criminal  Procedure 

(2)  Hi:ld  that,  where  the  provisions  of 

Section  205  of  the  Code  of  Criminal 
Procedure  are  not  observed,  and 
there  is  no  certificate  by  the  Ma- 
gistrate that  the  examination  of 
the  accused  was  taken  in  the  hear- 
ing and  in  the  presence  of  that 
officer,  and  there  is  no  statement 
that  that  examination  contains  the 
whole  statement  of  the  accused,  a 
Sessions  Judge  acts  rightly  in  re- 
jecting the and  not  allowing 

It  to  go  to  the  Assessors 

(3)  In  order  to  make  the of  a  de- 

ceased witness  legally  admissible, 

provided  the  admission  of  the 

IS  questioned,  it  is  strictly  necessary 
to  prove  the  death  of  the  witness. 
Proof  of  such  fact  may  be  dispensed 


15 


35 


25 


44 


Evidence — (continued), 

with  if  the  prisoner's  Counsel  .ad- 
mits it  ...      80 

See  Approver's  Evidence, 
See  Confession, 
See  Procedure  (l)  (2) 
See  Recognieance  (2) 


F. 


False  APPLICATIONFOREXBCl'TION  ofdecree. 
Where  a  person  applies  for  the  execu- 
tion of  a  decree  which  has  already 
been  executed,  his  offence  falls,  not 
under  Section  209,  but  Section  210, 
of  the  Penal  Code.  Section  209  re- 
lates to  false  and  fraudulent  claims 
in  a  Court  of  Justice,  and  is  confined 
to  the  Civil  Court  in  which  the  ori- 
ginal suit  was  brought  ...     37 

False  Claims. 

See  False  Application  for  execution  of 

a  decree. 

False  Evidence. 

(i)  Section  177  of  the  Penal  Code  docs 
not  apply  to  the  case  of  any  person 
who  is  examined  by  a  Police  Officer 
making  a  false  statement,  but  to 
cases,  when,  by  law,  landholders  or 
village-watchmen  are  bound  to  give 
information,  and  to  other  analo- 
gous cases  of  the  same  description     23 

(2)  In  a  case  of  giving by  making 

contradictory  statements,  one  of 
which  the  accused  knew  to  be  false, 
it  is  not  sufficient  to  support  the 
falseness  of  either  story  by  tne  other 
deposition,  but  there  must  be  i »- 
dependent  evidence  of  the  falseness 
of  either  story  ...     66 

(3)  In  a  case  of  giving by  making 

contradictory  statements,  a  Court 
of  Session  cannot,  without  making 
further  inquiry,  commit  a  person 
for  trial  under  Section  172  of  the 
Code  of  Criminal  Procedure,  when 
both  contradictory  statements  are 
not  made  before  it.  By  the  words 
"  under  its  own  cogfni^ance"  in  that 
Section,  it  is  meant  to  provide  for  a 
case  where  it  is  brougnt  under  the 
notice  of  the  Court  of  Session  in 
the  course  of  a  judicial  proceeding 
that  the  crime  with  which  the  party 
is  to  becharged  has  been  committed 
by  him 
See  Alternative  Findings  (i) 

Forfeiture  of  Property. 
See  Sentence  (2) 

Full  Bench  Rulings. 
( I )  Held  that  bribery  and  other  offences 
punishable  under  the  Indian  Penal 
Code  with  imprisonment  exceeding 


69 
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G. 


Gaming. 

lottery-tickets,  by  reference  to  which 
it  is  to  be  decided  whether  the 
holder  or  purchaser  wins  the  whole, 
or  any  part,  of  any  stakes,  are  in- 
struments  of within   the    ist 

and  4th  Sections  of  A61  III.  of 
1867,  and  they  are  instruments  of 
of  a  nature  similar  to  cards  . . . 

Grirvous  Hurt. 

There  must  be  evidence  to  prove  that 
hurt  as  described  in  Section  320  of 

the  Penal  Code  as has  been 

caused  before  a  conviction  can  be 
had  under  Section  325  of  that 
Code 


H. 


High  Court. 
(I)  The 


as  a  Court  of  revision  can- 
not say  that  a  Sessions  Judge  is 
wrong  in  point  of  law  because  he 
does  not,  in  the  exercise  of  his 
discretion  under  Section  367,  post- 
pone a  case  for  the  evidence  of  a 
witness 

(2)  The  —  can  only  interfere  under 

Section  434,  Code  of  Criminal  Pro- 
cedure, when  there  is  some  illegal- 
ity in  the  proceedings  of  a  Lower 
Court 

(3)  The as  a  Court  of  revision  can- 

not interfere  with  any  finding  of 
fact  unless  it  arrives  at  a  conclusion 
that  there  was  no  evidence  what- 
ever to  support  it,  nor  can  it  inter- 
fere in  the  case  of  a  sentence  passed 
by  a  Magistrate  upon  the  ground 
that  it  is  too  severe.  Section  405 
applying  only  to  cases  coming  from 
a  Court  of  Session 

HOUSE-TRESFASS. 

Where  A  goes  with  a  forged  warrant 
of  arrest  into  a  house,  and  takes 


59 


Full  Bbnch  Rulings — (coniinuedj, 

six  months  are  not  triable  under 
Chapter  XV.  of  the  Code  of  Crimi- 
nal Procedure,  and  cannot,  there- 
fore, be  compromised  under  Sec- 
tion 271  of  the  latter  Code 
Held  (Glover ,  y,f  dissenting)  that, 
on  the  appearance  of  a  party  sum- 
moned under  Section  282  of  the 
Code  of  Criminal  Procedure,  it  is 
incumbent  on  the  Magistrate,  be- 
fore taking  a  bond  from  him  for  the 
preservation  of  the  peace,  to  adju- 
dicate judicially  on  evidence  given 
before  him  as  to  the  necessity  for 
taking  security.  The  onus  in  such 
case  is  on  the  party  on  whose  com- 
plaint the  summons  was  issued  ... 
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34 


25 
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HouSK-TRESPASS — (continued). 

away  one  of  the  inmates  against 
his  will  under  the  authority  of  such 

warrant,   he   is   guilty  of •  by 

putting  such  person  in  fear  of 
wrongful  restraint  under  Section 
452  of  the  Penal  Code 


L 


Imprisonment. 


A  sentence  of cannot  besaspend- 

ed  to  take  effect  at  a  future  pe- 
riod, but  must  commence  from  the 
time  that  the  sentence  is  passed. 
Where  a  Deputy  Magistrate  post- 
poned the  execution  of  a  sentence 

of for  a  stated  period  at  the 

request  of  the  'accused  t^  allow 
the  accused  to  appeal,  it  was  held 
that  the  sentence  was  bad  in  law, 
and  could  not  be  carried  into  exe- 
cution 


J. 


Jury. 


47 


In  reviewing  the  charge  of  a  Judge 
to  a in  the  Mofussil,  it  is  suffi- 
cient to  see  whether  the  tendency 
of  the  charge,  taken  as  a  whole, 
has  given  a  correct  or   incorrect 

direction  to  the  mind  of  the , 

and  it  is  not  correct  to  apply  to 
such  charge  the  criticisms  which 
would  be  applied  to  a  charge  of  a 
Judge  in  a  Court  in  England 

See  Culpable  Homicide  (2) 
See  Magistrate's  Attestation, 
See  Nuisance  (i)  (2) 

I.. 

Land-disputes. 

See  Breach  of  the  Peace. 
See  Nuisance  (3) 

Legally  bound  to  give  information. 

See  False  Evidence  (l) 
Lottery-tickkts. 

See  Gaming, 

M. 

Magistrate. 

See  Procedure  (i)  (2)  (3)  (5)  (6)  (7)  P) 
(9)  (10)  (13) 
Magistrate's  Attestation. 

The  attestation  of  a  Magistrate  stat- 
ing why  he  could  not  proceed  with 
the  further  examination  of  a  wit- 
ness is  prtrnd-facie  proof  of  that 
fact,  and  may  be  laid  before  a 
Jury 

Medical  Officer's  Opinion. 

See  Evidence  (i) 
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51 
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Mischief. 

Before  a  conviction  can  be  had  for 

under    Section   425  of   the 

Penal  Code,  it  must  be  proved  that 
the  accused  intended  to  cause,  or 
knew  that  he  was  likely  to  cause, 
wrongful  loss  (Section  23,  Penal 
Code)  ...       I 

Murder. 
(i)  The  accused,  who  professed  to  be 
a  snake-charmer,  persuaded  the  de- 
ceased to  allow  themselves  to  be 
bitten  by  a  poisonous  snake,  induc- 
ing them  to  believe  that  they  had 
power  to  protect  them  from  harm  : 
Held  that  the  offence  would  have 

been  under  Section  300  of 

the  Penal  Code,  if,  under  the  cir- 
ciAnstances  ot  the  case,  it  did  not 
fall  within  the  5th  Exception  to 
that  Section  ...       7 

(2)  Held,  further,  that  the  consent  given 

by  the  deceasedallowingthemsclves 
to  be  bitten  did  not  protect  the  ac- 
cused, such  consent  having  been 
founded  on  a  misconception  of  facts, 
that  is,  in  the  belief  that  the  accused 
had  power  by  charms  to  cure  snake- 
bites, the  accused  knowing  that  the 
consent  was  given  in  consequence 
of  such  misconception  (Section  90, 
Penal  Code)  ...    ib. 

(3)  To  take  the  offence  of  homicide  out 

of  the  category  of by  reason 

of  grave  and  sudden  provocation, 
the  act  must  be  done  whilst  the 
person  doing  it  is  deprived  of  self- 
control  by  the  grave  and  sudden 
provocation  ...     68 

N. 

Nuisance. 

(1)  Where  persons  who  were  served  with 

notice  underSection  313  of  theCodc 
of  Criminal  Procedure  to  remove  a 
-^ —  showed  cause  before  the  Ma- 
gistrate, but  did  not  ask  him  to  take 
evidence  or  to  summon  a  Jury,  the 
High  Court  declined  to  interfere 
with  the  order  passed  by  the  Magis- 
trate under  Section  308  to  remove 
the ,  as  there  appeared  no  ille- 
gality in  the  order.  The  Magistrate 
should,  however,  in  these  cases, 
fully  record  the  grounds  on  which 
he  acts  and  his  reasons  for  rejecting 
the  objections  made  to  the  removal 
of  the 

*  •  • 

(2)  Where  a  Jury  is  appointed   under 

Section  310  of  the  Code  of  Criminal 
Procedure  to  try  whether  an  order 
passed  by  a  Magistrate  for  the  re- 
moval of  a or   obstruction  is 

reasonable  or  not,  the  Magistrate  is 
bound  under  that  Section  to  be 
guided  by  the  decision  of  the  Jury    28 


24 


Nuisance — (continued). 

(3)  Section  62  of  the  Code  of  Crimijial 
Procedure  does  not  apply  to  dis- 
putes connected  with   lands,   but 

refers  specially  to and  other 

similar  matters  in  which  immediate 
action  is  necessary  inorder  to  avoid 
the  risk  of  illegal  consequences  ...     65 

O. 

Obstruction. 

See  Nuisance  (2) 

Onus  Probandi. 

See  Full  Bench  Rulings  (2) 

Owner  of  Land,  Liability  of. 
See  Unlawful  Assembly  (2) 

P. 

Penal  Code. 

See  Aa  XL  V.  of  i860. 

Postponement  or  Trial. 
See  High  Court  (i) 

Preliminary  Investigation. 
See  Procedure  (13) 

Previous  Trial. 

See  Procedure  (12) 

Procedure. 

(i)  The  irregularity  and  injustice  of 
using  against  a  prisoner  in  a  sub- 
sequent trial  the  deposition  of  wit- 
nesses given  in  a  previous  case 
commented  on,  and  the  proper 
course  which  should  be  followed  in 
corroborating  evidence  under  Sec- 
tion 31,  A6t  II.  of  1855,  pointed  out       3 

(2)  An  officer  before  whom,  whilst  acting 

in  a  particular  capacity,  an  offence 
under  Section  228  of  the  Penal 
Code  is  committed,  cannot  in  an- 
other capacity  take  up  and  try  the 
offence  ...      18 

(3)  Where  a  Deputy  Magistrate  has  once 

made  an  order  transferring  a  case 
for  trial  to  the  Magistrate,  he  has 
no  power  to  cancel  the  order  and 
re-place  the  case  on  his  own  file...     ib, 

(4)  Under  Section  372  of  the  Code  of 

Criminal  Procedure,  the  accused 
should  be  asked,  at  the  end  of  the 
case  for  the  prosecution,  to  produce 
his  evidence  ;  and  it  is  at  that  point 
the  duty  of  the  Court  of  Session  to 
ascertain  who  the  witnesses  are 
whom  the  prisoner  desires  to  ex- 
amine in  his  defence  ...     22 

(5)  A  Magistrate  is  not  bound  to  adhere 

to  any  particular  Section  of  the  law 
which  may  be  mentioned  by  a  com- 
plainant in  his  complaint,  but  may 
apply  any  Section  which  he  thinks 
applicable  to  the  case,  so  long  as 
the  parties  are  not  misled  and  the 
proper  —  is  observed.  He 
may  re-call  an  order  which  he  finds 
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Procbd  ure — (con  tinned) . 

.to  be  wrong  and  substitute  any 
other  which  he  may  think  right 
under  the  law 

(6)  Where  a  Magistrate  dismissed  a  com- 

plaint under  Section  308  of  theCode, 
It  was  held  that  it  was  competent 
for  him  to  pass  an  order  under  Sec- 
tion 62  of  that  Code  of  Criminal 
Procedure  in  the  same  case,  provid- 
ed he  called  on  the  defendant  to 
show  cause  why  Section  62  should 
not  be  applied 

(7)  Where  a  Civil  Court  sends  an  offence 

under  Section  193  of  the  Penal  Code 
toa  Magistrate  for  investigation  and 
commitment,  if  necessary,  the  Ma- 
gistrate cannot  return  the  case  to 
the  Civil  Court,  nor  can  the  Civil 
Court,  after  it  has  sent  a  case  to  the 
Magistrate,  commit  it  to  the  Ses- 
sions. The  Magistrate  should  him- 
self proceed  with  the  case  and  take 
evidence  therein 

(8)  Section  273,  Code  of  Criminal  Proce- 

dure»  only  empowers  a  superior  Ma- 
gistrate to  refer  cases  to  a  Subor- 
dinate  Magistrate  when  the  com- 
plaint is  made  to  himself  or  before 
a  police  officer,  but  not  cases 
where  he  himself  takes  cognizance 
of  an  offence 

(9)  Where  a  Civil  Couft  makes  over  a  case 

to  a  Magistrate  for  investigation, 
the  Magistrate  ought  to  examine 
the  complainant  and  reduce  the  ex- 
amination into  writing,  which 
should  be  signed  by  the  Magistrate 
and  the  complainant 

(10)  Where  a  case  has  once  been  made 

over  by  a  Magistrate  to  a  Deputy 
Magistrate  fortrial,  the  Magistrate 
has  no  jurisdiction  to  do  anything 
more  in  the  matter  so  long  as  the 
transfer  to  the  Deputy  Magistrate 
is  in  existence.  The  Magistrate  may 
withdraw  the  case  under  Section  36 
of  the  Code  of  Criminal  Procedure 
from  the  files  of  the  Deputy  Magis- 
trate 

(11)  Where  it  was  not  shown  that  there 

were  any  witnesses  forthcoming  for 
examination  other  than  those  whom 
the  Sessions  Judge  did  examine, 
the  High  Court  refused,  with  refer- 
ence to  Section  363,  Code  of  Crimi- 
nal Procedure,  to  interfere  with  the 
Sessions  Judge's  proceedings     ... 

(12)  The  power  granted  to  the  Civil  Courts 

of  calling  for,  and  inspectin^r  the 
records  of,  a  previous  trial  is  one 
that  ought  to  be  exercised  with  the 
greatest  caution,  and  does  not  ex- 
tend to  criminal  proceedings 

(13)  A  Magistrate  holding  a  preliminary 

investigation  under  Chapter  12  of 


40 


ib. 
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49 


ih. 


S3 


73 


ib. 


Procedure — (continuedj* 

the  Code  of  Criminal  Procedure, 
and  a  Magistrate  holding  a  trial  of 
an  offence  within  his  jurisdiction 
under  the  14th  Chapter  of  the 
Code,  have  power  under  Sections 
202  and  250  to  put  questions  to 
the  accused  and  to  examine  him  as 
he  may  consider  necessary,  and 
the  Court  of  Session  has  similar 
power  in  regard  to  persons  on 
trial  before  that  Court,  but  the  Pro- 
cedure Code  makes  no  such  pro- 
visions in  respect  of  parties  under 
trial  under  the  15th  Chapter      ...     77 

(14)  Where  in  a  trial  before  him  a  Magis- 

trate refused  to  examine  or  put 
upon  his  oath  a  witness  tendered  by 
the  accused,  it  was  held  that  the 
refusal  was  altogether  irr^^lar and 
illegal  under  Section  26S  of  the 
Code  and  had  prejudiced  the  pri- 
soner, whose  conviction  was  there- 
fore quashed  ...     78 

( 15)  The  right  of  an  accused  party  to  cross- 

examine  witnesses  is  limited  to  a 
right  to  cross-examine  the  witnesses 
for  the  prosecutor  or  for  the  Crown 
called  against  him.  If  he  wishes 
to  avail  himself  of  evidence  which 
has  been  given,  or  which  can  be 
given,  by  a  witness  called  for  an- 
other of  the  parties  accused,  he 
must  call  him  as  his  own  witness  ...     75 

See  Absence  of  Prosecutor  (l)  (2) 

See  Alternative  Findings  (3) 

See  Commitment  (i)  (2) 

See  Conditional  Pardon, 

See  Evidence  (3) 

See  Full  Bench  Rulings  (2) 

See  Imprisonment, 

See  Recognisance  (2) 

See  Sentence  (l) 

See  Unlawful  Assembly  (3) 

See  Warrant. 

Public  Servant. 

(1 )  Before  a  conviction  can  be  had  under 

Section  18S,  Penal  Code,  it  must  be 
proved  that  the  accused  knew  that 
an  order  had  been  promulgated  by 
a directing  such  accused  per- 
son to  abstain  from  doing  a  certain 
act  ...     49 

(2)  In  a  conviction  under  Section  228  of 

the  Penal  Code,  it  ought  to  be 
stated  that  the  Judge  was  sitting 
in  a  stage  of  a  judicial  proceeding, 
the  nature  of  which  should  also  be 
sUted  ...    64 

See  Procedure  (2) 

Punishment. 


See  Affray  (2) 

See  Culpable  Homicide  (2) 


in 
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R. 
Recognizance. 

(i)  After  calling  upon  a  person  under 
Section  282  of  the  Code  of  Criminal 
Procedure  to  show  cause  why  he 

should  not  enter  into  a to  keep 

the  peace,  a  Magistrate  should  not 
order  the  defendant  to  enter  into 

such without  taking  evidence 

or  making  an  enquiry  whether  the 
defendant  had  committed  any  act 
which  might  probably  occasion  a 
breach  of  the  peace  ...     16 

(2)  There  must  be  a  regular  judicial  trial 
and  le^al  enquiry  before  an  order 
to  forfeit  recognizances  can  be  pass- 
ed, and  the  evidence  taken  should 
hg  recorded  jn  the  presence  of  the 
accused,  or  in  the  presence  of  an 
agent  of  the  accused  duly  authoriz- 
ed to  appear  in  such  enquiry      ...     54 

Records. 

See  Procedu re  {12) 

Right  of  Privxte  Defence  of  Property, 
See  Culpable  Homicide  (l) 
See  Unlawfvl  Assembly  (i) 

Riot. 

See  Affray, 

See  Unlawful  Assembly  (2)  (3) 

Robbing  the  Dead. 

See  Criminal  Misappropriation, 

s. 

Security-Bond. 

See  Full  Bench  Rulings  (2) 

Sentence. 

(1)  Where  substantially  only  one  offence 

has  been  committed,  the  several 
acts  which  taken  together  constitute 
that  ofFence  cannot  legally  be 
treated  as  separate  offences,  and 
the  prisoner  cannot  legally  be  sen- 
tenced in  respect  of  these  as  well 
as  in  respect  of  the  principal 
offences  ...       2 

(2)  Where  a  zemindar  was  convicted  of 

wrongfully  keeping  inconfi  nemen t  a 
kidnapped  person,  and  was  sentenc- 
ed to  transportation  by  the  Sessions 
Judge,  who  added  a of  forfei- 
ture of  the  rents  and  profits  of  the 
prisoner's  estates  under  Section  62 
of  the  Penal  Code,  the  High  Court 

set  aside  the under  Section  62 

as  too  severe.  That should  be 

inflicted  for  offences  of  the  most 
atrocious  kind,  or  for  offences  com- 
mitted under  the  most  aggravated 
circumstances  ...     17 

See  Imprisonment, 

Sessions  Court. 


Summons. 

See  Warrant. 

Trespass. 


T. 


See  Commitment  (i)  (2) 
See  False  Evidence  (3) 
See  Procedure  (i)  (4)  (i  l) 


The  order  contemplated  by  Section 
62  of  the  Code  of  Criminal  Proce- 
dure is  a  particular  and  specific 
order  addressed  to  a  particular 
person  or  particular  persons  to  do 
or  abstain  from  a  particular  act  or 
particular  acts.  That  Section  does 
not  empower  a  Magistrate  to  pass 
a  general  order  to  persons  not  to 
allow  their  cattle  or  horses  to  run 
at  large  on  the  public  roads ;  nor 
can  such  an  order  be  passed  under 
Act  III.  of  1857,  which  applies  only 
to  injury  done  by  cattle  to  crops, 
&c.,  and  to  the  sides  of  public  roads 
and  embankments 

U. 

Unlawful  Assembly. 

(1)  Where  land  in  the  possession  of  A  was 

encroached  on  by  the  servants  of 
H,  who  committed  mischief  on  the 
land,  and  the  servants  of  A  assem- 
bled and  resisted  the  encroach- 
ments, the  High  Court  declined  to 
interfere  with  the  Magistrate's  order 

convicting  the  servants  of  A  of , 

as  there  was  no  error  in  law  in  the 
order  of  the  Magistrate,  who  found 
as  a  fact  that  the  right -of  defence 
of  private  property  had  ceased 
under  Clause  4,  Section  105  of  the 
Penal  Code 

(2)  Held  that  the  owner  or  occupier  of 

land  on  which  an is  held  cannot 

be  convicted  under  Section  154  of 
thePenalCode,unless  there  is  a  find- 
ing that  the  riot  was  premeditated 

(3)  Where  two  opposite  factions  commit 

a  riot,  it  is  irregular  to  treat  both 
parties  as  constituting  one  — , 
and  to  tn'  them  together,  inasmuch 
as  they  do  not  have  "  one  common 
object "  within  the  meaning  of 
Section  141  of  the  Penal  Code    ... 


See  Abetment  (i) 
See  Affray, 

W. 

Warrant. 

A  summons  and  a- 


—  should  not  be 
issued  simultaneously ;  nor  can  a 
■  be  issued  under  Section  188 
of  the  Code  of  Criminal  Procedure, 
unless  a  Magistrate  belie  vest  hatthe 
witness  will  not  attend  in  obedience 
to  a  summons 
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43 


75 


ib. 
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"W^HIPPING. 


A  sentence  of  —  under  Section  4, 
Act  VI.  of  1864,  can  only  be  inflict- 
ed in  addition  to  other  punishment 
on  a  second  conviction  of  the  of- 
fences specified  therein,  when  the 
first  offence  was  committed  some 
time  previous  to  the  second  con- 
viction, though  after  the  passing  of 
the  Indian  Penal  Code 


68 


Witnesses. 

■ 

Section  199  of  the  Code  of  Criminal 
Procedure  relates  to  the  examin- 
ation of ,  and  does  not  apply 

to  the  examination  of  prisoners  ... 

See  Magistrate's  Attestation, 

See  Procedure  (11) 

Witnesses  for  Defence. 
See  Procedure  (4)  (15) 

Wrongful  Confinement. 

See  Absence  of  Prosecutor  (i) 

Wrongful  Restraint. 

See  House^Trespass, 
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A. 


Alah  Buksh 
^  Ameer  Khan 
Ameeruddeen 
Anonymous 


B. 


Bedoo  Noshyo 

Bedoor  Ghose 

Be^n  Mahtoon 

Beharee  Lall  Brojobassee  vs.  Dankk  Mo- 

zoorodar 
Belilias^  \frs. 
Bhugoban  Chunder    Poddar    vs,  Mohun 

Chunder  Chuckerbutty 
Kiuttur  Rujwun 
Bishonath  Pal 


C. 


Chirag  AH 

Chunder  Kant  Lahoree 

Chunder  Seekur  Roy 


D. 


Denoo  Bundhoo  Biswas 

Deo  Nundun  Singh 

Domun  Kahar 

Dunne  vs.  Hem  Chunder  Chowdhry 


E. 


Eshan  Meah 


G. 


Goburdhun  Bera 

Gpralao 

GoTuckC 


Chunder  Gooho 


J- 


an  Mahomed 
oykishen  Lall 
umdam  Sing 


K. 


KahKhan 

Kalidass  Bhuttacharjee  vs.  Mohendronath 

Chatterjee 
Kablutnt  Roy  Chowdhry 


24 
35 
36 

34 


II 

27 

37 

60 
53 

49 
ib. 

3 


5 
2 

18 


Kaminee  Dossee 

Kishen  Soondur  Bhuttacharjee 

Kola 


I 

16 
82 
60 


52 


65 
80 

38 


41 
46 

73 


23 

40 
54 


Luckhee  Sing 


L. 


M. 


Mahomed  Akhir 

Mohima  Chunder  Chuckerbutty 

Mokee 

Mokun 

Moti  Khowa 

N. 

Nobin  Chunder  Sircar 

Nomal 

Northern  Assam  Tea  Company,  In  re 

Nund  Mohun  Sircar 


P. 


Phoollee  Misser 
Poholee  Mullick 
Poonai  Futtemah 
Prokash  Chunder  Dass 


R. 


S. 


Soobhoi 

Sukhimonee  Raur 
Surroop  Chunder  Paul 


U. 


Udoy  Putnaick 


Wazur  Singh 


W. 


Y. 


Yasin  Sheikh 


25 

47 
65 


23 


17 

77 

15 
22 

3« 


39 
69 

29 

33 


72 
28 

7 
64 


Radhoo  Tana  ...  44 

Rajbullub  Addhya  vs.  Gobindo  Chunder 

Moitro  ...  66 

Rajkisto  Doss  ...  43 

Ram  tonoo  Singh  ...  49 

Rasookoollah  ...  51 


26 

55 

75 
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CRIMINAL  LETTERS. 


tarn 


No.  671. — All  questions  put  to  accused 
after  his  narrative,  and  all  material 
questions  and  answers  of  accused 
auring  his  narrative,  should  be  re- 
corded. The  answers  to  be  record- 
ed in  the  vernacular  language  of  the 
accused 

No.  736- — Abetment — Common  object  ol 
an  assembly — Punishment — Mur- 
der— Strangulation — Sections  107, 
109,  and  III  of  the  Penal  Code  ... 

No.  808. — Corroborative  evidence  should 
be  adduced  before  one  set  of  wit- 
nesses can  be  convicted  of  giving 


false  evidence  on  the  testimony  of 
another  set  of  witnesses 

No.  814. — A  Deputy  Magistrate  is  bound 
to  record  evidence  m  his  own  verna- 
cular language  unless  the  Govern- 
ment permit  him  to  record  it  in 
English 

No.  1040, — No  sentence  of  qualified  ri- 
gorous imprisonment  can  be  passed 
and  the  Sessions  Tudgecannot  order 
the  Officer  in  charge  of  a  jail  to 
employ  a  prisoner  in  lijg^ht  or  non- 
irksome  labor 


ib. 


RULES   OF   PRACTICE. 


JURY    RULES. 


Sotification  by  the  High  Courts  dated  the  gth  November  i86g         ,..         ...   i  and  2 
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CIVIL  CIRCULAR  ORDERS. 


Memo.  No.  6.  —  Circulates  Memo,  from 
Accountant-General,  Bengal,  re- 
garding Bills  for  the  travelling 
allowances  of  officers  of  Small 
Cause  Courts  ...       i 

No.  8. — Draws  attention  to  a  previous 
Circular,  and  states  that  an  appli- 
cation from  a  Judicial  Officer  for 
transfer  must  be  sent  through  the 
Judge  of  his  District  ...    ib. 

No.  7. — Prescribes  the  rules  to  be  observed 
in  the  offices  of  Zillah  Judges  with 
regard  to  the  furnishing  applicints 
with  information  from  the  records 
or  with  unauthenticated  copies  of 

fipers  •  •  •       3 

nquires  whether  Judges  are  res- 
tricted to  any  particular  monthly 
sufti  for  the  purchase  of  stationery, 
&c.,  and  ifsuch  sum  is  sufficient  ...      7 

No.  xo. — Directs  Judges  to  furnish  in- 
formation as  to  Moonsiffees  to  the 
Registrar-General  of  Assurances 
for  nis  Registration  Manual        ...    ib. 

No.  II. — Forwards  resolution  prescribing 
niles  for  the  payment  of  tuUubana 


on  account  of  service  of  notice  to 
respondents  in  appeals  to  the  High 
Court  ...      7 

No,  12. — Draws  attention  to  previous  Cir- 
cular, and  issues  further  instruc- 
tions regarding  the  reception  of 
documents  and  exhibits  during  the 
trial  of  a  cause.  ...     11 

No.  7. — Circulates  letter  from  the  Judicial 
Commissioner  of  Oude  requesting 
that  civil  processes  for  service  on 
persons  in  Lupknow  be  ^dressed 
to  the  Civil  Judge  ...    ib. 

No.  14. — Directs  the  preparation  of  an 
Alphabetical  list  of  the  villages  in 
each  district,  showing  the  Than nah 
and  MoonsifTee  jurisdiction  in 
which  each  village  is  situated     ...     13 

No.  15. — Notifies  the  list  of  holidays  for 
the  year  1870  for  the  Subordinate 
Civil  Courts  other  than  those  in  the 
Behar  Districts  ...     14 

No.  16. — Notifies  the  list  of  holidays  for 
1870  for  the  Civil  Courts  in  the 
Behar  Districts.  ...     15 


8 


CRIMINAL  CIRCULAR  ORDERS. 


No.  5. — I 


Cancels  three  Circular  Orders  re- 
quiring a  return  of  criminals  sen- 
tenced to  long  terms  of  imprison- 
ment and  transportation 


No.  6. — Enjoins  the  course  to  be  pursued 
in  forwarding  the  appeals  of  pri- 
soners and  in  transmitting  the  or- 
ders of  the  Appellate  Court  thereon 
{cancelled  copy) 

No.  6.— —Enjoins  the  course  to  be  pursued 
in  forwarding  the  appeals  of  pri- 
soners and  in  transmitting  the  or- 
ders of  Appellate  Courts  thereon 
{substituted  copy) 


lb. 


No.  7. — 


Directs    Sessions  Judges    not  to 
send  to  the  High  Court  the  records 


of  cases  in  which  no  appeal  lies, 
unless  called  for  by  the  High  Court      5 

No.  8. — Directs  Jailors  not  to  send  to  the 
High  Court  petitions  of  appeals 
from  prisoners  in  cases  in  which  no 
appeals  lie  to  the  High  Court    ...    ib» 

No.  9. — Directs  Magistrates  to  deal  care- 
fully with  cases  under  Section  325 
or  323,  Penal  Code,  when  death 
has  resulted  from  injuries  ftflicted      7 

No.  10. — Forwards  Circular  from  Inspect- 
or-General of  Police,  and  directs 
Judgesto  allow  Government  Plead- 
ers to  have  access  to  their  decisions 
in  criminal  cases  in  which  Medical 
evidence  is  taken 


••• 


ib. 


VoL  ZII. 
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INDEX 


(PRIVY  COUNCIL  RULINGS). 


A. 

Act  Vin.  OK  1859. 

Section  32.    See  Limitation  (i) 

Section  39.   See  Documentary  Evidence, 

Act  X.  OF  1866. 

See  Compromise  (1)  (2) 

Adoption. 

(1)  When  a  widow  adopts  a  son  under 

the  authority  of  her  husband,  such 
authority  must  be  strictly  pursued. 
The  son  adopted  Is  adopted  to  the 
husband,  and  not  to  trie  widow; 

and  an by  the  widow  alone 

would  not,  for  any  purpose  required 
by  the  Hindoo  Law,  give  to  the 
adoptedchild,even  after  the  widow's 
death,  any  right  to  the  property 
inherited  by  her  from  her  husband       i 

(2)  On  the  issue  as  lo  the  failure  of  an 

as  to  which  there  was  a  con- 
flict of  evidence,  the  Privy  Council, 
in  the  absence  of  strong  document- 
ary evidence  confirmatory  of  the 

,  and  on  a  consideration  of 

the  probabilities  of  the  case,  re- 
versed the  judgment  of  the  High 

Court,  which  upheld  the ,  and 

confirmed  that  of  the  Judge  of  the 
original  Court  who  saw  and  heard 
the  witnesses,  and  who  considered 
the  witnesses  in  support  of  the 
to  be  unworthy  of  credit 


(3}  In  a  case  of  alleged by  gift  — 

in  which  the  deed  of  gift  slated 
that  the  son  was  taken  by  the 
person  adopting  as  palluck  puttro, 
ior  the  purpose  of  securing  future 
oblations oi  water  and  funeral  cake ; 
that  he  would  be  brought  up  like 
a  son;  that  the  ceremonies  of 
sungskar  had  been  performed, 
and  he  had  been  constituted  repre- 
sentative of  the  person  adopting ; 
—  it  was  HELD,  that  the  terms  did 

not  import  the of  a  son  by 

gift,  and  that  it  was  only  by  reason 
of  the  gift  that  the  filial  relation  to 
the  natural  father  was  extinguish- 
ed, or  the  right  of  the  son  in  the 
estate  of  the  giver  ceased 

Amcickt  Tbnure. 

See  Onus  Probandi  (2) 


Appealable  Amount. 

An  objection  to  an  appeal,  on  the 
ground  that  Ihe  amount  in  dispute 

is  below  the ,  comes  too  late 

when  made  to  the  Privy  Council 
at  the  hearing  of  the  appeal.  The 
costs  of  the  suit  should  not  be 
taken  into  consideration  in  estimat- 
ing the  amount  in  dispute 

Attestation  by  husband's  kinskmsn. 
See  Hindoo  Widow  (2)  (3) 


c. 


Champerty. 

See  Sale  (i)  (2) 

Compromise. 
(I)  The  — 


29 


ib. 


intended  to  be  sanctioned 
by  Section  174  of  the  Indian  Com- 
panies' Adl  X.  of  1866  might  bNC 
entered  into  before  the  list  of  con- 
tributories  has  been  settled  or  the 
liabilities  or  competence  of  share- 
holders has  been  ascertained.  Such 

a is  a with  contributories 

or  alleged  contributories,  and  falls 
within  the  Section  in  question  ... 
(2)  The  power  of  sanctioning  a ^allow- 
ed to  the  Courts  by  the  said  Section 
1 74  ought  to  be  exercised  with  very 
great  caution  ;  it  is  one  with  Which 
the  Privy  Council  will  not  interfere 
unless  shown  to  be  based  upoii  an 
erroneous  principle  ... 

Concurrence. 

See  Hindoo  Widow  (2)  (3) 

Consideration-money. 
See  Contract, 
See  Onus  Probandi  (2) 

Contract. 

In    cases    of in     India  it   has 

never  been  held  that  a made 

under  seal  of  itself  imported  that 
there  was  a  sufficient  consideration 
for  the  agreement 

Costs. 

See  Appealable  Amount. 

Custom. 

(i)  In  a  suit  for  succession  to  a  raj,  the 
right  towhich  was  founded  on  family 

governing  the  succession,  the 

plaintiff  stated  that  he  was  the 
oldest  living  member  of  the  class 
out  of  which  the  successor  could 
alone  be  appointed,  and  that  the 


29 


27 


ib. 
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CvsTOM'^(continuedJ, 

predecessor  of  the  last  Rajah  had 
promised  to  appoint  him,  the  plaint- 
iff.  The  defendant  contended  that 
the  choice  of  the  ^ajah  within  a 
certain  class,  within  which  he  was 
included,  was  absolutely  free  and 
could  not  be  controlled  by  the 
wishes  of  a  former  Rajah.  Held, 
that  where  there  was  evidence  of 
a  power  of  selection,  the  actual 
observance  of  seniority,  even  in  a 
considerable  series  of  successions, 

could  not  of  itself  defeat  a  

which  established  the  right  of  free 
choice,  and  that  even  if  the  instances 
had  been  uniform  and  without  ex- 

'■-"  ception,  that  alone  would  not  be 

swnicient  to  support  the  plaintiff's 
case  ...     21 

(2)  Where  the required  the  union 

of  two  things  to  constitute  the 
legal  heir,  vis.,  seniority  in  age  and 
nearness  of  kin,  a  claimant  who  has 
but  one  of  these  qualifications 
(seniority)  cannot   be  entitled   to 

succeed  by  the  family ...    ib, 

(3)  H  ELD, that  the  g^eneral  rule  of  Hindoo 

Law  which  gives  a  preference  as 

heir  to  the  whole  blood  over  the 

~       half  blood  extends  also  to  a  raj,  in 

the  absence  of  evidence  showmg 

that  the  family by  which  the 

succession  to  the  rajdom  is  govern- 
ed supersedes  the  general  law. 
Where  a  —  is  proved  to  exist,  it 
supersedes  the  general  law,  but  the 
general  law  still  regulates  all  be- 
yond the ...    ib. 

D. 
Damages; 

Where  it  was  found  as  a  fact  that  a 
number  of  persons,  in  pursuance  of 
a  common  object,  plundered  the 
property  of  ^,  it  was  held  that  all 
that  was  necessary  in  a  civil  suit  by 
A  lor was  to  identify  the  per- 
sons who  were  present  co-operat- 
ing in  that  common  design,  and 
that  each  and  every  person  co-oper- 
ating in  any  extent  in  the  plunder 
was  responsible  to  recoup  A  for 
the  loss  he  sustained  ...     38 

Decrbe. 

Where  a  plaintiff  was  declared  by  a 
judgment  to  be  entitled  to  a  share 
of  the  property  sued  for,  and  the 

—  on  that  judgment  awarded  the 
whole  of  the  property  to  the  plaint- 
iff, but  there  was  nothing  to  enable 
the  Appellate  Court  to  limit  the 

—  to  the  share  to  which  his 
right  was  established,  the  -«—  was 
entirely  set  aside,  and  the  case  was 
remanded  to  ascertain  that  share ...       1 


Defendants. 

See  Evidence. 

• 

Documentary  Evidence. 

The  admission  of at  a  period 

subsequent  to  the  filing"  of  the 
plaint  is  not  a  ground  of  appeal 
against  the  ultimate  determination 
of  the  Court  which  admitted  such 
.  evidence,  when  it  is  received  under 
Section  89,  Act  VHI.  of  1859,  with 
the  sanction  of  the  Court 

E. 

Evidence. 

When  two  witnesses  identified  some 
of  the  defendants  as  having"  been 
present  at  the  plunder,  and  these 
defendants  did  not  think  fit  to  avail 
themselves  of  the  opportunity  they 
had  of  exculpating  themselves  by 

their    own from    the    charge 

against  them,  it  was  held  that  their 

reluctance  to  give  justified 

the  Court  in  relying  on  the  unop- 
posed testimony  of  the  two   wit- 


nesses 


H. 


Hindoo  Law. 

See  Adoption  (i)  (3) 

Hindoo  Widow. 

(1)  A sold  a  portion  of  her  husband's 

property  under  a  deed  of  sale, 
upon  the  face  of  which  there  was 
a  statement  that  the  property  was 
sold  in  order  to  liquidate  the 
husband's  debts.  Held,  that  that 
statement  was  not  sufficient  of 
itself  to  prove  that  the  property 
was  sold  for  the  purpose  stated, 
but  that  it  was  on  the  party  seeking 
to  uphold  the  sale  to  prove  by  evi- 
dence that  the  property  was  sold 
for  that  purpose 

(2)  Held,  further,  that  a  transaction  of 

this  sort  may  become  valid  by  the 
consent  of  all  the  husband's  kind- 
red who  are  likely  to  be  interested 
in  disputing  it,  or  by  such  a  con- 
currence of  the  members  of  the 
family  as  suffices  to  raise  a  pre- 
sumption that  the  transaction  was 
a  fair  one  and  justified  by  Hindoo 

1.^0  TV  •  ■  « 

(3)  The  mere  attestation  of  a  deed  of  sale 

by  a  relative  docs  not  necessarily 
import  his  concurrence 

I. 

Indian  Companies'  Act. 

See  Compromise  (i)  (2) 

Inheritance. 

See  Custom. 
See  Sudra  Caste, 
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47 


ib. 
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I1.L.BGITIMATB  CHIJ.DRBN. 

See  Sudra  Casie  (2) 

L. 

LiBBRTT  TO  BRING  FrESH  SuIT. 

See  Res  Judicata, 
Limitation. 

CO  By  Section  32,  Act  VIII.  of  1859,  a 
platntiif  is  bound  to  satisfy  the 
Court  that  his  right  of  action  is  not 
barred  by  lapse  of  time 

C2)  In  deducting  any  period  under  Re- 
grukition  VII.  of  1822,  it  must  be 
shown  that  plaintiff  was  '*  from 
good  and  sufficient  cause  preclud- 
ed from  obtaining  redress  " 

(3)  Where  the  plaintiff  sued  upon  a  kurar- 

namah,  and  in  answer  to  the  defend- 
ant's  plea    of relied   upon 

the  exception  in  Section  14,  Regu- 
lation III.  of  1793:  Held  that,  in 
order  to  bring  the  case  within  that 
exception,  it  was  sufficient  for  the 
plaintiff  to  show,  by  "  clear  and 
positive  proof,"  that  within  the 
prescribed  period  he  asserted  his 
claim  to  what  was  secured  to  him 
by  the  kurarnamah,  and  that  the 
defendant  admitted  this  claim  to  be 
as  of  right.  It  is  not  necessary 
that  a  precise  sum  should  have 
been  mentioned  by  either  party, 
or  that  the  plaintiff  should  have 
specifically  made  a  demand  of  the 
amount  of  debt,  or  that  the  defend- 
ant should  have  made  a  promise 
to  pay  that  amount 

(4)  By  "clear  and  positive  proof"  is 

meant  such  proof  as,  upon  the  case 
made,  leaves  no  reasonable  doubt 
as  to  the  matter  required  to  be 
proved,  the  truth  of  which  is  es- 
tablished to  a  moral  certainty.  It 
is  by  the  combined  e^ect  of  the 
whole  evidence  that  it  is  to  be 
judged  whether  the  proof  is  "  clear 
andpositive  " 

M. 
Maiktbnance. 

See  Sudra  Caste  (2) 
Marriage. 

See  Sudra  Caste  (i) 
Morurrureb  Tenurb. 

See  Onus  Probandi  (3) 

Mortgage. 

See  Onus  Probandi  (2) 
See  SaleU)  (2) 

N. 
NoN-SaiT. 

See  Res  Judicata. 


ib. 
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ib. 


ib. 


O. 
Onus  Probandi. 

(i)  Where  a  survey-proceeding,  conduct- 
ed in  the  presence  of  both  parties, 
declares  lands  to  be  included  in 
the  zemindary  of  a  person,  a  plaint- 
iff who  sues  such  person  to  re- 
cover possession  of  the  lands  as  in- 
cluded in  his  own  zemindary,  must 
prove  by  counter-evidence  at  what 
precise  time,  if  ever,  he  or  any  one 
from  whom  he  claims  was  in  pos- 
session of  the  lands 

(2)  Where  a  plaintiff  sues  to  set  aside  a 

deed  of  mortgage  executed  by  him, 
under  which  possession  passed  to 
the  mortgagees,  on  the  allegation 
that  the  consideration  had  not 
been  received  by  him,  the  law  of 
India  (the  English  law  being  the 
same)  casts  upon  him  the  burden 
of  establishing  a  good  hrimd-facie 
title  to  the  relief  whicn  he  seeks, 
and  he  must  make  out  a  clear  and 
consistent  case  for  setting  aside  his 
own  deed 

(3)  Where  a  plaintiff,  a  zemindar,  sues 

to  set  aside  a  mokurruree  deed  set 
up  by  the  defendant  and  to  recover  " 
possession  of  the  lands  covered  by 
the  deed,  it  lies  upon  the  defendant 
to  defeat  that  right  by  proving  the 
grant  of  an  intermediate  tenure, 
and  the  case  must  be  decided,  not 
upon  the  defects  of  the  plaintiff's 
claim,  but  upon  the  right  of  the 
defendant  to  hold  under  a  perpetual 
and  hereditary  ten  ure  ata  fixed  rent    ib. 

(4)  Where  an  ancient  and  permanent 

tenure  is  held  by  several  persons  in 
separate  shares,  and  some  of  the 
sharers  make  default  in  the  pay- 
ment of  their  quota  of  the  Govern- 
ment assessment,  the  portion  of 
the  tenure  held  by  the  sharers  who 
paid  their  share  of  the  assessment 
cannot  be  resumed  or  forfeited  by 

.  the  Government.  In  such  a  case, 
the  onus  lies  on  the  Government 
to  make  out  by  clear  evidence  un- 
der what  special  contract  or  agree- 
ment or  Regulation  it  forfeits  the 
entire  tenure 

See  Hindoo  Widow  (1) 

P. 
Partition. 

The  principle  in  Apbovier  vs.  Rama 
Subha  Aiyan, — tnat,  although  an 
agreement  for  a  partition  has  not 
been  carried  out  by  actual  partition 
by  metes  and  boundaries  of  the 
property,  it  was  nevertheless  bind- 
ing upon  the  contracting  parties 
and  operated  as  a  division  of  the 
family — confirmed  and  supported 
by  further  authorities  ...    40 
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Pendency  of  Appeal. 
See  Suit. 

Plunder  of  Property. 
See  Damages, 

Putneedar. 

Regulation  VIII.  of  1819  regarding 
tne  relative  rights  of  zemindars  and 
putnee  talookdars  considered. 
Where  a  share  in  a  putnee  talook 

is  transferred  by  a  registered 

without  the  express  consent  of  the 
zemindar  and  in  disregard  of  the 
Regulation  cited,  the  transfer  is  not 
binding  on  the  zemindar  ...     43 

R. 
Rajdom. 

See  Qustom,.      , 

Regulation  III.  of  1793. 
See  Limitation  (3)  (4) 

Regulation  IV.  of  1831  (Madras  Code) 
Must  bestrictly  construed,  and  applies 
only  to  suits  brought  to  try  the 
validity  of  grants  emanating  from, 
or  confirmed  or  affected  by,  the 
direct  act  and  order  of  the  Govern- 
or in  Council.  A  written  order 
under  that  law  is  not  necessary  in 
a  suit  brought  by  a  person  who 
claims  to  hpld  under  an  ancient 
and  permanent  tenure  in  existence 
before  the  Dewanny  ...     33 

Regulation  VII.  of  1822. 
See  Limitation  (2) 

Regulation  VIII.  of  1819. 
See  Putneedar  (i) 

Res  Judicata. 

Held  that  the  reservation  by  a 
Judge  of  an  Indian  Court  in  a  de- 
cree in  a  former  suii ,  giving  the 
plaintiff  liberty  to  bring  a  fresh  suit, 
does  not  prevent  the  Court,  when 
such    fresh   suit    is  brought,   from 

entering  into  the  question  oit . 

Such  liberty  may  be  given  in  a 
decree,  only  when  the  suit  has  failed 
on  some  point  of  form,  and  not 
when  issue  has  been  joined  and  the 
plaintiff  has  failed  on  the  evidence     43 

S. 
Sale. 

(1)  A  sued  jff  on  a  deed  of for  pos- 
session of  4  annas  of  certain  lands, 
which  A  alleged  B  had  sold  him 
in  consideration  of  an  advance  of 
a  sum  of  money  which  A  said  he 
paid  to  B  when  the  deed  was  exe- 
cuted. B  answered  that,  being  in 
want  of  funds  to  carry  on  a  suit  for 
the  recovery  of  the  very  lands,  4 
annas  of  which  A  now  sues  for,  he 
gave  A  the  deed  in  question  on 


Sale — fcontinuedj, 

condition  that  A  was  to  advance 
him  the  amount  mentioned  in  the 
deed,  but  that  A  only  advanced 
portions  of  the  sum  from  time  to 
time.  The  allegation  of  A  that 
he  paid  the  money  to  B  when  the 
deed  was  executed  was  found  to  be 
false. 

Held  that  the  execution  and  transfer 
of  the  deed  of  sale  from  BioAt  and 
the  partial  payment  of  the  purchase- 
money  by  A  to  B,  did  not  pass  to 
A  a  complete  title  to  the  lands,  and 
that  B  in  retaining  possession  could 
not  be  regarded  as  having  only  a 
lien  for  the  unpaid  portion  of  the 
purchase-money  or  liable  to  account 
to  ^  as  a  mortgagee  in  possession 
of  the  rents  and  profits 

(2)  Held  that,  even  if  part  of  the  pur- 
chase-money had  been  paid  by  A 
to  B  at  the  time  of  the  execution 
of  the  deed,  and  A  tendered  to  B 
the  remainder  of  the  purchase- 
money,  A  would  not  have  been 
entitled  to  a  decree  for  specific 
performance,  the  contract  sued  on 
being  eminently  a  speculative,  not 
to  say  a  gambling,  one 

Seniority. 

See  Custom  (i)  (2) 

Specific  Performance. 
See  Sale  (i)  (2) 

Succession. 

See  Adoption  (i) 
See  Custom, 

Succession. 

See  Custom, 

SuDRA  Caste. 

(I)  A  marriage  between  two  persons  of 


the 


is   not   invalid  because 


they  belong  to  two  different  classes 
or  divisions  of  that  caste,  or  be- 
cause the  wife  was  the  offspring  of 
an  illegitimate  father 

(2)  In  the illegitimate  children  may 

inherit  and  have  a  right  to  main- 
tenance 

Suit. 

The  pendency  of  an  appeal  to  the 
Privy  Council  does  not  put  the 
party  who,  subject  to  that  appeal, 
IS  the  owner  of  an  estate,  under  a 

legal   disability  to  bring  a in 

that  character  against  third  parties 
Sec  Sale  (i)  (2) 

Survey  Proceeding. 

See  Onus  Probandi  (\) 
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Z. 


Zemindar. 

See  Putneedar. 
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Wh  Medilti  |!lif|)orttr: 


APPELLATE    HIGH   COL^RT. 


The  I  St  June  1869. 

Presini : 

The  Hon'ble   H.  V.  Bayley  and    C.  Hob- 

house,  Judges. 

PMaessBon — Limitation— Section  11,  Act  XIV., 

Case  No.  179  of  1869. 

Special  Appeal  from  a  decision  passed  by 
/he  Subordinale  Judge  of  Chiltagong, 
dated  the  2nd  December  1868 ^  reversing 
a  decision  of  the  MoonsiJ^  of  Fxiitick- 
cherry,  dated  the  8th  February  1868, 

Mohabut  Ali  and  another  (Plaintiffs), 
Appellants, 

versus 

Ali  Mahomed  Koolal  (Defendant), 
Respondent, 

Air.  G.  A,  Twidale  for  Appellants. 

Baho**   Okhil  Chunder  Sein  for  Respondent. 

In  a  suit  to  establish  a  right  derived  from  plaintiff's 
Rather  a^  purchaser  of  certain  property  which  the  latter 
craved  toi>ovse»s5  j'cars  before  his  death,  it  was  held  that 
plaintfflN  cau%  of  action  arose  from  the  time  of  his 
father  ceasing  to  possess;  and  as  that  was  more  than 
»>  years  previously,  his  suit  was  barred  by  limitation 
— -"^T  Srction  ii.  Act  W\.  of  1859. 


Bayley^  J, — We  think  this  special  appeal 
should  be  dismissed  with  costs. 

Hie  plaintiff  sued  to  establish  his  right 
tlcrived  from  his  father  as  the  original  pur- 
chaser of  the  property. 

The  defendant  claimed  through  one  Shah- 
mat  Ali,  who,  he  alleged,  was  a  co-proprietor 
of  the  lands.  Defendant  also  pleaded  limit- 
ation. 

The  first  Court  gave  the  plaintiff  a  de- 
cree, holding  that  the  defendant's  kobalah 
mxs  false,  and  that  his  possession  was  not 
l»roved. 

Vol.  XII. 


The  I^wer  Appellatfe  Court  Ifes  clearly 
found  as  a  fact  on  the  evidence  that,  from 
five  years  before  the  plaintiff's  father's  death 
in  1 21 3,  that  is,  from  the  year  1209,  the 
possession  was  with  the  defendant  and  those 
through  whom  he  claimed,  and  that  this  was 
shown  by  several  acts  of  ownership  such  as 
the  receipts  of  rent  and  the  direct  evidence 
in  the  case ;  and  further  that  the  title,  under 
which  the  defendant  claimed,  that  is,  the 
kobalah,  was  a  good  and  a  valid  title. 

In  special  appeal,  it  is  urged  that  the  law 
of  limitation  has  not  been  properly  applied 
in  this  case,  and  that,  whereas  th'e  first 
Court  has  given  several  reasons  for  its  deci- 
sion, the  Ix)wer  Appellate  Court  has  not 
given  sufficient  reasons  to  meet  those  of  the 
first  Court. 

Now,  the  law  of  limitation  that  is  appli- 
cable to  this  case  is  Section  1 1,  Act  XIV.  of 
1859,  and  that  Section  says:  "If,  at  the 
*'  time  when  the  right  to  bring  an  action 
"  first  accrues,  the  person  to  whom  the  right 
"accrues  is  under  a  legal  disability,  the 
"  action  may  be  brought  by  such  person  or 
"  his  representative  within  the  same  time 
"after  the  disabiiitv  shall  have  ceased  as 
"  would  otherwise  have  been  allowed  from 
"  the  time  when  the  cause  of  action  accrued, 
"  unless  such  time  shall  exceed  the  period  of 
"three  years,  in  which  case  the  suit  shall 
"  be  commenced  within  three  years  from 
"  the  time  when  the  disability  ceased ;  but 
"if,  at  the  time  when  the  cause  of  action 
"accrues  to  any  person,  he  is  not  under  a 
"legal  disability,  no  time  shall  be  allowed 
*'  on  account  of  any  subsequent  disability  of 
"such  person  or  of  the  legal  disability  of 
"any  person  claiming  through  him." 

Here  it  is  quite  clear,  that  the  cause  of 
action  arose  to  the  plaintiff  from  the  cessation 
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of  possession  on  the  part  of  his  father  from 
whom  he  derived ;  and  as  it  has  been  clear- 
ly found  as  a  fact  that  from  more  than  20 
years  before  suit,  /.  ^,  five  years  before  the 
plaintif!*s  father's  death,  neither  the  plaint- 
iff nor  his  father  had  been  in  possession,  the 
cause  of  action  actually  accrued  to  the 
plaintiff  under  the  provisions  of  Section  11, 
so  as  to  bar  the  suit. 


The  appeal 
costs. 


is   therefore   dismissed  with 


The  ist  June  1869. 
Pftsent: 


The  Hon'ble  H.  V.  Bayley  and  C.  Hobhouse, 

Judges, 

Procedure— Appeals  under  Section  84,  Act  XX. 

of  18C6. 

In  the  Matter  of  Jugun  Patnee,  Petitioner, 
Bahoo  Rajendernath  Base  for  Petitioner. 

A  petition  under  Section  84,  Act  XX.  of  1S66,  need  not 
be  in  English,  unless  the  party  presenting;  it  understands 
that  language  sufficiently  for  the  purposes  of  veriFca- 
t'on. 

When  an  appeal  is  Hied  under  that  Section,  a  notice, 
in  accordance  with  Clause  4  thereof,  ought  to  Ije  issued 
on  the  registering;  officer  and  on  the  other  persons  in- 
terested. 

The  Deputy  Registrar  is  competent  to  fix  the  time  for 
hearing,  and  to  require  the  appellants  to  insert  the  names 
of  persons  Ihterested ;  as  also  to  serve  them  with  notices. 

The  document,  the  registration  of  which  is  refused, 
should  be  put  in  with  the  petition,  and  the  presentation 
should  be  in  the  office. 

Note  by  the  Deputy  Registrar, — This  is 
the  first  appeal  filed  in  this  Court  under 
Section  84,  Act  XX.  of  1866. 

1  beg  to  refer  it  for  the  Court's  orders  on 
the  following  points: — 

7j/.— Whether  the  grounds  of  this  peti- 
tion ought  not  to  have  been  staled  in  the 
English  language? 

2nd, — Whether,  in  accordance  with  the 
terms  of  Clause  4,  Section  84  of  the  Act 
above  adverted  to,  "a  copy  of  the  petition 
with  a  notice  at  the  foot  thereof "  of  the  day 
fixed  for  the  hearing  of  the  appeal  is  to  be 
issued,  as  in  other  appeals,  by  the  Deputy 
Registrar,  for  service  on  the  registering 
officer  and  such  other  persons  as  may  be 
concerned  in  the  case.  The  law  provides 
for  the  service  of  the  copy  of  the  petition, 
v^c,  *'on  the  registering  officer  and    such 


other   persons   (if  any)    as   the    Court  shall 
think  fit  r 

jrd,—li  it  should  be  held  that  the  Deputy 
Registrar  shall  deal  with  such  appeals  in  the 
preparatory  stage,  as  he  does  with  other 
appeals,  is  he — 

!      (i)— To  fix  the  time  for   the  hearing  as 
in  other  appeals :  and 

(2)— To  require  the  appellant  to  insert  at 
the  head  of  the  petition  of  appeal  the  names 
of  all  such  persons  as  may  be  concerned,  and 
who  should  be  served  with  the  notice. 

The  document  refused  registration  need 
not,  I  presume,  be  filed  with  the  petition  of 
i  appeal,  as,  according  to  Clause  3  of  the 
Section  and  law  above  adverted  to,  it  **  is 
admissible  in  evidence  on  the  presentation 
and  hearing  of  the  petition." 

And  it  is  also  a  question  for  consideratioD, 
whether,  under  the  terms  of  the  last-named 
Clause,  the  '^presentation  and  hearing^ 
being  mentioned  as  acts  simultaneopsly 
performed,  the  presentation  should  not  be 
before  the  Court  instead  of,  as  in  other 
appeals,  in  the  office. 

Bayley,  7.— With  reference  to  the  firsl 
point  referred  by  the  Deputy  Registrar,  we 
think  that  it  is'onlv  when  a  party  under- 
stands lEnglish  sufficiently  for  the  pun>oses 
of  verification,  that  the  petition  should  be 
in  English.  When  this  is  not  the  case,  a 
translation  accompanying  the  vernacular 
petition  will  be  proper  and  sufficient. 

With  regard  to  the  second  point  submitted, 
wc  think  that  a  notice  in  accordance  wiih 
the  provisions  of  Clause  4,  Section  84,  ^*^^}^ 
XX.  of  1 866,  ought  to  be  issued  on  both 
the  registering  officer  and  on  the  other 
persons  interested  in  the  matter. 

With  regard  to  the  third  point,  we  think 
that  the  Deputy  Registrar  is  competent  to 
fix  the  time  for  the  hearing  of  the  case,  and 
to  require  the  appellant  to  insert  at  the 
head  of  the  petition  of  appeal  the  names 
of  such  persons  as  are  interested  in  the 
matter,  as  also  to  serve  them  with  notice. 

We  also  think  that  the  document  should 
be  always  put  in  with  the  petition  of  appeal 
and  that  the  presentation  should  be  in  the 
office  in  the  same  way  as  in  the  case  or 
Miscellaneous  Appeals. 

Let  the  petition  be  received  subject  to  the 
above  remarks. 
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The  I  St  June  1869. 
Preseni: 

The  ilon'ble  F.  B.  Kemp  and  F.  A.  (jlover, 

Judges, 

Lease— Mokormree  istmoraree. 
Case  No.  3328  of  1868. 

Speciai  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated  the 
8th  September  1868^  reversing  a  decision 
of  th€  Sudder  Ameen  of  that  District^  dated 
the  jfst  January  1868. 

Likhoo  Koer  and  others  (Defendants), 

Appellants, 

versus 

lluree  Kishen  Roy  and  others  (Plaintiffs), 

Respondents. 

Air.  P.  T.  Allan  and  Baboo  Debendro 
Xarain  Bose  for  Appellants. 

Mr,  C,  Gregory  and  Baboo  Unnoda  Pershad 
Banerjee  for  Respondents. 

in  iKe  absence  of  any  evidence  to  show  that  a  grant 
was  for  tife  only,  the  words  "  mokurruree  istmoraree  " 
sufficient  to  make  it  hereditary. 


Glover^  J. — ^This  is  a  salt  to  set  aside 
a  mokaiTuree  pottah  granted  to  the  husband 
of  the  defendant  by  the  then  proprietrix  of 
the  estate,  Mussamut  Fateemoonissa,  on  the 
g^und  that  the  lease  conveyed  only  a  life- 
interest  to  the  grantee,  Tek  Narain.  I'he 
plaintiff  is  the  purchaser  of  Mussamut 
Fateerooonissa's  rights  in  the  estate. 

The  Sudder  Ameen,  Moulvie  Waheed- 
ooddeen,  held  that  the  pottah  gave  here- 
ditary right  to  hold  at  a  fixed  rate  of  rent, 
and  dismissed  the  plaintiff's  suit;  but  the 
Additional  Judge,  on  appeal,  considered 
ihat,  there  being  no  proof  of  intention,  the 
absence  of  any  direct  words  conveying  he- 
reditary right  was  fatal  to  the  defendant's 
claim.  He  relied  upon  a  decision  of  the 
Sadder  Dewanny  Adawlut  in  the  case  of 
Mussamtit  Ameeroonissa  Begum  versus 
Maharaj  Het  Narain  Singh,  Sudder  De- 
wanny Adawlut  Reports  for  1853,  page  648, 
and  gave  plaintiff  a  decree  for  possession. 

The  only  point  for  consideration  in  spe- 
cial appeal  is  the  construction  of  the  defend- 
ant's pottah.  It  is  contended  on  her  be- 
half that  the  Additional  Judge  has  mis- 
constmed  it,  and  that  there  was  evidence 
of  the  grantor's  intention  to  give  the  lease 
in  perpetuity  which  the  Lower  Appellate 
Court  misunderstood. 


The  last  portion  of  this  objection  may, 
I  think,  be  put  aside  from  our  consideration, 
as  it  is  quite  clear  from  the  receipt  which 
was  read  to  us  that  the  rent  received  by 
the  plaintiff  from  the  son  of  the  original 
grantee  was  for  a  period  when  her  father 
was  alive,  so  that  no  inference  can  be  drawn 
from  that  circumstance  favorable  to  the 
special  appellant. 

Then  as  to  the  meaning  of  the  pottah 
— The  words  used  are  **  mokurruree  istmo- 
raree," and  it  is  urged  that  these  words  are 
suf!iciently  large  to  include  an  hereditary 
grant  at  fixed  rates.  The  cases  of  Munrun- 
jun  Singh  versus  Rajah  Leelanufid  Singh, 
3  Weekly  Reporter  .84,  and  .5  Weekly 
Reporter  10 1,  are  quoted  in  support  of  the 
contention  with  reference  to  the  grounds 
of  the  Additional  Judge's  decision. 

1  do  not  understand  that  a  Divisional 
Bench  of  this  Court  is  bound  by  a  deci- 
sion of  the  late  Court  of  Sudder  Dewanny 
Adawlut,  or  that,  if  we  held  a  different 
opinion  to  that  expressed  in  former  judg- 
ments of  that  Court,  we  should  be  ob- 
liged to  refer  the  question  to  a  Full  Bench. 
In  the  present  case,  moreover,  the  question 
is  the  proper  construction  of  a  document, 
in  answering  which  we  are  not,  I  appre- 
hend, bound  by  any  decision  previously  re- 
corded, whether  by  the  Sudder  Court  or 
by  this  Court. 

It  must  not  be  forgotten,  moreover,  that 
the  case  of  Mussamut  Ameeroonissa  Begum, 
decided  by  the  Judges  of  the  Sudder  Adaw- 
lut, was  a  very  peculiar  one,  and  proceeded 
to  a  considerable  extent  at  least  on  evidence 
which  tended  to  qualify  the  wording  of  the 
pottah,  and  to  show  that  it  was  not  intended 
to  convey  hereditary  title.  The  learned 
Judges  of  the  Sudder  Court  say  in  their 
judgment,  page  655:  '^The  defendant's 
*'plea,  when  read  in  the  light  of  this 
''  document  (a  letter  from  the  grantee  com- 
''  plaining  that  the  terms  of  his  pottah  were 
''  not  sufficiently  explicit),  seems  to  have  no 
"good  foundation." 

It  appears,  therefore,  that  the  decision 
went,  not  so  much  on  the  fact  that  the  words 
"mokurruree  istmoraree"  were  not  per  se 
sufhcient  to  give  hereditary  title,  as  on  other 
attendant  circumstances  which  showed  what 
the  grantor's  intentions  were  at  the  time 
the  lease  was  given,  and  that  the  grantee 
was  all  along  cognizant  of  the  weakness  of 
his  title. 
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The  case  of  Rajah  Mode  Narain  Singh 
versus  Kant  Lall,  Sudder  Dewanny  Adawhil 
Reports  for  1859,  Part  II.,  page  1573,  pro- 
ceeds on  the  assumption  that  the  Sudder 
Court  had  in  previous  cases  ruled  that  ihe 
absence  of  words  signifying  •^from  genera- 
tion to  generation"  took  away  from  a  mo- 
kurruree  grant  absolutely  any  claim  to  hold 
in  perpetuity.  For  the  reasons  stated  above, 
I  do  not  consider  that  any  such  broad  rule 
was  laid  down ;  and  if  it  had  been,  I  should 
not  be  prepared  to  assent  to  the  ruling. 

Then,  as  to  the  meaning  of  the  words 
themselves,  it  cannot,  I  imagine,  be  for  a 
moment  contended  that  the  words  "  mokur- 
ruree  istn\praree"  da  not  in  their  lexicogra- 
phical sense  mean  "  something  that  is  fixed 
for  ever."  No  doubt,  there  is  a  custom 
which  adds  to  these  words  '^generation 
after  generation,"  but  this  is  by  no  means 
a  universal  custom,  and  the  extra  words 
are  elymologically  redundant.  Moreover,  if 
the  pottah  were  merely  for  the  life  of  the 
grantee,  what  could  be  easier  than  to  say 
so,  and  what  was  the  object  of  using  words 
that  could  be  applied  in  their  ordinary  sense 
only  to  hereditary  rights.^  I  should  say 
that,  where  a  grantee  holds  under  a  pottah 
worded  in  this  way,  he  has  at  least  made 
out  the  very  strongest  primd-facie  case,  and 
that  the  onus  of  showing  that  by  the  custom 
of  the  district  pottahs  conferring  hereditary 
title  always  contained,  and  were  obliged  to 
contain,  the  words  '' ba  furzundan,''  '' nus- 
iun  bayd  nuslun,''  or  similar  phrases  would 
be  heavily  upon  the  person  seeking  to  set 
aside  the  lease.  In  this  case  there  is  no 
evidence  given  as  to  any  particular  custom, 
and  we  must  fall  back  on  the  words  of  the 
pottah  itself. 

Some  stress  was  laid  by  the  special  appel- 
lanis  pleader  on  the  words  '' kaem  mokam;' 
•*  representative,"  which  are  found  in  the 
pottah,  but  these  appear  to  me  to  refer  sole- 
ly to  the  Rupees  4 1 1  paid  as  nuzzur  or  bonus 
for  the  grant  of  the  lease,  and  do  not  in  any 
way  indicate  that,  after  Tek  Narain's  death, 
he  was  to  be  succeeded  quoad  the  lease  by 
any  one,  or  that  the  plaintiff  received  rent 
from  the  grantee's  son  for  any  period  sub- 
sequent to  his  father's  death. 

It  appears  to  me,  therefore,  that,?;in  the 
absence  of  any  evidence  on  the  part  of  the 
special  respondent  to  show  that  the  grant 
was  one  for  life  only,  the  words  "  mokurru- 
**  ree  istmorarce  "  are  suiTicient  to  make  that 
grant  hereditary. 


1  do  not  think  that  the  decision  of  the 
Privy  Council  in  the  case  of  Qhunput 
Singh  versus  Gooman  Singh,  9  Weekly 
Reporter,  p.  3,  applies  to  this  case.  1  rn^y 
remark,  however,  that  their  Lordships  (page 
6)  seem  to  consider  that  a  **  mokurruree  isl- 
moraree"  lease  protected  for  ever  a  ten- 
ant from  enhancement.  They  say  ;  *'  If  it 
"can  be  shown  that  the  respondent's  sub- 
'*  tenure  is  a  mokurruree  istmorarce, 
"there  is  an  end  of  the  matter."  I  refer 
to  this  case,  merely  because  it  was  made  use 
of  in  the  argument  before  us. 

I  would  reverse  the  decision  of  the  Addi- 
tional Judge,  and  restore  that  of  the  Sudder 
Ameen  with  costs  of  all  Courts  on  the  s|»c- 
cial  respondent. 

Kemp,  y, — I  concur  in  this  judgment. 


The  I  St  June  1869. 
Present  : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 
Jurisdiction — Zerat  lands. ' 
Case  No.  206  of  1 869. 

Special  Appeal  from  a  decision  passed  by 
(he  Additional  Judge  of  Tirhool,  dated  the 
2yth  November  1868,  reversing  a  decision 
of  ihe  Moonsiff  of  Mozuffurpore^  dated  the 
igth  February  1868, 

Mr.  W.  S.  Crowdy  (Plaintiff;,  Appellant, 

versus 

Sree  Misser  and  others  (Defendants), 
Respondents, 

Baboo  Umbitia  Churn  Banerjee  for  Appel- 
lant. 

Baboos    Mohesh    Chunder    Choivdhry    and 
Bhowanee  Churn  Dutt  for  Respondents. 

A  suit  for  rent  from  a  party  holding'  lands  as  zcrai 
in  his  own  exclusive  possession  is  one  for  rent  as 
between  landlord  and  tenant,  and  cognizabte  under 
Act  X.,  1S59. 

Kemp,  J, — Thr  only  question  in  this  case 
is  one  of  jurisdiction.  The  Judge  to 
given  no  reasons  whatever  for  holding  th.it 
the  Civil  Court  had  no  jurisdiction  to  tiy 
the  case ;  but  after  hearing  the  argument  on 
both  sides,  we  are  of  opinion  that  his  deci- 
sion is  right.  In  the  grounds  of  special 
appeal,  it  is  said  that,  this  being  a  suit  for 
rent  in  the  shape  of  damages  against  certain 
co-sharers  of  the  plaintiff  for  lands  occupied 
by  them  personally,  the  Revenue  Com^^  ^*" 
'  no  jurisdiction  to  interfere  in  the  matter. 
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On  turning  to  the  plaint,  \vc  find  that  this 
was  a  SQJt  simply  for  rent,  and  not  for  dam- 
ages. The  defendant  is  sued  on  the  foot- 
ing of  a  not,  and  the  plaintifiF,  prior  to  bring- 
ing the  suit,  appears  to  have  taken  proceed- 
ing»  under  Section  lo  of  Act  VI.  of  1862, 
which  Act,  under  Section  21  of  the  said 
Act,  is  to  be  read  with,  and  taken  as  a  part 
of,  Act  X.  of  1859.  Section  10  of  the  said 
Act  contemplates  persons  entitled  to  receive 
rent  of  an  estate  or  tenure,  and  the  proceed- 
ings are  as  between  landlord  and  tenant. 
I'he  defendant  docs  not  set  up  that  he  holds 
in  his  own  right  by  purchase  of  a  proprie- 
tary right.  He  holds  certain  lands  as  zerai 
Unds  in  his  exclusive  possession,  and  it 
foltows,  therefore,  that  he  can  only  hold 
these  lands  as  a  tenant  liable  to  pay  rent  to 
the  proprietors  according  lo  their  quotas. 

The  suit,  therefore,  appears  to  us  lo  be 
one  for  rent  as  between  landlord  and  ten- 
ant, and  we  think  that  it  must  be  tried 
under  Act  X.  of  1859,  and  not  in  the  Civil 
Conrt, 

The  decision  of  the  Judge  is  aflirmed,  and 
tilt  speciaf  appeal  dismissed  with  costs. 


The  2nd  June  1869. 
Present : 

The  flon'ble  V,  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Onus  proband! — Rent-suit. 

Case  No.  538  of  1869  under  Act  X.  of  1859. 

i^pedal  Appeal  from  a  decision  passed  by 
ihe  Officiating  Judge  of  Gya,  dated 
Ihi  lylh  November  1868,  affirming  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  18th  June  1868, 

/iimui  Hossein  and  others  (Defendants),  - 
Appellants, 

versus 

Kuneez  Fatima  (Plaintiff).  Respondent, 

Messrs.  /?.  E.  Twidale  iind  6'.  Gregory  for 

Appellants. 

Hdboo  Kalee  Mohun  Doss  and  Moonshee 
Mahomed  Yusuff  for  Respondent. 

In  a  suit  for  rent  where  a  deed  of  sale  is  the  tound- 
ation  of  ijlaintiff 's  right,  he  is  bound  to  prove  the  deed 
*•«*  Vi  it  is  not  objected  to  in  defendant's  written  state- 


ought  to  have  been  dismissed,  and  that 
ihe  failure  lo  object  to  it  in  the  written  state- 
ment is  no  reason  at  all  for  exempting  the 
plaintiff  from  proving  it,  more  especially 
as  Hosseinee,  the  plaintiff's  alleged  vendor, 
is  no  party  to  the  present  suit,  and  any 
decree  for  rent  passed  against  the  special 
appellant  is  not  binding-  on  her.  Further, 
that  this  point  was  not  tried  by  the  Lower 
Appellate  Court,  although  it  was  taken  in 
the  grounds  of  appeal,  and  the  attention  of 
the  Court  was  drawn  lo  it.  We  ihink  that 
this  contention  is  correct.  The  first  issue  in 
the  Court  of  first  instance  is  whether  IMus- 
samut  Hosseinee  and  the  plaintiff  obtained 
possession  of  the  share  in  question  or  not. 
The  Deputy  Collector  did  not  try^lhis  ques- 
tion on  the  ground  that  no  issue  was  raised. 
It  is  true  that  he  found  on  the  evidence  that 
the  zur-i-peshgee  lo  Hosseinee  and  the 
kubooleuts  of  the  sub- lessees  of  Hosseinee 
were  proved  ;  but  there  has  been,,no  finding 
as  to  whether  the  plaintiff's  purchase  from 
Hosseinee  has  been  established  or  not. 
Hosseinee  has  not  been  made  a  parly  to  lliis 
suit,  and  therefore  the  finding  will  not 
bind  her,  and  it  may  be  that,  in  a  suit  brought 
for  rent  by  her,  the  defendants  would  have 
to  pay  twice -over.  We  therefore  remand 
ihe  case  to  the  first  Court  to  try  the  issue 
whether  the  purchase  by  the  plaintiff  from 
Hosseinee  has  been  established  or  not. 

The  parties  to  be  at  liberty  lo  adduce 
evidence  on  the  above  point.  Costs  to 
follow  the  result. 


raent. 


^''*A  7* — The  only  ground  in  special 
*J^aI  which  we  think  it  necessary  to  notice 
^*  ibc  first  ground,  namely,  that  the  deed 
of  sale,  which  is  the  foundation  of  the 
plaimiff's  right,  not  being  proved,  the  claim 


The  2nd  June  1869. 

Present : 

The  Hon'ble  A.  (}.  Macpherson  and 
K.  Jackson,  fudges. 

Possession— Mesne-profits— Limitation— Right 
'  of  action. 

Case  No.  23  of  1S69. 

Regular  Appeal  from  a  decision  passed  by  the 
Deputy  Commissioner  ofGoivalparah,  dated 
the  2jth  November  1868. 

Protap  Chunder  Burooah  (Plaintiff), 
Appellant, 

versus 

Ranee  Surno  Moyee  (Defendant), 
Respondent, 

j  Mr,  R,  T.  Allan  and  Daboos  Onookool 
Chunder  Mookerjee  and  Tlirinee  Churn 
Bhuttacharjee  for  Appellant. 
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Baboos  Sreenath  Doss  and  BhuggohuUy 
Churn  Ghose  for  Respondent. 

A  suit  for  mesne^profits  instituted  afterAct  XIV.  of 
1.S59  came  into  force  is  subject  to  its  provisions,  al- 
though founded  on  a  decree  for  possession  in  a  suit 
which  was  instituted  before  the  passing*  of  that  Act. 

A  regular  suit  for  mesne^profits  will  He  after  a  suit 
for  possession,  if  in  the  latter  no  question  of  mesne- 
profits  was  raised  or  decided. 

Macpherson,  y, — The  first  ground  taken 
l^y  Mr.  Allan  for  the  appellant  in  this  case 
is  that  six  years'  limitation  \\\\\  not  apply 
in  ihe  present  instance ;  because^  although 
this  suit  was  instituted  in  1866,  the  former 
suit,  which  terminated  with  a  decree  for  pos- 
session in  favor  of  the  plaintiff,  was  instituted 
long  before  the  passing  of  Act  XIV.  of  1859. 
But  it  appears  to  us  that  the  present  suit 
having  been  instituted  after  Act  XIV.  of 
1859  came  into  force  is  subject  to  the  pro- 
visions of  that  law,  and  that  that  law  alone 
will  apply.  Consequently,  we  think  that 
in  no  case  can  the  plaintiff  recover  mesne- 
profits  for  more  than  the  six  years  preceding 
the  institution  of  the  suit. 

The  second  ground  of  appeal  is  that  the 
Deputy  Commissioner  is  wrong  in  holding 
that  the  plaintiff  cannot  bring  a  regular  suit 
for  mesne-profits  which  fell  due  within  the 
period  from  the  institution  of  the  suit  for 
possession  in  1851  to  the  execution  of  the 
decree  in  1866. 

The  Deputy  Commissioner  relies  upon  a 
decision  of  the  Madras  High  Court,  reported 
at  page  453,  Stokes's  Madras  Reports.  That 
case  does  not  accord  with  decisions  of  this 
Court ;  and  there  is  no  doubt  that,  according 
to  the  principle  laid  down  in  the  decision  of 
the  Full  Bench  in  the  case  of  Modhoo 
Soodun  Lall  versus  Bhikaree  Singh  (4 
Weekly  Reporter,  page  109,  Miscellaneous 
Rulings),  as  also  in  various  later  decisions 
of  this  Court  upon  this  point,  a  regular  suit 
for  mesne-profits  will  lie  after  a  suit  for 
possession,  if  in  that  suit  no  question  of 
mesne-profits  was  raised  or  decided. 

The  plaintiff  is  entitled  to  a  decree  for 
such  mesne-pro&ts  as  may  have  accrued 
within  six  years  prior  to  the  institution  of 
this  suit. 

The  case  must  be  remanded  to  the  Lower 
Court,  in  order  that  it  may  ascertain  the 
amount  of  mesne-profits.  Any  claim  or 
statement  made  by  the  defendant  as  regards 
the  value  of,  or  profits  realized  from,  the 
property  will  be  admissible  as  evidence 
against  him,  though  not  conclusive. 

Each  party  will  bear  his  own  costs  of 
this  appeal. 


The  2nd  June  1869. 

Present : 

The  Hon'ble  E.  Jackson  and  Dwarkanath 

Mitter,  yudges. 

Settlements— Board  of  Revenae— 
Commissioners. 

Case  No.  2728  of  1868. 

Special  Appeal  from  a  decision  passed  h 
the  Additional  Judge  of  Bhaugulport, 
dated  Ihe  i^th  July  186S,  reversing  a  de- 
cision of  the  Subordinate  Judge  of  thai 
.District,  dated  the  28th  February  $867. 

Huro  Lall  Tewaree  (Plaintiff),  Appellant, 

7'ersus 

The  Collector  of  Bhaugulpore  and  another 
(Defendants),  Respondents. 

Messrs.  J.  W.  B.  Money  and  J.  S.  Rochfort, 
and  Baboos  Ashootosh  Chatterjee  and 
Chunder  Madhub  Ghose  for  Appellant 

Babooi  Onookool  Chunder  Mookerjee^  Jngga- 
danund  Mookerjee,  and  Poorno  Chunder 
Shomt  for  Respondents. 

A  settlement  of  resumed  lakheraj  land  made  by  a 
Collector  "  subject  to  the  orders  of  the  Board  of  Kctc- 
nue"  may  be  set  aside  by  that  Board. 

Under  the  Board's  rules,  a  Commissioner  has  authon- 
ty  to  set  aside  such  a  settlement,  and  is  limited  to  no 
time  in  the  exercise  of  his  powers  of  revision. 

Jackson,  J. — It  appears  to  me  that  the 
decision  of  the  Lower  Appellate   Court  is 
correct.     The  agreements  entered  into  be- 
tween the  Collector  and  the  special  appcl- 
lants  were  distinctly  declared  by  the  Collect- 
or at  the  tinve  and  so  stated  in  the  agree- 
ments to  be  not  final,  but  subject  to  the 
consent  of  the  Board  of  Revenue.    Those 
agreements  were   subsequently   brought  by 
the   Commissioner  of  the   Division  to  the 
notice  of  the  Board  of  Revenue.    The  Com- 
missioner was  of  opinion  that  the  arrange- 
ments proposed  by  the  Collector  were  not 
proper    arrangements,    and    the    Board  of 
Revenue,  concurring  with  the  Commissioner, 
refused  to  sanction  the  agreements  entered 
into  by  the  Collector,  set  them  aside,  and 
ordered  other  agreements  to  be  made.    It 
is    said  that   great  delay   occurred   in  the 
action  taken  by  the  Commissioner  and  the 
Board  of  Revenue,  and  it  is  also  said  that  the 
Collector,   in  fact,  never  intended  that  the 
agreements  entered  into  by  him  should  be 
subject  to  the  consent  of  the  Board  of  Re- 
venue ;  that  the  agreement  was  drawn  out 
in  an  old  form,  which  had  been  long  aban- 
doned, and  in  this  way  alone  had  the  words 
"subject  to  the  consent  of  the  Board  of  Re- 
venue "  crept  into  it  by  accident ;  that,  in 
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LCt,    the    Collector    never    submitted    his 
^foceedipgs  for  the  sanction  of  that  Board,  | 
^ot  that,  under  the  rules  promulgated  by  the  i 
itself,  the  Collector  had  full  author- 
\j  to  enter   into    agreements   of  this    de-  ^ 
ription  of  his  own   accord,   and    without 
KaJning  the  sanction  of  the  Board.     The  , 
rer   Appellate    Court    has    rejected    all  • 
!se  objections,    on   the   ground   that   the  ! 
ird  of  Revenue  had  full  power  under  the  | 
r  to  interfere  in  the  acts  of  the  Collector, 
that,  no  time  having  been  laid  down  in 
jc  law   wiihin    which    it   was   to  exercise 
lose  powers,  it  could  interfere  at  any  time. 

The  agreements  in  this  case  referred  to 
settlement  of  some  lakheraj  land  which 
id  been  resumed.  It  had  been  settled  from 
\t  to  time  with  different  parties,  but  the 
etilement  had  come  to  an  end,  and  it  was 
jccssar)'  to  re- settle  the  land.  The  ex- 
tkherajdar  was  the  person  entitled  to  the 
Mnent.  He  put  in  a  petition  asking  for 
settlement  at  lower  rates  than  had  •been 
"proposed.  The  Collector  considered  that 
this  petition  was  a  refusal  to  take  the  settle- 
ment at  ihe  rates  proposed.  The  Collector^ 
accordingly  entered  into  a  settlement  with 
ike  special  appellant.  The  ex-Iakherajdar,  • 
after  some  delay,  brought  the  matter  to  the 
notice  of  the  Commissioner.  That  officer 
and  the  Board  of  Revenue  considered  that 
tbe  ex-lakherajdar  had  not  refused  the  , 
^tlement,  but  was  entitled  to  it,  and  order-  ' 
fl  ihe  settlement  to  be  made  with  him. 
The  special  appellant  has  now  brought  this 
sttit  to  recover  possession  of  the  resumed 
Ktate,  alleging  that  the  agreement  with 
l^im  was  final,  and  could  not  be  set  aside. 

As  the  settlement  made  with  the  special 
appellant  was  distinctly  declared  to  be  sub- 
ject to  the  orders  of  the  Board  of  Revenue, 
and  it  is  not  shown  or  proved  in  any  way 
that  that  clause  of  the  agreement  crept  into 
the  seulement  by  mi&take,  we  might  decide 
upon  that  alone  that  the  Board  of  Revenue 
bad  full  power  to  interfere.  If  the  rules  of 
the  Board  of  Revenue  are  to  be  looked  to, 
then  the  Commissioner  had  full  power  to 
interfere,  and  did  interfere,  in  accordance 
vith  those  rules,  though  it  may  be  that,  as 
there  had  been  some  delay  before  the  case 
*is  brought  to  his  notice,  and  as  the  agree- 
roem  distinctly  referred  to  the  consent  of 
the  Board  of  Revenue,  he  preferred  to  ob- 
tain the  Board's  consent  before  he  passed 
orderj  in  the  case.  The  argument  that,  if  the 
(-ommissioner  did  interfere,  he  was  bound 
to  interfere  wiihin  one  month,  because  that 


is  the  period  laid  down  for  appeals  to  him, 
cannot,  in  my  opinion,  stand.  It  may  be 
that  appeals  must  be  preferred  within  one 
month,  but  no  time  is  laid  down  in  the  rules 
within  which  the  Commissioner  was  bound 
to  exercise  his  powers  of  revision,  and  it 
was  these  powers  of  revision  which  he  exer- 
cised in  this^case,  and  not  his  powers  on 
appeal.  Whether,  then,  the  Board  of  Reve- 
nue had  power  itself  to  interpose  in  the 
settlement  or  not,  it  does  not  seem  to  be  de- 
nied that  it  had  authority  to  make  rules  un- 
der w^ch  settlement-officers  were  to  con- 
duct settlement-proceedings ;  and,  even  under 
those  rules,  the  orders  passed  by  the  Com- 
missioner were  legal.  The  Commissioner 
had  authority  to  set  aside  the  settloment,  and 
did  do  so.  The  plaintiff  must  fail  in  his 
suit  even  upon  this  ground.  It  is  not  neces- 
sary under  these  cjrcumstances  to  examine 
the  law  laid  down  by  the  Judge  as  regards 
the  powers  of  the  Board  or  Revenue  to  set 
aside  such  a  settlement  as  this.  We  dismiss 
this  appeal  with  costs. 

Miller,  y, — I  concur.  The  plainiifT  is 
bound  by  the  terms  of  his  lease,  and  under 
those  terms  the  Board  had  full  power  to  in- 
terfere. 


The  2nd  June  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Declaratory  decree— Cause  of  action— Joint 
Hindoo  property— Onus  probandi. 

Case  No.  2951  of  1868. 

Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  Tirhoot^  dated  the  igth 
June  1868,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  lyth  December  i86y, 

Gopee  Lall  (Plaintiff),  Appellant, 

versus 

Mohunt  Bhiigwan  Doss  and  others 
(Defendants),  Respondents, 

Mr,  C.  Gregory  and  Baboo  Khettur  Mohun 
Mookerjee  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Respondents. 

The  fact  of  joint  property  standing^  upon  the  Collect- 
or's register  in  the  name  of  the  elder  brother  is  no  slur 
on  the  title  of  the  young'er,  and  no  {vround  for  a  suit  on 
the  part  of  the  latter  for  declaration  of  title. 

In  a  suit  to  recover  possession  of  a  share  of  joint  pro- 
perty sold  in  execution,  on  the  g^round  that  the  jude- 
ment-debtor  (plaintiff's  brother)  was  the  owner  or  only 
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a  portion,  wh^re  defendant  pleaded  that  the  whole 
property  had  been  made  over  ny  the  grandfather,  by  a 
deed  of  g-ift,  to  the  judgment-debtor:  Held  that  the 
plaintiff  was  entitled  to  the  presumption  of  co-partner- 
ship, and  the  onus  lay  with  the  defence  to  prove  that  the 
property  had  passed  absolutely  to  the  judgment-debtor. 

Glover^  ^.  — The  plaintiff  in  this  case 
sues  to  recover  possession  of  a  5  annas  1 
pie  share  of  Mouzah  Waree  from  the  hands 
of  defendant  No.  i,  Mohunt  Bhugwan  Doss, 
a  purchaser  at  an  execution-sale,  on  the 
ground  that  the  judgment-debtor,  plaintiff's 
brother,  the  defendant  No.  2,  Ram  Bullub 
Lall,  was  the  owner  of  half  the  jifoperty 
only,  the  other  moiety  belonging  to  plaint- 
iff. His  allegation  is  that  the  property, 
along  with  other  lands,  belonged  to  his 
grand fathv  Kanhya  Lall,  from  whom  it 
descended  to  his  (plaintiff's)  father,  Madhub 
Lall,  from  whom  again  it  came  to  plaintiff 
and  his  brother  in  equal  shares. 

The  plaintiff  also  sues  for  confirmation  of 
his  possession  and  a  declaration  of  his  title 
in  a  2-annas  share  of  Mouzah  Himmut- 
gunge.  This  part  of  the  suit  refers  only 
to  defendant  No.  2. 

The  defendant  No.  i  replies  that  the 
whole  of  Kanhva's  interest  in  Mouzah 
Waree  was  made  over  by  that  individual  by 
deed  of  gift  to  his  grandson  Ram  Bullub 
Lall  in  1834,  and  that  neither  plaintiff  nor 
his  father  Madhub  Lall  had  ever  been  in 
possession. 

The  defendant  No.  2  filed  no  answer. 
The  first  Court  held  that  the  gift  by  Kanhya 
to  Ram  Bullub  was  proved,  and  that,  so  far 
as  Mouzah  Waree  was  concerned,  plaintiff 
had  no  case.  His  suit  for  confirmation  of 
possession  in  respect  of  Mouzah  Himmut- 
gunge  was  dismissed  on  the  ground  that  it 
disclosed  no  cause  of  action  against  the 
defendant  No.  2. 

The  Judge  took  up  the  question  ofgeneral 
limitation,  which  had  not  been  decided  by 
the  Principal  Sudder  Ameen,  and  held  that, 
as  the  plaintiff  had  not  been  able  to  show 
any  possession  in  himself  or  in  his  father 
for  12  years  preceding  the  suit,  his  case  was 
barred.  Wiih  regard  to  Mouzah  Himmut- 
gunge,  he  agreed  in  opinion  with  the  first 
Court. 

The  objections  urged  before  us  in  special 
appeal  are  two — 

(i)  That  there  was  a  suflicient  cause  of 
action  to  the  plaintiff  as  regards  Mouzah 
Himmulgunge ;  and 


(2)  That  the  issue  of  limitation  could 
not,  under  the  circumstances,  be  properly  de- 
cided without  going  into  the  question  of 
the  genuineness  of  the  alleged  gift  from 
Kanhva  to  Ram  Bullub. 

The  first  objection  appears  to  us  unten- 
able. Neither  of  the  defendants  have  at 
any  time  disputed  the  plaintiff's  right  to  the 
share  he  claims  in  Himmutgunge,  nor  has 
anything  been  done  by  either  of  them  to 
cast  a  slur  upon  his  title. 

Ram  Bullub's  name  is  in  the  Collector's 
Register,  he  being  the  elder  brother,  and  the 
plaintiff  being  till  quite  lately  a  minor.  If 
the  plaintiff  thinks  it  better  to  have  his  own 
name  registered  as  joint  proprietor,  he  can 
apply  to  the  Collector,  but  he  clearly  has  no 
ground  of  action  in  a  Civil  Court  against 
defendants. 

In  deciding  the  second   point  of  ^'^(:v^\ 
appeal,  regard  iiiust  be  had  to  the  peculiar 
circumstances    of    this    case,    and    the   first 
question  is,  on  whom  does  the  onus  probandi 
lie.     The  Judge  has  followed  the  ordinar\' 
rule,  and  laid  it  on  the  plaintiff,  and  this  we 
think  was  an  error.     The  plaintiff  dates  his 
cause  of  action  from  the  day  on  which  the 
defendant  No.  i  took  possession  of  the  entire 
3  annas  i  pie  share  of  Mouzah  Waree.    The 
defendant  No.  i  dates  his  from  the  day  on 
which  Kanhya  is  alleged  to  have  made  the 
gift  to  his  grandson,  viz,,  in    1834.     Now, 
applying  the  ordinary  test   for   settling  the 
question  of  onus,  and  looking  to  the  position 
of  both  paities,  had  no  evidence  been  given, 
it  is  clear  to  us  that  the  plaintiff  must  have 
gained  the  verdict,  had  neither  side  offered 
evidence. 

The  family  is  not  alleged  to  have  separat- 
ed, and  is,  therefore,  at  this  time  presumably 
joint.  The  ostensible  proprietorship  of  Kam 
Bullub  is  no  way  incompatible  with  the 
existence  of  joint  rights  in  his  younger 
brother,  and  the  possession  of  Ram  Bullub 
would  primd  facie  be  the  possession  of  tio- 
pee  Lall. 

Unless  this  presumption  were  displaced 
by  evidence  that  Ram  Bullub  held  separately 
and  of  his  own  right,  we  think  that  the 
plaintiff  would  be  entitled  to  '  the  benefit 
(which  the  Hindoo  law  gives  to  all  members 
of  a  joint  family)  of  being  legally  presumed 
to  be  in  co-partnership  with  Ram  Bullub,  arid 
that  there  was  no  necessity  on  the  plainn« 
to  i)rove  by  direct  evidence  either  his  own 
or  his  father's  possession.  It  must  not  be 
forgotten,    moreover,    that   up    to   within  a 
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short  time  of  suing  the  plaintiff  was  a  minor 
\  and  incapable  of  showing  possession  in  any 
other  waj  than  that  he  was  maintained  out 
of  the  family  estate,  and  as  his  father 
Mftdbob  Lail  died  when  the  plaintiff  was 
she  years  old,  it  is  not  easy  to  see  how  he 
could  have  prov«d  his  father's  possession. 

The  Judge  below  has,  no  doubt,  found  as  a 
fict  that  Madhob  Lall  never  was  in  posses- 
^sira,  bm  this  of  itself  is  not  enough  to  do 
my  vith  the  presumption  of  Hindoo  Law 
that  Ram  Bullub's  possession  was  that  of 
his  brother  also. 

It  appears  to  us  that,  before  the  plaintiff 

I  cooid  be  declared  barred  by  limitation,  the 

defendant  No.  i  was  bound  to  show  that  the 

I  wopeity   bad    passed  absolutely     to    Ram 

I  Ballabin  1834. 

This  he  did  to  the  satisfaction  of  the  first 
CoQTt  and  the  judge,  we  think,  should  have 
folkmed  the  same  course  as  the  Principal 
Sodder  Ameen,  and  have  tried  the  issue  in 
bar  and  the  issue  of  fact  together. 

We  remand  the  case  to  him  for  re-trial 
iccordingly.    Costs  to  follow  the  result. 


The  3rd  June  1869. 
Preseni  : 


The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Utation—PoMession— Section  15,  Act  XIV., 

Case  No.  203  of  1869. 

Special  Appeal  from  a  decision  passed  by 
ike  Additional  Subordinate  Judge  of 
Mymensingh,  dated  the  loth  '  November 
fS68,  reversing  a  decision  of  the  Moon- 
iiff  of  that  District,  dated  the  lyth 
August  i86y, 

Golam  Nabee  and  others  (Plarntiffs), 
Appellants^ 

versus  I 

Bissonath  Kur  and  others  (Defendants),      j 
Respondents,  ' 

Baboo  Ramanath  Bose  for  Appellants. 
Vol  XII. 


Baboos    KaTee    Kishen    Sein     and    Nuleet 
Chunder  Sein  for  Respondents. 

Where  plaintiffs  had  been  out  of  possession  for  more 
than  1 2  years  before  the  institution  of  a  suit  to  recover 
immoveable  property,  it  was  held  that  forcible  pos- 
session for  a  few  months  prior  to  dispossession  under 
Section  15,  Adl  XIV.  of  1859,  g^ave  them  no  fresh  cause 
of  action. 

Jackson,  y.— This  suit  was  preferred  by 
Moonshee  Golam  Nubee  and  others,  plaint- 
iffs, to  recover  from  Bissonath  Kur  and 
others,  defendants,  possession  of  one  anna 
share  of  Kismut  Nischinpore. 

The  plaintiffs  stated  that  they  had  pur- 
chased this  property  on  the  30th  Bysack  1273; 
that  they  had  obtained  possession  of  it,  but 
that  the  defendants  had  brought  a  suit  against 
them  under  Section  15,  Act  XIV.  of  1859, 
and  under  that  and  by  the  decision  in  that 
suit  they  had  been  dispossessed — and  the 
plaintiffs  alleged  that  their  cause  of  action 
was  their  dispossession  by  the  defendants 
I  under  that  decision. 

I  The  defendants  alleged  that  neither  the 
'  plaintiffs  nor  the  plaintiffs'  vendor  had 
I  been  in  possession  of  the  estate  in  dispute 
i  at  any  time  within   1 2    years  of  suit,  and 

that    the    plaintiffs'    suit     was    barred    by 

limitation. 

On  the  point  of  limitation,  the  first  Court 
decided  that  as  the  plaintiffs  were  in  posses- 
sion for  a  few  months  previous  to  the  de- 
cision passed  under  Section  15,  Aft  XIV.  of 
1859,  they  were  in  possession  for  those 
few  months  within  12  years  of  the  insti- 
tution of  the  suit,  and  their  claim,  there- 
fore, was  not  barred  by  limitation. 

The  Appellate  Court  has  reversed  that 
decision.  The  Appellate  Court  has  found 
that  the  plaintiffs'  cause  of  action  did  not 
originate  in  the  decision  under  Section  15, 
Aft  XIV.  of  1859,  ^"t  ^^^^  for  16  or  17 
years  before  that  decision,  the  plaintiffs' 
vendor  had  been  out  of  possession.  The 
Appellate  Court,  therefore,  considered  the 
few  months'  forcible  possession  which  the 
plaintiffs  had  obtained  to  be  no  possession 
at  all,  and  in  no  way  to  bar  the  effect  of 
the  Law  of  Limitation. 

The  case  of  the  plaintiffs  was  that  their 
vendor  and  the  defendants  wefe  joint  mem- 
bers of  an  ijmalee  Hindoo  family,  but  that 
they  separated,  in  1263;  that  the  property 
now  in  dispute  was  purchased  by  the  family 
prior  to  the  separation ;  and  that,  therefore, 
the  plaintiffs'  vendor  had  been  entitled  to  a 
share  of  this  property  along  with  his  other 
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brothers,  and  that  this  share  he  had   sold 
together  with  other  properties. 

The  case  of  the  defendants  was  that  the 
separation  between  the  joint  brothers  took 
place  so  far  back  as    1254,   and   that    the 
disputed  property  had  been  purchased  after 
the  separation  by  the   other  brothers,  and 
that  the  plaintiffs*  vendor  had  no  connec- 
tion with  it.     The  finding  of  the  Appellate 
Court  upon  those  disputed    points  is  that 
from    the    evidence    of    the    witnesses  ex- 
amined for  both  parties  in  the  case,  although 
it  was  not  clearly  found   in  what  precise 
year  the  separation  took  place,  but  that  still 
it  was    clearly    established    that   16  or   17 
years     a^o    the    family     separated.     Also 
that  the  evidence  on   the  record   did   not 
at  all  prove  that  the  vendor  of  the  plaint- 
iffs, after  he  had  separated  from  his  pater- 
nal uncles,  was  ever  in  possession  of    the 
property  in  suit.      The  Subordinate  Judge 
goes  on    to    find    that    the    plaintiffs   also 
were  not  in  possession  of  the  disputed  share 
within   12   years   of  the  institution   of    this 
suit.     In  fact,  the  Judge  found  that  within 
16    or    17    years    before    suit,   neither  the 
plaintiffs  nor  their  vendor  had  been  in  pos- 
session.    The  Judge  of  the  Lower  Appellate 
Court  differed  from  the  first  Court  and  held 
that  the   few    months^    forcible    possession 
prior  to  the  decree  passed  under  Section  15, 
Ad  XIV.  of  1859,  did  not  in  any  way  bar 
limitation,  but  considered  that  in  such  a  case 
the  original  cause  of  adion  must  be  looked 
to.     Looking  then  to  that  cause  of  action, 
the  Judge  held  that  the  suit  was  barred  by 
limitation. 

On  special  appeal,  the  same  point  has 
been  taken  before  us.  It  is  said  that  the 
plaintiffs  obtained  a  fresh  cause  of  action 
when  they  were  dispossessed  by  the  deci- 
sion under  Section  15,  Aft  XIV.  of  1859. 
The  latter  part  of  the  Clause  is  to  this 
effect :  "  But  nothing  in  this  Section  shall 
**  bar  the  person  from  whom  such  possession 
'*  shall  have  been  so  recovered,  or  any  other 
"  person,  from  instituting  a  suit  to  establish 
"  his  title  to  such  property  and  to  recover 
"  possession  thereof  ivithin  the  period  lirnil- 
"  ed  by  this  Aar 

The  first  point,  therefore,  is  as  to  how 
we  are  to  read  the  words  "  period  limited 
by  this  Aft,"  What  is  the  period  of  limit- 
ation assigned  by  this  Aft  to  suits  to 
recover  possession  of  immoveable  proper- 
ty? Section  i,  Clause  12,  lays  down  the 
period  of  12  years  as  the  period  of  limit- 
ation   from    the    time    that    the    cause    of 


action   arises.     Taking   the   facts,   then,  as 
found  by  the  Lower  Appellate  Court,  viz., 
that   the  plaintiffs'   vendor    separated  from 
the  Hindoo  family  with  which  he  had  pre- 
viously been  joint  about  the  year  1254,  or 
at  least   16  or  17  years  before  the  institu- 
tion of  this  suit,  and  that  neither  the  plaint- 
iffs' vendor  nor  the  plaintiffs  were  ever  in 
possession  of   this   disputed    property  until 
they  took  forcible  possession,   and  that  the 
only  time  during  which  within  that  period 
they  had  been  in  possession   was   the  few 
months  during  which  they  held  such/ordble, 
/*.  e.f    wrongful    possession  :    the    question 
is  when,  under  such  circumstances,  did  the 
plaintiffs'  cause  of  action  arise  ?    According 
to  the  plaintiffs'  statement,  their  vendor  was 
in  possession  in   1263  and  remained  in  pos- 
session from  1 263  up  to  the  present  time,  and 
that  the  dispossession  has  only  taken  place  in 
consequence  of  the  decision  under  Section  15, 
Act   XIV.   of    1859.     If   the   plaintiffs  had 
proved  the  facts  of  this  case  as  stated  by 
them,    no   doubt   their   suit    would   not   be 
barred    by    limitation,    for     the     cause  of 
action  would  then  arise  as  stated  by  them; 
but  the  facts  being  found  against  them,  it  is 
quite  clear  that  on  the  day  on  which  they 
were  dispossessed,  no  cause  of  action  accrued 
to  them.     If  they  had  been  dispossessed  for 
1 5  years,  forcible  possession  for  a  few  months 
in  the  i6th  year  gave  them  no  fresh  cause  of 
action.     If  we  were  to  hold  that  any  fresh 
cause  of  action  arose  to  them  on  such  date, 
it    would    be    holding    that    wrongful    and 
forcible  possession  was  equivalent  to  honest 
and  legal  possession,   and   it  would  be  al- 
together defeating  the  object  and  poliq*  of 
the  law.     Although  there  is  no  direct  pre- 
cedent on  the  point,  there  is  a  case  at  page 
306,    Hay's   Reports,   Volume   I.,  the  case 
of  Mookta  Keshee  zfersus  Ranee  Luckhcc 
and  others,  in  which  the  same  view  of  the 
law   has  been   taken    with   reference  to  a 
decision  under  Act  IV.  of  1840,  which  was 
an   Act   for  possessory  suits   as   much  as 
Section  15,  Act  XIV.  of  1859. 

We  are  of  opinion,  then,  that  the  plaint- 
iffs have  not  proved  that  their  cause  01 
action  arose  from  the  date  stated  by  them, 
and  that  they  have  not  proved  that  their 
cause  of  action  arose  within  12  years  of  the 
institution  of  the  suit,  and  on  this  ground 
we  hold  that  the  Lower  Appellate  Court  was 
right  in  saying  that  limitation  barred  this 
suit. 

We,  therefore,  dismiss  this  special  app^*^ 
with  costs. 
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The  3rd  June  1869. 

Present  : 

Th€  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Miqoinder— Sections  8  and  350,  Act  VIII. 

of  1859. 

Case  No.  592  of  1869. 

» Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Tirhool,  dated  the  i^th 
August  1868^  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  2^h  February  186S. 

Massamut  xVmeerun  and  others  (Plaintiffs), 

Appellants^ 

versus 

Mossamut  Wuseehun  and  others  (Defend- 
ants), Respondents, 

Mr.  C.  Gregory  and  Moons hee  Mahomed 
J'wj//^  for  Appellants. 

j       Mr.  R.  E.  Twidale  for  Respondents. 

i 

'  In  a  suit  by  a  Mahomedan  widow  to  have  an  adju- 
I  ficttion  as  to  her  rigrht  of  inheritance  in  her  deceased 
;  kt^kand's  estate  to  a  specified  extent,  and  to  have  two 
I  deeds  (tf^vr  mukassa,  or  gifts  in  lieu  of  dower,  set  up 
:  by  two  other  widows  of  her  husband,  set  aside  on  the 
I  rwmd  that  they  were  collusive  and  interfered  with 
[    pCuitiff's  possession  : 

I       Held  by  Kemp,  J.,  {Glover^  ^.,  dissenting)  that 
I    piiaiatiS  had  a  common  ground  of  action  ag^ainst  the 
>liKr  iridows,  and  that  there  was  no  misjoinder  of  differ- 
otcuses  of  action. 

HtLD  by  Glover,  J.,  that  a  misjoinder  of  causes  of 
3Ciun  beingf  expressly  forbidden  by  Section  8  of  the 
0«1  Procedure  Code,  is  not  a  mere  irreg^ularity  within 
dirffleantn^of  Section  350,  but  an  illegality  barring  the 
kcrin;  of  a  suit. 

Glover,  J. — This  was  a  suit  by  the  widow 
I  of  Kader  AU  to  have  an  adjudication  as 
'  10  her  right  of  inheritance  in  her  deceased 
hosband's  estate  to  the  extent  of  18  seharas 
out  of  96  sehams,  into  which  the  property 
<rftbe  deceased  is  staled  to  have  been  divid- 
^  according  to  the  rules  of  Mahoroedan 
Uw.  There  were  two  sets  of  defendants, 
the  two  other  widows  of  the  deceased  Kader 
Ali,  and  his  sons,  and  other  near  relatives. 
The  plaintiff  further  sued  to  have  two  deeds 
of  hye  mukassa  (or  gifts  in  lieu  of  dower), 
bcld  by  the  defendants  Nos.  1  and  2,  set 
■side  on  the  ground  that  they  were  collusive 
tod  interfered  with  her  getting  possession  of 
bet  share  of  the  property. 

The  widows  were  the  only  parties  who 
Wended  the  suit.  The  other  relatives  of 
Kader  AU  supported   the    plaintiff's    case. 


These  widows  stood  upon  their  deeds  of 
bye  mukassa  and  alleged  that  they  had  been 
in  possession  of  the  property  covered  by 
them  from  the  dates  of  the  deeds,  and  that 
the  plaintiff  had  no  right  to  dispossess  them. 

The  Court  of  first  instance  first  took  up 
the  issue  of  misjoinder,  and  on  that  issue  the 
Principal  Sudder  Ameen  decided  for  the 
plaintiff,  and  then  on  the  merits  gave  the 
plaintiff  a  decree  for  all  that  she  sought. 

The  Judge,  on  appeal,  held  that  the  suit 
was  barred  by  Section  8  of  Act  VIII.  of  1859, 
inasmuch  .as  it  mixed  up  different  causes  of 
action  against  different  parties. 

Two  grounds  were  taken  before  us  in 
special  appeal— ^r^/,  that  there  was  substan- 
tially no  misjoinder;  and,  secondly,  that  if 
there  were,  under  Section  350  of  the  Code  of 
Civil  Procedure,  the  Judge  ought  not  to  have 
dismissed  the  plaintiff's  case  in  the  appeal 
stage  upon  what  was  a  mere  irregularity 
which  did  not  affect  the  merits  of  the  case 
or  the  jurisdiction  of  the  Court. 

With  regard  to  the  first  objection,  it  ap- 
pears to  me  that  the  Judge  was  right.  The 
plaintiff's  claim  to  a  share  of  her  husband's 
property,  namely,  18  sehams,  was  not  de- 
nied, nor  was  it  denied  that  the  estate  of 
Kader  Ali  was  divided  into  96  sehams.  So 
far,  therefore,  nobody  opposed  her  claim  ; 
and  if,  as  her  pleader  now  wishes  to  make 
out,  this  was  her  case,  she  had  clearly  no 
cause  of  action,  but  it  is  evident  that  what 
she  did  want  to  have  adjudicated  (and  that 
is  substantially  also  her  ground  of  appeal 
to  this  Court)  was,  whether  or  not  the  two 
deeds  of  gift  in  lieu  of  dower  propounded 
by  the  defendants  Nos.  i  and  2  were  genuine 
and  a  suf&cient  bar  to  her  getting  possession 
of  the  property  sued  for.  Now,  these  deeds 
of  gift  are  in  favor  of  two  separate  persons, 
and,  as  the  Judge  finds,  for  two  different  pro- 
perties ;  the  one  was  executed  in  the  year 
1842,  and  the  other  in  the  year  1847.  It  is 
contended  by  the  special  appellant  that  her 
cause  of  action  was  not  the  execution  of 
these  deeds  of  bye  mukassa,  but  the  death 
of  her  husband  Kader  Ali,  and  that,  therefore, 
it  was  a  matter  of  absolute  indifference  to 
the  decision  of  her  case  whether  these  two 
deeds  were  executed  in  favor  of  one  person 
or  of  more  persons,  or  at  one  time  or  at 
different  times. 

It  appears  to  me  that  the  8th  Section  of 
the  Code  of  Civil  Procedure  fully  applies  to 
a  case  of  this  description. 
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Granting,  for  the  sake  of  argument,  that 
the  cause  of  action  to  the  plaintifF  herself  was 
one,  it  is  quite  clear  that  the  cause  of  action 
was  not  against  the  same  parties  inasmuch 
as  one  of  the  defendants  was  one  of  the 
widows  of  Kader  Ali,  and  the  other,  another 
of  those  widows,  and  they  both  claimed  under 
different  deeds  executed  at  different  times  for 
different  piopeities.  The  law  says  that 
causes  of  action  by  and  "  against"  the  same 
parties  and  cognizable  by  the  same  Court 
may  be  joined  together  in  the  same  suit. 
but  it  cannot  be  inferred  that  it  would  be 
sufficient  under  the  law  that  the  different 
causes  of  action  should  be  common  to  the 
plaintiff  only,  and  not  common  against  the 
defendant,  and  it  seems  impossible  to  argue 
that  the  causes  of  action  of  the  plaintiff  in 
this  case  were  substantially  against  the  same 
parties.  The  application  of  Section  8  appears 
to  me  to  have  been  very  properly  laid  down ' 
in  the  case  of  Ramoona  and  another  versus 
Manicko  Moyee  Chowdhrain  and  others,  re- 
ported at  Volume  IX.  of  the  Weekly  Reporter, 
page  525,  and  1  quite  concur  in  the  view 
which  was  there  taken  by  Justices  Phear  and 
Hobhouse. 

With  regard  to    the    second   point,  that 
supposing  this  to  be  a  misjoinder  the  Judge 
ought  not  to  have  decided  the  case  on  appeal 
upon  what  after  all  was  merely  an  irregu- 
larity, it  appears  to  me  that  Section  350  of 
Act  VIII.  of  1859  has  no  application  to  the 
case.    The  words  of  that  Section  are  that 
"no  decree  shall  be  reversed  or  modified 
in  appeal,  or  a  case  remanded  to  the  Lower 
Court  on  account  of  any  error,  defect,  or  irre- 
gularity not  affecting  the  merits  of  the  case, 
or  the  jurisdiction  of  the  Court."     Now,  if 
the  decision  of  the  first  Court  on  the  ques- 
tion of  misjoinder  was  a  mere  irregularity, 
then  no  doubt  the  words  of  the  Section  would 
apply ;  but  it  appears  to  me  to  be  something 
more    than  an   irregularity — something,    in 
fact,  expressly  forbidden  by  Section  8  of  the 
Code,  and  consequently  an  illegality,  instead 
of  an  irregularity.     It  cannot,  I  apprehend, 
be  contended  that  the  words  of  Section  350 
refer  to  irregularities  such  as  are  declared 
by  other  Sections  of  Act  VIII.  of  1859  lo  be 
absolute  illegalities  barring  the  hearing  of  a 
suit. 

We  have  been  referred  to  the  case  of 
Sooroop  Chunder  Pal  versus  Mothoor  Mohun 
Pal  Chowdhry  and  others,  reported  in 
Volume  IV.  of  the  Weekly  Reporter,  page 
X09,  to  show  what  the  Judge  ought  to 
have  done  in  a  case  of  this  description.    I 


do  not  understand  that  that  decision   lavs 
down  any  distinct  ruling  on  the  point :     it 
merely  sets  forth  that  the  Judge  in  the  Ap* 
pellate  Court,  under  Act  XXIII.   of   1861, 
might  have,  if  he  chose,  amended  the  first 
Court's  proceedings  and  separated  the  suits. 
It  may  be  that  the  Judge  could  have  done  so 
in  this  case,   but  the  question  is  not  now 
whether  the  Judge  could  or  could  not  have 
done  so,  but  whether  he  was  wrong  in  law  in 
dismissing  the  plaintiff's  suit  on  the  ground  « 
of    misjoinder.     With    regard    to  the    first 
part  of  the  decision  above  quoted,  the  learned 
Judges  say  that  if  there  had  been  a  mis- 
joinder, they  had  their  doubts  as  to  whe- 
ther the  Judge  below  was  right  in  taking 
the  steps  he  had  taken  in  appeal,  natne]j% 
to  dismiss  the  plaintiff's  suit.     I    do    not 
think,   therefore,   that  this  decision  in  any 
way  binds  us,  or  that  it  ought  to  be  taken 
as  a  ruling  disposing  finally  of  the  point  in 
question.     It  appears  to  me,  therefore,  that 
the  Judge  holding  that  the  plaintiff's  case 
was  bad  for  misjoinder,  had  no  other  course 
open  to  him  than  to  put  the  plaintiff  out  of 
Court. 

The  decision  of  the  Lower  Appellate 
Court  appears  to  me  to  be  correct,  and  I 
would  dismiss  the  special  appeal  with  costs. 

Kemp,  y, — I  regret  that  I  cannot  concur 
in  the    judgment  of    Mr.    Justice   Glover. 
I  am  of  opinion  that  the  first  ground  taken 
in  special  appeal  is  a  good  ground,  and  tha^ 
thece  has  been  no  misjoinder  of  different 
causes  of  action  in  this  suit.    The  suit  was 
by  a  widow  for  her  share  in  the  estate  left 
by  her  husband.     Now,  under  ordinar}^  cir- 
cumstances, the  share  of  a  widow  under  the 
Mahomedan  Law  is  plain  and  definite,  and 
there  could  have  been  no  difficulty  whatever 
in  her  obtaining  the  share  she  was  entitled 
to  under  the  Mahomedan  Law,  were  it  not 
for  the  fact  that  her  title  was  disputed  under 
alleged   deeds  of    bve  mukassa  set  up  by 
the  two  other  widows  of  her  deceased  hus- 
band.   The  plaintiff,  therefore,  sued  to  have 
her  share  declared  and  to  set  aside  the  two 
alleged  deeds  of  bye  mukassa  which  alone 
prevented  her  from  obtaining  the  share  to 
which  she  was  entitled  under  the  Mahomedan 
Law.     It  appears  to  me  that  this  was  a  case 
in  which  it  was  absolutely   necessary  that 
all  the  parties  interested  in  this  question  of 
succession  to  the  estate  of  Kader  Ali  ought    • 
to  have  been  made  parlies. 

The  decision  quoted  from  Volume  IX.  of 
the  Weekly  Reporter,  page  525,  in  the  case  ot 
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Ramooiu  and  another  versus  Manick  Moyee  '  in  the  Court  of  first  instance  on  the  merits. 
Chowdhrain  and  others,  has  reference  to  a  ,  The  case  is  therefore  remanded  for  trial  with 
very  pecaliar  case.  In  that  case  there  were  I  reference  to  this  judgment,  under  Section 
tvo  co-plaintififs,  in  no  way  connected  with  1  1 5  of  the  Letters  Patent. 

each  other,  suing  under  four  distinct  causes  

of  action;  one  plaintiff  suing  on  two  distinct 

against  one  defendant  for  one  portion  of  the  ^^^  3^^  J"^®  1869. 

property,  and  against  the  other  co-defendant  |  «  Present : 

for  the  other  portion  of  the  proper^ ;  and  the  j  ^1,^  Hon'ble  J.  B.  Phear  and  C.  Hobhouse. 
Other  co-plaintiff  suing  on  two  distinct  causes  '  "^        Judges 

»  of  action  against  the  two  co-defendants  in  the  '  J^s    - 

like  manner.     In  that  case,  on  the  particular  i  Secondary  cvidence-ObjecUon. 

facts  brought  before  the    learned    Judges,  i  Case  No.  765  of  1869. 

they  held  that  "  the  causes  of  action  of  the  1  Special  Appeal  from  a  decision  passed  by 
"two  co-plaintiffs  were  so  distinct  in  their'      the  Judge  of  Nuddea,    dated    the    2Qth 
**  nalnre  as  to  be  dependent  on  entirely  dif-        December    t868,   reversing  a  decision    of 
*•  f^ent  e\idence  for   their  respective   sub-  1      the   Subordinate  Jud^e  of  that  District. 
"  stanliaUon."     In  like  manner  they  observ- ,      dated  the  rSth  September  1866. 
ed  that  "ihe  defence  of  the  two  co-defend-  I  ir;««^«  v«.v,:«^«rk«««     /di  •  .-ax    a.j.  n     . 
"anis  might  easily  be  imagined  to  be  equal- 1  ^•''*"  Kam.neeDassee(Plamt.ff),  Appellant, 

**  Ir  different  on  the  different  cause  of  action."  versus 


They,  therefore,  thought  that  "  it  would  be 
^1  monstrous  injustice  that  the  defendants 


Ram  Chunder  Mitter  and  others  (Defendants), 

Respondents, 
should  be  obliged,  in  spite  of  their  protest!  »^    ^  ^  »     #      j  »  ,       »        ,  ^, 
in  the  beginning,   to   have  their  distinct    ^^- p'  ^'aV^^^'^\^^^T.^T^^^  Chunder 
"defences  to  the  one  claim  and  the  other     ^'^^^''and  (?^/>«/ Za// .l/iZ/.r  for  Appellant. 

'*  confused  together  and   tried   as   one   be- :  Baboo  Bama  Churn  Banerjee  for 

"tween  them  and  the  two  several  plaintiffs  I  Respondents. 

"  in  one  action,  iust  as  if  the  two  plaintiffs!      *«  ^K:-/.f,v.«  *^»k-*-^^  »•       r         j 

.,  '•»  jr        ..•  .^|An  objection  to  the  reception  of  secondary  evidence 

had  a  common   ground    Ot    action    against  ;  is  properly  made  in  the  Court  of  first  instance,  but 
'*  them."  I  cannot  be  allowed  in  any  appeal  Court. 


Vow  in  the  oresent  case  the  nlaintiff  has  a  -      ^^^^^'  7-— The  only  question  in  this  case 
^ow.  m  me  present  case,  me  piainiinnas  a  1  j     whether  or  not  a   certain   orooertv 

common  ground  of  action  as  against  the  •  „^^^j  n^nro/^k^^  :»  A^^\i  TL  u  ^^^y'^^y 
ito  other  tidows  of  her  deceased  husband  ;  I  TifrTr  ,?h  ^^^^^^^^^^  ^H  -^  ':i^'^  *^^  ^  ^^'^*»" 
the  defences  of  the  defendants  will  not  be    ^tlW  "^nf  thJl^^  amongst    the 

dependent  on  entirely  different  and  distinct  ^TTfh,  ^SfiffiT  It ^^^^^  ^^'^  ^^ 

e^^ence;   in  short,  \here    is    nothing  but  I  ^j,'J%,S^  fe  iJ  *r  ff  If -/^p'^'^^i"^  '5 
iliesetwo  deeds  of  \^v.  mukassa  which  pre-    Jf  ^?"  t;    l^^  '^1^1^^^''  '^^^^^  P'^"^«^ 
vents  the  plaintiff  from  succeeding  in   her  ,  l^i^"/j'  ^"^^^^^^^^^ 
claim,  her  share  in  the  estate  bein|  admit- I  ^^^.r^^^^^^ 

led  and  not  disputed  under  the  Mahomedan    L  i  1  f  ;^^^^^^^^^^ 

j^  ^  evidence  is  weak  and  insumcient  to  prove 

that  Dogachea  did  form  part  of  the  property 
I.  therefore,  fail  to  see  why  the  question    divided  by  the  ikrar;  and  on  that  account 
0*  the  genuineness  or  otherwise  of    these    it  considered  that  the  plaintiff  had  failed  to 
deeds  of  bye  mukassa  should  not  be  tried    make  out  her  claim. 

in  this  suit;  more  particularly  with  reference  We  think  that  if,  under  the  circumstances 
to  the  position  of  the  parlies,  to  the  fact  that ,  of  this  case,  selrondary  evidence  was  admis- 
ihc  other  heirs,  that  is,  the  sons  and  daugh-  sible,  the  secondary  evidence  in  question 
tos  of  the  late  Kader  Ali,  do  not  dispute  very  distinctly  makes  out  that  Dogachea 
the  plaintiff's  claim;  and,  lastly,  to  the  fact ;  jr^w  part  of' the  property  divided  by  the 
ibai  this  suit   will   dispose    of    the    whole  '  ikrar. 

qwstion  of  the  extent  of  the  plaintiff's  share  ;      ir;«u^,„^  M«k.,«  ;«  .k-.  -.  •     •     1     . 
m  iK..  ^  .  .      'c  A  *  r    ^u  Kishoree  Mokiun  is  the  principal  witness 

w  the  estate,   if  any,   and  prevent  further    ^„ ,  .  ^  «,^rx^«re  f«  «*«i,^  .k  •   »»uijc&5, 

feiwtion        '  '»  ^  and  he  appears  to  make  three  unmislakeable 

\  assertions :    firsts    that    Dogachea  was   the 

In  this  view  of  the  case,  I  would  reverse  j  property  of  Anund  Chunder ;  secondly,  that 

Ac  decision  of  the  Judge,  and  remand  the  I  two  years  after  Anund    Chunder's    death, 

««« to  the  Judge  to  be  tried,  as  it  was  tried  '  all  his  property  was  divided  by  the  ikrar, 
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which  is  now  in  question  in  this  suit;  and, 
ihirdlw  that  this  property  (Dogachea)  was 
particularly  named  as  part  of  the  property 
divided. 

If  this  witness  is  worthy  of  being  be- 
lieved, his  testimony  entirely  makes  out  the 
plaintiff's  claim. 

On  the  other  hand,  the  defendant  com- 
plains that  secondary  evidence  of  the  con- 
tents of  the  deed  ought  not  to  have  been 
received,  because  he  says  the  plaintiff  has 
given  no  evidence  to  the  effect  that  it  is  not 
within  her  power  to  produce  the  deed  itself. 

I  believe  we  are  unanimous  in  thinking 
that  this  objection  comes  now  too  late. 

The  isfue  was  distinctly  raised  in  the 
Court  of  first  instance  as  to  the  custody  in 
which  the  deed  was,  and  as  to  its  contents ; 
and  it  does  not  appear  that  any  objection  to 
the  admission  of  the  secondary  evidence  on 
that  issue  was  made  in  that  Court. 

The  case  came  up  to  this  Court  on  special 
appeal  from  the  decision  of  the  Lower  Ap- 
pellate Court,  and  as  far  as  we  can  learn, 
neither  in  this  Court  nor  in  the  Lower  Ap- 
pellate Court,  was  any  objection  ever  hinted 
relative  to  the  reception  of  this  evidence. 
It  was  only  when  the  case  was  remanded 
back  to  the  Lower  Appellate  Court  for  re- 
trial upon  an  issue  named  that  the  objection 
was  first  made. 

Now,  I  need  not  point  out  that  an  objec- 
tion of  this  kind  not  only  comes  properly  in 
the  Court  of  first  instance,  but  cannot  well 
be  made  in  any  appeal  Court.  For,  if  it 
were  made  at  the  time  when  the  evidence  is 
tendered,  and  were  then  held  good,  it 
would  be  in  the  power  of  the  party  desir- 
ing to  adduce  secondary  evidence  to  take 
some  steps  for  procuring  the  original,  or 
at  any  rate  to  account  for  its  absence.  In 
a  Court  of  appeal,  this  course  is  out  of  the 
question. 

But,  further,  I  am  not  altogether  prepared 
to  say  that,  under  the  circumstances  of  this 
case,  the  secondary  evidence  would  have  been 
improperly  received,  even  had  it  been  object- 
ed to.  The  plaintiff  had  in  her  verified  plaint 
asserted  that  the  original  document  was  in 
the  possession  of  the  principal  defendant,  and 
she  had  asked  the  Court  to  summon  him  to 
produce  it,  thus  doing  all  she  could,  in  pur- 
suance of  the  provisions  of  Section  40  of 
Act  VIII.  of  1859,  for  procuring  the  pro- 
duction of  the  document  if  she  really  be- 
lieved, or  had  cause  to  believe,  that  it  was  in 


the  possession  of  that  defendant.  The  de» 
fendant  in  his  written  statement  declared 
that  the  document  was  not  with  him,  bat  at 
the  same  time  supported  the  bona  fidea  of 
the  plaintiff's  statement  by  saying  that  be 
knew  where  it  was ;  that  it  was  in  the  pos- 
session of  -Tarinee  Churn,  and  therefore  cer- 
tainly not  under  the  immediate  command  oi 
the  plaintiff.  Then  we  have  Tarinee  Cham 
examined  in  the  cause,  and  deposing  on  oaib 
to  this  document,  with  all  the  other  docu-  • 
ments,  being  in  possession  of  the  first  named 
defendant. 

I  should  be  very  loth  to  say  that  a  Court 
of  justice  having  arrived  at  this  stage  of 
the  conflict  between  the  parties  could  not,  in 
the  exercise  of  its  discretion,  allow  the  plaint- 
iff to  produce  secondary  evidence  of  the 
contents  of  the  document,  to  go  of  course 
for  as  much  as  it  might  be  worth. 

We  think,  then,  that  the  defendant  has  : 
not  succeeded  in  his  contention,  and  that  the 
plaintiff  has  good  ground,  on  special  appeal, 
to  complain  of  the  conclusion  at  which  the 
Judge  has  apparently  arrived.  For,  to  re- 
peat, we  think  that  the  admission  of  second- 
ary evidence  cannot  now  be  rightly  object- 
ed to,  and  that  the  secondary  evidence  which 
the  plaintiff  has  adduced,  if  it  is  to  be  be- 
lieved, established  the  plaintiff's  case. 

We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  remand  the  case 
for  re-decision,  adding  the  direction  thai  if 
the  Judge  believes  the  evidence  of  Kishoree 
Mohun  Bose  he  ought  to  give  a  decree  in 
favor  of  the  plaintiff. 

Costs  will  follow  the  event. 


The  3rd  June  1869. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judgts. 

Uniform  rent — Rent  in  kind  and  in  cash. 

Case  No.  608  of  1869  under'Act  X.  of  1859- 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  nth 
December  1868,  reversing  a  decision  of 
the  Deputy  Collector  of  that  District, 
dated  the  i^th  September  1868. 

INIiterjeet  Singh  and  others  (Defendants), 

Appellants, 

versus 
Toondun  Singh  (Plaintiff),  Respondent. 
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Baboo  Dehendro  Narain  Bose  for 
Appellants. 

Moulvie  Sjud  Murhiimut  Hossein  for 
Respondent. 

Aa  arraogement,  by  which  a  certain  rent  in  cash  is 
to  be  paid  in  lieu  of  rent  in  kind«  does  not  show  a 
Taiiadon  in  the  rate  of  rent,  but  is  tantamount  to 
saying  that  the  money-rate  represents  and  is  equiva- 
tnt  to  vhat  was  paid  before  in  another  way. 

Glover,  J. — ^This  was  a  suit  for  enhance- 
ment of  rent  on  87  beegahs  10  cottahs  of 
land  from  the  year  1275,  after  notice. 

The  defendant  pleaded  that  the  land  had 
been  in  the  possession  of  himself  and  his 
predecessors  from  generation  to  generation 
at  a  uniform  rate,  and  that  he  was  entitled, 
therefore,  to  the  presumption  arising  under 
Section  \  of  Ad  X.  of  1859.  ^^  also  ob- 
jected to  the  grounds  of  enhancement  as 
Slated  in  the  notice,  and  likewise  to  the 
qoamuy  of  land  which  the  plaintiff  stated 
be  was  possessed  of.  His  allegation  was 
that  he  held  2  beegahs  10  cottahs  less  than 
stated  by  the  plaintiflF. 

The  first  Court  considered  that  there  was 
no  presumption  arising  in  favor  of  the  de- 
fendant :  that  a  variation  in  the  rate  of  rent 
*w  proved  ;  and  that  there  was  no  evidence 
^  the  defendant  held  below  the  rates  pre- 
^^iling  in  adjacent  lands  possessing  similar 
advanuges;   but  for  the  reasons   given   by 
bim,  the  Moonslff  gave  the  plaintiff  a  decree 
«  the  rate  of   3  rupees  per  beegah.     This 
decision  dissatisfied  both   parties,  and   two 
appeals  were   preferred   to  the   Judge,   the 
result  of  which  was  that  the  plaintiff  got  a 
decree  for  enhancement  at  the  rate  of  7  ru- 
pees per  beegah,  the   Judge    holding   that 
ibe  potlah  by  its  terms  showed   that  there 
bad  been  a  variation   in    the   rale  of  rent 
subsequent  to  the  Decennial  Settlement,  and 
^al  no  presumption  arose  under  Section  4 
«rfActX.of  1859. 

The  only  point  which  it  is  necessary  for  us 
to  notice  in  special  appeal  is  the  one  arising 
wader  Section  4  of  Act  X.  of  1859.  The 
special  appellant  contends  that  the  wording 
^  his  written  statement  sufficiently  shows 
ibai  he  claimed  to  hold  the  whole  of  the 
^nds  from  the  date  of  the  Permanent  Settle- 
"■^tttt,  especially  when  in  that  statement  he 
oaadc  a  special  reference  to,  and  claimed  the 


benefit  of,  Section  4  of  Act  X.  of  1859.  It 
has  been  ruled  in  several  decisions  of  this 
Court  that  where  a  ryot  pleads  that  he  and 
his  family  have  held  certain  lands  from  ge- 
neration to  generation,  and  on  the  strength 
of  that  holding  claims  the  benefit  of  the 
presumption  arising  under  Section  4  of  Act 
X.  of  1859,  he  should  be  supposed  to 
have  dated  his  claim  from  the  date  of  the 
Permanent  Settlement;  but  that  where  a 
tenant  fixes  some  particular  date  as  the  one 
fiom  which  his  tenancy  commenced,  no 
matter  how  remote  that  date  might  be,  if 
subsequent  to  the  Permanent  Settlement,  he 
was  no  longer  entitled  to  claim  the  benefit 
of  the  presumption  arising  under  Section  4. 

In  this  case,  it  is  quite  clear  tBat  the  de- 
fendant did  claim  to  be  entitled  to  the  pre- 
sumption that  he  held  from  the  date  of  the 
Permanent  Settlement;  and  if  he  can  prove 
that  he  has  paid  a  uniform  rate  of  rent  for  20 
years  before  the  institution  of  the  suit,  he  is 
entitled  to  the  benefit  of  that  presumption. 
It  has  been  argued  on  the  other  side  that 
the  wording  of  the  pottah  itself  shows  that 
there  was  a  variation  in  the  rate  of  rent  in 
the  year  1249  F.  S.  We  have  had  the 
pottah  read  to  us,  and  it  does  not  appear 
that  there  was  any  such  variation  as  stated 
by  the  plaintiff.  The  reason  for  executing 
this  potlah  was  that  before  the  year  1249, 
the  tenant  in  possession  had  been  paying 
rent  in  kind,  and  the  pottahdar  was  to  make 
arrangements  for  the  payment  in  future  of 
the  rent  in  cash ;  and  tho  deed  states  that  a 
rent  of  2  rupees  per  beegah  will  for  the 
future  be  taken  in  lieu  of  the  rent  in  kind. 

Of  course,  it  is  a  simple  impossibility  for 
any  body  to  say  or  prove,  after  such  a  long 
period  of  years,  what  was  the  actual  value 
of  the  rent  in  kind  paid  up  to  the  year  1249, 
inasmuch  as  that  rent  must  have  depended 
on  very  many  circumstances,  such  as  the 
fertility  of  the  ground,  the  changes  of 
seasons,  and  a  hundred  other  things ;  but  it 
seems  quite  clear  to  us  that  the  fixing  of 
2  rupees  a  beegah  in  lieu  of  what  had  been 
paid  in  kind  was  tantamount  to  saying  that 
that  money- rate  of  rent  represented,  and  was 
equivalent  to,  what  had  been  paid  before  in 
another  way.  The  law  throws  the  burden 
of  proving  anterior  variation  on  the  party 
asserting  it.  If,  in  this  case,  the  ryot 
shows  that  he  has  paid  rent  at  a  uniform 
rate  for  20  years,  he  need  do  nothing  more, 
and  it  will  be  for  the  landlord  to  prove  that 
in  some  one  of  the  years  previous  to  the 
year  1249  ^^  ^^^^  ^^  renthad  varied. 
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As  the  question  of  uniformity  of  payment 
of  the  rent  for  20  years  before  suit  has  not 
been  gone  into  by  the  Judge  in  the  Court 
below,  we  think  that  the  case  must  be  re- 
manded for  that  purpose.  If  the  defendant 
can  prove  that  for  the  last  20  years  he  has 
paid  at  a  uniform  rate  of  rent,  and  the  land- 
lord cannot  disprove  it'he,  the  tenant,  will  be 
entitled  to  the  benefit  of  the  presumption 
arising  under  Section  4  of  Act  X.  of  1859, 
for  there  is  nothing  in  the  wording  of  the 
pottah  showing  a  variation  in  the  year  1249. 
Costs  to  follow  the  result. 


The  4th  June  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  C.  Hobhouse, 

Judges. 

Section  230,  Act  VIII.,  1859— Onus  probandi— 

Possession. 

Case  No.  220  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Mymensingh^  dated 
the  nth  November  t868^  affirming  a  deci- 
sion of  the  Moonsiff  of  that  District^  dated 
the  2*jth  March  1868, 

Woodoy  Tara  Chowdhrain  (Plaintiif), 
Appellant^ 

versus 

Khajah  Abdool  Gunee  (Defendant), 
Respondent, 

Baboo  Tarinee  Kant  Bhuttacharjee  for 

Appellant. 

Mr,  C  Gregory  for  Respondent. 

In  a  suit  under  Section  230,  Code  of  Civil  Proce- 
dure, to  recover  possession,  as  part  of  plaintiff's  share  of 
a  pergunnah,  ofcertain  fisheries  of  wnich  she  had  been 
dispossessed  by  defendant,  though  they  were  part  of  a 
julkur  mehal  which  had  been  left  by  a  partition  in-  the 
joint  possession  of  all  the  shareholders,  defendant  aver- 
ring that  the  fisheries  in  dispute  had  been  created  since 
the  partition  : 

Held,  that  it  lay  with  the  plaintiff  to  start  her  case 
by  showing  that  the  fisheries  were  a  part  of  the  julkur 
mehal  held  ijmalee  by  the  parties,  and  that  it  was  spe- 
cially necessary  for  her  to  prove  hond'fide  possession. 

Hobhouse,  J. — This  was  a  suit  under  the 
provisions  of  Section  230  of  the  Code  of 
Civil  Procedure  to  recover  possession  of 
z^xXaXvi  julkur s,  of  which  the  plaintiff  alleged 
she  had  been  in  possession  as  part  of  her 
share  of  Pergunnah  Attia  and  had  been 
dispossessed  by  the  defendant.  The  plaint- 
ifif's  contention  was  that  she  was  one  of  the 
8  annas  shareholders  of  one  part  of  the 
mehal,  and  that  the  defendant  was  one  of 
the  8  annas  shareholders  of  the  other  part 
of  the  mehal;  that  this  mehal   had   been 


partitioned  in  1838;  that  by  that  partitic 
ihe  julkur  mehal  was  left  in  the  jpint 
session  and  enjoyment  of  all  the  shari 
holders  of  the  16  annas,  and  so  had  beei 
held  by  them  ever  since ;  and  that  the  par] 
ticular  fisheries  of  which  plaintiff  sought  t^ 
recover  possession  were  part  of  that  mehal. 

The  defendant  does  not  seem  to  havi 
denied  the  partition  in  question,  nor  ik 
the  julkur  mehal  at  the  time  of  that  par| 
tition  was  left  and  had  been  ever  since  beh 
ijmalee;  but  he  averred  that  the  particuh 
julkurs  for  which  the  plaintiff  sued  were  m 
a  part  of  the  julkur  mehal  created  by  iW 
partition  of  1838  and  held  ijmalee,  but  had' 
been  created  since  the  partition  bad  been 
created,  he  said,  by  the  dilavion  of  one  of 
his  villages  in  the  mehal,  and  had  been  ever 
since  held  by  him  as  proprietor. 

Both  the  Courts  below  have  found  that 
the  plaintiff  has  failed  to  establish  her  case, 
and  have  dismissed  her  suit. 

In  special  appeal,  it  is  urged  that  the 
Courts  below  have  proceeded  on  a  wron^ 
theory  and  thrown  the  burden  of  proof 
upon  the  wrong  person,  and  two  cases  are 
quoted,  (i)  page  41,  Volume  VI.,  Weekly 
Reporter ;  (2)  page  267,  Gap  Volume  of 
the  Weekly  Reporter  of  1864. 

In  both  these  cases,  it  seems  to  us,  there 
was  no  contention  but  that  the  julkurs  in 
question  were  a  part  of  the  original  julkur 
mehal,  or  had  sprung  out  of  it  or  were  addi- 
tions to  it. 

Here,  however,  the  first  question  that 
arises  and  was  in  issue  between  the  parties 
was  whether  the  two  particular  julkurs  in 
dispute  were  a  part  of  the  julkur  mehal 
held  ijmalee  by  the  plaintiff  and  the  defend- 
ant as  such  part  of  such  mehal.  In  such 
a  case,  the  burden  of  proof  was  clearly  up- 
on the  plaintiff  to  start  her  case,  by  show- 
ing that  the  particular  julkurs  in  question 
were  a  part  of  the  julkur  mehal  held  in  ij- 
malee by  the  parties ;  and,  as  pointed  out  by 
Mr.  Gregory,  it  was  especially  necessary  in 
this  case  that  the  plaintiff  should  prove  the 
possession  which  she  set  up,  because  a  suit 
under  the  provisions  of  Section  230  can 
only  proceed  on  the  ground  that  the  plaintiff 
was  bond  jide  in  possession  of  the  property 
which  she  sues  to  recover ;  while  here  we 
have  a  distinct  finding  of  the  Lower  App^'- 
late  Comt  to  the  effect  that  "there  is  an 
"  entire  waat  of  evidence  as  to  the  plaintiff's 
<'  possession." 
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We  think,  therefore,  thai  the  Courts  be- 
Joir  were,  right  in  throwing  the  burden  of 
i  proof  on  the  plaintiff.  Neither,  in  regard 
to  the  other  ground  of  objection  taken,  do 
we  think  that  the  Lower  Appellate  Court 
erred  in  law  in  the  reasons  which  it  gave 
Cdt rejectins^  the  oral  testimony  of  the  plaint- 
iff. The  Court  said  that  it  was  of  a  con- 
flicting nature,  that  it  was  hearsay  and 
open  to  doubt  as  that  of  persons  who  were 
^either  interested  to  speak  for  the  plaintiff 
or  not  likely  to  have  knowledge  of  the  facts 
to  which  they  were  supposed  to  be  speak- 
big. 

We  dismiss  this  special  appeal  with  costs. 


The  5lh  June  1869. 

Present : 

The  Hon*ble  Sir  Barnes  Peacock,  A7.,  C/n'e/ 
Jus/icf,  and  the  Hon'ble  Dwarkanath  Mit- 
ler,  Judge, 

;  New  trial— Secttoji  2Z,  Act  XI.,  z865~Period  for 

*    notice  —  Questions   by    Small   Cause  Court 

Jnd|;i 


,  Rtference  to  the   High  Court  by  the  Judge 
of  the  Small    L  ause    Court  at  Hooghlyy 
I      dated  the  ^oth  March  iS6g. 

PeUimber  Shadhookhan  and  another  (Defend- 
ants), Petitioners^ 

versus 

Doya  Moyee  Dossee  (Plaintiff),  Opposite 

Party, 

Notice  of  intention  to  apply  for  a  new  trial  under  Sec- 
tioasi.  Act  XI.  of  1865,  is  an  essential  step  towards  such 
ap|?liatbn,  and  without  such  preliminary  step  an  appli- 
otioo  cannot  be  entertained. 

In  calculating  the  period  within  which  notice  is  to 
begivtB,  the  date  of  the  decision  should  be  excluded. 

Judges  of  Small  Cause  Courts  should  propound  for 
1^  opinion  of  the  High  Court  such  questions  only  as 
>nec  to  a  suit,  not  speculative  questions. 

Cast, — This  is  an  application  for  review 

of  judgment  passed  on  the  14th  of  January 

^»  in  the  original  suit  No.  7  cf  1869,  in 

'tuch  the  petitioners  were  defendants,  and 

tke  opposite  partyj  the  plaintiff.     The  case 

*M  instituted  in  this  Court  for  the  recovery 

0^  Rupees  30  on  a  simple  contract-debt,  and 

»as  tried   on   its   merits   and    decided    in 

f»ror  of  the   plaintiff,  who  having   applied 

for    immediate    execution    of    the     decree 

ipinsi  the  person  of  the  defendant  No.  i, 

Veinmber  Shadhookhan,  caused  the  amount 

oC  the  decree  with  costs  in  full  to  be  realized 

Vol.  XII. 


under  a  wairant  of  arrest  issued  hy  the 
Court.  The  money  was  duly  paid  and  the 
judgment-debtor  released  from  jail  on  the 
15th  idem. 

On  release  of  the  judgment-debtor  from 
jail,  the  petitioners  had  applied  for  a  copy  ' 
of  decree  on  the  20ih  January  last,  which 
was  granted  to  them  on  the  same  day. 

On  the  day  following,  viz.y  the  21st 
January  last,  the  petitioners  had  submitted 
the  application  in  question  for  a  review  of 
judgment  under  Section  21  of  Act  XI. 
of  1865. 

The  plaintiff  was  required  to  show  cause 
why  the  application  of  the  petiti<^ers  for 
a  new  trial  should  not  be  granted.  Among 
other  grounds  on  which  my  former  judg- 
ment may  not  be  reviewed,  the  plaintiff's' 
pleader  contends  that  as  the  application  of 
the  petitioner  for  a  new  trial  was  not  pre- 
ferred within  seven  days  from  the  date  of 
the  decision  (it  having  been  filed  only  on 
the  2  1  St  January,  being  the  eighth  day  from 
the  14th  idem,  the  date  of  the  decision),  it 
cannot  be  maintained  by  the  Court,  nor  its 
merits  tried.  He  further  argues  that  Sec- 
tion 21  of  Act  XL  of  1865  provides  that, 
in  cases  decided  on  the  merits,  ''  it  shall  be 
"  competent  to  the  Court  to  grant  a  new 
**  trial,  if  notice  of  the  intention  to  apply 
''  for  the  same  at  the  next  sitting  of  the 
"  Court  be  given  to  the  Court  within  the 
"  period  of  seven  days  from  the  date  of 
"  the  decision,  and  if  the  same  be  applied 
"for  at  the  next  sitting  of  the  Court;" 
but  no  such  notice  having  been  submitted 
to  the  Court  within  the  limited  time,  the 
application  for  a  new  trial  cannot  be  grant- 
ed, which  was  but  a  secondary  step  in  the 
matter,  and  which  was  presented  to  the 
Court 'on  the  21st  January  last,  when  the 
peiiod  allowed  for  preferring  an  application' 
for  a  new  trial  had  expired  on  the  previous 
day  under  the  law  above  quoted. 

Under  the  circumstances  stated  above, 
two  questions  arise  for  determination,  viz. — 

isi. — Whether  a  notice  of  the  intention 
to  apply  for  a  new  trial  is  an  essential  step 
to  be  adopted  by  the  petitioners  before 
making  a  formal  application  at  the  next 
silting  of  the  Court,  or  without  this  pre- 
liminary step  being  taken  an  application 
for  review  of  judgment  is  to  be  considered 
quite  sufficient  in  the  case,  if  it  be  presented 
to  the  Court  within  the  pLrio.l  mentioned 
in  Section  21  of  Act  XI.  of  1865  ? 

12-a 


i8 


Civil 


THt  WEEKLY  REPORTER. 


Rulings, 


[Vol.  xii. 


2ndly, — Whether  the  period  of  limitation 
within  which  such  notice  or  application  is 
to  be  presented  should  be  computed  inclu- 
sive or  exclusive  of  the  dale  of  the 
decision  ;  and  whether  a  petitioner  is  in 
time  if  he  comes  to  Court  on  the  seventh 
day  from,  and  exclusive  of  the  date  of,  the 
decision  ? 

In  regard  to  the  first  of  these  questions, 
I  am  of  opinion  that  a  notice  of  the  inten- 
tion to  apply  for  a  review  of  judgment  is 
not  an  essential  step  when  the  application 
itself  is  presented  within  the  limited  period. 
Under  Act  XLII.  of  i860  (for  the  establish- 
ment of  Courts  of  Small  Causes,  &c,),  which 
is  repealed  by  Act  JCI.  of  1865,  the  period  of 
limitation  within  which  an  application  for 
review  of  judgment  could  be  preferred  was 
thirty  days  from  the  date  of  the  decision  ; 
but  under  the  present  law  the  period  is  li- 
mited to  seven  days  only,  within  which  it 
is  not  possible  in  every  case  to  prefer  an 
application  containing  all  the  particulars  re- 
quired by  law.  *'  The  discovery  of  new 
'•  matter  or  evidence  which  was  not  within 
"  the  knowledge  of  the  petitioners  or  which 
**  could  not  be  adduced  by  him  at  the  lime 
**  when  such  decree  was  passed,"  &c.,  must 
require  time  ;  and  the  notice  in  question, 
which  contains  merely  an  intention  of  the 
party  to  apply  for  a  review  of  judgment  at 
the  next  sitting  of  the  Court,  was  contem- 
plated, it  appears,  to  precede  an  application 
with  a  view  to  take  the  case  out  of  the  Law 
of  Limitation  ;  but  in  a  case  where  an  appli- 
cation, could  at  once  be  preferred  within  the 
period  prescribed  by  law,  the  notice  does  not 
seem  necessary  to  be  given. 

Respecting  the  second  question  at  issue, 
I  do  not  think  that  it  was  the  intention  of 
the  Legislature  to  include  the  date  of  the 
decision  in  computing  the  period  within 
which  the  notice  should  be  given.  That 
date  should  in  all  cases,  in  my  opinion,  be 
excluded  from  the  period  of  limitation. 
"  The  days  shall  be  reckoned  from  and  ex- 
"  elusive  of  the  day  on  which  judgment  was 
"  pronounced,"  are  the  words  which  occur 
in  appeal-cases  under  Section  333  of  Act 
VIIL,  1859.  Under  Section  377  of  the  same 
Code,  under  the  head  of  review  of  judg-* 
meni,  the  application  shall  be  made 
"within  ninety  days  from  the  date  of  the 
**  decree,  unless  the  party  preferring  the 
'*  same  shall  be  able  to  show  just  and  reason- 
**  able  cause  to  the  satisfaction  of  the  Court 
"  for  not  having  preferred  such  application 
'*  within   the  limited  period."     But  Section 


2\  of  Act  XL  of  1865  contains  no  words 
to  a  like  effect.  The  period  is  fixed  by  the 
Act,  and  I  am,  in  consequence,  doubtfal  on 
the  subject  and  refer  the  matter  for  the  de- 
cision of  the  Hon'ble  Judges  of  the  High 
Court. 

Another  question  incidentally  arises  which 
should  also  be  determined  in  this  case,  9/e., 
whether  a  petitioner,  under  Section  21  of 
Act  XL  of  1865,  applying  for  a  new  trial 
after  the  expiration  of  the  period  of  limit-* 
ation,  the  last  day  of  which  "falls  during 
an  authorized  vacation  or  Sundav,  is  in 
time  if  he  comes  to  Court  on  the  first  day 
the  Court  re- opens. 

A  similar  question  has  already  heen 
disposed  of  by  the  Full  Bench  ruling, 
dated  14th  June  1865,  in  the  case  of  Raj- 
krislo  Roy  versus  Denobundhoo  Surmah, 
which  was  referred  by  me  for  the  decision  of 
the  High  Court,  but  that  was  a  regular  suit, 
barred  by  limitation  under  Act  XIV.  of  1859,  ' 
where  the  time  for  ils  institution  expired 
on  a  holiday ;  and  I  am  doubtful  whether  the 
same  decision  can  be  applied  to  an  application 
for  review  of  judgment,  which  is  neither  • 
similar  nor  analogous  to  it.  Suppose,  for 
instance,  a  decree  is  passed  by  the  Court  at 
the  latest  hour  of  the  day  followed  by  author- 
ized close  holidays,  extending  over  a  period 
exceeding  the  time  allowed  for  giving  a 
notice  or  preferring  an  application  for  re- 
view of  judgment,  it  becomes  quite  impos- 
sible for  the  party  to  seek  redress  under  the 
Section  of  the  law  above  alluded  to,  and  it 
must  be  productive  of  great  hardship  and 
injustice  to  the  applicant  if  no  allowance  be 
made  to  him  in  this  respect. 

I  am,  therefore,  of  opinion  that  when  a 
Sundav  or  an  authorized  vacation  durin<r 
which  the  last  day  allowed  for  a  review  of 
judgment  falls,  the  petitioner  is  entitled  to 
the  benefit  of  the  time  during  which  the 
Court  is  closed. 

Under  the  circumstances  stated  above, 
I  would  grant  the  application  of  the  peti- 
tioner for  a  review  of  judgment  conlingel^t 
on  the  decision  of  the  High  Court. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacock^  C.  J. — We  are  of  opinion  that 
the  notice  of  an  intention  to  apply  at  the 
next  sitting  of  the  Court  for  a  new  trial 
was  an  essential  step  to  be  adopted,  and 
that  without  such  preliminary  step  an 
application  to  the  Court  cannot  be  enter- 
tained.    In  calculating  the  period  of  days 
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within  which  notice  is  to  be  given,  the  date 
of  the  decision  should  be  excluded.  Neither 
the  2ist  nor  the  22nd  of  January  last  fell 
on  a  Sunday  or  on  a  holiday,  or  during  an 
aathorized  vacation.  The  Judge  of  the  Small 
Canse  Court  is  under  a  mistake  in  saying  that 
the  question  as  to  a  case  on  which  the  last 
day  falls  on  a  Sunday  or  during  an  authorized 
vacation,  incidentally  arises  in  this  case. 
Judges  of  Small  Cause  Courts  should  con- 
fine the  questions  which  they  propound  for 
the  opinion  of  the  High  Court  to  such  as 
arise  in  a  suit,  and  should  not  propound 
speculative  questions. 


The  5th  June  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  C.  Hobhouse, 

Judges. 

Issoes — Possession— Right  to  nsufnict— Mort- 
gage— EDCumbrances. 

Case  No.  346  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Addiiional  Subordinate  Judge  of  Dacca, 
Ja/ed  the  2^ih  November  1868,  reversing  a 
decision  of  the  Moonsiff  of  Lechragunge, 
doled  the  lyth  February  r868, 

Gobind  Chunder  Banerjee  (Defendant), 

Appellantj 

versus 

Mr.  J.  P.  Wise  (Plaintiff),  Respondent. 

Baboos  Hem  Chunder  Banerjee  and   Chun- 
der Madhub  Ghose  for  Appellant. 

Mr,  C.  Gregory  and  Baboos  Onookool 
Chunder  Mookerjee  and  Bungshee  Dhur 
Sein  for  Respondent. 

The  mortffage  of  certain  property  having  been  pur- 
chased by  5,  he  sold  it  to  Gy  who  foreclosed,  g'ot  a  decree 
for  possession,  and  sold  to  W.  W^s  intervention  having 
failed  in  a  suit  for  arrears  of  i entity  a  party  setting  up 
a  title  intermediate  between  him  and  the  ryot,  on  the 
ground  of  a  miras  puttah  obtained  from  the  mortgagor 
subsequently  to  the  mortgage,  he  ( W)  sued  to  have  his 
ri^t  declared  to  the  rents  payable  by  that  ryot.  His 
suit  was  dismissed  on  certain  issues  in  the  Court  of  first 
instance,  but  decreed  in  appeal  on  the  single  issue  as  to 
the  pottah  having  been  granted  subsequent  to  the  con- 
ditional sale. 

Held,  that  this  issue  arose  legitimately,  and  was  one 
within  the  Lower  Appellate  Court's  discretion  to  allow, 
and  within  his  jurisdiction  to  determine. 

Held,  that  it  was  not  only  not  necessary  for  plaintiff 
to  prove  possession,  but  the  very  ground  he  took  was 
want  of  possession,  his  cause  of  action  having  been  that 
be  had  been  prevented  from  enjoying  the  usufruct. 

Hrld,  that  plaintiff  was  entitled  to  get  the  property 
free  from  the  lease,  for  a  mortgagee  taking  possession 
sader  the  terms  of  the  mortgage  is  entitled  to  have  the 
property  in  the  same  condition  as  it  w^s  in  when  it  was 
mortgaged. 


Held,  that  it  was  for  defendant  to  show  that  the  en- 
cumbrance did  not  injure  the  outturn  of  the  property. 

Hobhouse,  f. — The  facts  of  this  case  are 
somewhat  peculiar.  The  suit  on  the  part  of 
the  plaintiff  was  to  have  his  right  declared 
to  a  4-annas  share  of  rents  payable  by  a 
certain  ryot  on  the  estate  which  was  the 
subject  of  dispute.  That  estate  \vzs  origin- 
ally the  property  of  KoodrutooUah  and 
another.  They  mortgaged  the  property  to 
the  Dacca  Bank.  That  Bank,  on  the  24th 
Assar  1266,  sold  the  mortgage  to  one  Ma- 
homed Sonee  who,  on.  the  same  date,  sold  to 
Khajah  Abdool  Gunny,  and  the  Khajah,  in 
Jyet  12/2,  having  in  the  meantime  fore- 
closed the  mortgage  and  got  a  decree  for 
possession,  sold  to  the  plaintiff.  At  some 
time  or  other,  not  stated  to  us,  the  defend- 
ant, special  appellant  before  us,  sued  the 
ryot- defend  ant  for  arrears  of  rent,  and 
although  the  plaintiff  intervened  in  that 
suit,  a  decree  was  given  to  the  special 
appellant.  The  special  appellant  set  up  a 
title  intermediate  between  the  plaintiff  and 
the  ryot  defendant,  on  the  ground  of  a 
miras  pottah  given  to  him  by  the  mort- 
gagor on  the  24th  Pons  1 266,  that  is,  sub- 
sequent to  the  mortgage.  Certain  issues 
were  laid  down  by  the  Court  of  first  in- 
stance, and  on  those  issues  the  plaintiff's 
suit  was  dismissed.  The  plaintiff  appealed 
to  the  Lower  Appellate  Court,  and  by  the 
permission  of  that  Court  was  allowed  to 
rest  his  case  on  a  single  point,  viz.,  that  as 
the  defendant's  miras  pottah  was  granted 
subsequent  to  the  date  of  the  conditional 
sale,  so  it  could  not  stand  good  against  the 
purchasers  under  that  sale  after  foreclosure 
of  the  mortgage.  The  plaintiff  dropped 
all  other  issues  and  rested  his  case  on  this 
alone,  and  on  this  issue  the  Lower  Appel- 
late Court  has  given  him  a  decree. 

The  first  point  taken  in  special  appeal 
is  that  the  issue  on  which  the  Lower  Appel- 
late Court  has  decided  in  the  plaintiff's 
favor  was  an  issue  which  changed  the 
whole  case ;  further,  that  the  Court  has 
given  the  plaintiff  a  decree  upon  a  ground 
which  originally  he  never  set  up. 

We  think  that  this  objection  is  not  good 
in  law.  There  is  no  doubt  that  upon  the 
facts  on  which  either  side  relied,  the  issue 
on  which  the  Lower  Appellate  Court  allow- 
ed the  plaintiff  to  rest  his  case  was  an  issue 
which  legitimately  arose ;  and  this  being 
so,  the  Lower  Appellate  Court  had  no 
doubt  a  discretion  to  allow  the  issue,  which 
was  one  of  law  only,  to  be  heard,  and  had 
jurisdiction  to  determine  it. 
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2ndly, — Whether  the  period  of  limitation 
within  which  such  notice  or  application  is 
to  be  presented  should  be  computed  inclu- 
sive or  exclusive  of  the  dale  of  the 
decision  ;  and  whether  a  petitioner  is  in 
time  if  he  comes  to  Court  on  the  seventh 
day  from,  and  exclusive  of  the  date  of,  the 
decision  ? 

In  regard  to  the  first  of  these  questions, 
I  am  of  opinion  that  a  notice  of  the  inten- 
tion to  apply  for  a  review  of  judgment  is 
not  an  essential  step  when  the  application 
itself  is  presented  within  the  limited  period. 
Under  Act  XLII.  of  i860  (for  the  establish- 
ment of  Courts  of  Small  Causes,  &c.),  which 
is  repealed  by  Act  JCI.  of  1865,  the  period  of 
limitation  within  which  an  application  for 
review  of  judgment  could  be  preferred  was 
thirty  days  from  the  date  of  the  decision  ; 
but  under  the  present  law  the  period  is  li- 
mited to  seven  days  only,  within  which  it 
is  not  possible  in  every  case  to  prefer  an 
application  containing  all  the  particulars  re- 
quired by  law.  "  The  discovery  of  new 
*'  matter  or  evidence  which  was  not  within 
"  the  knowledge  of  the  petitioners  or  which 
**  could  not  be  adduced  by  him  at  the  time 
"  when  such  decree  was  passed,"  &c.,  must 
require  tirne  ;  and  the  notice  in  question, 
which  contains  merely  an  intention  of  the 
party  to  apply  for  a  review  of  judgment  at 
the  next  sitting  of  the  Court,  was  contem- 
plated, it  appears,  to  precede  an  application 
with  a  view  to  take  the  case  out  of  the  Law 
of  Limitation ;  but  in  a  case  where  an  appli- 
cation could  at  once  be  preferred  within  the 
period  prescribed  by  law,  the  notice  does  not 
seem  necessary  to  be  given. 

Respecting  the  second  question  at  issue, 
I  do  not  think  that  it  was  the  intention  of 
the  Legislature  to  include  the  date  of  the 
decision  in  computing  the  period  within 
which  the  notice  should  be  given.  That 
date  should  in  all  cases,  in  my  opinion,  be 
excluded  from  the  period  of  limitation. 
"  The  days  shall  be  reckoned  from  and  ex- 
"  elusive  of  the  day  on  which  judgment  was 
"  pronounced,"  are  the  words  which  occur 
in  appeal-cases  under  Section  333  of  Act 
VIIL,  1859.  Under  Section  377  of  the  same 
Code,  under  the  head  of  review  of  judg- 
ment, the  application  shall  be  maTle 
"  within  ninety  days  from  the  date  of  the 
"  decree,  unless  the  party  preferring  the 
**  same  shall  be  able  to  show  just  and  reason - 
"  able  cause  to  the  satisfaction  of  the  Court 
"  for  not  having  preferred  such  application 
'*  within  the  limited  period."    But  Section 


21  of  Act  XL  of   1865   contains  no  wore 
to  a  like  effect.     The  period  is  fixed  by 
Act,  and  I  am,  in  consequence,  doubtful 
the  subject  and  refer  the  matter  for  the 
cision  of  the  Hon'ble  Judges  of  the  Ili^ 
Court. 

Another  question  incidentally  arises  whi< 
should  also  be  determined  in  this  case,  vi{ 
whether  a  petitioner,    under  Section  2t 
Act  XL  of  1865,  applying  for  a  new  trij 
after  the  expiration  of  the  period  of  limf 
ation,   the   last   day   of   which   falls   durii 
an    authorized    vacation    or    Simdav,  is 
time  if  he  comes  to  Court  on  the  first  di 
the  Court  re- opens. 

A  similar  question  has  already  beeal 
disposed  of  by  the  Full  Bench  ruling,' 
dated  14th  June  1865,  in  the  case  of  Raj-; 
kristo  Roy  versus  Denobundhoo  Surmah,^ 
which  was  referred  by  me  for  the  decision  d 
the  High  Court,  but  that  was  a  regular  suit, 
barred  by  limitation  under  Act  XIV.  of  1859, 
where  the  time  for  its  institution  expired 
on  a  holiday ;  and  I  am  doubtful  whether  the 
same  decision  can  be  applied  to  an  application 
for  review  of  judgment,  which  is  neither 
similar  nor  analogous  to  it.  Suppose,  for 
instance,  a  decree  is  passed  by  the  Court  at 
the  latest  hour  of  the  day  followed  by  author- 
ized close  holidays,  extending  over  a  perio.l 
exceeding  the  time  allowed  for  giving  a 
notice  or  preferring  an  application  for  re- 
view of  judgment,  it  becomes  quite  impos- 
sible for  the  party  to  seek  redress  under  the 
Section  of  the  law  above  alluded  to,  and  it 
must  be  productive  of  great  hardship  and 
injustice  to  the  applicant  if  no  allowance  be 
made  to  him  in  this  respect. 

I  am,  therefore,  of  opinion  that  wheri  a 
Sunday  or  an  authorized  vacation  during 
which  the  last  day  allowed  for  a  review  of 
judgment  falls,  the  petitioner  is  entitled  to 
the  benefit  of  the  lime  during  which  the 
Court  is  closed. 

Under  the  circumstances  stated  above, 
I  would  grant  the  application  of  the  peti- 
tioner for  a  review  of  judgment  conllngcW 
on  the  decision  of  the  High  Court. 

7  he  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacock,  C.  7.— We  are  of  opinion  that 
the  notice  of  an  intention  to  apply  ^^  ^P^ 
next  sitting  of  the  Court  for  a  nevr  tnai 
was  an  essential  step  to  be  adopted,  ana 
that  without  such  preliminary  step  a" 
application  to  the  Court  cannot  be  enter- 
tained.    In  calculating  the  period  of  days 
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within  which  notice  is  to  be  given,  the  date 
of  the  decision  should  be  excluded.  Neither 
the  21^  nor  the  22nd  of  January  last  fell 
on  a  Sunday  or  on  a  holiday,  or  during  an 
amborized  vacation.  The  Judge  of  the  Small 
Cause  Court  is  under  a  mistake  in  saying  that 
the  question  as  to  a  case  on  which  the  last 
day  falls  on  a  Sunday  or  during  an  authorized 
vacation,  incidentally  arises  in  this  case. 
Judges  of  Small  Cause  Courts  should  con- 
fine the  questions  which  ihey  propound  for 
the  opinion  of  the  High  Court  to  such  as 
arise  in  a  suit,  and  should  not  propound 
^colattve  questions. 


The  5lh  June  1 869. 

Present  : 

TbeHon'ble  H.  V.  Bayley  and  C.  Hobhouse, 

fudges. 

I»e»-Posse8sioii~Right  to  usufruct— Mort- 
gAge — Encumbrances. 

Case  No.  346  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Subordinate  Judge  of  Dacca y 
dated  the  2^th  November  1868,  reversing  a 
dtdsion  of  the  Moonsiff  of  Lechragunge, 
dated  the  tyth  February  1868, 

Gobind  Chunder  Banerjee  (Defendant), 
Appellants 

versus 

Mr.  J.  P.  Wise  (Plaintiff),  Respondent, 

Bakos  Hem  Chunder  Banerjee  and   Chun- 
der Madhub  Ghose  for  Appellant. 

*''•  C.  Gregory  and  Baboos  Onookool 
Vhunder  Mookerjee  and  Bungs hee  Dhur 
Sein  for  Respondent. 

.  *"*  "wfjjage  of  certain  property  having  been  pur- 
«*«aby  5,  he  sold  it  to  G,  who  foreclosed,  got  a  decree 
^possession,  and  sold  to  W.  W's  intervention  having 
•^wsd  in  1  suit  for  arrears  of  tent 'by  a  party  setting  up 
» title  intermediate  between  him  and  the  ryot,  on  the 
FW"»d  of  a  miras  pottah  obtained  from  the  mortgagor 
^^ucntly  to  the  mortgage,  he  ( W)  sued  to  have  his 
T«  declared  to  the  rents  payable  by  that  ryot.  His 
^was  dismissed  on  certain  issues  in  the  Court  of  first 
J^oce,  but  decreed  in  appeal  on  the  single  issue  as  to 
™^tah  having  been  granted  subsequent  to  the  con- 

w?***L  *t*^  *****  *^"*  arose  legitimately,  and  was  one 
•wathe  Uwcr  Appellate  Court's  discretion  to  allow, 
««  wuhm  his  jurisdiction  to  determine. 
HEtD,  that  ii  was  not  only  not  necessary  for  plaintiff 
PJ^  possession,  but  the  very  ground  he  took  was 
uT^^'^wsion,  his  cause  of  action  having  been  that 

H»f      L  P^^^*^"'^<i  ^^om  enjoying  the  usufruct. 

freef       k    P**^"''*f  ^*^«  entitled  to  get  the  property 

»oin  the  lease,  for  a  mortgagee  taking  possession 

r«|  jne  tenns  of  the  mortgage  is  entitled  to  have  the 

•ortw^  '°  ^^  *^me  condition  as  it  was  in  when  it  was 


Held,  that  it  was  for  defendant  to  show  that  the  en- 
cumbrance did  not  injure  the  outturn  of  the  property. 

Hobhouse^  J. — The  facts  of  this  case  are 
somewhat  peculiar.  The  suit  on  the  part  of 
the  plaintiff  was  to  have  his  right  declared 
to  a  4-annas  share  of  rents  payable  by  a 
certain  ryot  on  the  estate  which  was  the 
subject  of  dispute.  That  estate  was  origin- 
ally the  property  of  Koodrutoollah  and 
another.  They  mortgaged  the  property  to 
the  Dacca  Bank.  That  Bank,  on  the  24th 
Assar  1266,  sold  the  mortgage  to  one  Ma- 
homed Sonee  who,  on.  the  same  date,  sold  to 
Khajah  Abdool  Gunny,  and  the  Khajah,  in 
Jyet  12/2,  having  in  the  meantime  fore- 
closed the  mortgage  and  got  a  decree  for 
possession,  sold  to  the  plaintiff.  At  some 
time  or  other,  not  stated  to  us,  the  defend- 
ant, special  appellant  before  us,  sued  the 
ryot-defendant  for  arrears  of  rent,  and 
although  the  plaintiff  intervened  in  that 
suit,  a  decree  was  given  to  the  special 
appellant.  The  special  appellant  set  up  a 
title  intermediate  between  the  plaintiff  and 
the  ryot  defendant,  on  the  ground  of  a 
miras  pottah  given  to  him  by  the  mort- 
gagor on  the  24ih  Pous  1 266,  that  is,  sub- 
sequent to  the  mortgage.  Certain  issues 
were  laid  down  by  the  Court  of  first  in- 
stance, and  on  those  issues  the  plaintiff's 
suit  was  dismissed.  The  plaintiff  appealed 
to  the  Lower  Appellate  Court,  and  by  the 
permission  of  that  Court  was  allowed  to 
rest  his  case  on  a  single  point,  viz.,  that  as 
the  defendant's  miras  pottah  was  granted 
subsequent  to  the  date  of  the  conditional 
sale,  so  it  could  not  stand  good  against  the 
purchasers  under  that  sale  after  foreclosure 
of  the  mortgage.  The  plaintiff  dropped 
all  other  issues  and  rested  his  case  on  this 
alone,  and  on  this  issue  the  Lower  Appel- 
late Court  has  given  him  a  decree. 

The  first  point  taken  in  special  appeal 
is  that  the  issue  on  which  the  Lower  Appel- 
late Court  has  decided  in  the  plaintiff's 
favor  was  an  issue  which  changed  the 
whole  case;  further,  that  the  Court  has 
given  the  plaintiff  a  decree  upon  a  ground 
which  originally  he  never  set  up. 

We  think  that  this  objection  is  not  good 
in  law.  There  is  no  doubt  that  upon  the 
facts  on  which  either  side  relied,  the  issue 
on  which  the  Lower  Appellate  Court  allow- 
ed the  plaintiff  to  rest  his  case  was  an  issue 
which  legitimately  arose;  and  this  being 
so,  the  Lower  Appellate  Court  had  no 
doubt  a  discretion  to  allow  the  issue,  which 
was  one  of  law  only,  to  be  heard,  and  had 
jurisdiction  to  determine  it. 
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The  next  objection  is,  that  upon  the  facts  i  We  think  this  is  an  equitable  interpretation 
on  which  the  plaintiff  sued  he  was  bound  \  to  put  upon  the  contract  between  the  parties 
to  prove  his  possession,  and  inasmuch  as  in  the  case.  It  is  pressed  on  us,  however,  or 
that  possession  was  not  proved,  his  suit  rather  the  argument  arose  out  of  a  doubt 
should  have  been  dismissed.  No  doubt,  the  expressed  by  the  Court  itself,  that  if,  while 
plaintiff  does  seem  to  have  thought  it  neces-  |  the  mortgagor  is  still  in  possession  and  be- 
sary  for  him  to  prove  his  possession,  but  it    fore  foreclosure,  he  can  alienate  the  properly, 


is  quite  clear  that  he  erred  on  that  point, 
and  that  on  his  grounds  of  action  it  was 


and  that  alienation  will  under  certain  circum- 
stances be  good,  so  it   follows  that  he  can 


not  only  n'5t  necessary  but  that  the  very  j  create  encumbrances  on  the  property.  This 
ground  which  he  took  was  a  ground  to  the  i  argument,  however,  seems  to  us  not  to  be  • 
effect  that  he  was  not  in  possession.  Pos-  logical.  No  doubt,  a  mortgagor  in  posses- 
session  of  landed  property,  such  as  this,  sion  can  for  certain  purposes  alienate  the 
means  nothing  more  than  enjoyment  of  the  I  property,  but  that  is  not,  as  pointed  out  by 
usufruct  of  that  property  by  the  receipt  of  I  Baboo  Onookool  Chunder  Mookerjec,  a  real 


rents  from  ryots  and  so  forth ;  and  the 
plaintiff'^  cause  of  .action  was  that  he  had 
been  prevented  from  enjoying  such  usufruct 
by  the  defendant,  special  appellant  before 
us,   setting   up   a   miras  pottah,    suing    by 


alienation  of  the  property.  It  is  noihrDg 
more  than  selling  the  righi  io  redeem.  If 
the  alienee  pays  off  the  mortgage,  then  ibe 
mortgagee  has  got  all  that  he.  bargained  for, 
and  the  alienee's  purchase  must  stand  good. 


virtue  of  that  pottah,  and  being  successful  |  If,  on  the  other  hand,  the  alienee  does  not 
in  that  suit,  that  is  to  say,  successful  in  j  pay  off  the  mortgage,  the  mortgagee  will  get 
ousting  the  plaintiff  of  the  usufruct  of  the  possession  of  the  property,  and  the  question 
land  by  taking  that  usufruct  to  himseif.  |  will  still  remain  as  to  the  state  in  which  he 

The  third  objection  is  to  the  principle  on  I  should  receive  it.  That  question  is  not  to 
which  the  Lower  Appellate  Court  has  de-  |  be  determined  by  the  fact  that  the  mortgagor 
cided  the  issue  which  was  before  it.     That  i  can  alienate  pending  the  foreclosure. 


permanent  encumbrance  of  the  nature  m-       **  u  •             «•                         «-*^,.,f«hranre 

"  volved  in  this  suit  cannot  be  created  by  the    Pf\^  m    question    was  an    fncumb'ance 

J, . ^.   „^  „«  4^  «*^ A         A             ■     J  which  was    miurious    to  his    mterests.     " 

mortgagor,  so  as  to  stand  good  as  agamst  ^         ^                     ^^^^  ^Hh    ] 

"  the  mortgagee,  when  his  right  has  been  per-  ^      ,    ^   ,    ,         ?\ i      ;       "  .;^„   /^nmnre- 
"fected     bv     foreclosure  T^mceedinaq       Al    1^"^  knowledge   of   the  transaction   compre 
tected     by     loreclosure- proceedings.     Al-    j^  ^^  .  .  ^    ^^^  ^^^  ^^ealion 

'•though  such  a /wxrjx  lease  might  stand  good  I    c        u  .^1.  a\.        «*  ^-f/>rinratc 

<i      1^  ^««  .u«  ..:«u**       J         ♦u  .  I  of  such  a  miras  pottah  does  not  deienoraic 

"  so  long  as  the  right  to  redeem  the  mortgage  '  ,  .     -        x^-  u    -^    -      ^.^«i/»H  •  hut 

^. •  ^„%u*u5_^*  *  ®  ^    '  the   property   in   which    it    is    cieaiea ,  D"i 

^  r^^  •  I?  t\  '"^"f «°''  >■«'  "°  *°°"«''   even  if  it  were  not  so.  we  should  s.ill  say 

'  K  ii  .Ji^^l  fc^"  ,        ^'T'l  P*''m1    that  the   contract  betvJeen   the  parties  was 
"absolutely  to  the  mortgagee,  the  lease  will  ;        ,       .  ,  ,  .  l      ♦!.«♦  iKp 

"be  held  as  determined,  and  the  mortgagee  I  ^^  ^^^  ^'^^  ^^  ^^«  mortgage  either  that  inc  | 
"  will  be  entitled  to  get  the  property  free  from  |  mortgagor  should  pay  off  the  mortgage 
"  the  encumbrance.  Such  a  lease  partakes  i  within  a  certain  time  and  thus  redeem  tw 
"of  the  nature  of  the  right  of  the  grantor,  !  property,  or  else  that  he  should  give  up 
"which  is  but  a  conditional  one,  and  it  must  |  the  property  in  the  same  state  in  which  it 
"  cease  when  the  condition  lapses.  The  mort- 1  stood  at  the  time  of  the  mortgage.  And 
"gagee  to  whom  the  sale  was  made  is  surely  j  j^  ^^^^  ^^  f^j,^^  therefore,  that  if  subsc- 
"  entitled   to  recover  the  property    in    the  .  .     .u  *  .u  *««/ynr  has 

"state  in  which  it  was  at  The  time  of  that  j  ^"^"^^^  ^^^  mortgage  t^e  mortgagor  fi« 
"sale,  and  not  at  the  time  when  his  right  i  "^"^^^^^^  ^ny  encumbrance  which  was  not  in 
"  to  cfnter  into  possession  accrues  after  the  I  existence  at  the  time  of  the  mortgage,  it 's 
"  foreclosure-proceedings."  The  meaning  upon  him  to  show  that  such  encumbrance  has 
of  that  decision,  shortly  stated,  is  that  the  \  not  injured  the  outturn  of  the  property.  '^^^ 
mortgagee,  if  the  mortgage  is  not  redeemed,  has,  as  above  remarked,  not  been  shown 
and  if,  under  the  terms  of  that  mortgage,  \^  this  case.  This  seems  to  us  to  be  the 
he  takes  possession  of  the  property  mort-  j       ^^  ^he  case,  and  we  are  not  shown 

gaged,  IS  entitled  to  have  that  property  in     ^  ,/.      ,    ,, 
the  same  condition  as  that  in  which  it  stood  !  ^^y^^'^g  ^^  the  contrary. 
when  it  was  mortgaged  to  him.  i      The  special  appeal  is  dismissed  \^ith  costs. 
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The  7th  June  1 869. 

Present : 

The  Hoo'ble  H.  V.  Bayley  and  C.  Hob- 
house,  Judges, 

Decree  inter  alios. 


10  be  Wosseemooddeen's  property,  and  in 
which,  in  default  of  evidence  on  her  part, 
the  Court  passed  a  decree  dismissing  her 
suit. 

In  special  appeal,  it  is  contended  that  that 
decree  is  no  evidence  against  the  plaintiffs. 
We  think  this  contention  is  good  in  law. 


Case  No.  386  of  1869. 


It  was  a  decree  inter  alios,  and  we  cannot 
j  see  how  it  can  be  held  to  bind  the  plaintiffs 

^.,.         ,^  ...       ^       ,.      who  were  not  parties  to  it. 

Special  Appeal  from   a  decision   passed    by  j 

tht  Subordinate  Judge  of  Dacca,   dated '      It  is,  however,  contended  by  the  pleader 

the  2Stk    November    rS68,    modifying   a  \  for    the    special    respondent    that    on    the 

decision  of  the  Moonsif  of  Bohur,  dated  |  strength  of  the  decision  to  be  found  in  page 


the  jtst  December  tSS'j, 

Golttck  Monee  Debia  and  another  (Plaintiffs), 

Appellants, 

versus 

Ram  Monee  Bose  and  others  (Defendants), 
Respondents, 

Baboo  Nuleet  Ckunder  Sein  for 
Appellants. 


67,  Volume  VIII.  of  the  Weekly  Reporter, 
such  a  decree  would  bind  the  plaintiffs. 

The  facts  stated  in  that  decision  leave 
some  doubt  as  to  what  was  exactly  the 
position  of  the  parties  to  the  suit.  But  we 
think  we  may  safely  conclude  that  there  the 
plaintiff  was  a  person  who  sued,  on  the 
strength  of  a  certain  zur-i-peshgee  lease, 
two  persons  who  were  the  judgment-debtors 
of  the  defendant. 


It  was  held  that  the  zur-i-peshgee  in  ques- 

Mo«    Ramesh     Chunda-    MilUr,     Kahe  '■  »io»  *«  '^l^'^Kf  ^i^li^^fTTct^th^ch 
m.n    /,.,     and    K.Ue    KisHen    S.in  ^^^^^^^^^  ^^^^-^^^  ^^^^^^^^ 
for  Respondents.  ^^^^^^  ^^^^  ^^^^  .^^  ^^^  ^^^^^^  ^^^  defendant 

was  bound  to  take  the  estate  of  his  judg- 
ment-debtors saddled  with  the  zur-i-peshgee 


In  t  suit  to  have  it  declared  that  a  certain  howlah 
«as  the  property  of  {W)  plaintiff's  judgment-debtor, 
drfendants  contended  that  it  had  been  the  property  of 
uother  person  and  that  they  had  purchased  it  in 
ciecution  of  a  decree  against  that  person.  The  I^wer 
Appellate  Court  found  for  the  defendants  on  the  basis 
of  a  decree  dismissing  a  suit  by  W's  representative  to 
bve  the  property  declared  to  be  VTs. 

Held  that  that  decree  could  not  bind  plaintiffs  who 
«efc  not  parties  to  it. 


which  they  had  executed. 


That  is  not  the  case  now  before  us.     In 
this   case,   Wosseemooddeen    is    the    judg- 
ment-debtor of   the  plaintiff,  and  there  was 
510  act  on  his  part  by  which   his   property 
became  alienated  to  the  defendants.     On  the 
contrary,  the  defendant's  contention  is  that 
the  properly  was  not  the  property  of  Wos- 
seemooddeen, but  of  some  one  else.     And  if 
Hobhcuit,    r.-THis   was  a  suit  on  the  ! 'h«  Plain''ff«  "«  ""^  judgment-creditors  of 
part  of  the  plaintiff  to  have  it  declared  that  i  Wosseemooddeen    we   know  of  no  law  or 
a  certain  kharija  howlah  called  SaUh  Maho-    precedent  of  the  Court  which  would  preven 
ma.  was  the  property  of  one  Wosseeniood- 1  him  from  seeking  to  have  it  established  iha 


deen,  judgment-debtor. 

It  was  contended  by  defendants  that  the 
property  belonged  to  another  person,   and 


the  property  now  in  dispute  is  the  property  of 
his  judgment-debtor. 

r-r-'v   -—"6—  *- r— ^ — »   f      We  are  told  that  there  is  evidence  on  the 

ihal  they  had  purchased  it  in  execution  of    record  to  show  that  the  property  in  question 
decree  against  thai  person.  is  the  properly  of  Wosseemooddeen.     We, 

The  Lower  Appellate  Court  found  for  the  ,  therefore,  reverse  the  judgment  of  the 
defendants  on  the  basis  of  a  decree  of  the  1  Lower  Appellate  Court  and  remand  the  case 
29tb  of  July  1865  in  their  favor.  i  to  be  determined  on  the  evidence  on  the  re- 

Tv  ,  .  .        u-  u  I  cord,  excluding  the  decision  of  the  29th  of 

Itot  was  a  decree  m  a  case  in  which  '  *  j    ^g^  ° 

Haloo  Bibee,  the  representative  of  Wosseem- 1  -^    ^        ^' 

ooddcen,  sued  to  have  this  property  declared  1      Costs  will  follow  the  result. 
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The  7th  June  1 869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Breach  of  Contract — Limitation— Clause  9,  Sec- 
tion I,  Act  XIV.,  1859. 

Case  No.  201  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  ist  Au- 
gust 1868. 

Mohadeo  Lall  and  others  (Plaintiffs), 
Appellants, 

•  versus 

Nundun  I^all  and  another  (Defendants), 

Respondents. 

The  Advocate- General  and  Mr.  C.  Gregory 
and  Baboo  Sreenath  Doss  for  Appellants. 

Mr.  G.  C.  Paul  and  Bahoos  Debendro  Na- 
rain  Bose  and   Obinash   Chunder  Bauer- 
jee  for  Respondents. 

In  a  suit  to  enforce  the  performance  of  an  agreement 
alleged  to  have  been  entered  into  between  plaintiffs  and 
the  principal  defendant,  whereby  the  latter,  on  considera- 
tion of  an  undertaking"  subsequently  carried  out,  was 
to  admit  the  former,  who  were  his  uterine  brothers,  to  a 
share  of  the  property  of  his  adopting  father  which  in- 
cluded an  interest  in  land  : 

Held,  that  this  was  substantially  a  suit  on  a  contract 
governed  by  the  limitation  fixed  by  Clause  9,  Section  i, 
A<5t  XIV.  of  1859;  that  the  defendant  was  in  a  position 
to  fulfil  that  contract  on  the  deaths  of  his  adoptive  pa- 
rents respectively  ;  and  that  plaintiff's  suit,  not  having 
been  brought  within  three  years  of  the  dates  of  those 
deaths,  was  barred  by  limitation. 

Glover,  J. — This  was  a  suit  to  enforce 
the  performance  of  an  agreement  alleged  to 
have  been  entered  into  between  the  plaintiffs 
and  defendant  Nundun  Lall,  whereby  the 
latter  was  to  admit  the  plaintiffs,  who  are 
his  uterine  brothers,  to  a  share  of  the  proper- 
ty of  his  adopting  father  Brij  Beharee  Lall. 
The  consideiation  for  this  is  said  to  have 
been  an  undertaking  (subsequently  carried 
out)  to  admit  Nundun  Lall  10  a  share  in  his 
natural  father's  estate. 

Nundun  Lall  was  adopted  by  Brij  Beha- 
ree Lall  in  the  Kritima  form  in  the  year 
1269  F.  S.,  and  it  is  alleged  that  his  natural 
father  Janokee  Ram  allowed  the  adoption 
to  be  made  solely  on  the  understanding  that 
all  his  other  sons  should  participate  in  the 
adoptive  father's  property. 


Brij  Beharee  Lall  died  on  the  ist  of  Bha« 
dro  1270,  and  his  widow,  Anundo  Koer,  01 
the  5th  of   Magh   1271,    from   which  dat 
defendant,  as  adopted  son,  took  possession 
their  property. 

The  plaintiffs  allege  further  that  in  the 
year  1273  F*  S.,  the  defendant  Nundun  Lall 
executed  a  written  engagement  to  the  same 
effect  as  the  verbal  one  entered  into  in  1269,  | 
that  this  deed  was  taken  to  the  Collectors  ^ 
office  for  registration,  but  that  Nundun 
Lall  refused  to  register,  and  so  the  plaintiffs 
were  obliged  to  bring  this  suit. 

The  defendant  Nundun  Lall  (the  other 
defendant  Gopal  Lall  was  a  pro  formd  de- 
fendant only)  denied  the  existence  of  any 
agreement  either  verbal  or  written,  and 
pleaded  that  the  plaintiffs  were  out  of  time 
under  Clause  9,  Section  i,  Act  XIV.  of  1859. 

The  Judge  held  that  this  Section  of  the 
Act  applied,  and  that  as  plaintiffs  had  not 
brought  their  suit  within  three  years  of  the 
deaths  of  Brij  Beharee  Lall  and  Anundo 
Koer,  they  were  barred  by  limitation. 

The  plaintiffs  appeal  against  this  decision. 

The  principal  objection  taken  by  the 
learned  Advocate-General  on  their  behalf 
is,  that  their  suit  -was  not  one  to  recover 
on  a  contract  under  Clause  9,  Section  i  of 
Aft  XIV.  of  1859,  but  rather  one  for  the 
recovery  of  an  interest  in  land,  to  which  the 
12  years'  limitation  under  Clause  12,  Sec- 
tion 1  of  the  A6t  would  apply. 

In  support  of  this  objection,  it  was  argu- 
ed that  had  the  suit  been  one  for  breach  of 
a  contract,  it  would  have  contained  a  claini 
for  damages ;  that  the  plaintiffs  had  no  need 
to  sue  for  specific  performance.  All  iney 
wanted  was  to  get  possession  under  the 
agreement  entered  into  with  them ;  that  this 
agreement  was  substantially  in  the  nature  of 
an  exchange  between  the  parlies,  to  which 
Clause  12  would  undoubtedly  apply,  »^" 
not  Clause  9.  We  were  also  referred  to  the 
ruling  of  the  Full  Bench  in  the  case  of  Sur- 
war  Hossein  versus  Shahazadah  Goiam  Ma- 
homed, 9  Weekly  Reporter,  page  17^1  ^^ 
being  in  point. 

This  case  does  not  see^j  to  us  to  have 
anv  special  bearing  on  the  point  at  issue. 
It  'was  held  in  that  case  that  the  mutwallec 
had  entered  into  no  contract,  and  that  as 
ae^ainst  him  the  suit  was  one  to  enforce  a 
ciiargc  upon  land,  and  that,  therefore,  Clause 
12.  Section  i  of  the  Limitation  Act  was 
applicable. 

f 


)869.] 


Civil 


THE    WEEKLY   REPORTER. 


Rulings* 


n 


Then  as  to  the  ground  of  ihe  plaintiffs' 
suit,   it. is  not  contended    that    they    bad 
by  inheritance  any  claim  to  share  in   Brij 
Bcharec    LalKs    estate.     On    the    contrary, 
ihey  claim  their  shares  on  the  ground  that 
the'  defendant    had    contracted   with   them 
by  an  ikrarnaraah   to  give   them    part    of 
the  estate,   in  consideration   of   their    hav- 
ing given  up  to  him  a  share  in  his  natural 
father's  properly ;  and  they  date  their  cause 
of  action  from  the  date  on  which  they  say 
that  that  ikrarnamah   was   denied    by    the 
defendant  Kundun  Lall's  refusal  to  register 
iL    They  make  no  mention  in  any  part  of 
ibeir  plaint  of  any  other   right  except  that 
given  10  them  by   Nundun  Lall  under  the 
agreement.     Moreover,   if   the  plaintiffs  do 
not  sue  on  their  contract,   we   fail   to   see 
what  was  their   ground  of  action,  or   what 
light  they  had  to  bring  a  suit  at  all ;  they 
could  only  succeed  in  obtaining  an  interest 
in  the  land    by    proving   the   contract — the 
one  thing  was  a  condition  precedent  to  the 
od«r. 

It  was  contended  further,  though  the 
argument  was  not  much  pressed,  that  the 
plaintiffs  alleged  themselves  to  have  been 
in  joint  possession  with  their  brother  of 
Brij  Beharee  Lall's  properly,  and  that  the 
Jndge  ought  to  have  determined  this  ques- 
tion of  fact  whether  the  defendant's  posses- 
sion from  the  dales  of  Brij  Beharee  Lall's 
and  of.  bis  widow's  •  deaths  was  joint  or 
separate.  I 

Bat  we  find  that  the  plaint  most  distinctly 
aales  ihat  the  defendant  No.  i  was  in  pos- 
session and  that  the  plaintiffs  never  held 
possession  of  the  disputed  property.  No 
doubt  one  of  the  plaintiffs'  vakeels,  in 
answer  to  the  question  put  to  him  nearly  a 
year  after  the  suit  was  instituted,  stated 
generally  that  all  the  brothers  were  in  pos- 
Jcssion ;  but  this  answer  was  in  direct  opposi- 
tion to  the  terms  of  the  plaint,  and  altogether 
mconsistent  with  the  relief  which  the  plaint- 
iffs sought. 

Lailly,  it  is  urged  that  the  Judge  ought 
to  have  taken  the  ikrar  as  evidence  of  the 
contract,  but  this  ikrar  not  being  registered 
was  not  receivable  in  evidence.  This  point 
has  been  ruled  by  the  Full  Bench  decision 
of  this  Court,  dated  7th  August  1868,  10 
Weekly  Reporter  51. 

On  ihe  whole,  therefore,  and  after  consi- 
dering all  the  arguments  urged,  we  are  cf 
opinion  that  this  was  substantially  a  suit  on 
a  contract  to  which  the  limitation  fixed  by 
Clause  9,  Section   i,   Act    XIV.    of   1859 


applies  ;  that  the  defendant]Nundun  Lall  was 
in  a  position  to  fulfil  that  contract  on  the 
deaths  of  Brij  Beharee  Lall  and  Anundo 
Koer  respectively  ;  and  that  the  plaintiffs' 
suit,  not  having  been  brought  within  three 
years  of  the  dates  of  those  deaths,  is  barred 
by  limitation. 

The  appeal  is  dismissed,'and  the  Judge's 
order  affirmed  with  costs. 

Kempi  y, — I  am  of  the   same   opinion. 
The  plaintiffs  had  no  title  whatever  in  the 
estate  claimed,  which  was  the  estate  of  Brij 
Beharee  Lall,  and  to  which  the   defendant 
Nundun  Lall  has  succeeded  as  the  adopted 
son  of   Brij    Beharee   Lall.     The   plaintiffs' 
title,  if  any,   is  under  the  agreement  of  the 
I  St  Bhadro    1270.     Nundun    Lal^,    on    the 
death  of  Brij  Behiree  Lall,  took  possession 
of  the  estate  of  his  adopting   father.     From 
that  time,  Nundun  Lall  was  in  a  position  to 
perform  his  part  of  the  alleged  contract  be- 
tween him  and  the  plaintiffs.     If  he  did  not 
do  so,  the  cause  of  action  to  the  plaintiffs 
accrued  to  ihem  from  the  time  that  Nundun 
Lall  refused  to  perform  his  part  of  the  alleg- 
ed agreement ;  and  as  more  than  three  years 
had  expired  between  the  date  the  defendant 
Nundun  Lall  took  possession  of  the  estate 
of  Brij  Beharee  Lall,  and  the  dale  on  which 
this  suit  is  brought,  it   is,    in  my  opinion, 
clearly  barred  under  the  provisions  of  Clause 
9,  Sedion  i,  Act  XIV.  of  1859. 


The  7th  June  1869. 
Present  : 

The  Hon'ble  H.  V^.  Bayleyand  C.  Hobhouse, 

Judges. 

Remand— Section  148,  Act  VIII.,  1859. 
Case  No.  269  of  1869. 

Special  Appeal  from   a  decision  passed  by 
ihe    Subordinate     Judge     of    Tipper dh^ 
dated  the  12th  November  1868,  affirming 
a   decision    of  the    Sudder    Moonsiff    of 
that  District,  dated  the  28th  May  1868. 

Puddo  Lochun  (Defendant),  Appellant, 

versus 
Sirdar  Khan  (Plaintiff),  Respondent. 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboos  Anund  Chunder  Ghossal  z,i\di  Kalet 
Kishen  Sein  for  Respondent. 

When  a  case  is  remanded  to  be  re-trted  under  the 
terms  of  Section  148,  A<5t  VIII.,  1859,  a  Court  is  not 
justified  in  taking,  and  determining  on,  any  evidence 
nut  on  the  record  at  the  time  of  remand. 
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Bayley,  J. — We  think  that  this  special 
appeal  ought  to  be  decreed  with  costs»  and 
the  judgment  of  the  Lower  Appellate  Court 
reversed. 

Plaintiff  sued  for  confirmation  of  ijara- 
daree  rights,  and  claimed  the  lands  as  rent- 
paying  lands ;  he  sued  also  for  assessment 
of  rents. 

It  is  necessary  to  see  whether  the  lands 
in  dispute  were  rent  paying  lands,  and 
whether  plaintiff  had  evidence  on  the  record 
to  show  that  he  collefted  rents  from  these 
lands. 

The  plaintiff's  suit  for  rent  was  dismissed 
on  the  27th  of  April  1867,  and  upon  this 
dismissal  4he  plaintiff  instituted  this  present 
suit  on  the  allegation  that  he  had  been 
dispossessed. 

On  the  loth  of  September  1867  he  was 
ordered  to  produce  his  witnesses,  and  the 
ist  of  November  was  fixed  as  the  date  of 
hearing.  But  as  on  that  day,  which  was  the 
fourth  day  after  the  re-opening  of  the  Court, 
neither  plaintiff  nor  his  pleaders  appeared, 
the  case  was  dismissed  agreeably  to  Section 
114,  Aa  VIII.  of  1859. 

An  application  was  then  made  under 
Section  1 1 9  of  the  said  Aft  for  a  new  trial 
on  the  ground  that  Section  114  did  not 
strictly  apply  to  the  present  case. 

The  re-trial  was  refused,  and  the  case  was 
again  dismissed,  but  the  Judge,  on  appeal, 
directed  a  determination  to  be  come  to 
under  the  provisions  of  Section  148. 

Then  after  remand  for  this  purpose, 
new  witnesses  and  new  documents  were 
produced,  and  the  suit  of  the  plaintiff  was 
again  dismissed. 

In  dissatisfaction  of  this  decree  of  the 
first  Court,  an  appeal  was  preferred  to  the 
Judge,  and  the  Judge  decreed  the  appeal 
of  the  plaintiff,  and  reversed  the  decision 
of  the  first  Court. 

The  grounds  taken  in  special  appeal 
against  the  decision  of  the  Lower  Appellate 
Court  are,  /j/,  upon  the  plea  of  limitation, 
the  Lower  Appellate  Court  has  erroneously 
placed  the  burthen  of  proof  upon  the  defend- 
ants ;  and,  2nd,  that  the  Lower  Appellate 
Court  had  not  the  authority  to  decide  the  case 
upon  documents  admitted  subsequent  to  the 
completion  of  the  record,  contrary  to  the 
provisions  of  Section  148,  Act  VIII.  of 
1859. 

The  Lower  Appellate  Court's  judgment 
is  erroneous,  and  must  therefore  be  reversed. 


The  case  was  remanded  to  be  re-tried  under 
the  terms  of  Section  148,  Act  VIII.  of 
1859,  which  is  as  follows :  "  If  cither 
"party  to  a  suit  to  whom  time  may  have 
''been  granted  shall  fail  to  produce  his 
''proofs,  or  to  cause  the  attendance  of  bis 
**  witnesses,  or  to  perform  any  other  act 
"for  which  time  may  have  been  allowed, 
"the  Court  shall  proceed  to  a  decision  of 
"the  suit  on  the  record,  notwithstanding 
"  such  default." 

The  words  of  the  law  are  that  the  Court 
shall  proceed  to  a  decision  of  the  suit  on 
the  record,  and  not  that  the  Court  may 
proceed  to  a  decision  of  the  suit ;  and  conse- 
quently the  Court  was  not  justified  in  tak- 
ing and  in  determining  on  any  evidence  not 
on  the  record  when  the  case  was  remanded, 
and  such  evidence  must,  therefore,  be  taken 
as  if  it  had  no  existence. 

It  would  then  ordinarily  be  necessary  to 
remand  the  case  in  order  that  the  Judge 
might  come  to  a  finding  on  any  other 
evidence  legally  on  record.  It  is  pointed 
out  to  us,  however,  that  there  is  no  evi- 
dence, other  than  that  taken  after  remand, 
on  the  record  in  support  of  plaintiff's  case. 
We  have  ascertained  that  the  fact  \^  so, 
and  it  is,  therefore,  unnecessary  to  remand 
the  case,  and  it  remains  only  to  dismiss 
the  plaintiff's  suit,  and  decree  this  special 
appeal  with  costs  of  all  Courts. 


The  7th  June  1869. 
Present: 

The  Hon'ble  H.  V  Bayley  and  C.  Hobhouse, 

yudges. 

Survey  proceeding's — Cause  of  action— Objec- 
tion. 

Case  No.  2849  ^^  1868. 

Special  Appeal  from  a  decision  passed  by  th^ 
Judge  of  Dacca,  dated  the  30th  June 
j868,  affirming  a  decision  of  the  Moon- 
si  ff  of  Bhangah,  dated  the  i4tk  December 
1866. 

Soodukhina  Chowdhrain  (one  of  the  Defend- 
ants), Appellant, 

versus 

Issur  Chunder  Mojoomdar  (Plaintiff), 
Respondent, 
Mr.  G.  C.  Paul  and  Baboos  Romesh  Chun- 
der   Mitter     and      Sreenaih     Doss     (or 
Appellant. 
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Bahoos     Unnoda     Per  shad     Banerjee     and 
Chunier  Mad  huh  Ghose  for  Respondent. 

PUintiif  having-  sued  as  the  .^hebait  of  cei  tain  lands 
in  defeodant*$  talook,  alleejn^  that  they  belonged  to  his 
lakhcraj  debutter,  and  askinji;  to  have  a  thak  demarca- 
tton  amended,  and  his  right  declared,  it  was  held  that, 
asoUintifT  had  been  present  at  the  survey-proceedings 
which  were  h  s  own  act,  he  had  no  cause  of  action,  and 
that  in  this  case  such  an  objection  on  the  part  of  the 
dcfeodant  ought  to  be  admitted  even  in  special  appeal 

Hobhouse,  y, — In  this  case,  it  is  necessa- 
ry to  set  forth  exactly  what  was  the  claim 
and  prayer  of  the  plaintiff,  in  order  that  we 
may  come  to  a  right  understanding  and  to 
a  right  judgment  upon  the  points  taken 
before  as  in  special  appeal. 

Plaintift  sues  on  the  ground  that  he  was 
the  shebait  of  certain  lands  in  the  talook 
ot  the  defendant  (special  appellant  before 
ui*,  and  he  alleged  that  some  13  beegahs  7^ 
cottahs  of  land  belonging  to  his  lakheraj 
dthuiUr  bad,  without  his  knowledge,  been 
ihik  demarcated  with  the  defendant's 
talook:  and  so  he  sued  to  have  that  thak 
demarcation  amended,  to  set  aside  a  certain 
Act  X.  decree,  and  to  have  his  right  declar- 
ed to  the  lands  as  his  debuller,  alleging 
thai  his  cause  of  action  arose  from  the  time 
of  the  thak  measurement. 

;  Several  issues  were  taken  in  the  first 
Court  and  in  the  Lower  Appellate  Court, 
but  it  is  not  necessary  that  we  should  now 
rtfcr  in  detail  to  those  issues,  because  there 
ire  only  two  points  taken  before  us  in 
^ial  appeal,  and  they  are  these — 

Tirii,  the  thak  measurement  of  the  lands 
ra  suit  being  the  cause  of  action  which  the 
plaintiffs  sets  up,  it  is  urged  that,  as  regards 
lil  the  lands  in  dispute,  the  plaintiff  had  no 
cause  of  action  against  the  defendants. 

The  second  point  has  reference  to  only  a 
small  portion,  viz.,  one  beegah  and  six 
cotlahs  of  the  lands  in  dispute.  And  in  the 
matter  of  these  lands,  it  is  urged  that  the 
case  is  res  judicata  without  reference  to  the 
Act  X.  decision  which  the  plaintiff  sues  to 
«ct  aside. 

With  reference  to  the  second  point,  we 
inink  it  unnecessary  to  give  judgment  upon 
»t,  because  we  are  of  opinion  that  the  special 
appellant  must  succeed  upon  the  first  point. 

In  accordance  with  the  decisions  which 
we  have  from  lime  to  time  given  upon  this 
point,  we  would  not  in  the  Court  of  last 
^peal  ordinarily  dismiss  the  plaintiff's  suit, 
«»mp]y  on  the  ground  that  that  suit  did  not 
^mlly  disclose  any  cause  of  action.  But 
«««  wc  think  that  the  plaintiff,  upon  his 
Vol.  XII. 


own  showing  and  upon  his  own  plaint, 
had  no  cause  of  action  whatever  against  the 
defendant;  and  that  this  being  so,  he  was 
altogether  unjustified  in  dragging  the  defend- 
ant into  Court. 

We  are  referred  by  the  special  respond- 
ent's pleader  to  two  cases,  one  of  which  is  to 
be  found  at  page  350,  Volume  XI.  of  the 
Weekly  Reporter,  and  another  at  page  460, 
Volume  X.  of  the  Weekly  Reporter,  which 
are  said  to  be  on  all  fours  with  the  present 
case. 

We  are  of  opinion,  however,  that  the 
present  case  materially  differs  as  to  its  facts 
from  both  those  cases. 

In  the  first  case  cited,  the  facets  found 
are  (page  352)  that  the  defendants  actually 
ousted  the  plaintiff  out  of  about  half  of  the 
lands  in  dispute,  and  never  for  a  moment  de- 
nied that  the  plaintiff  had  a  cause  of  action 
against  them  in  regard  to  the  other  half  of  the 
lands,  but;  on  the  contrary,  at  once  joined  Is- 
sue with  the  plaintiff  as  to  both  the  plots  of 
lands  on  one  common  ground. 

In  the  second  case  cited,  the  fact  found 
was  that  the  conduct  of  the  defendants  in 
the  course  of  a  particular  suit  did  most 
certainly  put  an  obstacle  in  the  way  of  the 
plaintiffs'  enjoying  their  rights,  if  they  had 
them,  and  fully  justified  the  plaintiffs  in 
bringing  the  suit. 

It  is  only  necessary  to  state  these  facts 
to  show  that  they  materially  differ  from 
the  facts  in  the  present  case.  Here,  as 
the  Lower  Appellate  Court  puts  it,  the 
case  is  of  an  unusual  nature,  the  plaint- 
iff, coming  in  to  undo  an  act  by  which 
he  is  ordinarily  expected  to  abide.  And  the 
meaning  of  that  is  this,  viz.^  that,  if  there 
was  any  error  in  the  thak  proceedings,  the 
plaintiff  was  himself  the  perpetrator  of  that 
error.  He  was  present  at  the  thak  pro- 
ceedings; and  in  these  thak  proceedings 
the  lands  were  demarcated,  not  as  his  </?- 
butter,  but  as  mdl  lands  of  this  very  talook 
of  which  the  defendants  are  now  the  pro- 
prietors, and  of  which  he,  the  plaintiff,  was 
then  the  proprietor;  so  that,  the  plaintiff's 
cause  of  action,  as  set  forth  by  his  own 
plaint,  being  the  thak  proceedings,  that 
cause  of  action  was  not  only  not  given  by 
the  defendants  or  any  one  else,  but  by  the 
plaintiff  himself. 

This  is  a  much  stronger  case  than  that  to 
be  found  in  page  64,  Volume  VIII.  of  the 
Weekly  Reporter,  in  which  it  was  held  that 
the  plaintiff  had  no  cause  of  action  in  a  suit 
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of  an   exactly   similar   description,    and    in  |  Mr,  G,   C.  Paul  and   Baboos  Toolset  Don 
which  the  Division  Bench  held  that  the  suit  1      Seal  and  Umurnath  Base  for  Appellant, 
must  be  dismissed  by  reason  that  no  cause 

of  action  was  disclosed  in  it.  j  Messrs.  A.  T,  T.  Peterson  and  R,  E,  Twu 

It   is   contended   by   the  pleader  for  the  i      dale^     Baboo    Romesh     Chunder    Mitter, 
special   respondent   that  the  thak   proceed-  !      and   Moonshee  Mahomed   Yusuff  for  Re- 
ings  arc  not  shown  to  have  been  conducted  |      spondents. 
with  his  knowledge.     But  on  this  point,  we 

think    that    the    record    of    the    Court   below'      A  reversioner  can,  durinj?  the  lifetime  of  the  alienor, 
1^11  j.i_   ^    *i.  J"  I  commence  a  suit  to  declare  that  a  conveyance  is  not 

clearly    shows    that    those    proceedings    were    binding  upon  him  beyond  the  life  of  the  alienor. 

actually  the  act  of  the  plaintiff  himself.       -        I      ^  deed  of  conveyance  by  a  Hindoo  Nvidotv  is  an  art 
The   issues  between  the   parties  were  not,  |  hostile  to  and  invades  a  reversioner's    righte,  and  as 
whether   those   proceedings   were   the   act    of  |  s"c**»  warrants  his  suing  for  a  declaratory  decree. 

the  plaintiff,  but  whether  those  proceedings  ,       r,  .^      -r- 

having  been  the  act  of  the  plaintiff,  he!  J^^^Pi  ^•.-7^"'^  ^^  *  suit  the  substanual 
could,  in  the  words  of  the  second  Court,  |  ODJ^^t  of  which  is  to  have  a  deed  of  convey- 
"  proceed  with  his 'present  suit  in  contra- i  ^nc^  by  one  Ranee  Dhun  Koer.  dated  the 
vcntion  of  his  own  act."  '  ^3^^  of  November  1854,  declared  to  be  not 

Both  the  Courts  have  tried  the  case  as  if '  }>>nding  as  against  the  plaintiflE  beyond  the 
the   plaintiff  had  admitted  that  the  survey-    "Retime  of  Dhun   Koer.     The  plaintiflF  has 


proceedings  were  the  acts  of  the  plaintiff. 
The  first  Court  said  that  it  would  be  an 
injustice  for  the  plaintiff  if  he  were  preclud 


asked  to  have  the  deed  of  sale  cancelled,  bat 
it  does  not  follow  that,  because  he  has  asked 
too  much,  the  Court  will  refuse  to  give  him 


ed  from  obtaining  redress  in  contravention  i  ^^^^  ""^^^^^  ^^^^^h  he  may  be  entitled  10. 
of  his  errors,  which  clearly  proceeded  from  !      The  plaintiff  claims  as  reversionar}*  heir 
ignorance.     And  the  second  Court,  in  the 
words  which  I  have  already  quoted,  distinct- 
ly referred  to  the  survey-proceedings  as  the 
act  of  the  plaintiff. 

We  think,  then,  that  the  plaint  discloses  no       rr.,     i    .         •     «    »     ^  ,,      .  r^, 

cause  of  action  against  the  defendants,  and      .^^^  J"^8^^  '^'^""^  ^^^  following  issues  for 


to  Hur  Narain.  The  defendant  ^o,  2, 
Dhun  Koer,  is  the  alienor.  The  defendant 
No.  1,  Moulvie  Shurasool  Hada,  is  the 
alienee. 


trial : — 


that  this  is  quite  a  case  in  which  we  ought 

to  admit  the  objection  taken,   even  at  the        /j/.  -Has  the  suit  been  undervalued  ? 

l^t  moment,  and  we  direct  that  the  plaint- ;      ^^j__i^  .^^  ^^^  t,^„^^  ^^^^^  ^^e  gene- 

J^ourts  ^^""'^''^^    '''''^    ^^'^'    ^^   ^"    ral  or  any  special  law  of  limitation.^ 

jrd. — Is  the  plaintiff  entitled  to  a  dccla- 
ratory  decree  ? 

The  7th  June  1869.  ^^^'» — Whether   the   plaintiff    is    the  heir 

of  Hur  Narain  or  not ;  and,  if  so,  whether 
Present:  the   alienation   by    Ranee  Dhun   Koer,  the 

daughter-in-law    of    Hur    Narain,    is    valid 
The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover,    or  not.^ 

•^"  ^^^'  jM. —Whether    the    properties    alienated 

Alienation  by  Hindoo  widow-Suit  by  revcr-      belong   exclusively    to' Ranee   Dhun   Koer. 
tioner— Declaratory  decree.  '  or  not  ? 

Case  No.  246  of  1868.  I      ^he  Judge  disposed  of  the  suit  on  the 

I  /Aird  issue.     He  observes  that,  granting  tne 

Regular  Appeal  from  a  decision  passed  by  the  \  suit   is   in   time,    he   was    of    opinion    that 

judge  of  Paina,  dated  the  ist  September  1  there  is  no  sufficient  reason  for  making  a 

1868.  declaratory  decree,  inasmuch  as  the  ah'ena- 

ou       1   13  ^  n     u  J  /ni  •  .-nrx     i       ,.  ^^on    which  took  placc  fourteen  years  ago 

Shewuk  Ram  Pershad  (Plaintiff),  Appellant,     ^^y  ^e   as   effectually   quesiioned    on   ihe 

versus  death  of  Ranee  Dhun  Koer,  whenever  that 

event  may  take  place,  as  now ;  that  it  is  by 

Mahomed  Shumsool  Hada  and  another        no    means    certain     whether    the    pia/ni'^ 

(Defendants),  Respondents.  ^  will    be    alive    to  -question    the    alienation 
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when  the  succession  opens  out  to  him  on 

\  the    death    of    the    alienor. 

IX.  w.  ft- 104.     The  Judge  then  quotes  cer- 

fX.  w.  R.  3«o.  Court  which  are  given  in 
'y*  w*  d'  '*^'  ^^®  margin  in  support  of 
,  Wyman  27!*     ^'^  opinion  that  the  suit  of 

the    plaintiff    is   premature, 
aod  dismisses  it  with  costs. 

There  is  a  cross-appeal  by  the  defendant 
No.  I,  which  we  shall  notice  hereafter. 

We  are  of  opinion  that  the  suit  of^he 
plaintiff  has  been  dismissed  on  insufficient 
grounds. 

The  first  case  quoted  by  the  Judge  is  to 
tbe  effect  that,  in  suits  where  no  substan- 
tial relief  is  sought,  the  Court  ought  to  be 
particular  in  giving  a  declaratory  decree.     In 
this  suit,  a  substantial  relief  is  sought.     A 
reversioner  can,  during  the  lifetime  of  the 
alienor,  commence  a  suit  to  declare  that  a 
conveyance  is  not  binding  upon  him  beyond 
the  life  of  the  alienor.     The  relief  sought 
tor  is  plain  and  substantial,  viz,,  that  the  deed 
of  conveyance  be  declared  to  be  not  binding 
upon  the  plaintiff    beyond   the   lifetime   of 
the  alienor.     It  is,  of  course,  in  the  discretion 
of  the  Court  to  make  a  declaratory  decree,  or 
to  refuse  to  do  so,  but  this  discretion  must 
be  gaided  by  reason,  and  not  be  arbitrary. 
A  plaintiff  asking  for  a    declaratory  decree 
must  show  that  some  act  has  been   done 
vhicb  is  hostile   to   or    invades    his   right. 
1b  this  case,  the  act  of  Dhun  Koer  clearly 
inmdes,  and  is  hostile  to,  the  plaintiff's  rights 
as  reversioner,  and  a  suit  during  the  life- 
time  of  the   alienor   will  most   clearly   lie. 
This  has  been   ruled   by   the    Full   Bench 
in  their  decision    in   the   case   of    Gobind 
Monee   Dossee   versus  Sham   Lall   Bysack, 
dated  7th    April    1864,    published    in    the 
Special  Number  of   the   Weekly   Reporter, 
pages  165—167. 

The  other  cases  alluded  to  by  the  Judge 
refer  to  suits  to  set  aside  thakbust  awards, 
^ich  did  not  invade  the  right  of  the 
plaintiff  in  those  suits. 

In  the  case  of  Pranputty  Koer,*  cited  by 
the  judge,  there  had  been  no  alienation  by 
the  widow,  but  a  simple  declaration  made 
by  her  in  a  warasutnamah,  which,  of  course, 
*as  no  evidence  against  the  reversioner,  and 
conld  not  bind  him. 

We  are,  therefore,  of  opinion  that,  under 
*€  raling  of  the  Full  Bench  quoted  above, 
this  stiit  will  lie. 
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The  plaintiff  may  not  be  entitled  to  ask 
to  have  the  deed  cancelled,  but  he  is  com- 
petent to  ask  for  a  declaration  that  it  is  not 
binding  upon  him  beyond  the  life  of  the 
alienor. 

We  now  proceed  to  notice  the  cross-ap- 
peal of  the  defendant,  which  opens  out  the 
question  whether  the  plaintiff  is  the  rever- 
sionary heir  of  Hur  Narain.  This  question 
has  not  been  tried  by  the  Judge,  no  evi- 
dence was  taken,  and  moreover  it  is  a  ques^ 
tion  which  was  put  in  issue  and  is  dependent 
upon  many  circumstances  which  we  are  not 
in  a  position  to  consider  and  decide  upon 
without  evidence. 

Hur  Narain,  the  common  ancestor,  had 
a  son,  Kalika  Pershad,  wlio  pre-deceased  his 
father.  The  son  left  a  widow,  the  daughter- 
in-law  of  Hur  Narain  ;  this  is  defendant 
No.  2,  Ranee  Dhun  Koer.  Under  the  Hin- 
doo Law,  this  lady  would'notibe  the  heiress 
of  Hur  Narain ;  but  it  is  said  that,  by  a 
certain  petition  presented  by  Hur  Narain 
to  the  authorities,  she  has  become  vested 
with  an  absolute  title  in  the  disputed  pro- 
perties. 

Ranee  Dhun  Koer  had  two  daughters,  one 
who  died  childless  in  the  lifetime  of  Hur 
Narain,  and  another  who  has  left  a  son, 
the  plaintiff  in  this  suit.  Now,  the  plaint- 
iff's right  to  succeed  on  the  death  of  Dhun 
Koer  to  the  estate  of  Hur  Narain  depends 
upon  whether  the  petition -aboye  referred  to 
gave  her  only  a  life-interest  in  the  estate  of 
Hur  Narain,  or  an  absolute  interest. 

It  has  been  said  in  the  course  of  the 
argument  on  the  cross-appeal  that  the 
plaintiff  cannot  under  any  circumstances  be 
the  heir  of  Hur  Narain.  This  will  mainly 
depend  upon  whether  the  plaintiff  is  a 
Bandhu,  and  entitled  or  not  entitled  to 
offer  the  funeral  oblations  to  Hur  Narain. 
It  has  been  ruled  by  the  Privy  Council  in 
the  case  of  Gridharee  Lall  Roy  versus  The 
Government  of  Bengal,*  July  17th,  1868, 
that  the  enumeration  of  Bandhus  given  in 
the  Mitakshara,  Chapter  II.,  Section  6,  is 
not  exhaustive.  At  any  rate,  this  is  a 
question  which  must  be  tried  after  giving 
the  parties  an  opportunity  to  produce  evi- 
dence, and  after  argument. 

Tht  fourth  and  fi/ih  issues  raised  by  the 
Judge  embrace  the  whole  contention  be- 
tween the  parties,  and  as  no  evidence  has 
been  given,  and  the  parties  have  not  been 
heard,  we  think  that  the  suit  must  be  re- 

*  10  W.  R.  31. 


j8 


Civtl 


THE   WEEKLY    REPORTER. 


Rulings. 


\yo\,  XIL 


manded.     The  decision  of  the  Judge,  to  the  |  the  decree-holder,  and  it  may  be  here  noticed 


effect  that  the  plaintiff's  suit  is  premature  and 
will  not  lie,  is  reversed,  and  the  suit  sent 
back  for  trial  on  the  merits.  Costs  of  this 
appeal  to  b€  borne  by  the  respondents. 


The  8th  June  1869. 

Present  : 

The  Hon'bie  H.  V.  Bay  ley  and  C.  Ilobhouse, 

Judges, 

Revival  of  a  decree. 

•   Case  No.  157  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Dacca,  dated 
the  22nd^  January  186 g^  affirming  an 
order  of  the  Moo7isiff  of  Narain^unge, 
dated  the  28th  July  1 868, 

NilamburSein  (Judgment-debtor),  Appellant, 

versus 

Kalee  Kishore  Sein  (Decree-holder), 
Respondent. 

Baboo  Nil  Madhnb  Bose  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

When  a  decree-holder  allows  his  decree  to  be  struck 
off,  and  does  nothing'  to  revive  it,  it  cannot  be  re- 
vived on  the  motion  of  the  judgment-debtor. 

Bayley,  J. — In  this  case  it  appears  that 
the  appellant  Nilambur  Sein  was  a  co-sharer 
of  certain  property  with  his  brother  Pitam- 
bur  Sein,  and  was  sued  by  him  (Pitambur) 
for  certan  money  expended  in  the  improve- 
ment of  that  property.  The  Court  in  that 
case  passed  a  decree  in  favor  of  Pitambur, 
or  rather  in  favor  of  his  son  Kalee  Kishore 
Sein,  to  the  effect  that,  should  the  defendant 
Nilambur,  judgment-debtor,  contribute  to- 
wards the  payment  of  the  expenses  of 
bhuratee,  or  improvement  of  the  soil  by 
filling  up  cavities,  he  would  be  entitled 
to  a  proportionate  share  of  the  profits, 
bttt  that,  if  he  did  not,  he  should  pay  rent 
in  proportion  to  the  extent  of  land  previ- 
ously held  and  of  rent  before  paid  by  him, 
and  that  the  decree-holder  Pitambur  would 
continue  to  get  the  whole  extra  profits  de- 
rived from  the  improvements  above  referred 
to. 

This  decree   was   struck  off  in  the  year 
1863,  and  has  never  since  been  revived  by 


that,  with  the  exception  of  this  decjee  of  the 
Moonsiff,  there  was  no  other  decree  given 
to  the  judgment-debtor,  appellant  before  us. 
Nilambur  Sein. 

The  present  appellant  Nilambur  now  in 
miscellaneous  special  appeal  asks  from  us— 

tstly, — That  the  decree   obtained  by  the 
decree-holder  Pitambur    against    him,   and^ 
struck  off  in  1863,  as  above  stated,  maybe 
restored  to  the  file ;  and     . 

2ndly, — That  after  paying  the  Ameen's  fees 
and  the  share  of  expense  of  the  bhuraiee, 
he  (petitioner)  may  be  put  in  possession  ol 
the  homestead  of  Kundurpo  Khan. 

The  Moonsiff  and  the  Judge  have  both  re- 
jected this  prayer.  The  Judge  has  held 
that  under  no  circumstances  could  the  judg- 
ment-debtor be  put  in  possession  of  the  lands, 
as  the  decree  does  not  provide  for  such  pos- 
session, but  only  for  a  share  in  the  extra  pro- 
fits. 

■ 

The  judgment-debtor  appeals  against  ^\% 
order,  and  urges  that  he  is  so  far  a  decree- 
holder  as  that  by  the  decree  it  has  been  ordered 
that  he  shall  participate  in  the  profits  oi  the 
property  if  he  paid  a  certain  sum  of  money, 
and  that,  therefore,  on  payment  of  that 
sum,  which  he  is  ready  to  pay,  he  is  entitled 
to  be  put  in  possession. 

Now,  in  the  first  place,  we  cannot  allow 
that,  when  a   decree-holder   himself    allows 
his  decree  to  be  struck  off,  and  does  nothing 
to  revive  it,  the  decree  should    be   revived 
on  the  motion  of  the  judgment -debtor;  and 
in  the  next  place,  as  the  judgment- debtor  in 
this  case  can  show  us  no  cross-suit  or  decree 
in  which  any  order  has  been  passed  in  his 
favor  for  the  possession  he  seeks  for,  we  can- 
not  grant   his   prayer    for   possession.    But 
we  think  that  the  whole  proceedings  taken 
in  this  case  from  the  date  of  the  revival  of 
the  execution  of  the  decree  up  to  the  pre- 
sent moment  have  been  taken  without  juris- 
diction.    No   application    of  the  judgment- 
debtor  could  restore  a  decree  of  the  judg- 
ment-creditor    which     that     creditor,     for 
reasons  best  known  to  himself,  refused  to 
execute,  and  no  Court  could  revive  a  decree 
abandoned  by  the  only  person  who  could 
execute  it,  viz.,  the  decree-holder,  or  one  pre- 
cisely in  his  place. 

We  therefore  quash  the  whole  proceed- 
ings of  the  Lower  Courts  subsequent  to  the 
revival  of  the  execution  of  the  decree,  as 
without  jurisdiction. 


1869.] 


Civil 


THE  WEEKLY  REPORTER. 


Rulings, 


«9 


A3  the  special  appellant,  however,  had  no  1  Court  ought  to  have  been  for  Rupees  2  and 
reason  IQ  come  to  this  Court  to  revive  a  I  8  annas  only,  and  to  that  rate  the  decree 
(kcree  of  which  he  was  not  the  holder,  we  ;  must  be  reduced. 

thiok  that  he   must  pay   the  costs   in  this  I      The  appellant  is  entitled  to  his  costs  of 
Court.  this^  appeal,  and  the  plaintiff  must  pay  his 

,  own  costs  in  both  the  Lower  Courts. 


The  8ih  June  1869. 

■ 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and 
E.  Jackson,  Judges. 

Enhancement  of  rent— Illegal  cesses. 

Case  No.  2315  of  1868  under  Act  X.  of 

1859. 

Spedal  Appeal  from  a  decision  passed   by 
the   Judge    0/    Bhaugulpore,    dated    the 
nt  June   iStS^    affirming   a   decision    of 
the  Deputy    Collector    of  that    District,  , 
dated  the  ist  April  i86y. 

Barmah  Chowdhry  and  others  (^Defendants), 

Appellants, 

versus 

Sreenund  Singh  (Plaintiff),  Respondent, 

Baboo  Nil  Madhuh  Sein  for  Appellants. 

Moonshee  Mahomed  Vusuff  for  Respondent. 

In  determining^  the  enhanced  rent  which  a  ryot  is  H- 
ible  to  pay  under  Section  17,  Act  X.  of  1859,  a  Court 
OBnut  legally  include  pufrcareean^Jid  other  ahwabs  paid 
^r)-ots  in  the  neighbouring  lands. 

Macpherson,  J, — Thk  objection  taken  by 
tbe  special  appellant  in  this  case  is  that  the 
Lower  Court  had  no  right  to  include  cer- 
tain abwabs  in  the  amount  of  rent  found  by 
tbc  Conrt  to  be  payable  by  ihe  defendant. 

It  appears  that  the  Courts  have  arrived  at 
ibe  rate  of  3  rupees,  which  they  have  al- 
tered in  this  way;  they  find  that  Rupees 
2  and  8  annas  is  the  rent  usually  paid  for 
neighbouring  lands  of  a  similar  quality;  and 
llicy  find  that,  in  addition  to  this  rent  of  2 
rupees  8  annas,  the  ryois  in  the-  neighboup- 
Jng  lands  pay  an  extra  8  annas  per  beegah 
tot  putwareean  and  a  varieiv  of  other 
charges. 

There  is  no  doubt  that  these  charges  or 
ccssesare.in  fact,  illegal,  and  not  such  as  the 
plaintiff  could  enforce  payment  of  by  suit, 
jl^  appears  to  us,  ihorefore,  that  the  Courts 
nave  erred  in  law  in  including  those  extra  8 
^^  in  the  enhanced  rent  which,  under 
f^jow  17  of  Act  X.  of  1859,  the  defendant 
«  liable  to  pay.     The  decree  of  the  Lower 


The  8th  June  1869. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  C.  Hobhouse, 

Judges. 

Suit  for  malikana— Damages— Section  27,  Act 

XXIII.,  1861. 

Case  No.  2327  of  1868.  * 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Subordinate  Judge  of  My  men- 
singhy  dated  the  3rd  June  1868,  affirming  a 
decision  of  the  Moonsiff  of  Nicklee,  dated 
the  i$th  Decanber  1866, 

Rasmonee  Debia  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Mahomed  Hafezzoollah  (Plaintiff), 
Respondent, 

I  Baboo  Nuleet  Chunder  Sein  for  Appellants. 

I  Baboo  Mohinee  Mohun  Roy  for  Respondent. 

A  suit  to  recover  plaintiff's  share  of  malikana  out  of 
a  sum  which  the  principal  defendant  had  realized  from 
the  other  defendant  (the  Collector  of  the  district)  was 
held  to  be  a  suit  for  damages  cognizable  by  a  Court 
of  Small  Causes.  The  fact  of  a  question  of  right  having 
been  incidentally  raised  in  the  case  did  not  put  it  be- 
yond the  provisions  of  Section  27,  Act  XXI II.  of  1861. 

Hobhouse,  J, — The  nature  of  this  suit  is 
accurately  described  in  the  first  paragraph 
of  the  first  Court's  judgment.  It  is  there 
said  that  "the  plaintiff  has  brought  this 
**  action  for  the  recovery  of  his  share  of 
"malikana  of  Chur  Deokandee  formed  by 
"  the  re-formation  of  his  few  mehals,  amount- 
'*ing  to  Rupees  62-3  out  of  the  entire 
"Rupees  31 1-2  which  the  principal  defend- 
"ants,  Nos.  2  to  8,  have  realized  from 
"the  Collector  of  Mymensingh,  defendant 
"No.  1,  on  the  allegation  that  the  said 
"principal  defendants  have  taken  the  whole 
"  amount  without  giving  his  share." 

From  this  statement  of  the  plaint,  it  ap- 
pears that  the  claim  was  to  recover  a  sum  of 
money  to  the  extent  of  Rupees  62,  on  the 
allegation  that  the  defendants  had  deprived 
the  plaintiff  of  that  money  by  keeping  it 
themselves. 

Both  the  Courts  below  have  given  the 
plaintiff  a  decree,  and  the  defendants  now 
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appear  as  the  special  appellants  before  us. 
But  a  preliminary  objection  is  taken  by  the 
pleader  for  the  plaintiff  to  the  effect  that, 
under  the  provisions  of  Section  27,  Act 
XXIIL  of  1861,  no  special  appeal  will  lie  in 
this  case.  He  urges  that  the  suit  was  of 
a  nature  cognizable  by  a  Court  of  Small 
Causes ;  that  it  was  a  suit  for  damages ;  and 
that,  as  is  admitted,  the  amount  of  the 
money  in  suit  was  below  Rupees  500.  It  is 
contended  by  the  pleader  for  the  special 
appellant  that  the  matter  in  suit  was  not 
properly  damages,  that  it  was  a  question  of 
malikana  or  money  derived  from  a  proprie- 
tary interest  in  land.  But  it  seems  to  us  on 
the  face  of  the  suit  that  it  was  a  suit  for 
damages^  Whatevtr  was  the  original  source 
from  which  the  money  was  derived,  still  it 
was  a  sum  of  money  which  was  taken  by 
the  defendants  to  the  injury  of  the  plaintiff, 
and  it  therefore  represented  that  by  which 
the  plaintiff  had  been  endamaged  by  the 
defendants.  Clearly,  therefore,  the  matter 
in  dispute  was  a  matter  of  damages. 

It  is  next,  however,  contended  by  the 
pleader  for  the  appellant  that  the  suit  was 
not  cognizable  by  a  Court  of  Small  Causes; 
that  a  question  of  right  was  raised  and 
determined  in  that  suit;  and  that  such  a 
question  is  not  one  cognizable  by  a  Court  of 
Small  Causes.  We  think,  however,  on  a 
perusal  of  the  plaint  itself  and  on  the  under- 
standing between  the  parties,  as  represented 
by  the  statements  on  record  as  to  the  point 
at  issue,  that  no  question  of  right  was  de- 
termined, and  that,  though  such  a  question 
was  raised,  yet  it  was  simply  raised  inci- 
dentally in  order  10  the  determination  of 
the  question  of  damages.  The  plaintiff  did 
not  sue  to  have  his  right  established  to  a 
particular  share  in  the  lands  from  which 
mdlikana  was  derived.  He  simply  asserted 
that  share,  and  then  claimed  to  recover  the 
money  due  in  reference  to  that  share;  and 
the  case  seems  to  us  to  be  clearly  of  the 
nature  contemplated  by  the  decision  of  the 
Full  Bench,  on  which  the  pleader  for  the 
special  respondent  relied,  to  be  found  at 
page  127  of  Sutherland's  Special  Number  of 
the  Weekly  Reponer.  The  suit  was,  in  tact,  a 
suit  to  recover  a  certain  sum  of  money,  and 
a  question  of  right  was  simply  raised  as  a 
question  incidental  to  the  question  of  the 
recovery  of  the  money.  We  think,  there- 
fore, that  the  provisions  of  Section  27,  Act 
XXIII.  of  1861,  bar  a  special  appeal  in  this 
case,  and  we  therefore  dismiss  this  appeal 
with  costs. 


The  8th  June  1869. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 
E.  Jackson,  Judges. 

Rent-suit  by  a  joint  proprietor — Enhaacement-' 
Documents— Proof  of  g^enuineness.  | 

Case  No.  102  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  1 8th  November  1868,  affirming  a  de* 
cision  of  the  Deputy  Collector  0/  that  Dis- 
tricty  dated  the  2gih  July  1868. 

Gunga  Narain  Doss  and  others  (Defendants). 

Appellants^ 

versus 

Sharoda  Mohun  Roy  and  others  (Plaintiffs), 

Respondents. 

Baboos  Mohendro  Lai  I  Shome  an(l  Kedar- 
nath  Chatter jee  for  Appellants. 

Baboos  Sreenath  Doss  and  Romesh  Chunder 
Mitter  for  Respondents. 

A  suit  by  one  of  several  joint  proprietors  to  recover 
a  certain  proportion  of  rent  said  to  be  payable  by  the 
defendants  will  not  lie  in  the  absence  of  the  other  jmnt 
proprietors,  unless  the  defendants  have  paid  their  rents 
to  the  plaintiff  separately,  or  have  ag-reed  to  do  so. 

In  a  suit  for  enhancement  of  rent,  it  is  not  enoujfh 
for  the  Court  to  find  generally  that  the  plaintiff  is  enti- 
tled to  rent  at  an  enhanced  rate ;  there  must  be  a  di»- 
tinct  finding"  as  to  the  ground  on  which  he  is  so 
entitled. 

It  is  not  necessary  for  a  party  who  desires  to  prove  a 
document  to  call  the  writer  of  it,  if  alive,  as  a  witness, 
so  long  as  he  can  give  other  satisfactory  prqpf  of 
its  execution. 

Macpherson^  J. — I  think  that  this  case 
ought  to  be  remanded  in  order  that  it  may 
be  tried  de  novo  by  the  Judge,  whose  pre- 
sent decision  is,  in.  various  respects,  defect- 
ive. 

The  plaintiff  sues  as  one  of  several  joint 
proprietors  to  recover  a  certain  proportion 
of  rent  which  he  says  is  payable  by  the  de- 
fendants in  respect  of  lands  occupied  by 
them.  The  co-sharers  are  not  parties  to  the 
suit. 
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The  defendants  have  throughout  pleaded  -  "  ihe  Deputy  Collector  that  the  receipts 
that,  as  the  plaintiff  holds  this  property  joint- I  *' filed  are  not  properly  proved  by  the  best 
\x  with  others,  the  present  suit  is  bad  in  the  ^  "evidence,  i.  <?.,  that  of  the  writer,  when 
absence  of  the  co-sharers.  "  alive,  in  all  cases." 

The  Judge   apparently   labors  under  the 

The  first  Court  held  that  the  proprietors  impression,  that  when  the  writer  of  a  do- 
wre  in  the  habit  of  making  collections  se-  cument  is  alive,  the  document  cannot  be 
paratcly.  and  therefore  that  the  suit  would  proved  save  by  the  evidence  of  that  writer; 
«•  at  any  rate,  that  it  is  the  duty  of  the  person 

The  ludge  upon  this  part  of  the  case  '''^^  propounds  the  document  to  bring  the 
simplv^vs:  -There  is  no  doubt  about  Z''^^'  before  the  Court.  But  there  may 
nhe  extent  of  the  plaintiff's  interests;  and  ,  be  many  people  who  can  prove  a  document 
"there  are  several  precedents  to  the  effect  ^^'^^  ^^  ^^e^^  ^l  ^^^  ''^'''^^  ^j  »^ '  a"<^  ^ 
*'tha  a  shareholder  can  sue  to  enhance  P^.^^^^"  '''^]^  ^^»^h<^«  ^<^  P"^  %  document  m 
"the  rent,  if  his  share  is  definitely  known,    evidence  is  under  no  sort  of  obligation  to 

-and  his  title  is  not  contested.'  ^f  ^^'^  Z''^^'  ^^  ^'^  ^'^^f  ^^^  '[  ^^  ^^^s/fjy 

other  sufficient  means  of  proving  what  he 

The  law,  as  laid  down  by  the  Judge  here,  i  wants. 
B  connect  only  to  a  certain  extent.  If  the  j^  j^e  case  of  a  receipt  granted  to  a  ryot, 
plaintiff  can  prove  that  the  defendants  have  whether  the  writer  of  the  receipt  be  or  be 
beretofore  recognized  him  as  being  the  pro-  ^ot  alive  or  producible,  it  would  be  primd 
pmtor  of  a  particular  share  of  the  proper-  y^^^,-^  ^^-^^^  sufficient  if  the  ryot  were  to 
IT.  and  have  paid  to  him  separately  a  cer-  depose  that  he  himself,  on  paying  his  rent, 
tain  proportion  of  the  rent,  then,  no  doubt,  ^ad  received  it  from  the  zemindar's  gomash- 
thc  suit  will  he  against  them,  without  the  ^^h  to  whom  he  paid  his  rent,  and  that  the 
other  joint  proprietors  being  made  parties.  •  gomashlah  gave  it  to  him,  saying  that  it 
But  unless  the  plaintHf  either  proves  that ,  .^^s  a  receipt  for  the  rent  so  paid.  So,  if 
the  defendants  have  paid  their  rent  to  him  j  ^e  swore  he  saw  the  zemindar  or  gomash- 
separately,  or  proves  an  express  agreement  ^^h  sign  the  receipt— or  if  he  were  to  pro- 
on  their  part  to  pay  to  him  separately,  the  i  ^uce  a  witness  (by  which  term  1  do  not 
Mit  mWfto/  he  in  the  absence  of  the  other  '  j^ean  one  whose  name  appears  on  the  docu- 
fioarebolders.  ,  nient   as   attesting    its  execution),    who   de- 

The  Judge  must  consider  carefully  what '  P^^ed    that    the    receipt    was    written    and 

ibc  facts  are  with  reference  to  this  part  of  i  ^^^"^^  7  ^"^  gomashtah   in  his  presence. 

ijjj^j^g^  The  evidence  of  the  writer  of  a  paper   is 

'  not  necessarily  any  better  evidence  than 
llie  next  point  on  which  the  judgment  would  be  that  of  other  persons  who  can  of 
of  the  Lower  Appellate  Court  is  defective  .  their  own  knowledge  speak  to  such  facts 
i$  as  to  the  reasons  for  which,  in  the  Court's  as  will  satisfy  the  Court  that  the  document 
opinion,  the  defendants  are  liable  to  pay  rent  is  really  what  it  purports  to  be. 
yancnhanced  rate  for  the  year  1274.  The  .  jhe  Ix)wer  Appellate  Court  does^not 
4dcndants  denying  their  liabihiy  to  have  seem  to  have  wholly  discredited  the  documents 
UMir  rents  enhanced  the  Judge  must  say  produced  bv  the  defendants.  On  the  con- 
dmincily  on  which  of  the  grounds  on  which  ^rarv,  the  Judge  says:  "1  do  not  entirely 
enhancement  IS  claimed  by  the  plaintiff  the  ^^^^^,  ^,',,^  the  Deputy  Collector  in  his 
tthancement  IS  decreed    It  IS  not  enough  for    ^g^arks  on  th^  *     *     ♦     they 

toe  Uwer  Court  to  find  generally  that  the  ^rf  simply  not  proved."  It  appears  to  me, 
^imiff  IS  entitled  to  rent  at  an  enhanced  ,  therefore,  that  the  Court  must,  in  re-trying 
«te:thcremu8t  be  a  distinct  finding  as  to  1  ^h^  case,  be  very  careful  to  see  that  it 
^  ground  on  which  he  is  so  entitled.  ^oes  not  reject,  as  being  unsupported  by  evi- 

With  reference  to  the  contention  of  the  cience,documentswhich  are,  in  fact,  supported 
defendants  that  thev  have  a  right  of  occu-  ^>'  ^^^'^  ^^S^^  evidence.  Of  the  weight  to 
PancT,  it  appears  td  me  that  the  Judge  has  be  attached  to  the  evidence  before  him,  the 
q«iie  misconceived  the  nature  of  the  evi-  J^^fi^^  will,  of  course,  form  his  own  opinion, 
dence  necessary  to  be  adduced  by  the  de-  The  judgment  of  the  Judge  is  reversed, 
wndanls  in  order  to  prove  certain  dakhilahs  and  the  case  is  remanded  to  him,  in  order 
wd  other  documents  put  in  by  them.  The  ,  that  it  may  be  tried  and  decided  anew  with 
Judge  says:  *'l  am  oblige  I  to  concur  with  '  reference  to  the  above  remarks. 
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The  appellants  will  get  their  costs  of 
this  appeal. 

Jackson,  J. — I  concur  in  the  remarks 
of  Mr.  Justice  Macpherson,  and  in  remand- 
ing the  case  for  a  fresh  decision. 


The  8th  June  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  C.  Hob- 
house,  Judges. 

Auction-purchaser  under  Act  VIII.  (B.  C),  1865 
—Ouster — Under-tenures — Encumbrances. 

Case  No.  330  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Tip  per  ah  ^  dated  the 
1 2th  November  1868,  reversing  a  decision  of 
the  Moonsiff  of  Noornug^ur,  dated  the  6th 
June  1868. 

Issur  Chunder  Chuckcrbuity  (one  of  the 
Defendants),  Appellant^ 

versus 

Bisloo  Chunder  Chuckerbutty  ( Plaintiff), 

Respondent. 

Baboo  Nuleet  Chunder  Sein  for  Appellant. 

Baboo  Kalee  Kant  Sein  for  Respondent. 

Where  an  auction-purchaser  under  Act  VIll.  (B.  C.) 
of  1865  of  a  shikmee  tenure  receives  possession  from 
an  officer  of  the  proper  Court  in  the  usual  manner,  he  is 
not  chargeable  with  unlawful  dispossession  or  forcible 
ouster. 

The  auction-purchaser  of  an  under-tenure  sold  under 
this  Act  acquires  it  free  from  any  lakheraj  encumbrance 
created  by  the  previous  holder,  if  the  latter  had  no 
authority  to  create  such  an  encumbrance. 

Hobhousey  J. — In  this  case,  the  plaintiff 
sued  to  recover  certain  lands  on  ihe  follow- 
ing allegation.  He  said  that  the  lands  were 
lakheraj  brohmuttur  lands  within  the  de- 
fendant's shikmee  talook ;  that  they  had 
been  created  as  such  lakheraj  by  the  Rajah 
of  Tipperah,  the  zemindar  of  the  talook,  in 
favor  of  one  Pran  Buliubh ;  and  that  he, 
plaintiff,  partly  by  inheritance  and  partly 
by  purchase,  had  become  the  possessor  of 
the  said  lands.  Plaintiff  then  went  on  to 
say  that  on  two  certain  dates,  which  he  spe- 
cified, the  defendant,  who  was  the  auction- 
purchaser  under  Act  VIII.  of  1865,  Bengal 
Council,  of  the"  under-tenure  in  which  the 
lands  were  situated,  had  ousted  him  of  the 
lands  by  causing  a  certain  bamboo  to  be  put 
up  and  a  certain  demarcation  to  be  made  by 
the  peon  who  went  to  give  the  defendant 
possession  of  his  purchased  property. 


The  defendant  denied  that  the  tenure  in 
question  wis  a  lakheraj  tenure  of  any  kind, 
and  on  the  issue  as  to  whether  or  not  the 
disputed  land  was  the  plaintiff's  lakheraj 
property  as  alleged  by  hina,  the  first  Couit 
found  against  the  plaintiff  and  dismissed  his 
suit. 

The  Lower  Appellate  Court  found  the 
following  facts  :  first  of  all  the  Court 
found  that  the  tenure  in  question  was  not 
proved  to  be  a  lakheraj  tenure  created  in 
the  manner  set  up  by  the  plaintiff;  J^ 
condly,  the  Court  found  that  the  talookdar, 
one  Gopeenath,  whose  rights  the  defendant 
had  purchased  at  auction,  had  granted  a 
lakheraj  of  the  disputed  brohmuttar  lands 
of  the  talook,  not  to  Pran  Bullubh,  as  set 
up  by  the  plaintiff,  but  to  one  Kasheenalh; 
and,  thirdly,  the  Court  found  that  Kasbee- 
nath  had  been  for  a  very  long  time  in  posses- 
sion of  the  disputed  lands  by  virtue  of  his 
lakheraj. 

Having  found  these  facts,  the  Lower  Ap- 
pellate Court  gave  the  plaintiflF  a  decree,  not 
upon  his  title,  but  on  the  ground  that  be 
had  been  unlawfully  dispossessed  h^  ihc 
defendant,  and  that  he  was,  therefore,  un- 
questionably entitled  to  get  possession  until 
ousted  by  due  course  of  law. 

Now,  upon  ihe  plaintiff's  ow^n  averments 
in  his  plaint,  it  is  quite  clear  that  there  was 
no  unlawful  dispossession.  The  defendant 
was  an  auction-purchaser  of  the  shikmee 
tenure,  and  in  furtherance  of  his  purchase 
he  had  possession  given  to  him  by  an  officer 
of  the  proper  Court  in  the  usual  manner, 
and  it  was  not  any  forcible  ouster  which 
was  the  plaintiff's  cause  of  action,  but  that 
cause  of  action  was  the  possession  given  by 
an  officer  of  the  Court  in  the  manner  I  have 
above  described.  It  is  clear,  therefore, 
that,  on  the  grounds  on  which  the  Lower 
Appellate  Court  has  based  its  judgment,  that 
judgment  cannot  stand. 

But  the  special  appellant  further  contends 
that,  upon  the  finding  of  fact  of  the  Lower 
Appellate  Court,  the  plaintiff's  suit  absolate|v 
fails,  and  we  think  that  this  contention  is 
good  in  law.  The  plaintiff  claimed  10 
be  put  in  possession  of  the  lands  in  ques- 
tion as  a  brohmuttur  tenure  created  by  the 
Rajah  of  Tipperah,  the  proprietor  of  the 
talook,  in  favor  of  one  Pran  Buliubh. 
The  Lower  Appellate  Court  has  found  as 
a  fact  that  the  tenure  was  not  so  created, 
and  this  being  so,  it  is  evident  that  the 
plaintiff's  case  as  set  up  by  hiraself—^^^ 
I  case  on  which  he  claimed  the  lands  and  on 
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vhicb  alone  he  claimed  them — altogether 
fails.  We  think,  therefore,  that  on  this 
ground  alone  the  plaintiff's  suit  is  liable  to 
be  dismissed. 

But  there  is  another  ground  on  which 
it  is  equally  liable  to  be  dismissed.  The 
Lower  Appellate  Court  has  found  as  a 
fact  that  whatever  title  the  plaintiff  had,  he 
derived  from  one  Gopeenalh,  the  shikmee 
talookdar.  If  this  encumbrance  created 
by  Gopeenath  is  a  legal  encumbrance  as 
against  the  special  appellant,  then,  if  the  de- 
fendant had  not  had  any  other  ground  to 
fall  back  upon,  it  is  possible  that  the  plaint- 
iff's suit  might  siill  have  been  decreed ;  but 
Ac  law  (Section  16,  Act  VIII.  of  1865,  B.  C.) 
distinctly  provides  that  "the  purchaser 
"of  an  nnder-tenure  sold  under  this  Act  shall 
"acquire  \X.  free  of  all  encumbrances  which 
*maT  have  accrued  thereon  by  any  act  of 
**any  holder  of  the  said  under- tenure,  his 
"representatives  dr  assignees,  unless  the 
** right  of  making  such  encumbrances  shall 
"have  been  expressly  vested  in  the  holder 
•^by  the  written  engagement  under  which 
"bis  nnder-tenure  was  created  or  by  the 
"*  subsequent  written  authorky  of  the  person 
"who  created  it,  his  representatives  or 
**  assignees." 

Now  here,  as  we  understand  it,  the  defend- 
ant is  an  auction-purchaser  under  this  par- 
ticular Act.  The  lakheraj  encumbrance  is 
foond  to  have  been  created  by  the  previous 
bidder  of  the  under-tenure,  and  it  is  not 
dxmn  10  us  that  that  holder  was  in  any- 
vise  audiorized  under  the  law  quoted  to 
create  such  an  encumbrance.  This  being 
M^  we  think  that  on  this  other  ground  also 
Ibe  plaintiff's  suit  was  liable  to  dismissal, 
ni.,  that  he  was  an  encumbrancer  placed 
^re  by  a  person  who  had  no  authority  so 
place  bim  there,  and  whose  acts  at  once 
became  voidable  when  the  defendant  pur- 
chased the  under-tenure. 

In  this  view  of  the  case,  we  think  that 
^  judgment  of  the  Lower  Appellate  Court 
onst  be  reversed,  and  the  judgment  of  the 
first  Court  restored  and  affirmed.  This 
special  appeal  is  accordingly  decreed  with  all 
costs  of  this  Court  and  of  the  Lower  Appel- 
late Court. 


VoL  XII. 


The  loth  June  1869. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  C.  Hobhouse^ 

Judges. 

Objections  first  taken  in  special  appeal— Limita- 
tion—Section  246,  Act  VIII.,  1859. 

Case  No.  421  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of 
Daccay  dated  the  2jth  November  1868^ 
affirming  a  decision  of  the  Sudder 
Moonsiff  of  that  District,  dated  the  12th 
February  1868, 

Wuzeer  Jemadar  (one  of  the  Defe*ndants), 

Appellant^ 

versus 

Noor  Ali  (Plaintiff),  Respondent, 

Baboo  Kalee  Prosunno  Roy  for  Appellant.. 

No  one  for  Respondent. 

Where  a  deposition  made  in  another  suit  to  which 
special  appellant  was  not  a  party  was  admitted  and 
used  by  the  first  Court  without  any  objection  on  the  part 
of  the  special  appellant,  it  was'held  that  he  could  not  be 
allowed  to  object  to  it  in  special  appeal. 

Where  the  Lower  Appellate  Court's  judgment  is  roiod, 
and  its  adjudication  of  a  plaintiff's  right  has  been  based 
on  a  sound  principle,  the  High  Court  will  not  allow  a  new 
point  to  be  taken  in  special  appeal  which  was  not  taken 
in  either  of  the  Courts  below. 

Ihe  limitation  of  one  year  in  Section  246,  Act  VII]. 
of  1859,  does  not  apply  to  a  suit  for  declaration  of  right 
and  confirmation  of  possession. 

Bayleyy  J. — 1  am  of  opinion  that  this 
special  appeal  should  be  dismissed. 

The  plaintiff  sues  for  declaration  of  title 
and  confirmation  of  possession  in  respect  of 
a  certain  house.  The  allegation  of  the 
plaintiff  was  that  the  house  was  made  a  gift 
of  by  Nawab  Kumroot  Dowlah  to  his  wife 
Hyatoonissa ;  that  Hyatoonissa  gave  it  by  a 
heba-bill-ewuz  to  her  two  sons  by  another 
husband,  viz,,  Fuzul  Ali  and  Nuzur  All ;  and 
that  Fuzul  Ali  sold  the  same  to  the  plaintiff 
with  the  consent  of  Nuzur  Ali,  who  was  an 
attesting  witness  to  the  deed  of  sale. 

The  defendant's  case  was  that  the  pro- 
perty belonged  to  one  Oazeeooddeen,  son  of 
Kumroot  Dowlah,  and  that  he  (defendant) 
purchased  it  at  a  sale  in  execution  of  a  de- 
cree against  the  said  Gazeeooddcen,  and 
further,  that  the  sale  to  the  plaintiff  was  void 
by  reason  of  its  being  made  whilst  the  pro- 
perty was  under  attachment. 

Both  the  Courts  below  have  decreed  the 
plaintiff's  case. 
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The  defendant  appeals  specially,  and  urges, 
firsilyy  that  the  Lower  Appellate  Court  is 
wrong  in  holding  that  the  title  of  Hyatoo- 
nissa  is  proved  by  the  evidence  of  Meer 
Mahomed  Ismail  taken  in  a  regular  suit,  as 
the  special  appellant  was  not  a  party  to  that 
suit;  secondly,  that  the  Lower  Appellate 
Court  was  wrong  in  holding  that  the  plaint- 
iff was  not  bound  to  sue  within  one  year  to 
set  aside,  the  summary  order;  and,  thirdly , 
that  the  Lower  Appellate  Court  has  wrongly 
used  the  summary  order  of  the  Principal 
Sudder  Ameen  as  evidence  against  the  spe- 
cial appellant.  In  addition  to  these  three 
grounds  of  special  appeal,  the  special  ap- 
pellant requests  the  permission  of  the  Court 
to  add  n  fourth  ground  not  taken  in  the 
petition  of  appeal,  m.,  that  the  plaint  dis- 
closes no  cause  of  action. 

On  the  first  point,  m.,  that  the  deposition 
of  Mahomed  Ismail  could  be  no  evidence 
against  the  special  appellant,  I  would  ob- 
serve that  the  objection  is  too  late,  and  can- 
not therefore  be  now  allowed  to  be  raised. 
The  evidence  was  admitted  and  used  by  the 
first  Court  without  any  objection  on  the 
part  of  the  special  appellant,  and  I  hold  that, 
if  the  special  appellant  had  really  any  objec- 
tion to  make  to  the  admissibilify  of  that 
evidence,  it  ought  to  have  been  made  to  the 
first  Court,  where,  if  that  objection  were 
allowed,  the  other  party  might  have  adduced 
other  proofs  in  support  of  his  case. 

On  the  second  point,  I  would  observe  that, 
under  Section  246,  Act  VIII.  of  1859,  a 
plaintiff  suing  for  possession  and  to  set  asiJe 
a  summary  order  in  favor  of  another  party 
given  on  the  basis  of  the  possession  of  that 
party  is  bound  to  sue  within  one  year,  but 
in  the  present  case  there  is  nothing  to  show 
that  the  suit  has  not  been  brought  within 
one  year  as  the  summary  order  itself  is 
before  us;  and  in  the  second  place,  this  is 
not  a  suit  to  recover  possession,  so  that 
the  plaintiff  should  sue  to  set  aside  an 
order  under  Section  246  declaring  the 
possession  of  another  party ;  but  it  is  a  suit 
for  the  declaration  of  right  and  confirmation 
of  possession ;  and,  under  these  circumstances, 
the  case  cited  before  us  from  Volume  VII., 
Weekly  Reporter,  page  256,  seems  to  me 
to  be  quite  inapplicable  to  the  facts  of  the 
present  case;  and  besides,  the  particular 
passage  quoted  now  before  us  from  the 
Chief  Justice's  judgment,  and  relied  on,  was 
a  mere  obiter,  and  merely  indicated  what  the 
law  ought  to  be,  had  the  case  before  the 
Fall  Bench,  which  was  of  ^  different  charac- 


ter, been  of  the  nature  to  which  the  remarks 
applied. 

On  the  third  point,  I  would  observe  that 
the  summary  order  of  the  Principal  Sudder 
Ameen  was  merely  used  by  the  Lower  Ap- 
pellate Court  as  indicating  the  conduct  d 
the  parties  in  reference  to  this  particular 
property,  and  not  any  further,  as  evidence 
in  the  suit.  In  other  words,  it  was  used 
as  merely  showing  how  the  property  was 
treated  and  regarded  by  the  parties  other 
than  the  special  appellant,  and  so  far  I  am 
of  opinion  that  the  Lower  Appellate  Couit 
was  justified  in  using  it  on  the  records 
before  it. 

On  the  last  point,  I  am  not  disposed  in 
a  case  of  this  kind — where  we  are  satisfied 
that  the  judgment  of  the  Lower  Appellate 
Court  is  a  good  judgment,  and  that  the 
principle  on  which  the  Court  has  held  the 
right  of  Hyatoonissa  to  be  proved,  and  the 
properly  to  be  that  of  the  plaintiff's  veudor, 
and  not  of  the  defendants,  is  a  good  princi- 
ple— to  allow  a  new  point,  not  taken  in  the 
petition  of  special  appeal,  and  which  was  not 
taken  in  either  of  the  Courts  below,  to  ht 
now  taken;  and,  under  the  circumstances  of 
the  case,  we  see  no  injustice  in  disallowirg 
the  objection. 

The  appeal  is  dismissed,  but  without  costs, 
as  no  one  appears  for  the  respondent. 


The  I  ith  June  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges, 

Receipts — Proof  of  genuineness. 

Case  No.  224  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Hungpore^  dated  the  nth 
November  1868,  modifyinga  decision  of  the 
Deputv  Collector  of  that  District ^  dated  the 
7th  July  1 868. 

Raj  Mahomed  (Plaintiff),  Appellant, 

versus 

Banoo  Rasmah  (Defendant),  Respondent. 

Baboo  Khetturnath  Rose  for  Appellant 

Baboo  Bykuntnath  Paul  and  Moulvie  Syud 
Murham^t  Hosstin  for  Respondent. 
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A  party  is  perfectly  competent  to  prove  the  payment 
i4  a  debt  or  rent  by  the  production  of  the  receipt  and 
ftaoi  that  h  is  the  document  which  he  received  on 
payii^  the  money ;  he  is  not  bound  to  summon  the 
parties  who  signed  the  receipts  to  prove  theirsignatures, 
■  ir  i»  his  own  evidence  secondary  evidence. 

Xorman,  J, — In  this  case  the  plaintiff  sues 
for  arrears  of  rent.  The  defendant  alleges 
that  he  holds  under  a  mokurroree  pottah, 
dated  the  i8th  of  Bhadro  1253.  He  pro- 
doceJ  in  support  of  this  mokurruree  pottah 
itro  witnesses,  Kalla  Mahomed  and  Tuckee 
Mahomed,  who  say  they  witnessed  the 
execution  of  the  pottah,  and  there  is  a  third 
witness,  Xoor  Mahomed,  who  was  the  put- 
amrr/f  of  the  estate  from  1252  to  1259,  and 
vho  says  that  he  saw  the  pottah  on  first 
undertaking;  his  duties  and  collecting  the 
rents.  The  Judge  believes  the  evidence 
of  this  witness. 

In  addition  to  the  evidence  of  these  three 
witnesses,  there  is  also  a  rokha,  bearing  a 
seal  which  is  admitted  10  be  genuine,  given 
by  one  Kumul  Monee,  acknowledging  the 
defendant's  tenure  to  be  mokurraree. 

The  Judge  also  finds  that  the  wassil-bakee 
papers  produced  by  the  plaintiff  actually 
confirm  the  defendant's  statement  as  to  the 
mokonraree  pottah,  and,  in  fact,  it  is  ad- 
mitted that  down  to  1264,  the  rents  were 
paid  according  to  the  later-mentioned  mo- 
kurroree pottah. 

With  this  amount  of  evidence  before  it, 
it  is  not  a  liule  surprising  that  the  first 
Coon  did  not  come  to  the  same  conclusion 
a$the  Judge  as  to  the  genuineness  of  the 
instrument.  There  is  not  the  smallest 
groond  for  questioning  the  correctness  of 
^  Judge's  finding. 

The  first  Court  rejects  a  quantity  of  re- 
ceipts produced  by  the  defendant,  because 
ibe  tehsildars  by  whom  they  purport  to  be 
nwd  were  alive,  and  "  the  defendant  had 
**  failed  to  summon  any  one  of  them  to  attest 
*' their  signatures,  and  has  shown  no  cause 
"for  his  failure  to  do  so ;  such  being  the 
'*^^*  secondary  evidence  in  the  proof  of 
"ihe  signature  cannot  be  admitted."  It  is 
clear  that  the  Deputy  Collector  committed  a 
^^'y  great  error  in  acting  on  any  such 
notion. 

u  &  man  goes  to  a  shop  and  pays  a  debt, 
w  if  he  goes  to  the  agent  of  the  zemindar 
^  pays  his  rent,  and  in  either  case  takes  a 
'l^^ipt,  he  is  perfectly  competent  to  prove 
"^  payment  by  the  production  of  the  re- 


ceipt and  proof  that  it  is  the  document  which 
'  he  received  on  paying  the  money.  It  is  a 
,  great  mistake  to  suppose  that,  in  the  one 
case,  he  will  be  bound  to  summon  the  cashier 
of  the  shop-keeper,  and  in  the  other  the 
agent  of  the  zemindar,  to  prove  their  sig- 
natures, or  that  his  own  evidence  in  proof 
of  the  receipt  is  secondary  evidence.  If 
two  persons  witness  a  transaction,  either  is 
equally  competent  to  speak  to  it. 

The  Judge  appears  to  have  adopted  the 
rule  laid  down  by  the  Deputy  Collector,  or 
at  least  to  have  allowed  it  to  pass  without 
comment,  which,  we  think,  he  ought  not  to 
have  done. 

There  is  no  ground  for  this  appeal  and 
it  is,  therefore,  dismissed. with  costs* 

We  direct  that  a  copy  of  this  judgment 
be  forwarded  to  the  Deputy  Collector  for  his 
information. 


The  nth  June  1869. 

Preseni: 

The  Hon*ble  G.  Ix)ch  and  E.  Jackson, 

Judges, 

Mesne-profita^Rent— Mortgagee's  right  of 
.  action. 

Case  No.  3279  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahyey  dated  the  i^th 
September  1868 ^  affirming   a    decision    of 
the   Deputy    Collector    of  that   District, 
dated  the  i8th  June  r86S, 

Woomesh  Chunder  Roy  and  others  (PlaintifiFs), 

AppellantSy 

versus 

Markund  Mookerjee  and  others  (Defendants) 

Respondents, 

Baboo  dungshee  Dhur  Sein  for  Appellants. 
Mr,  J,  S,  Rochfort  for  Respondents. 

A  mortgagee,  after  having- obtained  foreclosare  and 
sued  out  possession,  has  a  right  of  action  for  mesne- 
profits  against  the  wron^-doer  from  whose  hands  he 
obtained  possession,  but  is  not  entitled  to  sue  the  ryots 
for  rents  which  they  may  have  paid  to  the  party  who 
was  in  possession. 

Lochy  J. — 1  THINK  that  we  cannot  inter- 
fere with  the  judgment  of  the  Court  below* 
though  our  decision   is  based  on  grounds 
different  from  those  assigned  by  the  Lower 
i  Appellate  Court. 
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The  plaintiff  in  this  case  is  the  mortgagee, 
and  after  obtaining  foreclosure  he  sued  for 
possession,  and  in  the  month  of  Magh  1273 
he  was  put  into  possession.  He  then 
brought  a  suit  against  the  defendants  in  this 
case  to  recover  the  rents  of  1273  and  1274. 

The  defendants,  who  are  tenants  on 
the  property,  admitted  that  there  was  a 
balance  due  for  1273  and  1274,  but  they 
pleaded  that  the  plaintiff  was  not  entitled  to 
ask  rent  from  them  for  a  period  prior  to  the 
date  of  his  obtaining  possession;  and  the 
Deputy  Collector,  considering  this  defence 
to  be  good,  gave  the  plaintiff  a  decree  for 
what  was  due  from  Magh  1273  and  for  the 
arrears  o^  1274;  and,  on  appeal,  the  Judge 
upheld  the  judgment  of  the  Deputy  Col- 
lector. 

In  the  first  Court,  the  defendants  pleaded 
payment  of  the  rents  of  1273,  and  produced 
dakhilahs  in  proof  of  such  payment. 

The  plaintiff,  special  appellant,  now  urges 
before  us  that  the  question  ought  to  have 
been  tried  whether  the  defendants  had  or 
had  not  paid  this  money.  He  does  not  show 
us  that  he  proved  that  sums  were  due,  but 
asks  us  to  look  at  the  defendants*  case,  and 
to.  see  whether  they  have  proved  their  case 
or  not. 

Now,  it  appears  to  me  that  the  party  in  pos- 
session— the  wrong-doer  from  whose  hands 
the  plaintiff  obtained  possession — is  prima- 
rily liable  for  this  money.  It  forms,  in  fact, 
a  part  of  the  mesne-profits  for  which  the 
party  in  possession  is  liable  to  the  plaintiff, 
the  decree-holder;  and  mesne-profits  have 
been  described,  and  are  now  known  to  con- 
sist, not  only  of  what  the  party  in  possession 
has  actually  collected,  but  what  he  mighi 
have  collected ;  and,  therefore,  it  appears  to 
me  that  the  proper  course  for  the  plaintiff 
was  to  bring  his  action  to  recover  mesne- 
profits  from  the  party  in  possession,  but  that 
he  IS  not  entitled  to  harass  the  ryots  by 
bringing  an  action  against  them  to  recover 
rents  which  they  might  have  paid  to  the 
party  who  was  in  possession. 


are    due,    before    the    defendants    can    be 
put    upon    their    evidence    to    prove    their 
allegations  of  payment.     The  plaintiff,  ad- 
mittedly not  knowing  whether  the  defend- 
ants   have    paid    the    rents    for    1273    or 
not,  brings  this  suit  for  the  whole  of  those 
rents,  and  his  pleader  urges  before  us  that» 
j  as  the  defendants  have  stated  that  they  have 
paid  the  greater  portion  of  them,  the  Courts 
must  require  them  to  prove  that  they  have 
so  paid  ;  and  if  the  defendants  cannot  prove  ' 
this,  the  plaintiff  ought  to  have   a  decree. 
It  seems  to  me  that  it  is  for  the  plaintiff  in 
the  first   place  to    make  out  a  primd-facie 
case  that  the  rents  in  question  are  due.     As 
he  is  unable  to  do  this,  his  suit,  as  far  as  it 
refers  to  these  rents,  must  be  dismissed.    He 
has  obtained  a  decree  for  all  rents  which 
have  fallen  due  since  he  obtained  possession 
of  the  estate.     The  appeal  will  be  dismiss- 
ed with  costs. 


The  nth  June  1869. 

Present  .* 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Parties  as  witnesses— Section  170,  Act  VIII., 

1859. 


I  would,  therefore,  dismiss  this  appeal  with 
costs.  I 

Jackson^  J, — I  quite  concur,  I  think  the  i 
plaintiff  cannot  obtain  a  decree  for  the  rents 
prior  to  the  date  on  which  he  obtained  pos- 
session of  the  estate.  Even  if  it  was 
admitted  that  he  was  entitled  to  them, 
the   plaintiff   must    prove    that  those  rents 


Case  No.  36  of  1 869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhoot,  dated 
the  20th  June  1868, 

Ram  Tuhul  Thakoor  (Plaintiff),  Appellant, 

versus 

Oodit  Narain  Singh  and  others  (DefendanthJ, 

Respondents, 

Baboo  Doorga  Doss  Dull  for  Appellant. 

Mr,  R.  E,  Tundale  and  Baboo  Tarucknath 
Sein  for  Respondents. 

Where  some  of  the  witnes.se>  (defendants)  in  a  suit 
had  been  examined,  and  plaintiff  petitioned  the  Court  to 
have  the  remaininj?  defendants  examined  as  witnesses, 
he  was  held  not  tohavc  taken  the  necessary  steps  required 
by  law  to  enforce  their  attendance,  because  he  did  not 
make  any  special  application  to  the  Court,  or  show  suffi- 
cient grounds  in  support  of  his  petition. 

Kemp,  J. — This  is  a  suit  in  formd  pau- 
peris to  obtain  possession  of  an  8-annas 
share  of  Mouzah  Rungah.  The  properly 
is  valued,  for   the  purposes  of  this   suit,  at 

d 


1%] 


CivU 


TUJC   WEEKLY   REPORTER. 


Rulings. 


37 


1,505  ropees  10  annas.  Wassllat  was  claim- 
ed originaHy  to  the  amount  of  96,000  rupees, 
but  subsequently,  on  the  petition  of  appeal 
in  formd  pauperis  being  rejected,  ihe  plaint- 
iff gave  up  his  claim  to  the  wassilat,  and 
valued  his  appeal  with  reference  to  the 
pr<^rty  alone,  namely,  at  2,505  rupees  10 
annaii.  The  suit  of  the  plaintiil  is  a  stale 
one,  having  been  brought  after  1 1  years 
from  the  admitted  cause  of  action  accord- 
ing to  the  plaint,  and  the  plaintiff  can  alone 
succeed  by  proving  that  he  is  the  heir  of 
Hur  Bhuilub,  who  represented  the  elder 
branch  of  the  family  of  which  Nath  Thakoor 
was  the  common  ancestor.  The  defendant's 
itaiement  is  that  Nath  Thakoor  had  only 
one  son  named  Nowruttun,  from  whom  ihev 
ire  descended,  and  that  the  plaintiff  is  not 
the  descendant  of  Nath  Thakoor. 

The  Principal  Sudder  Ameen  has  found, 
on  the  evidence  adduced  by  the  plaintiff 
and  the  defendants,  that  Naih  Thakoor  left 
cmly  one  son,  Nowniltun,  and  that  Hur 
JJhallub,  through  whom  the  plaintiff  claims, 
was  not  the  son  of  Nath  Thakoor. 

In  appeal,  it  is  contended  that  the  plaint- 
iff cited  eight  of  the   defendants   to   prove 
that  Nalh  Thakoor  had  two  sons,  and  that 
the  plaintiff    was    the    descendant   of    Hur 
ffiiullub,  the  elder  son,  and  that  the  Subor- 
dinate Judge  ought  not  to  have  decided  the 
case  without  examining  the  witnesses,  narne- 
b'f  ihc  defendants  in  the  suit,  for  whose  at- 
leodance  the   necessary   steps    were    taken 
by  the  plaintiff:     We  find  that  some  of  the 
defendants  were  examined,  and  of  ihe  re- 
mainder some  were  women  and  some  mi- 
Bors.    The  plaintiff    on  the   2  8ih   of    May, 
certainly  did  petition  to  have  the  remaining 
defendants  examined,  but  he  did  not  make 
*py  special   application   to   the   Court,    nor 
did  he  show  sufficient  grounds  to  its  satis- 
•Action  in  support  of  the   petition.     Under 
Section    170  of   Act  VIII.  of   1859,  where 
P^ns,  who  are  parties  to  a  suit,  and  who 
«vc  been  ordered  to  attend  and  give  evi- 
dence, fail  to  comply  with  such  orders,  the 
Court  may  "either  pass  judgment  or  make 
'i'uch  other  order  in  relation  to  the  suit  as 
"uic  iJourt  may  deem  proper  in  the  circum- 
'* stances  of  the  case."     In  this  case,  we  do 
ttot  think  that  the  plainliflF  took  the  neces- 
^^  steps,  such  as  are  required  by  law,  to 
enforce  ibe  attendance   of  these   witnesses, 
^m  we  cannot   say   that    the    Subordinate 
Jadge  had  exercised  an  arbitrary  discretion 
^'^  deciding  the  case  in  the  absence  of  the 
remaining  defendants  who  were  summoned 
a*  Witnesses. 


The  plaintiff  having  wholly  failed  to  prove 
that  Nalh  Thakoor,  the  common  ancestor, 
had  two  sons,  Hur  BhuUub  and  Now- 
ruttun, and  the  plaintiff  claiming  through 
Hur  Bhullub,  and  failing  to  prove  that  Hur 
Bhullub  was  the  son  of  Nath  Thakoor,  his 
case  must  necessarily  fail.  The  appeal  is, 
therefore,  dismissed  with  costs. 


The  12th  June  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  C.  Hobhouse, 

Judg&s.  • 

Jurisdiction— Ejectment—Cause  of  action. 

Case  No.  3014  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chiitagong^ 
dated  the  i^th  August  1868 y  reversing  a 
decision  of  the  Moonsiff  of  Satkaniah, 
dated  the  nth  February'  1868. 

Sadut  Ali  (one  of  the  Defendants),  Appellant^ 

versus 

Mussamut  Sadutoonissa  (Plaintiff), 
Respondent, 

Baboo  Okhil  Ch under  Sein  for  Appellant. 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Respondent. 

A  suit  for  pussession  of  lands,  aliegfed  to  have  been 
held  on  a  lease  which  has  since  expired,  ^yhe^e  defend- 
ant sets  up  an  istemrari  pottah,  is  cognizable  by  the 
Civil  Court;  plaintiflf'scauseof  action  being*,  not  breach 
of  contract,  but  trespass. 

Hobhouse,  J, — This  was  a  suit  for  posses- 
sion of  lands,  the  plaintiff's  allegation  being 
that  the  defendant  held  those  lands  on  a 
lease  which  expired  in  the  year  1227,  and 
that,  after  the  expiry  of  that  lease,  the  de- 
fendant refused  to  turn  out,  and  thereby  gave 
the  plaintiff  her  cause  of  action. 

The  defendant  set  up  an  istemrari  pottah, 
and  pleaded  in  the  first  Court  that  the  Civil 
Court  had  no  jurisdiction,  the  case  being 
one  which  was  determinable  only  by  the 
Revenue  Courts,  under  the  provisions  of 
Clause  5,  Section  23,  Act  X.  of  1859. 

On  the  question  of  jurisdiction,  the  first- 
Court   found   for   the   plaintiff,   but   on  the 
merits  it  dismissed  the  case. 
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The  question  of  jurisdiction  was  not  de- 
termined by  the  Lower  Appellate  Court, 
nor  was  it  raised  there,  and  on  the  merits 
the  Appellate  Court  found  against  the  de- 
fendant's iitemrari  tenure,  and  gave  the 
plaintiff  a  decree  for  possession. 

In  special  appeal,  it  is  urged  that,  under 
the  provisions  of  Clause  5,  Section  23,  Act 
X.  of  1859,  the  Civil  Court  had  no  jurisdic- 
tion. That  Clause,  for  the  purposes  of  this 
suit  declares  that  "  all  suits  to  eject  any 
*'  ryot  on  account  of  a  breach  of  the  condi- 
'*  tions  of  any  contract  by  which  a  ryot  may 
'^  be  liable  to  ejectment  shall  be  cognizable 
"  by  the  Revenue  Courts  only." 

The  question,  therefore,  before  us  is 
whether  dhis  suit  was  a  suit  to  eject  a  ryot 
by  reason  of  the  breach  of  the  conditions  of 
any  lease  by  which  that  ryot  was  liable  to 
ejectment.  Clearly,  this  was  not  the  allega- 
tion of  the  plaintiff  nor  the  issue  between 
the  parties.  The  plaintiff  did  not  say  that, 
under  the  terms  of  the  contract  between 
her  and  the  ryot,  the  ryot  was  liable  to 
ejectment,  but  what  she  said  was  that  there 
was  no  contract  between  her  and  the  ryot; 
that  whatever  contract  there  had  been,  had 
expired,  and  that  therefore  the  ryot  held  on, 
not  contrary  to  any  conditions  of  a  contract 
by  which  he  was  liable  to  ejectment,  but  as 
a  trespasser  without  any  contract  at  all ;  and 
the  ryot  himself  on  his  part  denied  that 
there  had  ever  been  any  contract  of  the 
nature  set  up  by  the  plaintiff,  or  that  he  was 
a  trespasser,  and  set  up  another  contract  in 
the  matter  of  which  the  Courts  have  found 
against  him.  The  case,  therefore,  is  clearly, 
in  our  judgment,  one  cognizable  by  the  Civil 
Court,  and  so  the  special  appeal  is  dismissed 
with  costs. 


The  1 2th  June  1869. 
Present : 

The  Hon'ble  J.  P.  Norman  and  K.  Jackson, 

Judges. 

Certificate  under  Act  XXVII.  of  x86o. 

Case  No.  152  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugulpore,  dated  the 
22nd  February  iS6g. 

Azeem  Khan  and  another,  Appellants, 

versus 
Mussamut  Ameer un,  Respondent, 


Mr,  C,  Gregory  for  Appellants. 
No  one  for  Respondent. . 

If  there  are  several  applicants  for  a  certificate  under 
Act  XXVI 1.  of  1S60,  the  heir'  or  the  person  or  persons 
havinp:  the  largest  interest  in  the  estate  are  entitled  to 
the  certificate,  in  preference  to  others  whose  interests  axe 
less  considerable.  If  the  Court  thinks  any  smali  interest 
not  sufficiently  protected,  it  may  call  upon  the  party 
taking-  the  certificate  to  give  security  to  the  eatent 
requisite  for  the  protection  of  such  interest. 

Norman,  J, — In  this  case,  the  appellants* 
Azeem  Khan  and  Fyzoollah,  claimed  a  certi-  ^ 
ficate  under  Act  XXVII.  of  i860  declaring 
their  title  as  representatives  of  the  estate  of 
their  father  Rujjub.  Their  application  was 
opposed  b}'  Mussamut  Ameerun,  the  danghter 
of  Bibee  Bunno,  the  daughter  of  Himmut, 
ihe  father  of  Rujjub. 

The  application  of  Azeem  and  FyzooUah 
was  dated  the  6th  of  August  1868,  and  on 
the  4th  September  following,  Ameerun  put 
in  a  petition  objecting  to  their  claim. 

The  case  came  on  before  the  Judge  of 
Bhaugulpore  on  the  22nd  of  February  1869. 
He  says  that,  upon  a  summary  inquiry,  be 
could  not  accurately  determine  the  date  of 
Rujjub's  death — whether  he  died  before  his 
father  Himmut  or  not ;  and  he  ends  by 
granting  a  joint  certificate  to  Fyzoollah, 
Azeem,  and  Mussamut  Ameerun. 

We  have  considerable  difficulty  in  under- 
standing what  importance  the  Judge  attri- 
butes to  the  date  of  the  death  of  Rujjub. 
Whether  he  died  in  1265  or  in  1275,  as  far 
as  we  can  see,  the  persons  entitled  to  repre- 
sent his  estate  were  his  two  sons.  Ameerun, 
his  niece,  had  no  sort  of  right  to  represent 
his  estate.  If  it  be  supposed  that  Rujjnb 
died  before  Himmut,  and  that,  upon  the 
death  of  Rujjub,  the  property  descended  to 
Azeem  and  Fyzoollah,  his  sons,  and  to 
Himmut,  his  father,  Himmut,  the  fatber, 
would  take  one-sixth;  and  if,  on  the  death 
of  Himmut  in  1274,  there  were  no  other 
heirs  except  Azeem,  Fyzoollah,  and  Ameerun, 
the  share  of  Ameerun  would  be  one-fifth  of 
one-sixth,  or  one-ihirtieth  of  the  property  of 
Rujjub ;  and  we  think  that  she  would  not, 
in  respect  of  that  small  remote  derivative 
interest,  have  any  right  to  claim  to  be  treated 
as  the  representative  of  Rujjub,  or  to  ask 
for  a  certificate  to  enable  her  to  collect  his 
debts  and  discharge  his  obligations. 

If  there  are  several  applicants,  the  heir 
or  the  person  or  persons  having,  as  such,  the 
largest  interest  in  the  estate,  would  appear, 
if  otherwise  unobjectionable,  to  be  entitled 
to  the  certificate  under  Act  XXVII.  of  i860, 
in  preference  to  others  whose  interests  are 
less  considerable. 
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The  order  of  the  Judge  must  be  reversed 
in  so  far  %8  it  declares  that  Ameerun  s  name 
be  joined  in  the  ceriificaie  with    the 
of  Fjzoollah  and  Azeem. 

j  If  the  Court  thought  that  Ameerun  had 
■  any  interest  which  would  not  be  sufficiently 
!  protected  by  allowing  Azeem  and  Fyzoollah 
to  adminisier  to  their  father's  estate,  we 
znlght  have  called  upon  Azeem  and  P'yzool- 
lah  to  give  security  to  that  extent ;  but  her 
interest  being  so  very  small,  we  think  any 
consideration  of  that  kind  quite  unnecessary. 
Axneeran  must  pay  the  costs  of  this  appeal. 


The  i2lh  June  1S69. 

Present : 

The  Hon'ble  H.  V.  Bavlev  and  C.  Hobhouse, 

Judges. 

Evidence — Written  statements — Unattested 

chittahs. 

Case  No.  2920  of  1868. 

Special  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  0/  Furreedpore, 
dated  the  8th  August  itSOS,  modifying  a 
decision  of  the  Aloonsiff  of  Bhanga^  dated 
the  9M  April  1868. 

I]]0tool1ah  Khan  (one  of  the  Defendants), 

Appellant, 

versus 

Ram  Churn  Gangoolee  and  another 
(Plaintiffs),  Respondents. 

Baboos  Sreenath  Banerjee  and  Kalee 
Aiohun  Doss  for  Appellant. 

Baboot  Hem  Chunder  Banerjee  and  Bung- 
shee  Dhur  Sein  for  Respondents. 

A  V  ritten  statement  is  not  legral  evidence,  although 
the  nine  penal  consequences  may  folluw  from  it,  if 
(alse,  a«  from  a  false  deposition. 

Where  a  party  puttini;^  in  chittahs  called  in  a  witness 
to  attest  them,  but  the  n-itness  did  not  do  so,  and 
the  party  did  not  apply  to  the  Court  to  compel  him  to  do 
«»,  the  chittahs  %ircrc  htld  to  l>e  no  legal  evidence  even 
lhoii|^  admitted  by  the  iu^wer  Court  without  objection 
from  the  opposite  party. 

Bayley,  J, — I  am  of  opinion  that  the 
judgment  (*f  the  Lower  Appellate  Court 
should  be  reversed,  and  the  case  remanded 
for  re- trial. 

The  plaintiff  sued  to  recover  possession  of 
certain  lakheraj  brohmuttur  lands  which  he 


stated  were  situated  in  Talook  Ram  Bullubh 
Goopio,  and  which  were  given  as  such  to  his 
predecessor  by  Ram  Ram  Goopto,  the  son  of 
Ram  Bullubh  Goopto. 

The  plaintiff  slates  that  in  Assar  1268 
he  was  ousted  by  the  principal  defendant 
Ijjutoollah,  acting  in  collusion  with  the  10- 
annas  sharer  of  the  talook. 

The  defendant's  case  was  that  the  specific 
lands  in  suit  were  not  the  plainlilT's  broh- 
muttur, but  were  given  in  lease  to  the  de- 
fendant under  a  miras  pottah  by  Cazee 
Ameerooddeen,  the  purchaser  of  the  lo-annas 
share  of  the  talook. 

The  first  Court  decreed  that  the»  defend- 
ant Ijjutoollah  should  deliver  up  possession 
to  the  plaintiff  of  a  6-annas  share  of  the  lands 
in  suit,  with  costs  in  proportion. 

The  Lower  Appellate  Court  reversed  that  judg- 
ment, and  decreed  the  plaintiff's  suit  in  full. 

The  defendant  appeals  specially,  and  urges, 
firstly y  that  the  adjudication  of  the  plea  of 
limitation  by  the  Lower  Appellate  Court  is 
erroneous;  secondly,  that  the  Lower  Appel- 
late Court  is  wrong  to  rely  on  the  written 
statement  of  the  6-annas  shareholders  as 
proving  the  plaintiff's  case;  and,  thirdly,  that 
there  is  no  legal  evidence  of  the  disputed 
lands  being  the  plaintiff's  brohmuttur,  the 
chittahs  of  1184  and  1210  and  the  taidads 
of  1202  and  1209  affording  no  such  evi- 
dence. 

As  to  the  first  point,  which  is,  in  fact, 
whether  the  plaintiff  had  possession  of  the 
lands  as  brohmuttur  within  12  years  before 
ouster,  I  am  of  opinion  that  there  must  be 
a  remand ;  and  in  coming  to  that  decision, 
I  will,  at  the  same  time,  consider  the  other 
pleas  taken. 

Now,  in  order  to  prove  the  plaintiff's  pos- 
session within  12  years  of  the  lands  in  suit 
as  brohmuttur,  the  Lower  Appellate  Court 
relied  on  the  following  evidence.  I  use  the 
words  of  the  Court :  "  I  have  carefully 
"  looked  into  the  testimony  of  the  witnesses, 
"and  have  failed  to  find  that  the  plaint- 
"  iff  was  out  of  possession  for  more  than 
"  12  years  preceding  the  date  of  the  insiitu- 
"tion  of  the  suit;  therefore  I  do  not  con- 
'*  sider  that  the  action  is  barred. 

"At  the  trial,  the  advocates  of  the  liti- 
"ganis  admitted  that  the  land  tn  question 
''was  within  the  talook,  and  that  the  talook 
"itself    was    divided    into   two    parts    of 
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gMj-    and    -fS^^J-     The  only  difference 

was  that  the  land  in  suit  was,  according  to 
the  account  of  the  plaintiffs,  brohmuttur  or 
rent-free,  whereas  the  defendants  in 
chief  say  that  it  was  rent-paying.  The 
plaintiffs  have  shown  through  witness- 
es   and    the    nrSths    shareholders    of   the 

1  6 

talook  that  they  never  paid  the  rent. 
And  the  chittahs  of  1184  and  1210  B.  S., 
which  give  the  area  and  plots  of  the  rent- 
paying  tenure  in  the  talook,  do  not  show 
that  the  land  was  included  in  ihe  talook's 
plots  of  rent-paying  holding  before.  It 
is  reasonable  to  conclude  that  the  land 
was  rent-free  or  brohmuttur." 


We  hSve  heard  \he  evidence  read  out  to 
us,  and  there  is  only  one  witness  Haranool- 
lah,  a  cultivator  of  the  lands  in  suit,  who 
deposes  that  he  had  seen  the  plaintiff  in 
possession  within  15  years  until  ousted  by 
the  defendant,  and  that  he  paid  half  of  the 
crops  in  kind  by  way  of  rent  to  the  plaint- 
iff as  the  tenant  of  such  brohmuttur.  The 
evidence  of  the  other  witnesses  has  been 
also  read  out  to  us,  but  of  them  one  Fuzloo 
Beparee  merely  said  that  the  lands  were 
the  plaintiff's,  and  in  his  possession ;  but 
his  evidence  does  not  show  that  they  were 
given  to  the  plaintiff  as  brohmuttur  by 
Ram  Ram  Goopto.  The  remaining  witness- 
es also  go  no  further  than  this  last  one. 
With  the  exception,  therefore,  of  the  evi- 
dence of  Haranoollah  Mojoomdar,  the  other 
evidence  is  no  legal  evidence  to  prove  that 
the  plaintiff  held  the  lands  as  brohmuttur 
within  12  years  of  suit. 

Next,  as  to  the  written  statement  of  the 
6-annas  shareholders,  it  is  clear  that 
the  Lower  Appellate  Court  has  treated  this 
evidence  as  legal  evidence,  and  it  is  equal- 
ly clear  that  the  Court  has  made  a  great 
error  in  law  in  so  doing.  A  written  state- 
ment is  no  legal  evidence,  although  the 
same  penal  consequences  may  follow  from 
a  false  written  statement  as  from  a  false 
deposition. 

We  next  have  to  consider  the  legal  ef- 
fect of  the  chittah  of  1210  put  in  by  the 
witness  Nubo  Coomar  called  by  the  plaintiff. 
This  witness  was  cal/ed  by  the  plaintiff  to 
give  his  evidence  and  to  attest  the  document, 
buf  he  never  did  so ;  nor  was  the  Court  applied 
to  compel  him  to  do  so.  The  chittahs, 
therefore,  remain  unattested,  and  are  conse- 
quently no  legal  evidence. 

1  would  here  remark  that  Baboo  Hem 
Chunder  Banerjee  states  that  we  have  fre- 


\  quently  received  and  acted  upon  evidence 
,  when   it   has   been   admitted   in  the   Court 
I  below  without  objection  on  the  other  side. 
'  This    is    true,    but    that    remark    does    noi 
I  apply    in    the    present    case,    for    here    the 
plaintiff  himself  called    in   witnesses   to    at- 
test documents,  evidently  himself  consider- 
ing   the    attestation    to  .be    necessary,    and 
undertaking  to  supply  it.  but  failing  to  do 
so. 

The  taidads  of  1202  and  1209  were  before 
the  Lower  Appellate  Court,  and,  it  may  be 
presumed,  were  treated  as  evidence.  Bat 
the  Lower  Appellate  Court  does  not  say 
that  it  relies  on  the  taidads.  They  are, 
moreover,  unattested  taidads ;  but  whether 
attested  or  not,  thev  cannot  of  themselves 
prove  that  of  which  the  full  burthen  of 
proof  was  on  the  plaintiff,  viz.,  that  he  held 
the  lands  as  brohmuttur  within  12  years 
of  suit. 

It  is,  therefore,  with  great  reluctance  that 
I  would  remand  the  case,  but  the  law  al- 
lows in  such  a  case  that  the  plaintiff  may 
have  a  remand  in  order  to  obtain  the  opi- 
nion of  the  Lower  Appellate  Court  as  to 
the  one  witness  who  spoke  directly  in  support 
of  the  plaintiff's  case. 

The  Lower  Appellate  Court  will  now 
say  whether  upon  the  evidence  of  Sheikh 
Haranoollah  it  finds  the  following  issue  for 
or  against  the  plaintiff,  viz.,  whether  the 
plaintiff  was  in  possession  of  the  lands  in 
dispute  within  12  years  of  suit  as  the  hold- 
er of  the  brohmuttur  lands  derived  from 
Ram  Ram  Goopto. 

Costs  will  follow  the  ultimate  result. 

HobhousCy  J. — I  have  had  considerable 
hesitation  in  agreeing  to  the  remand  in  this 
case.  There  was,  as  Mr.  Justice  Bay  ley  has 
said,  reallv  but  one  issue  before  the  Lower 
Appellate  Court,  and  that  was  whether  the 
plaintiff  w-as  in  possession  of  the  lands  in 
dispute  within  12  years  of  his  alleged 
ouster  as  upon  his  brohmuttur  tenure.  He 
was  ousted,  he  savs.  in  1268,  and  he  takes 
no  step  to  recover  possession  until  five 
years  after  that  time ;  neither  does  he 
account  for  his  inaction  during  that  period. 
This  fact  alone,  in  my  judgment,  throws  a 
cloud  over  his  title.  He  then  does  un- 
doubtedly produce  some  evidence  to  show 
that  he  was  in  possession  of  the  lands 
within  12  years  of  suit;  but  that  he  was 
in  possession  as  a  brohmuttur  holder  there 
is  literally  only  the  evidence  of  one  witness. 
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Plaintiff  adduces  certain  chiitahs  and  cer- 
tain taid^ds,   but   he  does  not  attempt  to 
siiow  whence  they  come  from,  nor  therefore 
of  what  value  they  are.     He   himself  and 
his  co-sharers  who  supported  his  case  were 
the   persons    who   must   have   known    best 
tdiether  he  had  held  the  1  inds  as  a  brohmat- 
tur  tenure   or    as   a    mil    tenure,    but    he 
neither  comes  to  the  Court  himself,  nor  does 
he  bring  into  Court  those  co-sharers  in  the 
mehals  who  profess  to  have  supported  his 
case.    The  best  evidence,  therefore,  is  utterly 
wanting,  and  I  have  had  some  doubts,  there- 
fore, whether  we  ought  to  remand  the  case  in 
order  that  the  Lower  Appellate  Court  may 
^ve  an  opinion  on  the  oral  testimony  of  the 
txi\j  witness  who  at  all  supports  the  plaint- 
iff's case.    This  witness  does  not  show  that 
be  had  any  special  knowledge  of  the  case, 
and  he  is  brought  in  to  prove  the  case  when 
there  was  other  and  better  evidence  available, 
the  absence  of  which  has  not  been  account- 
ed for.    But,  however,  the  evidence  of  that 
vjmess  is  evidence  for  whatever  it  is  worth, 
and  I  >Fill,  therefore,  sign  the  order  remand- 
ing the  case  in  order  that  the  Lower  Appel- 
late Court  may  give  an  opinion  on  the  value 
of  that  evidence. 

Costs  will  follow  the  result. 


The  12th  June  1869. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

IJahaifcy  of  heir— Right  of  snit— Intervention 
-Sectioiu  257  and  246,  Act  VIII.,  1859— £x- 
K&tioa-sale— Caveat  emptor. 

Case  No.  43  of  1869. 

Rf^ular  Appeal  from  a  decision  passed 
h  ihe  Subordinate  Judge  of  Tirhoot, 
^dtedihi  t^th  December  1868, 

Jummal  AH  (Defendant),  Appellant, 

versus 

Tirbhee  Lall  Doss  and  others  (Plaintiffs), 
Respondents. 

Mr.  R  E,  Twidale  for  Appellant. 

Mr,  C.  Gregory  for  Respondents. 

An  adopted  son  and  heir  is  not  liable  for  the  debts 
."*  adoptive  parent  unless  he  succeeds  to  and  appro- 
Pnatei  his  estate. 

J^^  2.57.  Act  VIII.  of  1S59,  does  not  bar  the 
J^P^ntitiye  of  a  judjfment-debtor  from  brinjifing^ 
tlT*"  »"»t  to  set  aside  an  execution-sale,  except  on 
*»*  wore  of  its  having  been  irregularly  conducted. 
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In  a  case  of  intervention  under  Section  246^  when 
the  property  attached  is  found  to  be  the  sole  property 
of  the  intervenor,  and  in  his  sole  possession^  it  should 
be  at  once  released  and  the  decree-holder  referred  to 
a  regular  suit. 

An  auction-purchaser  at  a  sale  in  execution  is  bound 
to  satisfy  himself  of  the  value  and  quality  of  the  thing 
sold,  just  as  much  as  if  he  were  purchasing  the  same 
under  private  contract. 

Glover,  J. — This  was  a  suit  for  a  de- 
claration of  the  plaintiff's  title  to  a  3-annas 
share  of  Mouzah  Tegra  Mudhnapore,  and 
to  set  aside  a  sale  in  execution  of  decree 
held  on  the  19th  of  August  1867,  by  which 
the  plaintiff's  right  and  interest  in  the 
property  had  been  sold  in  satisfaction  of  a 
decree  against  one  Mussamut  Keerutputtee. 

The  plaintiff's  case  1^  that  Ggpeenath, 
Munnee  Lall,  and  himself  were  three  uter- 
ine brothers,  each  holding  a  i|-anna 
share  of  Mouzah  Tegra  Mudhnapore;  that 
Gopeenath  shortly  before  his  death  adopt- 
ed plaintiff  as  a  kurta-puttra,  and  that  his 
other  brother  Munnee  Lall,  who  died  in 
1 271  F.  S.,  made  him  his  heir;  that  the 
elder  brother's  share  of  \\  anna  had  pre- 
viously to  his  death  in  1270  F.  S.  been 
attached  and  sold  in  execution  under  a 
decree  obtained  by  the  Court  of  Wards,  so 
that  the  plaintiff  was  left  the  owner  of  a 
3-annas  share  of  the  estate,  viz.,  a  i^-anna 
of  his  own,  and  a  1^  anna  which  he  had 
inherited  from  his  brother  Munnee  Lall. 
This  state  of  facts,  we  may  observe,  is  not 
disputed,  and  it  is  not  denied  that  at  the 
time  of  the  sale,  the  plaintiff  was  the  owner 
and  in  possession  of  that  share  of  the 
mouzah. 

On  the  2 1  St  of  August  1862,  the  defend- 
ant Shaikh  Jummal  Ali  got  a  decree  for  costs 
and  wassilat  against  Mussamut  Keerut- 
puUee,  the  wife  of  Gopeenath,  and  in  execu- 
tion applied  to  have  the  plaintiff's  interest 
in  the  three  annas  share  above  referred 
to  sold,  on  the  ground  that  he  was  the 
heir  and  representative  of  Mussamut  Kee- 
rutputtee, who  had  died  in  the  interim,  and 
was,  therefore,  liable  for  her  debts.  When 
the  attachment  was  made,  the  plaintiff  ob- 
jected that  he  was  neither  the  adopted  son 
nor  the  heir  of  Mussamut  Keerutputtee,  but 
the  Judge  rejected  the  intervention,  and  con- 
sequently the  plaintiff's  right,  title,  and  in- 
terest in  the  three  annas  share  of  the  mou- 
zah was  sold,  the  defendant,  the  judgment- 
debtor,   purchasing    it  himself  for  Rupees 

9i050' 

The  plaintiff  seeks  to  have  this  sale  can- 
celled, on  the  ground  that  by  the  terms  of 
the  High  Court  decree,  Mussamut-  Keerut- 


42 


Civil 


THE   WEEKLY   REPORTER. 


Rulings.  [Vol.  XIL 


puttee  was  alone  responsible;  that  the 
plaintifiE  is  not  the  adopted  son  of  the  Mus- 
samut,  and  not  her  heir ;  and  that  if  he  were 
both,  he  could  not  be  made  liable  for  Mus- 
samut  Keerutputtee's  debts  inasmuch  as  he 
succeeded  to  none  of  her  property. 

The  defence  is  that  the  decree  against 
Mussamut  Keerutputtee  was  substantially 
one  against  Gopeenath,  whose  heir  the 
plaintiff  undoubtedly  is;  and  that  in  any 
case  Keerutputtee  left  considerable  property 
of  her  own  to  which  plaintiff  as  adopted 
son  succeeded,  and  he  is  therefore  liable. 
The  defendant  adds  that  as  the  property 
was  sold  regularly  and  according  to  law,  the 
plaintiff^  who  had,  been  declared  liable  for 
the  debt,  could  not,  in  accordance  with  the 
provisions  of  Section  257,  Act  VIII.  of  1859, 
sue  to  cancel  the  sale. 

The  Subordinate  Judge,  after  overruling 
the  pleas  in  bar,  held  that  the  only  person 
liable  under  the  decree  was  Mussamut 
Keerutputtee,  and  that  there  was  no  proof 
that  the  plaintiff  succeeded  to  any  property 
from  her.  He  held  that  the  sale  of  plaint- 
iff's estate  had  been  improperly  made,  and 
cancelled  it  accordingly. 

The  defendant  appeals  and  urges — 

(i).  That  the  plaintiff,  as  representative 
of  the  judgment-debtor,  is  not  competent 
under  Section  255?  of  the  Code  of  Civil 
Procedure  to  bring  a  regular  suit  to  cancel 
the  sale. 

(2).  That  the  Subordinate  Judge  misread 
the  decree  of  the  High  Court  which  was 
substantially  against  Gopeenath,  the  adopt- 
ing father  of  the  plaintiff. 

(3).  That  it  has  been  proved  that  the 
plaintiff  received  and  appropriated  the  pro- 
perty of  Mussamut  Keerutputtee  on  the 
lady's  death ;  and 

(4).  That  the  plaintiff's  conduct  in  rais- 
ing the  price  of  the  properly  by  bidding 
through  third  parties  at  the  sale,  and  in 
satisfying  other  creditors  out  of  the  sur- 
plus sale-proceeds,  bars  any  objection  on 
his  part  to  the  sale. 

With  regard  to  the  firs/  objection,  I  can 
find  nothing  in  the  law  which  would  pre- 
vent the  plaintiff  from  instituting  a  suit  to 
cancel  the  sale.  The  proposed  issue  in  the 
first  place  begs  the  question  that  the  plaint- 
iff was  the  representative  of  Mussamut 
Keerutputtee.  This  would  only  be  so,  quoad 
the  decree-holder  defendant,  on  proof  that 
Tirbhee  Lall  succeeded  to  and  appropriated 


the  assets  of  Mussamut  Keerutputtee  ;  and 
until  this  were  proved,  the  plaintiff,  although 
he  might  be  the  adopted  son  of  'the  lady, 
and  therefore  her  heir,  would  not  be  liable 
for  her  debts.  But  even  if  the  plaintiff  were 
considered  as  standing  in  the  shoes  of  the 
judgment- debtor,  I  do  not  read  Section  257 
as  barring  him  from  all  remedy.  That  Sec- 
tion and  the  preceding  one  (Section  256) 
refer  to  cases  where  there  has  been  an 
irregularity  in  ''publishing  or  conducting 
'*■  the  sale,''  and  on  this  point  the  order  cS 
the  Court  is  declared  to  be  final,  and  the 
"  party  against  whom  such  order  shall  be 
''given  shall  be  precluded  from  bringing  a 
"  suit  to  establish  his  claim.'* 

What  is  the  meaning  of  the  words  **  to 
establish  his  claim?''  What  claim  was  it 
that  he  had  tried  already  summarily  to  es- 
tablish ?  It  seems  to  me  clear  that  it  was 
a  claim  to  have  the  sale  set  aside  because  it 
had  bem  irregularly  conducted,  and  that  on 
this  score  the  law  barred  further  remedy. 
If  this  be  not  so,  then  no  sale,  however 
fraudulent  or  collusive,  could  be  set  aside  by 
a  debtor  unless  it  were  irregularly  conduct- 
ed ;  and  if  all  things  connected  with  the 
sale  had  been  done  according  to  rule,  the 
case  of  the  objector  would  be  remediless, 
however  strong  a  case  of  fraud  and  collusion 
he  might  be  able  to  prove. 

I  do  not  understand  the  grounds  on  which 
the  Judge  rejected  the  petition  of  interven- 
tion filed  by  the  plaintiff  when  the  property 
in  suit  was  first  attached.  He  is  said  to 
have  refused  it,  first,  because  the  plaintiff 
was  the  heir  of  Mussamut  Keerutputtee;  and, 
secondly,  because,  if  he  was  not,  he  was 
clearly  the  representative  of  Gopeenath,  whose 
properly  was,  in  equity  and  good  conscience, 
answerable  for  the  defendant's  claim. 

Neither  of  these  grounds  is  contemplated 
in  the  Section  of  the  law  (246)  under  which 
I  assume  (there  being  no  other  Section  ap- 
plicable) that  the  intervention  was  made;  for, 
as  it  is  admitted  that  the  property  afterwards 
sold  was,  at  the  time  the  petition  was  made, 
the  sole  property  and  in  the  sole  possession 
of  the  plaintiff,  the  property  ought  to  have 
been  at  once  released  and  the  decree-holder 
referred  to  a  regular  suit. 

Then,  as  to  the  wording  of  the  High 
Court's  decree.  The  case  is  reported  in 
I  Hay  174.  It  was  a  suit  brought  by  Jum- 
mal  All  against  certain  Mohunts  for  wassilat. 
The  suit  was  decreed,  and  in  execution  land 
was    attached.      Gopeenath    and    his    wife 
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Kccnitpattee  objected  to  the  sale,  ihe  first 
on  the  icround  that  he  held  a  lien  on  the 
property  in  the  shape  of  a  zur-i-peshgee 
lease,  and  the  Mussamut  on  the  allegation 
that  she  had  bought  a  6-annas  share  of  the 
estate  from  one  of  the  judgment-debtors. 

There  was  another  objector  whose  claim 
does  not  concern  this  case. 

The  final  decree  made  by  the  High  Court 
vas  against  Mussamut  Keerutputtee,  whose 
kobalah  was  declared  cancelled,  and  who 
was  also  made  liable  for  wassilat  and  for 
Jamtnal  Ali's  costs.  Gopeenath's  claim 
was  not  adjudicated  upon,  and  he  received 
his  costs  from  Jummal  Ali. 

There  cannot  be  the  slightest  doubt  on 
reading  this  decree  that  Mussamut  Keerut- 
puttee was  the  only  party  made  liable,  and 
aone,  that  Gopeenath  was  not  included  in 
it,  and  could  not  in  any  way  have  been  made 
Dablc  under  it.  We  have  nothing  to  do  with 
any  probabilities.  The  plaintiff  is  execut- 
ing a  decree  ag^ainst  his  judgment-debtor 
Keemtputtee,  and  we  cannot  go  behind  that 
decree,  or  find  that  the  wife  was  in  reality 
the  benamee  of  the  husband,  and  that  the 
Inter  was  the  person  liable. 

The  ihird  objection   appears  to  me  unten- 
able.   The  onus  of  showing  that  assets  of 
Keerutputtee     passed    into     the    hands    of 
Tirbhee  1^11  Doss  was  on  the  defendant,  and 
1  agree  with  the  Subordinate  Judge  in  think- 
ing that  he  has  altogether  failed   to   sup- 
port it.    None   of  the  witnesses  state  what 
Kecrutputtee's   properly    was;    they   merely 
state    vaguely    that     all     the     property     of 
Gopeenath,  Munnee  Lall,  and  Keerutputtee 
tent  to  the  defendant.     This  is  manifestly 
insufficient  to  prove  the   fact  that  Tirbhee 
Lall  succeeded  to  any  property  of  Keerut- 
pnttee's.    The  less  so,  when  it  is  consider- 
ed   that     under     ordinary     circumstances 
Keerutputtee  would  have  had  no   separate 
ptopcny.    She   was  a  widow,   and  by   Mi- 
ubhara  Law  only  entitled  to  maintenance, 
the  family  being  admittedly  joint  and  un- 
divided. 

Then,  as  to  the  plaintiff's  conduct.  I 
think  that  the  reasons  given  by  the  Sub- 
ordinate Judge  for  distrusting  the  evidence 
sofficient.  Bat  in  any  case,  what  illegality 
vouid  the  plaintiff  have  committed  if  he 
*d  endeavour  to  increase  the  price  for 
which  the  property  was  sold  ? 

With  regard    to    the    surplus    proceeds, 
^  two  witnesses,    who    were    examined, 


gave,  it  seems  to  me,  most  suspicious  testi- 
mony,  and  the  judgment-debtor,  Rajah  Ram, 
who  could  have  given  the  best  evidence, 
on  the  point,  was  not  examined.  On  this 
issue  also,  I  agree  with  the  Subordinate 
Judge. 

A  point  which  was  a  good  deal  argued 
during  the  hearing,  although  not  taken  as  a 
ground  of  objection  on  the  part  of  the  re- 
spondent, was  that  the  sale-certificate 
showed  that  what  was  sold  was  the  right, 
title,  and  interest  of  Keerutputtee  in  the 
plaintiff's  mouzah,  and  that,  therefore,  ^. 
she  admittedly  had  no  right,  title,  or  inter- 
est in  that  property,  the  decree-holder 
bought  a  nonentity,  and  that  the  sale  was 
ab  initio  bad  as  against  the  plaintiff. 

It  appears  to  me  after  a  careful  reading 
of  the  words  of  the  sale-certificate  that  this 
is  not  the  case,  and  I  am  fortified  in  my 
opinion  by  the  fact  that  the  plaintiff  him- 
self admits  in  his  plaint  that  it  was  his 
right  and  interest  that  was  sold  in  execution, 
and  not  Keerutputtee's. 

The  certificate  begins  by  reciting  that  the 
decree-holder  had  applied  to  have  the  right 
and  interest  of  Tirbhee  Lall  (as  adopted 
son  and  heir  of  Mussamut  Keerutputtee)  in 
the  disputed  property  sold,  and  a  reference  is 
made  to  a  schedule  below,  which  states  that 
what  is  asked  to  be  sold  is  the  right  and 
title  of  Tirbhee  Lall.  The  Oordoo  words 
are  **  Huk  o  hukook  Tirbhee  Lall  Doss." 
Then  comes  the  order  of  Court— -that 
in  accordance  with  the  application,  the  right, 
title,  and  interest  of  the  "  mudeoon  "  in  the 
above  mentioned  property  be  sold.  I  do 
not  think  that,  taking  the  sense  of  the  whole 
document,  these  words  can  apply  solely  to 
Keerutputtee  as  judgment-debtor.  I  un- 
derstand  it  to  apply  to  Tirbhee  Lall  Doss. 
No  doubt,  the  word  "  mudeoon  **  means 
judgment-debtor  ;  but  if  the  order  of  the 
Civil  Court  applied  to  Keerutputtee  only, 
there  would  have  been  some  reason  given 
for  disallowing  the  prayer  of  the  decree- 
holders,  which  was  to  have  Tirbhee  Lall 
Doss's  interest,  as  representative  of  the 
Mussamut,  put  up  for  sale. 

Lastly,  it  has  been  pressed  upon  us 
that  if  the  sale  cannot  be  upheld,  at  least 
the  plaintiff  must  refund  the  surplus  sale- 
proceeds  taken  away  by  Rajah  Ram.  I 
do  not  think  that  we  ought  to  pass  any 
such  order.  In  the  first  place,  in  what 
shape  could  the  decree  be  given.?  Could 
it  be  said  that  the  plaintiff  was  to  have 
the  sale  cancelled  conditionally  on  bis  re- 
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paying  the  amount  taken  by  Rajah  Ram? 
This  would  be  clearly  impossible,  for  if  the 
plaintiff  has  a  right  to  have  the  sale  can- 
celled, that  right  cannot  be  fettered  by 
conditions  which  are  not  necessarily  condi- 
tions precedent  to  his  obtaining  that 
right. 

Besides,  why  should  any  special  indul- 
gence be  shown  to  the  defendant  in  this 
matter.  He  must  have  known  perfectly 
well  the  risk  of  claiming  the  interest  of 
a  Hindoo  widow,  especially  in  the  Mithila 
country.  *  In  any  case,  he  was  bound  to 
satisfy  himself  beforehand  of  the  value 
and  quality  of  the  thing  sold,  just  as  much 
as  if  he  were  purchasing  the  same  under 
private  contract,  and  is  no  more  entitled  to 
consideration  for  want  of  forethought  or 
proper  prudence  in  making  his  purchase  at 
an  auction-sale  in  execution  than  under 
any  other  circumstances  of  sale.  This 
appears  to  me  a  case  in  which  the  maxim  of 
caveat  emptor  may  very  properly  be  applied. 
Before  proceeding  to  sale,  he  ought  to  have 
been  in  a  position  to  show  clearly  that 
Tirbhee  Lall  had  appropriated  Keerut- 
puttee's  assets,  and  then  only  would  he 
have  been  in  a  position  to  buy  with  any 
chance  of  safety.  As  it  is,  he  has  only 
himself  to  thank  if  he  has  made  a  bad 
bargain. 

The  ruling  of  the  Court  of  Sudder  De- 
wanny  Adawlut  in  the  case  of  Ranee 
Luchmee  Koomaree  versus  Prannath  Roy, 
Sudder  Dewanny  Adawlut  Reports  for  1855, 
pp.  549  and  550,  is  in  point. 

I  think,  therefore,  that  ihe  plaintiff  has 
made  out  his  right  to  have  the  sale  in 
execution  cancelled  on  the  ground  that  he 
was  not  liable  for  the  decree  against 
Keerutputtee,  and  that  this  appeal  should  be 
dismissed  with  costs  on  the  appellant 
Jummal  Ali. 


Kemp,  y.— I  concur  in  dismissing  lli« 
appeal  on  the  ground  that  the*  plaintiff, 
respondent,  was  not  liable  under  the  decree, 
which  was  against  Keerutputtee  alone. 


The  I2lh  June  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  C.  Hobbouse, 

Judges. 

Cause  of  action— Limitation. 

Case  No.  3099  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Chittagong^ 
dated  the  jrd  September  1868^  affirming 
a  decision  of  the  Sudder  Moonsiff  of 
that  District,  dated  the  28th  November 
i86y. 

Shahaboodeen  (one  of  the  Defendants), 

Appellant, 

versus 

Moulvie  Naduroojuma  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Rajendronaih  Bose  for 
Respondents. 

Plaintiff  sued  for  the  confirmation  of  his  title  to»  and 
for  possession  of,  a  jote  in  the  Nowabad  Mehal,  derivrag* 
his  title  under  a  pottah  from  the  ijaradar.  Defendant's 
case  was  that  he  had  bought  the  lands  as  a  tatook,  and 
been  in  possession  accordingly;  but  finding"  that  the 
lands  had  been  surveyed  as  a  part  of  the  Nowabad  Me- 
haU  he  took  a  pottah  from  the  ijaradar  four  years  previ- 
ously to  plaintiff's  pottah.  Defendant's  pottah  ii'as 
found  to  be  a  forgery. 

Hbld  that  plaintiff's  cause  of  action  arose  solely 
from  the  title  set  up  by  the  defendant  under  the  pottah 
derived  from  the  ijaradar,  and  not  from  the  date  when 
the  defendant  purchased  the  lands  as  a  talook. 

Bayley,  J. — In  this  case  the  plaintiff 
sued  for  the  confirmation  of  his  title  and 
for  possession  of  a  certain  jote  in  the  Now- 
abad Mehal,  on  the  allegation  that  he  de- 
rived his  title  under  a  pottah  granted  bv 
the  ijaradar  on  the  17th  Kartick  1228 
I  M.S. 
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Tbe  defendant's  case  was  that  he  had 
bought  (he  lands  as  a  talook  under  a  tur- 
nif  in  1 220  M/ S.,  and  been  in  possession 
accordingly  ;  but  finding  that  the  lands  he 
so  held  had  been  surveyed  as  a  part  oi  the 
Nowabad  Mehal,  he  took  a  pottah  in  As- 
sia  1224  M.  S.  from  the  ijaradar ;  that  the 
plaintiff  was  never  in  possession  within  12 
years  of  snit,  and  therefore  his  suit  was  bar- 
red bv  limitation. 

Both  the  Courts  have  found  the  defend- 
ant's pottah  to  be  a  forgery. 

On  the  point  of  limitation,  the  Lower 
Appellate  Court  has  slated  :  '*  If  the  defend- 
*'  ant's  pottah  be  false,  his  possession,  even 
"if  proved,  will  be  only  the  possession  of  a 
**  trespasser,  and  will  not  affect  the  plaint- 
"  iff's  rights." 

Tlie  only  point  argued  in  special  appeal 
is  that  there  has  been  a  wrong  application 
of  the  Law  of  Limitation  in  this  case.  It  is 
aid  that  as  the  cause  of  action  accrued  to 
the  plaintifiF  by  the  defendant's  long  prior 
possession  of  the  lands  as  belonging  to  the 
tQrmf,  so  that  possession  raised  a  bar  to 
the  plaintiffs  suit,  and  the  plaintiff  not 
laving  removed  that  bar  by  showing  that 
he  was  in  possession  wiihin  12  years  of 
wch  cause  of  action,  the  suit  cannot  pro- 
ceed. 

Although  as  a  general  rule,  as  laid  down 
in  the  case  in  Volume  IX.,  Weekly  Reporter, 
P^c  13 tf  the  possession  of  a  trespasser,  if 
it  ib  an  adverse  possession  beyond  12  years 
(tf  ihe  cause  of  action,  may  be  a  bar  to  the 
plainiiff's  suit,  in  this  case  we  hold  that  the 
piaintiff's  suit  is  not  barred,  because  his 
ausc  of  action  did  not  originate  in  the 
title  of  the  defendant  derived  from  his  ta- 
faokce  rights  by  purchase  in  1220;  but  the 
defendant's  own  case  was  that  he  obtained 
»  pottah  in  1224  M.  S.  from  the  ijaradar, 
which  gave  him  a  title  of  the  same  cha- 
'^cier  bat  of  four  years'  prior  date  to  the 
Pontiff's  pottah  from  the  same  ijaradar. 
Therefore  the  plaintiff's  cause  of  action 
«|K»e  solely  from  the  title  set  up  by  the 
<WeDdant  under  the  pottah  derived  from 
»ht  ijaradar,  and  not  from  the  date  when 
Ihe  defendant  purchased  the  lands,  as  he 
*%td,  as  a  talook. 

As  the  cause  of  aciion,  therefore,  arose 
to  the  plaintiff  within  1 2  years  of  suit,  we 
^e  of  opinion  that  the  plea  of  limit  uioi  can- 
not be  successfully  maintained  in  this  case  ; 

™wc,  therefore,  dismiss  this  appeal  with 
costs,  ^^ 


The  1 2th  June  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,    and    the    Hon'ble    Dwarkanath 
Mitter,  Judge. 

Bona  fide  suit  against  the  dead — Limitation — 

Deduction. 

Reference  to  the  High  Court  by  the  Judge  of 
the  Small  Cause  Court  at  Jessore,  dated 
the  2^th  February  i86g. 

Mohun  Chunder  Koondoo,  Plaintiff, 

versus 
Azeem  Gazee  Chowkeedar,  Defendant, 

Where  a  defendant  is  found,  after  issue  of  summons, 
to  have  died  before  the  filing  of  the  plaint  agfainst  him, 
the  Court  has  no  jurisdiction  to  decide  the  suit.  In 
calculating^  the  period  of  limitation  ag^ainst  his  repre- 
sentative, plaintiff  may  be  allowed  a  deduction  of  the 
time  duringf  which  the  suit  ag'ainst  the  dead  man  was 
beingf  prosecuted  bond  fide  and  with  due  diligence;  the 
Judge  to  determine  whether  plaintiff  was  wanting  in 
due  care  and  caution  in  not  ascertaining  the  death  of 
the  party  against  whom  he  was  proceeding. 

Case. — This  was  an  action  brought  on  a 
bond  alleged  to  have  been  executed  by  the 
defendant  on  the  29th  Falgoon  1271,  cor- 
responding with  nth  March  1865,  for 
Rupees  1 1,  repayable  withi  nterest  at  37^  per 
cent,  per  annum  in  Magh  1272,  correspond- 
ing with  February  1866. 

The  plaint  was  filed  on  the  i8ih  February 
instant  and  trial  was  fixed  for  the  24th,  or 
14th  Falgoon  1275,  on  which  day  it  appear- 
ed from  the  evidence  of  the  peon  who  went 
to  serve  the  summons,  that  the  defendant 
had  died  about  a  year  before  the  filing  of  the 
plaint,  and  the  plaintiff's  pleader  thereupon 
applied  to  the  Court  under  Section  104,  Act 
VIII.  of  1859,  to  substitute  the  legal  re- 
presentatives as  defendants ;  but  this  I  re- 
fused to  do,  as   it  appeared  to  me  that  the 

suit  would  be  barred 

Raj    Kishoree    Dassee     as  against  them,  un- 

versus     Bodun     Chunder      j.,  ^u.    ^..i:«.«  :«    ,u« 
Shaha,   VI.    Sutherland's      ^^^  ^^^  "^Img  m    the 

Weekly  Reporter,  p.  29S.     case  noted  in  the  mar- 
gin. 

It  is  urged  by  the  plaintiff's  pleader  that 
as  his  client  was  not  aware  that  the  de- 
fendant had  died  before  the  filing  of  the 
plaint,  the  Court  should  comply  with  the 
application  and  that  the  suit  ought  not  to 
be  held  barred  by  lapse  of  time  against  the 
legal  representatives,  as  it  was  originally 
brought  against  the  defendant  wiihin  the 
period  of  limitation. 


46 


Civil 


THB    WEEKLY    REPORTER. 


Rulings,  [Vol.  XII.! 


I  find  that  the  case  noted  in  the  margin 

supports  the  conten- 

Sree  Kishen  Chowdhry  tion    of    the    pleader, 

and   others    versus    Ram  as  in  that  case  it  was 

Kristo     Bhuttacharj     and  j^   |^     ^       l     j^     ^nd 

others,   X.      Sutherland  s  ^,  ^        ^  , 

Weekly  Reporter,  p.  317.  ^jlover,      J  J,,       that 

the  suit  against  the 
heirs  of  the  decree-holder  substituted  as  de- 
fendants was  not  barred  by  lapse  of  time  as 
it  was  originally  brought  within  the  period 
of  limitation  against  the  decree-holder,  of 
whose  death  plaintiff  first  learnt  the  news 
from  the  return  made  to  the  summons,  and 
they  drew  a  distinction  between  that  case 
and  the  case  cited  from  6  Weekly  Reporter, 
on  the  ground  that  in  the  latter  case  the 
party  substituted  waS  not  the  heir  of  the  party 
originally  sued  when  the  cause  of  action 
accrued. 

If  it  be  held  that  when  a  person  is  sub- 
stituted or  added  as  a  defendant  under  Sec- 
tion 73  of  Aft  VIII  of  1859,  the  suit  is 
commenced  against  that  person  at  the  time 
he  is  made  a  defendant,  and  not  before,  a 
similar  reasoning  is  applicable  to  parties 
made  defendants  under  Section  104,  and 
there  seems  to  me  to  be  no  warrant  for  al- 
lowing such  insertion  to  have  retrospective 
effect,  as  it  appears  to  me  that  Sections  99  to 
104  of  Act  VIII.  of  1858  contemplate  the 
case  of  the  parties  who,  being  alive  at  the 
time  of  the  filing  of  the  plaint,  die  subse- 
quent to  its  filing,  and  do  not  embrace  a  case 
like  the  present.  I  therefore  think  that  the 
decision  in  Raj  Kishoree  Dassee  versus  Bo- 
dun  Chunder  Shaha  must  govern  this  case. 

I  also  find  that  in  the  case  noted  in  the 

margin,     it    is    held 

The  representatives  of      bv    Bavley  and    MaC- 
Girendronath  Tagore,  Pe-      pherson,     y^.,      that 

*Jite.o;;"Ste"Ty:  -hen  a  suit  is  insti- 
X.  Sutherland's  Weekly  tutcd  and  a  decree  is 
Reporter,  p.  455.  passed  against  a  per- 

son who  was  dead  at 
the  time  the  suit  was  instituted,  the  decree 
cannot  be  executed  against  his  legal  repre- 
sentatives, as  Section  210  of  Act  VIII.  of 
1859  contemplates  only  the  case  of  a  person 
who  being  alive  when  the  decree  is  passed 
died  before  execution  has  been  fully  had. 

The  judgmenl  of  the  High  Court  was 
delivered  as  folloivs  by — 

Peacock,  C.  J. — We  are  of  opinion  that 
the  defendant  in  the  original  suit  having 
died  before  the  filing  of  the  plaint  against 
him,  the  Court  had  no  jurisdiction  to  decide 


upon  the  case.  Under  these  circumstances, 
the  time  during  which  the  suit  \xas  being 
prosecuted  bond  fide  and  with  due  diligence 
against  the  dead  man  may  be  deducted  in 
calculating  the  period  of  limitation  against 
his  representatives.  It  will  be  for  the  Judge 
to  determine  whether  the  plaintiff  was  suing 
the  deceased  bond  fide  and  with  due  dili- 
gence, or  whether  he  was  wanting  in  due 
care  and  caution  in  not  ascertaining  whether 
the  party  against  whom  he  was  proceeding! 
was  dead. 

The  case  reported  in  page  298,   6  Weekly  | 
Reporter,  is  not  applicable  to  a  case  like  the 
present. 


The  14th  June  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Malikana — Limitotion. 

Case  No.  701  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Gya,  dated  the  yth  January 
t86g,  reversing  a  decision  of  the  Subordi- 
nate Judge  of  that  District,  dated  the  loth 
July  tSSy, 

Bhoobee  Singh  and  others  (Plaintiffs), 

Appellants, 

versus 

Mussamut  Nehmoo  Bohoo  (Defendant), 

Respondent. 

Baboos  Kalee  Kishen  Sein  and  Nil  Madhuh 
Sein  for  Appellants. 

Mr,  C.  Gregory,  Baboo  Mohesh  Chunder 
Chowdhry  and  Moulvie  Syud  Murhamut 
Hossein  for  Respondent. 

Held  (by  Kemp  J.,  whose  opinion  prevailed),  that 
the  non-receipt  of  malikana  during  a  period  of  \i  years 
bars  a  suit  to  recover. 

Hki.d  by  Glover  J.  (dissenting)  that  malikana  is  in 
the  nature  of  rent,  and  failure  to  pay  gives  a  continually 
recurring  cause  of  action,  and  enables  a  proprietor  to 
recover  all  arrears  not  barred  by  Statute. 

Kemp,  J. — This  was  a  suit  to  recover 
malikana.  The  Judge  found  that  the  plaint- 
iff had  not  been  able  to  prove  receipt  of 
any  malikana  during  a  period  of  12  years 
prior  to  suit.  The  suit  of  the  plaintiff  was, 
therefore,  dismissed  as  barred. 

I  am  of  opinion  that  this  decision  is  cor- 
rect under  the  rulings  of  this  Court  to  be 
found  in  Volume  VII.,  Weekly  Reporter, 
page  336  ;  Volume  IX.,  page  102  ;  Volume 
X.,  page  302.     The  appeal  is  dismissed. 
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Glifver,  7.— In  this  matter  I  am  compel- 
led to  diflFer  with  my  brother  Kemp  and  wiih 
the  Icarnfcd  Judges  of  other  Division  Benches. 
I  need  not  say,  therefore,  that  my  opinion  is 
come  to  with  much  diffidence. 

It  appears  to  me  that  malikana  is  in  the 
naiure  of  rent.  It  represents  the  profit  of 
the  proprietor  derived  from  the  rents  of  his 
esuie.  and  was  so  understood  apparently  by 
Goveroment  at  the  time  of  the  Perpetual 
Settlement. 

In  Regulation  VIII.  of  1793.  Section  44, 
malikana  is  called  '*  an  allowance  in  consi- 
deration of  proprietary  rights,"  and  farmers 
arc  directed  (Section  45)  to  pay  it  monthly 
according  to  the  **  kistbundee  fixed  for  the 
sudder  }amma."  Payment  of  malikana  was 
enforced  in  the  same  manner  as  arrears  of 
ent  (Section  46). 

Malikana,  therefore,  has  all  the  elements 
d  rent.  It  represents  the  profit  which  the 
proprietor  would  ordinarily  receive  from  the 
letting  of  his  land  if  he  continued  in  occupa- 
tion thereof,  and  as  the  recipient  never 
ceases  to  be  proprietor,  although  the  lands 
may  have  been  let  on  lease  to  others,  what  he 
receives  as  malikana  seems  to  me  never  to 
cease  to  be  rent. 

If  it  be  rent,  then,  as  it  is  due  only  at 

certain  times  of  every  year,   failure  to  pay 

must,  I  suppose,  be  considered  as  giving  a 

comiDaaliy  recurring  cause  of   action,  and 

enable  a  proprietor  to  recover  all  arrears  of 

malikana  that  may  not  be   barred   by  the 

Sutntc.    In  the  present  case,  for  instance, 

tbe  proprietor  would  be  able  to  recover  back 

daes  for  three  years. 


The  15th  June  1869. 
Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Uattaamcd  documents — ETtdence — Section  17, 
ActX.,  1862— Sections  130  and  550,  Act  VIII. 
of  1859. 

Case  No.  363  of  1869  under  Act  X.  of  1859. 

Sptcial  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  rSth  De- 
cember T86St  modifying  a  decision  of  the 
Deputy  Collector  of  that  District,  dated  the 
6th  October  1868. 

•Lalljcc  Singh  (Defendant),  Appellant, 

versus 

Akram  Ser  and  others  (Plaintiffs), 
Respondents, 


Baboos  Gopal  Lall  Mitter  ^r\A  Hem 
Chunder  Banerjee  for  Appellant. 

Moonshee  Mahomed  Yusuff  for 
Respondents. 

Where  documents  have  been  insuflficiently  stamped, 
payment  may  be  made  into  Court  of  the  proper  stamp- 
duty  ;  but  documents  not  stamped  at  all  ought  not  to  be 
received  as  evidence. 

Where  unstamped  receipts,  which  might  have  been 
properly  rejected  by  the  first  Court  have  been  filed  there 
and  accepted  as  evidence,  an  Appellate  Court  is  bound 
to  consider  them  as  evidence  in  the  case,  and  the  decree 
of  the  Court  of  first  instance  cannot  be  reversed  or  mo- 
dified for  want  of  the  stamps.  ' 

Glover,  J, — This  was  a  suit  to  recover  a 
sum  of  713  rupees,  arrears  of  rent  for  the 
year  1275. 

The  defence  was  that  all  the  rent  had  been 
paid  except  Rupees  84-12. 

The  first  Court  gave  plaintiff  a  modified 
decree  for  337  ^ipees.  But  the  Judge,  con- 
sidering that  the  receipts  not  having  been 
stamped  were  not  receivable  as  evidence, 
disbelieved  the  oral  evidence  in  support  of 
the  plaint,  and  gave  a  decree  to  the  plaintiff 
in  full. 

It  is  objected  in  special  appeal,  first,  that 
under  the   provisions    of   Section    350,   Aft 
VIII.  of  1859,  the  Judge  was  not  justified 
in  rejecting  the   receipts,  and   that   in  any 
case  he  ought,  under  the  provisions  of  Ad  X. 
of    1862,   to   have    given   the   parlies   filing 
those  documents  an  opportunity  of  paying 
in  the  sum  pecessary  for  stamping  them,  to- 
gether with  the  usual  penalty  provided  for 
in   the   Aft ;     secondly,   it   is   objected    that 
the  judgment  of  the  Lower  Appellate  Court 
is  wholly  unintelligible,  and   is  contrary  to 
the  terms  of  Section  259  of  the  Civil  Pro- 
cedure Code  ;  and,  thirdly,  that,  with  reference 
to  the  payment  said  to  have  been  made  to 
Shujaat  Ali,  the  Judge  was  wrong  in  dismiss- 
ing the  appeal  on  the  ground  that  Shujaat 
Ali  was  not  authorized  to  receive  rents  for  the 
plaintiff. 


With  regard  to  the  first  objection,  the 
special  appellant  appears  to  be  in  error  in 
supposing  that  the  Judge  could  have  recti- 
fied the  want  of  stamps  on  the  receipts. 
Section  17  of  the  Stamp  Aft  does  undoubt- 
edly say  that  documents  may  be  stamped  on 
payment  inio  Court  of  the  proper  amount  of 
stamp-duty.     But  this  Section  refers  distinct- 
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ly  to  docaraents  which  are  required  to  be 
stamped  under  Section  1 5  of  the  Aft,  those, 
namely,  which  were  already  stamped,  but  had 
been  executed  on  paper  insufficiently  stamped. 
There  is  no  Section  of  the  Aft  which  pro- 
vides for  the  reception  of  documents  which 
have  not  been  stamped  at  all.  Such  docu- 
ments ought  not  to  be  received  as  evidence. 
Section  130  of  Aft  VIII.  of  1859  is  much  to 
the  same  effect.  It  also  provides  for  the 
payment  of  stamp  on  papers  insufficiently 
stamped,  but  does  not  allow  documents 
which  have  not  been  stamped  at  all  to  be  so 
received. 

But  with  regard  to  the  first  part  of  the  ob- 
jection, we  think  that  the  special  appellant's 
contention  is  correct. 

Section  350,  Aft  VIII.  of  1859,  distinctly 
lays  down  that  no  decree  shall  be  reversed 
or  modified,  nor  shall  any  case  be  remanded 
to  the  Lower  Court,  on  account  of  any  de- 
fect, error,  or  irregularity,  which  defect, 
error,  or  irregularity  does  not  affect  the 
merits  of  the  case  or  the  jurisdiction  of  the 
Court. 

In  this  case,  it  is  quite  clear  that  the 
want  of  stamps  on  the  receipts  cannot 
affect  either  the  merits  of  the  case  or  the 
jurisdiction  of  the  Court;  and  therefore  we 
are  of  opinion  that,  although  those  receipts 
might  have  been  very  properly  rejected  by  the 
first  Court,  still,  being  filed  and  accepted  as 
evidence,  the  Judge  was  bound  to  consider 
them  as  evidence  in  the  case. 

There  seems  to  be  no  reason  to  interfere 
with  the  Judge's  decision  on  the  second 
ground  urged  in  special  appeal. 

With  regard  to  the  third  ground,  that  is, 
the  alleged  payment  made  to  Shujaat  Ali,  we 
think  that  the  Judge  was  in  error. 

It  was  denied  by  the  plaintiff  that  Shujaat 
Ali  was  bis  servant,  and  it  was  never  alleged 
that  this  person  had  no  right  to  receive  rents 
for  his  master ;  and  we  think,  therefore, 
that  the  defendant  is  entitled  to  the  benefit 
of  having  paid  the  sum  of  Rupees  55  to 
Shujaat  Ali,  on  behalf  of  his  master,  the 
plaintiff. 

The  case  must  be  remanded  to  the  Judge 
in  order  that  he  may  take  into  consideration 
the  evidence  of  the  receipts,  and  pass  a  fresh 
decisit)n  with  reference  to  the  remarks  made 
in  this  judgment. 

Costs  will  follow  the  result. 


The  X 5th  June  1869. 

Present :  • 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Execution — Different  attachments  of  the 
property — Illegality—  Collusion. 

Case  No.  261  of  1868. 

Regular  Appeal  from   a  decision  passed  by 
the  First  Subordinate  Judge  of  the  a^^J^er^  * 
gunnahs,  dated  the  30th  March  1868. 

Mahomed  Kuzulbash  Khan  (Plaintiff;, 

Appellant, 

versus 

Mahomed  Shah  and  others  (Defendants), 

Respondents. 

Mr,  y,  S,  Rochfort  for  Appellant. 

Baboos  Hem  Chunder  Banerjee,  NuUei 
Chunder  Sein,  Uopendro  Chunder  Base, 
and  Nil  Madhub  Sein  for  Respondents. 

A  decree-holder  may  attach  property  and  have  it  sold 
in  execution  of  his  decree,  notwithstanding-  the  exist- 
ence of  a  previous  attachment.  A  question  mig'ht  arise 
at  the  time  of  the  distribution  of  the  sale-proce«ls,  wbe> 
ther  a  party  having  made  an  attachment  under  Regula- 
tion II.  of  1806  would  be  entitled  to  have  his  claim 
satisfied  before  the  other  decree-holders. 

Where  no  fraud  has  been  alleged,  a  sale  in  cxecutioa 
cannot  be  set  aside  as  regards  the  auction-purchaser 
whether  the  order  of  Court  under  which  it  took  place 
was  legal  or  not.  Even  if  the  decree  in  execution  of 
which  the  sale  took  place  were  a  collusive  one,  the  rig-hts 
of  the  auction-purchaser  would  not  be  affected,  if  be  was 
no  party  to  the  fraud ;  and  there  would  be  no  ground  for 
setting  aside  the  sale. 

Loch,  y, — We  think  there  are  no  grounds 
for  this  suit;  and  we  agree  with  the  Court 
below  in  the  order  passed  dismissing  the 
suit. 

The  real  object  of  the  suit  was  to  set  aside 
the  sale  of  the  properly,  which  the  plaintiff 
says  he  attached  under  Regulation  II.  of 
1806  and  also  under  Act  VIII.  of  1859. 
This  property,  it  appears,  was  also  attached 
by  another  decree- holder,  Bheem  Singh.  It 
was  put  up  for  sale  at  his  instance ;  it  was 
purchased  by  the  present  plaintiff,  who 
failed  to  pay  the  balance  of  the  purchase- 
money,  and  who  in  consequence  forfeited  the 
deposit  made  by  him.  The  property  was 
again  put  up  for  sale,  and  has  now  been  pur- 
chased by  the  defendant  Preo  Nath  Mitter. 

It  is  urged  that  there  was  a  proceeding  of 
the  Principal  budder  Ameen,  bearing  date 
the  9ih  September  1864,  in  which  Ram 
Surrun  Lall  and  Bheem  Singh  and  others 
were  parties,  and  who  applied  for  sale  of 
this  property;  that  an  objection  raised  by 
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I  tbe  present   plaintiff,   the  execution   of   the 

I  decree  of  Bheem   Singh    and    others    was 

ordered    to   be-  struck   off,   and   they   were 

'  directed  to   attach   other   properties   of   the 

S  debtor,  when  thei  r  application  for  execution 

mmld  be  revived,  otherwise  they  would  be 

considered  entitled  only  to  any  balance  that 

might  remain  after  the  dues  of  the  objectors 

had  first  been  satisfied. 

The  ground   upon  which  this  order  was 
passed  was  that  the  objector  had  previously 
attached  (his  property  under  Regulation  11. 
of  1806,  and   therefore   Bheem   Singh   and 
others  were  not  entitled  to  sell  this  property 
in  execution  of  their  decree  before  the  sum 
doe  to  the  present  plaintiff,  the  objector  in 
that  case,  was   realized,  and  the  sums  due 
to  the  claimant  under  various  decrees  were 
directed  to  be  ascertained,   and   the   Court 
hdd  that   it  would  be  irregular  for  Bheem 
Sii^h  to  attach  this  property  until  the  de- 
crees of  the  claimant  were  satisfied.' 

It  is  said  also  that  the  order  passed   by 
the  Principal  Sudder  Ameen  on  that  occa- 
sion was   confirmed   by    the    High    Court. 
This,  however,   is  not  a  correct  statement  of 
what  occurred.     From  the  order  passed  by 
the  Principal  Sudder  Ameen,  an  appeal  was 
preferred  to  the   Judge,   who   modified    the 
order  of  the  first  Court ;  and  an  appeal  was 
then  preferred    to  the  High  Court  on  the 
ground  that,  as  the  law  did  not  allow  an  ap- 
peal to  the  Judge  in  such  a  matter  as  this, 
Itt  should   not   have   admitted   the   appeal, 
»nd  the  High  Court  held  on  the  25th  April 
1865  that,   as   there  was  no  appeal  to  the 
Jndge,  his  order  was  irregular,  and  must  be 
set  aside. 

It  is  now  urged  that  any  sale  of  the  pro- 
perty, in  opposition  to  the  order  passed  by 
the  Principal  Sudder  Ameen  on  the  9ih  Sep- 
lember  1864,  is  irregular  and  should  be  set 
aside;  for  so  long  as  that  order  continued 
in  force,  no  sale  of  the  properly  by  the  other 
decree-holders  could  take   place.     But   we 
&nd  a  proceeding  of  a  later  date  passed  by 
the  officer   who    then    held    the   office  of 
Principal  Sudder  Ameen,    which    virtually 
set  aside  the  order  of  the  9th  September. 
It  appears  that  a  fresh  application  was  made 
^  Bheem  Singh  for  the  sale  of  this  proper- 
ty, on  the  ground  that,  while  it  remained  un- 
der attachment,  its  value  was  being  deterio- 
j^<l.  and  the  property  was  going  to  ruin; 
*^  therefore  prayed  to  the  Court  to  order 
the  sale  of  it  in  execution  of   his   decree, 
ind  at  the  same  time  prayed  that  a  portion 
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of  the  sale-proceeds  might  be  put  aside  to 
satisfy  the  claim  of  the  present  plaintiff,  and 
that  the  balance  might  be  paid  to  him. 

It  was  on  this  application  that  the  first 
sale  mentioned  above  took  place,  in  which 
the  plaintiff  himself  was  the  auction-purcha- 
ser. 

Looking  into  the  order  of  the  Principal 
Sudder  Ameen  of  the  9th  September  1864, 
we  think  it  altogether  illegal.  There  is  no 
law  which  could  prevent  the  other  decree- 
holders  attaching  the  property  and  having  it 
sold  under  the  execution  of  their  decrees, 
notwithstanding  the  existence  of  the  previ- 
ous attachment.  A  question  might  arise  at 
the  time  of  the  distribution  of  the  sale-pro- 
ceeds, whether  a  party  having  made  an  at- 
tachment under  Regulation  II.  of  1806  would 
be  entitled  to  have  his  claim  satisfied  before 
the  other  decree-holders.  But  it  is  clear 
that  any  sale  under  those  circumstances 
would  be  a  good  and  valid  sale. 

It  is  urged  also  that  the  order  passed  by 
the  Second  Priiu:ipal  Sudder  Ameen,  setting 
aside  the  order  of  the  9th  September  1864, 
was  illegal.  Whether  it  was  illegal  or  not, 
it  is  certain  that  the  sale  took  place,  and  the 
property  has  been  purchased  by  a  party 
against  whom  fraud  has  been  alleged.  There- 
fore, as  regards  the  auction-purchaser,  the 
sale  cannot  be  set  aside. 

It  is  further  urged  that  the  decree  of 
Bheem  Singh,  in  execution  of  which  the  sale 
took  place,  was  a  collusive  decree.  No  proof, 
however,  has  been  given  of  this  allegation ; 
and,  if  there  had  been,  the  rights  of  the  auc- 
tion-purchaser would  not  be  affected  thereby, 
as  he  was  no  party  to  the  fraud,  and  there- 
fore there  would  be  no  ground  for  setting 
aside  the  sale. 

Another  ground  has  been  taken  with  re- 
gard to  the  irregularity  in  conducting  the 
sale.  This  ground  has  not  been  pressed,  and 
there  does  not  appear  any  evidence  given  in 
support  of  it. 

Under  these  circumstances,  we  dismiss 
this  appeal  with  costs ;  one  set  of  costs  being 
allowed  to  the.  auction-purchaser,  another 
set  of  costs  to  the  mohurrir,  who  ought  not 
to  have  been  made  a  party ;  and  the  decree- 
holders  will  have  one  set  of  costs. 

Miller^  J, — 1  concur. 
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The  i5ih  June  1869. 


Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Appeal— Stamps— Order  for  executiag:  arbitra- 
tion «ward— Section  325,  Act  VI I L,  1859. 

Case  No.  178  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Subordinate  Judge  0/  Patna,  dated 
the  ^th  February  r86(j, 

Wolee  Alum  (Defendant),  Appellant, 


versus 


Bibee  Misrun  (Plaintiff),  Respondent, 

Messrs.  A,  T.  T,  Peterson  and  R,  E,  Txvi- 
dale  for  Appelant. 

Baboo  Onookool  Chunder  Mookerjee  and 
Moonshee  Mahomed  Vusuff  for  Respond- 
ent. 

Under  Section  325,  Act  VIII.,  1S59,  the  order  for  the 
execution  of  an  arbitration-award  must  be  considered  to 
be  a  decree  of  Court,  from  which  an  appeal   will  lie 
Such  appeal  ougrht  to  be  made  on  the  full  stamp  rel 
quired  for  a  regular  appeal. 

Kemp,  7.— It  appears  in  this  case  that 
certain  disputes  between  the  defendant, 
appellant,  and  plaintiff,  respondent,  were 
referred  to  private  arbitrators. 

The  opposite  party  (Bibee  Misrun) 
applied  to  the  Court  below  under  Section 
317  of  Act  VIII.  of  1869,  on  a  stamp  of 
the  value  for  ordinary  petitions  to  the 
Lower  Court,  viz,,  one  rupee. 

The  present  appeal  on  the  part  of  the 
defendant  is  brought  on  a  stamp  of  two 
rupees,  and  not  on  a  stamp  required  for  a 
regular  appeal. 

Two  objections  have  been  taken  by  the 
pleader  for  the  opposite  party :  first,  that  no 
appeal  at  all  will  lie ;  and,  secondly,  that,  if  any 
appeal  will  lie,  the  appeal  ought  to  have 
been  presented  on  a  stamp  required  for  a 
regular  appeal,  and  not  upon  ji  two- rupees 
stamp. 


There  is  no  ground  for  the  first  conten- 
tion that  no  appeal  at  all  will  lie.  Inasi- 
much  as  there  can  be  no  doubt  tha*t,  under 
the  provisions  of  Section  325,  the  order  for 
the  execution  of  the  arbitration-award  must 
be  consideted  to  be  a  decree  of  Court,  an 
appeal  will  lie. 

On  the  second  ground,  we  are  of  opinion 
that  the  contention  is  good,  and  that,  in  ac- 
cordance with  the  ruling  to  be  found  in  the 
Gap  Number,  Sutherland's  Weekly  Repot ter, 
P^ge  33,  Miscellaneous  Rulings,  and  in  a 
decision  dated  the  22nd  of  December  1863, 
in  Miscellaneous  Appeal  No.  71  of  1863 
(Justices  Loch  and  Norman),  the  appeal 
ought  to  have  been  made  on  a  full  stamp. 

The  appeal  is,  therefore,,  dismissed  \^tth 
costs,  without  prejudice  to  the  appellant  to 
bring  a  fresh  appeal  within  20  days  on  a  full 
stamp. 


The  i7ih  June  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Maikby, 

Judges. 

Deposit  by  judgment-debtor— Interest— Dis- 
cretion of  Court 

Case  No.  142  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom.  dated  the 
ph  January  i86g,  affirming  an  order  of 
the  ^Subordinate  Judge  of  that  Districts 
dated  the  2yih  Aprtl  r868, 

Poreshnaih  Mookerjee  and  others  (Decree- 
holders),  Appellants^ 

versus 

Kristo  Mohun  Shaha  and  another  (Objectors), 

Respondents, 

Baboos  Kishen  Succa  Mookerjee  and  Huree 
Mohun  Chuckerbutty  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

A  judpment-dtbtor  havin}^^  deposited  a  sum  which 
he  represented  to  be  the  amount  due  to  the  decree- 
holder,  the  Court  found  that  it  was  not  the  full  amount, 
and  yet  allowed  the  judgment-debtor  the  benefit  of  his 
deposit  in  the  way  ot  saving  interest. 

Held  that  the  matter  was  within  the  discretion  of  the 
Com- t.  As  it  considered  the  deposit  to  be  a  reasonable 
dcpcihit  and  such  as  the  judg-ment-crcditc»r  oujrht,  in 
fairness  to  receive,  and  as  in  addition  the  judjjnicnt- 
crcditor  did  not  expressly  declare  that  he  would  not 
receive  a  part>payment,  the  judgment-debtor  ought  not 
tV  be  compelled  to  pay  interest  afterwards. 
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Jackson,  y, — Two  questions  arise  in  this 
jspeclal   appeal,    both    relating    to    interest. 
~     decree-holder,  in  the  first  place,  insists 
by  the  terms  of  the  decree,  he  was  en- 
titled to  interest  on  the  principal  sum  decreed 
^0  him  from  the  date  of  suit,  whereas  the 
Courts  below  have  given  him  only  interest 
rom  the  date  of  the  decree.     The  terms  of 
that  decree  have  been  read  to  us,  and   it 
.  Kems  to  me  that  they  certainly  cannot  be 
^  taken  to  import  more  than  the  liability  to  pay 
interest  from  the  time  when  the  decree  was 
made.    Not  only  so,  but  if  the  intention  of 
the  Court  had  been  to  grant  the  principal 
sum  with  interest  thereupon  down   to  the 
date  of  the  decree,  and  interest  on  the  aggre- 
gate sam  thereafter,   as  the   Court   is  em- 
powered to  do,  that  would  have  been  dis- 
tinctly expressed,  and  would  have  been  ac- 
oompanied  with  precise  directions  as  to  the 
tale  of  interest  to  be  allowed  for  either  pe- 
riod.   1    think,    therefore,    that    upon    this 
point  the  Courts  below  are  clearly  right. 

The  second  question  relates  to  the  right 
of  the  decree-holder  to  receive  interest  upon 
the  whole  amount  due,  without  taking  into 
account  a  sum  paid  into  Court  by  the  judg- 
uie&t- debtor  some  months  previously,  which 
amount,  at  the  time  of  deposit,  the  judgment- 
debtor  represented  to  be  all  that  was  really 
!  dac  to  the  execution -creditor,  and  which, 
therefore,  he  paid  in  as  if  it  were  in  full  sa- 
tisfaaioQ  of  the  decree,  but  which  the 
Coort  which  received  the  deposit  did  not 
accept  as  such  full  satisfaction,  but  merely 
as  a  payment  on  account,  and  directed 
BMice  of  the  payment  to  be  given  to  the 
execution-creditor,  li  seems  that,  on  re- 
ceiving notice,  the  decree-holder  came  in  and 
objected  to  the  statement  of  accounts  as  given 
bj  the  judgment-debtor,  and  also  refused  to 
receive  this  payment  as  a  payment  in  full, 
but  did  not  object  to  receive  it  as  payment 
in  part.  He  neither  accepted  nor  refused  it 
in  ihal  point  of  view.  He  allowed  it  to  lie 
in  the  Collector's  treasury. 

We  have  been  referred  to  a  case  in  VII. 
Weekly  Reporter,  p.  20,  in  which,  in  a  case 
^  like  the  present,  the  learned  Judges 
laid  down  the  general  principle  of  law :  "  That 
"  a  judgment-creditor,  like  any  oiher  credit- 
"  or,  IS  not  bound  to  accept  a  tender  of  a 
**  sum  admittedly  less  than  what  is  due  to 
**  him,  and  that  he  has  a  right  to  insist  on 
'*  being  paid  the  principal  with  interest  in 
**full.  If  he  refuses  to  receive  a  sura  in 
"  part  of  what  is  due  to  him,  his  refusal  will 
*'not  deprive  him  of  his  right  to  interest ; 


*'in  other  words,  the  debtor  can  derive  no 
"  benefit  from  the  rejected  offer  of  a  part- 
"  payment." 

I  am  not  inclined  to  question  the  correct- 
ness of  the  principle  of  law  therein  laid 
down.  I  certainly  cannot  say  that  a  judg- 
ment-creditor would  be  bound  to  accept  a 
tender  of  a  sum  admittedly  less  than  what  is 
due.  But  it  seems  to  me  that  the  princi- 
ple laid  down  in  that  case  does  not  com- 
pletely dispose  of  the  case  before  us,  be- 
cause it  is  observed  in  that  case  that,  if 
the  creditor  **  refuses  to  receive  a  sum  in 
"  part  of  what  is  due  to  him,  his  refusal  will 
''not  deprive  him  of  his  right  to  interest; 
"  or,  in  other  words,  the  debtor  can  derive  no 
"  benefit  from  a  rejected  offer  of  part-pay- 
"ment."  Now,  we  have  not  here  a  "re- 
jected offer  of  part-payment."  The  de- 
cree-holder merely  states  that  this  is  not  the 
whole  of  the  amount  due  to  him,  and  he 
refuses  to  receive  it  as  the  whole  amount. 

Then,  in  that  case,  the  learned  Judges 
went  on  to  consider  the  particular  facts. 
They  said  :  "  It  is  impossible  from  the  ma- 
"  terials  before  us  to  say  how  the  accounts 
"  in  this  case  were  made  up  ;*'  and  they  then 
went  into  the  facts,  and  declared  that  it 
would  be  necessary  to  make  a  fresh  account 
on  the  principle  laid  down  by  them,  and 
directed  that  the  case  should  be  remanded 
for  that  purpose.  Now,  here  we  have  no 
considerations  of  that  kind.  We  are  not 
called  upon  to  consider  what  the  amount 
actually  due  was,  but  simply  the  one  pro- 
position whether  the  judgment-debtor  hav-' 
ing  represented  the  sum  which  he  deposited 
to  be  the  amount  due,  and  the  Court  having 
found  the  amount  not  to  be  so,  and  yet 
having  allowed  the  judgment-debtor  to  de- 
rive the  benefit  of  his  deposit  In  the  way  of 
saving  interest,  whether  as  a  matter  of  law, 
the  Courts  below  have  acted  erroneously  in 
so  doing.  I  think  not.  I  think  this  is  a 
matter  within  the  discretion  of  the  Court. 
While,  on  the  one  hand,  I  think  it  would  be 
impossible  for  us  to  say  that  a  judgment- 
debtor  should  be  allowed  to  pay  into  Court 
a  sum  which  amounted  to  nine-tenths  of  his 
debt,  and  that  the  judgment-creditor  would 
be  absolutely  entitled  to  disregard  such 
payment,  and  insist,  five  years  afterwards, 
upon  receiving 'interest  in  full  upon  the  en- 
tire amount  due  under  the  judgment,  as 
if  no  such  deposit  had  ever  been  made; 
neither,  on  the  other  hand,  ought  we  to 
affirm  any  principle  of  law  whereby  a  judg- 
ment-debtor should  be  enabled  to  make  re- 
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peated  trifling  deposits  in  part-payment  of  a 
large  decree,  and  so  cause  inconvenience  and 
give  rise  to  perpetual  taking  of  accounts  on 
the  part  of  the  judgment-creditor.  Without, 
therefore,  at  all  questioning  the  correctness 
of  the  ruling  in  the  case  I  have  referred  to, 
it  seems  to  me  that  we  ought  to  deal  with 
this  matter  as  a  matter  of  discretion. 

I  observe  that  the  Judge  states  that  ''  the 
<'  Subordinate  Judge  nnds  that,  as  a  portion 
"of  the  money  for  which  execution  was 
"taken  out  was  deposited  in  Court  for 
payment  to  the  creditor,  and  the  Court 
accepted  the  deposit  on  the  15th  January 
"  1867,  the  decree-holder  should  have  taken 
"the  money;  and  as  he  has  not  done  so, 
"  he  is  mot  entitled  to  interest."  I  think 
It  a  fair  construction  to  put  upon  those 
words  that  the  Subordinate  Judge  consi- 
dered the  deposit  made  by  the  judgment- 
debtor  to  be  a  reasonable  and  fair  deposit, 
and  such  as  the  judgment-creditor  ought 
in  fairness  to  receive;  and  when  we  see,  in 
addition  to  that,  that  the  judgment-creditor 
did  not  expressly  declare  that  he  would 
not  receive  a  part-payment,  but  merely 
repudiated  the  statement  that  it  was  a  pay- 
ment in  full,  I  think  the  judgment-debtor 
was  fairly  entitled  to  suppose  that  this 
money  was  received  as  a  payment  on  ac- 
count of  the  judgment,  and  that  he  ought 
not  to  be  compelled  to  pay  interest  after- 
wards upon  an  amount  which  he  had  so 
applied. 

On  these  grounds,  I  think  we  ought  not 
to  interfere  with  the  decision  of  the  Courts 
below,  and  that  this  appeal  ought  to  be  dis- 
missed with  costs. 

Markhyy  J, — I  am  of  the  same  opinion. 
Upon  the  first  point,  which  is,  I  think,  an 
extremely  clear  one,  I  do  not  wish  to  say 
anything.  With  regard  to  the  second 
point,  I  also  entirely  adopt  the  proposi- 
tion* of  law  as  laid  down  in  VII.  Weekly 
Repoiter,  p.  20.  What  I  consider  the  learn- 
ed Judges  have  there  laid  down  are  general 
rules  which  would  regulate  the  satisfaction 
of  a  decree  by  a  judgment-debtor  to  his 
judgment-creditor.  On  the  other  hand,  I 
am  not  at  all  inclined  to  say  that  the  Court 
which  has  to  execute  the  decree  is  entirely 
without  discretion  in  the  matter,  as  to 
whether  or  not  it  will  allow ^a  part-payment 
by  the  execotion-debtor.  Under  ordinary 
circumstances,  the  execution-debtor,  in  my 
opinion,  would  not  be  allowed  to  make 
such  a  part-payment.  Under  ordinary  cir- 
cumstances,   the    execution-creditor    would 


not  be  called  upon  to  accept  it.  But,  on  tbe 
other  hand,  there  may  be  circiynstances 
under  which  a  Court  may  say  that  this 
is  a  proper  case  in  which  part-payment 
ought  to  be  allowed,  and  the  execiztion* 
creditor  asked  to  accept.  As  I  understand 
the  judgments  of  the  Lower  Courts  in  this 
case,  that  is  what  has  been  done ;  and  that 
having  been  done,  we  ought  to  uphold  those 
judgments,  unless  it  has  been  shown  to  us 
that  this  was  not  a  case  in  which  that  discre- 
tion may  be  exercised.  So  far  as  I  can  see,  I 
think  that  it  was  a  case  in  which  such  dis- 
cretion might  well  be  exercised  ;  and  havini; 
been  exercised  by  both  the  Lower  Courts,  1 
think  there  is  no  ground  for  our  interfering 
with  that  judgment. 


The  17th  June  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Appellate  Court— Evidence — Trespasser — 

Damages. 

Case  No.  677  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patna^  dated  the  jist  December 
1868,  affirming  a  decision  of  the  Subordi* 
nate  Judge  of  that  District ^  dated  the  jih 
September  186^, 

Mr.  W.  Chardon  (Defendant),  Appellant^ 

versus 

Ajeet  Singh  and  oihers  (Plaintiffs), 
Respondents, 

Baboos  Hem  Chunder  Banerjee,  Toolsee  Doss 
Seal,  and  Unimurnath  Base  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee^  Kishen 
Succa  MookerjeCy  and  Boodh  Sein  Singh 
for  Respondents. 

It  is  not  a  condition  precedent  to  the  reception  of 
further  evidence  by  an  Appellate  Court  that  the  reasons 
for  doinj^  so  should  be  recorded. 

The  damag^es  to  be  recovered  from  a  trespasser  for 
wrongful  occupation  should  represent  compensation  for 
what  the  owner  has  lost,  being*,  that  is,  what  would  ha^ 
been  a  fair  and  reasonable  rent  for  the  land  if  the  same 
had  been  let  to  tenants. 

KemPt  J, — This  was  a  suit  for  damages 
laid  at  Rupees  2,708-11.  The  plaintiffs 
allege  that  they  are  part-owners  of  Mouzah 
Aladadpore;  that  the  defendant,  Mr.  Char- 
don, forcibly  sowed  indigo  on  300  beegahs 
of  land,  ancl  appropriated  the  produce  for  1 773 
and  the  Bhadoor  crop  of  1274  B.  S. 
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The  defendant  Chardon  avers  that  he 
nised  an  jndigo-crop  on  1^9  beegahs  of  land 
in  1273,  the  said  land  being  held  by  him 
ander  several  leases.  He  further  avers  that 
be  was  prevented  sowing  indigo  upon  70 
beegahs  of  land  held  under  a  lease  from  the 
plainiiffs,  and  for  which  he  has  brought  a 
separate  suit;  that  he  did  not  forcibly  sow 
any  lands,  and  that  the  allegations  of  the 
plaint  are  wholly  false. 

The  plaintififs  proprietary  share  in  the  300 
beegahs  is  said  to  be  119  beegahs. 

lie  Principal  Sudder  Ameen  held  that 
the  lease  of  the  defendant  had  run  out,  and 
tlat  he  was  holding  on  as  a  trespasser  with 
reference  to  114  beegahs  only. 

On  the  question  of  damages,  the  Principal 
Sadder  Ameen  observes  that,  "  exercising  a 
lound  discretion  in  the  matter/'  he  had  no 
hesitation  in  awarding  1 7  rupees  per  'beegah. 
Tbe damages  at  this  rate  amounted  to  Rupees 
1,145' ra  annas,  for  which  the  defendant 
Chardon  alone  was  held  to  be  liable.  The 
other  defendants  were  exempted  from  all 
liabilitT. 

Both  parties  appealed. 
The  appellant  Azeet  Singh,  plaintiff  in  suit 
No.  27,  alleged  that  the  300  beegahs  for 
iHiich  damages  were  claimed  are  altogether 
distina  from  the  129  beegahs  covered  by 
(be  leases  set  up  by  Chardon.  The  amount 
of  damages  awarded  by  the  Principal  Sudder 
Ameen  was  also  objected  to  as  too  low.  It 
vu  also  urged  that  the  Principal  Sudder 
Ameen  should  not  have  disallowed  the  claim 
for  damages  on  account  of  the  Bhadoor  crop 
«  1274. 

Chardon's    appeal    raised    the    following 

qoestions— that  the  decision  of  the  Principal 

,    Sudder  Ameen    was  against  the   evidence; 

that  the  Principal  Sudder  Ameen  was  wrong 

;    in  holding  that  Chardon  held   114  beegahs 

I    aoder  leases  which   had  expired  ;  that   the 

allegation  of  the  destruction  of  the  crops  was 

f^;  that  the  plaintiff  Ajeet  Singh,  having 

allowed  the  defendant  Chardon  to  remain  in 

possession,  had  a  right  to  claim  rem  only, 

and  not  damages  of    the   excessive   nature 

demanded. 

The  Judge  deputed  his  Nazir  to  make  a 
local  enquiry.  The  report  of  this  officer  was 
considered  10  be  insufficient  to  clear  up  the 
question  in  issue.  But  on  the  evidence  of 
the  putwaree  and  other  witnesses,  and  wiih 
reference  to  a  but  war  rah- map  and  cliiliah,  the 
judge  found  that  Chardon  occupied  300  bee- 
8^8  or  thereabouts  in  1273  ^"^  ^^74  ^-  S.; 


that  the  plaintiff  Ajeet  Singh  was  entitled 
with  reference  to  his  share  in  the  mouzah 
of  Aladadpore,  to  damages  over  beegahs  1 10- 
2-1  r.  The  Judge,  on  the  question  of  dam- 
ages, held  on  the  evidence  that  Chardon  was 
a  trespasser,  that  he  was  liable  for  damages 
for  both  years,  viz.,  for  1273  ^s  well  as 
1274.  The  indigo  produced  in  1273  was 
valued  at  4,106  rupees,  and  the  Bhadoor 
crops  of  1274  at  Rupees  1,039-10,  the  half  of 
this,  the  malik's  huk,  being  Rupees  2,572-13. 

The  Judge  proceeds  to  quote  a  decision  of 
the  Privy  Council  published  in  Volume  V., 
Weekly  Reporter,  page  91,  and  assesses  the 
damages  at  Rupees  3,500  as  a  fair  amount, 
taking  into  consideration  the  fact  jthat  the 
defendant  Chardon  was  a  trespasser  by  force. 
The  Judge  concurred  with  the  first  Court 
in  finding  that  Chardon  alone  was  liable,  and 
in  exempting  the  other  defendants. 

Chardon  appeals  specially  to  this  Court. 

The  first  objection  taken  before  us  is  that 
the  Judge  was  wrong  in  law  in  admitting 
fresh  evidence  in  the  appeal-stage  of  the 
case  without  recording  his  reasons  for  so 
doing,  and  that,  as  the  decision  of  the  Judge 
has  mainly  proceeded  on  this  evidence,  it 
ought  to  be  set  aside. 

With  reference  to  this  objection,  we  may 
observe  that  it  has  been  ruled  by  the  Privy 
Council  that  "  it  is  not  a  condition  precedent 
**  to  the  reception  of  further  evidence  by  the 
*>  Appellate  Court  that  the  reasons  for  so  do- 
"  ing  should  be  recorded,  although  their  Lord- 
'*  ships  hold  that  this  pjoceeding  is  one  that 
"  ought  at  all  times  to  be  strictly  complied 
"  with,  as  it  is  a  salutary  provision  which 
**  operates  as  a  check  against  a  too  easy  recep- 
''  tion  of  evidence  at  a  late  stage  of  litigation, 
*'  and  the  statement  of  the  reasons  may  in- 
**  spire  confivlence  and  disarm  objection.'* — 
Weekly  Reporter,  Volume  VII.,  page  25, 
Privy  Council  Rulings. 


We  find  that  the  Judge  did  hold  a  pro- 
ceeding in  which  he  stated  his  reasons  for 
taking  fresh  evidence.  Moreover,  we  find 
that  the  special  appellant  did  not  in  the 
Lower  Appellate  Court  object  to  the  recep- 
tion of  the  further  evidence,  and  that  he 
cross-examined  the  additional  witnesses  who 
were  examined  by  the  Judge.  Moreover,  the 
Judge  did  not  proceed  upon  the  fresh  evi- 
dence alone.  We  do  not  think  we  should  be 
doing  right  in  setting  aside  a  decision  which 
is  a  very  careful  one,  and  which  is  based  on 
the  evidence  of  both  parties,  unless  it  was 
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clearly  shown  that  the  merits  of  the  case  have 
been  affected  or  the  jurisdiction  of  the  Court 
overstepped,  and  this  has  not  been  shown  to 
us.     We  overrule  this  first  objection. 

The  second  point  taken  in  argument  was 
that  the  Judge  had  not  found  whether  the 
300  beegahs  claimed  by  the  plaintiff  included 
the  114  beegahs  held  by  the  special  appel- 
lant under  leases.  On  turning  to  the  deci- 
sion of  the  Judge,  we  find  that  he  considered 
it  to  be  established  that  Chardon  held  300 
beegahs  exclusive  of  the  land  covered  by 
the  alleged  leases.  This  being  a  finding  on  a 
question  of  fact,  it  cannot  be  interfered  with 
in  special  appeal. 

The  next  point  taken  is  that  the  butwarrah- 
map  and  chitlahs  were  no  evidence  against 
the  special  appellant,  as  he  was  no  party  to 
the  butwarrah-proceedings. 

On  this  point,  we  find  that  the  Judge  used 
these  papers  to  enable  him  to  identify  the 
position  of  the  disputed  lands,  and  for  no 
other  purpose.  The  question  of  whether 
Chardon  was  a  trespasser  and  the  quantity  of 
land  in  his  wrongful  occupation  were  decid- 
ed on  the  evidence  on  the  record.  There 
is,  therefore,  no  force  in  this  objection. 

On  the  question  of  damages,  the  Judge 
admits  that  there  is  "  no  very  precise  evi- 
dence." The  Judge  assumes  that  1,540 
maunds  of  indigo-plant  must  have  been  pro- 
duced on  the  land  in  the  wrongful  occupation 
of  Chardon,  which  would  be  worth  Rupees 
4,106,  and  that  the  Bhadoor  crop  of  1274  was 
worth  Rupees  1,039-10,  total  5,145-10 ;  that 
the  malik's  share  would  be  a  moiety  of  this 
sum,  or  Rupees  2,572-13.  The  Judges  assess- 
es the  damages  at  Rupees  2,500. 

We  think  that  on  the  principle  laid  down 
in  the  decision  of  the  Full  Bench,  published 
in  Volume  IX.,  Weekly  Reporter,  page  447, 
it  was  not  right  to  measure  the  damages  in 
this  way.  All  that  the  plaintiff  Ajeet  Singh 
is  entitled  to  recover  as  damages  is  a  fair  and 
reasonable  compensation  for  what  he  has 
lost  by  being  deprived  of  the  land.  The 
Judge  will,  therefore,  ascertain  what  would 
have  been  a  fair  and  reasonable  rent  for  the 
land  if  the  same  had  been  let  to  tenants 
during  the  period  of  the  unlawful  occupation 
of  the  defendant  Chardon. 

The  case  must  go  back  for  the  Judge  to 
assess  the  damages  on  the  above  principle. 
The  decision  of  the  Judge  is  amended  to  this 
extent. 


The  i7ih  June  1869. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  C.  Hobhousc, 

Judges. 

Execution— Reversionary  interests. 

Case  No.  463  of  1869. 

Special  Appeal  from  a  decision  passed     hf 
the    Judge    of    Dacca,    dated    the    2^tk 
November    r868-y    affirming   a    decision    o/\ 
the   Subordinate   Judge  of  that   Di^ricty 
dated  the  2^th  January  1868, 

Gour  Huree  Dutt  and  another  (Plaintiffs), 

Appellants, 

versus 

Radha  Gobind  Shaha  (Defendant), 
Respondent. 

Baboo  Sreenath  Banerjee  for  Appellants, 

Mr.  R.  T.  Allan  for  Respondent. 

A  reversionary  interest  may  be  sold  in  exeoutioQ  of 
a  decree. 

Hobhouse,  J. — Ik  this  casci  the  sole 
question  before  us  is  this.  There  were  two 
houses  originally  the  properly  of  one  Loke- 
naih.  Chunder  Monee,  his  widow,  was 
for  her  lifetime  holding  those  houses  as 
heir-at-law  of  Lokenath,  and  the  plaintiff 
before  us  was,  during  Chunder  Monee's  in- 
cumbency, the  reversionary  heir  to  those 
houses.  In  this  state  of  facts,  a  certain 
person  held  a  decree  for  money  against  the 
plaintiff,  and  in  execution  of  that  decree 
he  advertized  for  sale  whatever  right's  and 
interests  the  plaintiff  had  in  those  houses, 
and  the  defendant  became  the  auction-pur- 
chaser of  those  rights  and  interests.  There- 
after Chunder  Monee  died,  and  the  plaint- 
iff became  the  heir-at-law  to  the  property 
of  Lokenath,  and  as  such  heir  at-law  he 
now  sues  to  recover  possession  of  those  two 
houses. 

The  contention  is  that,  inasmuch  as,  at 
the  time  of  the  sale,  the  plaintiff  had  only 
a  reversionary  interest  in  the  houses,  so 
under  the  ruling  to  be  found  at  page  608, 
Volume  II.,  Hay's  Reports,  the  plaintiff 
had  no  existing  interest  in  those  houses,  but 
only  a  contingent  interest;  and  thus  it  is 
argued  that,  when  the  defendant  bought 
wliaiever  interest  the  plaintiff  had,  he  bought 
nothing  at  all,  and  could  buy  nothing.  It 
is  evident  that  there  is  on  the  face  of  it  a 
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'  fadlacy  in  this  argument.     In  the  first  place, 
iW€  are  not    shown    any   authority   on  the 
pointibat'a  reversionary  interest  cannot  be 
sold  in  execution  of  a  decree ;  and,  secondly, 
it  is  quite  clear  that  in  this  case  the  rever- 
sioner had   some    interest.     It   was   indeed 
bot  a  contingent  interest,  that  is,  contingent 
upon  his  surviving  Chunder  Monee,  bot  it 
vasnot  the  less  an  interest,  and  no  doubt 
had,  as  it  is  proved  by  the  sale  that  it  had, 
•ft  marketable  value,  and   at  any    rale  when 
the  defendant  is  found  to  have  purchased 
whatever  interest   the   plaintiff   had  at  that 
time  in  those  houses,  it  is  not  for  the  plaint- 
iff, that  is,  the  person  who  in  some  shape 
or  other    put    the    purchase-money   in   his 
pocket,  to  come  in  and  say  that  the  defend- 
ant has  bought  nothing. 

\Yc  think  that  the  sale  was  a  good  sale, 

and  the  Lower  Appellate  Court  was  right, 

akhoagh  his   reasoning   may  not  be   quite 

accorate  in  finding  it  to  be  so. 

The  special  appeal  is  dismissed  with  costs. 

The  17th  June  1869. 

I  Present : 

'   The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

I      Cause  of  action  —  Title  -^  Reserved  rights. 

Case  No.  3154  of  1 868. 

I  Sftddi  Appeal  /rom  a  decision  passed  by 
ike  Suhordinaie  Judge  of  Nuddea,  dated 
ike  2ist  July  1S68,  reversing  a  decision 
nf  the  Sudder  Ameen  of  that  District^ 
iatdthe  loth  July  i86y. 

Bfojo  Lail  Roy  (one  of  the  Defendants), 
Appellant, 

versus 


I 

i 

I 
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Khcuur  Naih  Mitter  (Plainiiffj,  Respondent. 

■  B^boo  Mohendro  Lall  ShSfne  for  Appellant. 

Bohno  Tarucf:  Nath  Sein  for  Respondent. 

A  pUintiff's  cause  of  action  is  a  very  different  thin<!f 
fraa  hii  title ;  the  one  being  something  done  contrary 
to  bis  interest  which  obliges  him  to  seek  the  aid  of  a 
Court  of  jastice,  the  other  being  the  proof  that  that 
vmetkinfr  affords  him  a  valid  ground  for  relief. 

A  litigant  is  bound  to  disclose  all  his  titles  at  once. 
He  cannot  l>e  allowed  to  keep  back  one,  and  then  years 
afttt,  to  bring  a  fresh  suit  on  the  ground  that  he  had 
**ifl  a  right  in  rcstrrve. 

Gloicr,  J, — Thk  only  point  which  we 
think  it  necessary  to  consider  in  this  special 
j>i>peal,  is  whether  or  not  the  plaintiffs  claim 
«  barred  by  the  provisions  of  Section  2,  Act 
VIlLofi859. 


The  plaintiff  sues  to  recover  possession  of 
25  beegahs  14  coUahs  of  land  as  heir  of 
his  maternal  grandfather,  Chundee  Churn. 
His  cause  of  action  is  said  to  be  the  dis- 
missal of  a  suit  brought  by  him  under  Act 
X.  of  1859  against  a  tenant  for  rent,  on  the 
22nd  of  December  1862,  in  consequence  of 
the  defendant's  intervention. 

It  appears  that  in  1865,  the  plaintiff 
brought  a  suit  against  the  present  defendant 
for  recovery  of  the  same  land  as  that  now 
in  dispute,  on  the  ground  that  his  mother 
Arna  had  succeeded  to  it  by  gift  from  her 
father's  widow.  In  that  suit,  the  Court  of 
first  instance  held  that  the  gift  was  not 
proved,  but  that  the  plaintiff  was  entitled 
to  recover  as  heir  of  his  grandfather.* 
.  The  Appellate  Court  reversed  this  deci- 
sion, on  the  ground  that  as  the  plaintiff  ne- 
ver claimed  as  heir  he  could  not  recover 
on  that  assumption.  With  respect  to  the 
right  by  gift,  the  Subordinate  Judge  agreed 
with  the  IMoonsiff,  the  result  being  that 
the  plaintiff's  suit  was  dismissed. 

On  trying  the  present  suit,  the  Court  of 
first  instance  held  that  the  cause  of  action 
as  between  the  parties  had  already  been 
heard  and  determined.  But  the  Subor- 
dinate Judge  considered  that  as  the  ques- 
tion of"  heirship  had  not  been  tried  in  the 
former  suit,  this  issue  was  now  a  new  one 
between  the  parties,  and  that  the  trial  of  it 
was  not  barred.  On  the  merits,  he  held  the 
plaintiff  entitled  to  possession  in  right  of  suc- 
cession to  his  mother  Arna  Debia,  the  heir- 
at-law  of  Chundee  Churn. 

It  appears  to  us  that  this  suit  is  undoubt- 
edly barred.  Section  2,  Act  VIII.  of  1859, 
says,  that  a  Civil  Court  shall  not  take  cog- 
nizance of  any  suit  brought  on  a  cause  of 
action  which  shall  have  been  heard  and 
determined  by  a  Court  of  competent  juris- 
diction in  a  former  suit  between  the  same 
parlies.  The  Subordinate  Judge  appears 
to  have  confounded  the  plaintiff's  title  and 
his  cause  of  action  together,  and  to  have 
considered  that  because  the  plaintiff's  title 
by  inheritance  was  not  decided  by  the  judg- 
ment of  1864,  that  it  is  open  to  trial  now; 
but  a  plaintiff's  cause  of  action  is  a  very 
different  thing  from  his  title;  the  one  is 
something  done  contrary  to  a  person's  in- 
terest which  obliges  him  to  seek  the  aid  of 
a  Court  of  justice,  the  other  is  the  proof 
that  that  something  affords  him  a  valid 
ground  for  relief.  This  principle  has  been 
enunciated  in  the  case  of  Wooma  Tara  Dcbia 
versus  Unnopoorna  Dossia,  10  Weekly  Re- 
porter, p.  426, 
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Now,  in  this  case,  the  plaintiff's  cause 
of  action  is  precisely  the  same  as  it  was  in 
the  suit  of  1864,  namely,  the  intervention 
of  the  defendant  through  his  ijaradar  which 
caused  the  plaintiff's  suit  for  rent  under 
Act  X.  of  1859  to  be  dismissed. 

It  has  been  argued  by  the  special  appel- 
lant's pleader,  that  a  cause  and  a  cause  of 
action  are  the  same  thing.  There  seems  to 
be  no  ground  whatever  for  the  contention  ; 
but  were  it  for  the  sake  of  argument  ad- 
mitted, the  plaintiff  would  still  fail  in  this 
suit  ;  for,  if  he  did  not  bring  forward  his  title 
by  inheritance  in  the  suit  of  1864,  he  was 
clearly  bound  to  have  done  so.  A  litigant 
cannot  be  allowed  to  keep  back  one  of  his 
titles,  aitd  then  ,  years  after,  to  bring  a  fresh 
suit  on  the  ground  that  he  had  still  a  right 
in  reserve.  He  is  bound  to  disclose  all  bis 
titles  at  once.  If  the  plaintiff  in  this  case 
thought  that  he  had  sufficiently  disclosed 
in  his  plaint  of  1864  that  he  claimed  as 
heir  as  well  as  by  gift  to  his  mother,  he 
ought  to  have  appealed  against  the  order  of 
the  Subordinate  Judge  which  overruled 
the  Moonsiff's  decision  on  this  point  ;  and 
not  having  done  so,  the  Appellate  Court's 
decision  that  he  did  not  disclose  that  title  is 
final  and  conclusive. 

We  think,  therefore,  that  the  Subordinate 
Judge's  decision  in  this  case  was  wrong  and 
should  be  reversed  with  costs,  and  that 
the  judgment  of  the  first  Court  should  be 
restored. 

Miller,  J. — I  concur. 


The  i8ih  June  1869. 

Presenl : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Law  of  partnership — Participation  in  profits. 

Case  No.  260  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  the  2^'Pergunnahs,  dated 
the  toth  September  1868, 

The  Collector  of  the  24-Pergunnahs  on 
behalf  of  the  Court  of  Wards,  manag- 
ing the  estates  of  the  late  Rajah  Protap 
Chunder  Singh  (Defendant),  Appellant y 

versus 

Messrs.  J.  P.  Mollwo  and  others  (Plaintiffs). 

Respondents. 


The  Advocate-General  zxidi  Mr,  G,  P.  Evans ^ 
and  Baboo  Juggadanund  Mookerjee  for 
Appellant. 

Messrs.  G,  C,  Pauly  E.  B.  Cowell,  and 
G.  C,  Sconce  J  and  Baboo  Ob  hoy  Churn 
Bose  for  Respondents. 

Participation  in  proBts  does  not  of  itself  constitute  a 
partnership.  In  deciding  whether  or  no  a  man  wa2»  a 
partner,  it  is  right  to  consider  whether  or  no  he  was 
interested  in  the  profits,  and  very  great  weight  would 
attach  to  that  circumstance;  yet  the  true  question  k 
not,  Did  the  person  sought  to  t>e  made  liable  participate 
in  the  profits  ?  but.  Has  the  trade  been  carried  on  by 
persons  acting    on  his  behalf  ? 

No  rule  of  law  exists  prohibiting  a  man,  when  he 
advances  money  to  others  to  enable  them  tocarrv  on 
business  (provided  he  commits  no  fraud  and  misfeads 
no  one)  from  securing  to  himself  a  share  of  the  profits 
which  may  arise  from  the  employment  of  the  money. 

Markby,  J. — This  was  a  suit  brought  by 
certain  persons  carrying  on  business  as  mer- 
chants in  London  against  the  late  Rajah 
Protap  Chunder  Singh.  The  Rajah  died 
during  the  progress  of  the  suit,  and  the  pre- 
sent defendants  are  his  minor  sons,  represent- 
ed by  the  Court  of  Wards.  The  suit  was 
for  the  recovery  of  Rupees  2,92,000  as  ba- 
lance due  up  to  the  19th  June  1865,  upon 
an  account  current  between  the  plaintiffs 
and  a  firm  carrying  on  business  under  the 
style  of  W.  N.  Watson  and  Company,  of 
which  firm  it  was  alleged  that  the  Rajah 
was  a  member. 

There  were  two  persons  residing  in  Cal- 
cutta prior  to  1865  of  the  namie  of  Watson, 
Thomas  Ogilvy  Watson,  and  his  son  William 
Nicol  Watson.  The  history  of  the  business 
transactions  of  the  Watsons  prior  to  1863 
is  not  very  clearly  stated,  but  it  seems  that 
for  some  time  they  carried  on  business  to- 
gether without  any  agreement  of  partner- 
ship. The  plaintiffs  and  the  Rajah  represent 
them  as  carrying  on  business  as  early  as 
186'^,  whereas  the  elder  Watson,  who  has 
been  examined,  sfys  the  firm  commenced  in 
the  beginning  of  1 862.  The  style  of  the  firm 
from  that  date  at  any  rate  was  "  W\  N. 
Watson  and  Company,"  and  this  is  the  firm 
of  which  the  Rajah  is  said  to  have  been  a 
partner. 

The  dealings  between  the  firm  of  W.  N. 
Watson  and  Company  and  the  plaintiffs  ap- 
pear to  have  commenced  in  the  year  1862, 
and  they  consisted  in  the  two  firms  consign- 
ing goods  to  each  other  in  the  usual  couise 
of  business. 

On  the  19th  January  1863,  an  agreement 
was  entered  into  between  'I'.  O.  Watson, 
acting   on   behalf  of  himself   and   his  son 


IS69.] 


Ctml 


THE   WEEKLY    REPORTEk. 


Jiu/ings. 


57 


W.  N.  Watson  and  the  plaintiifs,  stating  the 
terms  on  Avhrch  the  plaintiifs  agreed  to  trans- 
act business  with  the  firm  of  VV.  N.  Watson 
and  Company.  It  regulates  the  commission 
which  is  to  be  charged  by  the  plaintiffs  and 
W.  N.  Watson  and  Company  on  their 
respective  consignments,  and  authorizes  the 
firm  of  W.  N.  Watson  and  Company  to  draw 
on  the  plaintiffs  in  the  usual  way  against  con- 
signments bearing  a  specified  margin.  This 
agreement  was  used  by  W.  N.  Watson  and 
Qunpany  as  a  letter  of  credit  in  their  trans- 
actions in  Calcutta. 

The  history   of  the  connection    between 

the  Rajah  and  the  Watsons  during  its  earlier 

period  is  also  extremely  vague.     It  seems  to 

have  begun  about  the  year  1862,  and  to  have 

consisted  in  the  Rajah  accepting  their  bills 

in  order  to  enable  them  to  raise  money  and 

cany  on  business  as  merchants,  and  in  his 

occasionally  advancing  them  money  in  cash. 

No  account  has  been  given  on  either  side 

in  die  course  of  this  case  of  the  advances 

nude  by  the  Rajah  to  the  Watsons  prior  to 

August  1863  ;  but  it  is  clear  that  whatever 

capital  was  required  in  the  business  came 

from  him,  the  elder  Watson  having  nothing, 

and  the  younger  Watson   a    very    vaguely 

stated   sum,    of    somewhere    about  Rupees 

tp,ooo.    It    is    also  clear    that   from    1862 

bills  for  a  considerable  amount  were  drawn 

by  the  Watsons  upon  the  Rajah ;  and  though 

^business  is  said  to  have  been  at  that  time 

I*o^rous,  these  bills  were,  for  the  most  part, 

■ot  paid  by   the   Watsons,   and  the  Rajah 

W  either  to  pay  or  renew  them.  .  Thomas 

Ojilvie  Watson  states  that,    between  January 

*wi  August  1863,  the  Rajah  advanced  cash 

and  honored  bills  to  the  amount  of  Rupees 

90,000,  and  says  that  during  the  year  1862 

ibe  Rajah  had   assisted  the  firm  largely  by 

acceptances.     It   is  therefore   probable  that 

in  August    1865,    from     which    time    the 

moTv  of  the  case  becomes  clearer,  the  firm 

^  ^V.  \.  Watson  and   Company  was  verv 

l^gely  indebted  to  the  Rajah. 

^P  to  the  last-mentioned  date,  there 
?^^»  to  have  been  no  regular  understand- 
ing between  the  Rajah  and  the  firm  of 
"-  N.  Waston  and  Company  as  to  the 
terms  on  which  he  was  to  make  advances. 
*be  Rajah  states  that  at  that  time  he  became 
ttDcasy  at  seeing  what  he  considered  the 
tecWess  mode  in  which  the  Watsons  were 
^ndaaing  their  business  and  their  extrava- 
PW  tnode  of  living,  and  he  accordingly 
wcame  desirous   to   obtain   what   he   calls 

*o  agreement  to  check  it."    The  result 

Vol  xn. 


of  this  was  that  an  agreement  was  entered 
into,  the  terms  of  which  we  shall  have  to 
consider  presently;  but  speaking  generally, 
it  gave  the  Rajah  a  very  large  control  over 
all  the  affairs  of  the  partnership ;  it  also  gave 
him  12  per  cent,  on  his  advances,  a  com- 
mission of  20  per  cent,  on  the  profits  and 
the  title-deeds  of  a  tea-garden  as  security. 

On  the  8ih  September  1863,  a  regular 
deed  of  partnership  was  drawn  up  between 
the  two  Watsons.  Its  terms  have  not  been 
in  any  way  referred  to  in  the  argument  be- 
fore us,  but  it  is  said  to  have  been  retrospec- 
tive, and  to  have  been  declared  to  operate 
from  February  1862. 

Subsequently  to  August  1863,  v^  heavy 
losses    were    incurred    by    the    firm.     The 
younger    Watson    went    to    England    and 
attempted  to  get  up  a  Company,  and  to  sell 
to  it  the  tea-gardens  mentioned  in  the  above 
agreement,  but  failed.     In   May   1864,  the 
firm  of  W.  N.  Watson  and   Company  was 
dissolved,  and  the  elder  Watson  continued 
to  carry  on  business  alone,  but  the  style  of 
the  firm  was  apparently  not  changed.     The 
advances  made  by  the  Rajah  and  his  liabili* 
ties  on  account  of  the  firm  had  reached  a 
very  large  amount,  and  there  seemed  little 
prospect  of  an  improvement.     Accordingly, 
on  the  3rd  of  March  1865,  a  fresh  agree- 
ment was  drawn  up  between  the  Rajah  and 
the    two    Watsons    by   which    the    amount 
which  the  Rajah  had  paid,  and  for  which  he 
was  still  liable  on   account  of  the  firm  of 
W.  N.  Watson  and  Company,  was  ascertain- 
ed at  Rupees  3,88,218-14-3.  of  which  he  had 
actually    paid  Rupees    3,25,218-14-3;    and 
it  was  agreed  that  in  consideration  of  the 
Watsons   having  executed   a   regular   mort- 
gage to  the  Rdjah  of  the  tea-gardens  above 
mentiotied    for    Rupees    2,52,149-11-3,   the 
Rajah  should  cancel  his  right  to  commission 
and  all  other  rights  which   he  might  have 
under  the  agreement  of  27lh  August  1863, 
and  also  give  up  all  mone}s  payable  to  him 
by  the  Watsons  except  those   secured   by 
the  mortgage.     By  this  deed,  therefore,  the 
Rajah  appears  to  have  agreed  to  an  entire 
loss  of  Rupees    1,36,069-3,  and  thus  termi- 
nated   the  money-transactions  between  the 
Watsons  and  the  Rajah. 

The  business  of  W.  N.  Watson  and  Com* 
pany  was  brought  to  a  termination  in  May 
1865  by  the  arrest  of  the  elder  Watson  for 
debt. 

An  attempt  was  made  to  show  that  the 
Rajah  actually  interfered  in  the  business  of 
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the  fintt,  but  it  entirely  failed.  The  state- 
ments of  Juggobundhoo  Chatterjee  that  the 
Rajah  sometimes  looked  at  the  samples 
of  cotton  may  very  possibly  be  true ;  but,  if 
so,  it  can  only  have  been  out  of  curiosity. 
Nothing  can  be  more  improbable  than  that 
the  Rajah  would  in  any  way  concern  him- 
self \^ith,  or  venture  an  opinion  on,  matters  of 
business.  The  power  which  was  given  by 
the  agreement  to  interfere  in  the  management 
of  the  business  was  undoubtedly  never 
exercised.  Had  the  Rajah  wished  to 
exercise  it,  he  would  have  appointed  an 
agent  for  that  purpose.  An  attempt  was 
made  to  show  that  Russeek  Lall  Bose  was 
the  Rajah's  agent  so  appointed.  But 
though  it^is  possible  that  Russeek  Lall  may 
have  given  information  to  the  Rajah  as  to 
how  the  business  was  going  on,  it  is  quite 
impossible  that  he  can  have  acted  in  any 
way  as  the  agent  of  the  Rajah,  nor  does 
Juggobundhoo  Chatterjee  say  so,  and  he  cer- 
tainly omitted  nothing  which  was  unfavor- 
able to  the  Rajah. 

We  should  accept  with  much  the  same 
caution  the  evidence  of  Juggobundhoo  Chat- 
terjee, who  declares  the  Rajah  to  have  been 
a  partner,  and  the  evidence  of  the  elder  Wat- 
son, who  denies  the  Rajah's  partnership  alto- 
gether. But  we  see  no  reason  to  distrust  the 
evidence  of  the  Rajah  himself.  We  can 
discover  nothing  in  his  conduct  or  in  the 
circumstances  of  this  case,  which  would 
justify  us  in  imputing  to  him  the  least 
desire  to  conceal  or  misrepresent  any  part 
of  these  transactions.  His  proceedings 
throughout  appear  to  us  to  have  been 
straightforward  and  honorable.  We  adopt 
entirely  his  version  of  the  connection  be- 
tween himself  and  the  Watsons,  namely, 
that  he  was  actuated  by  motives  of  friend- 
ship, and  not  by  any  desire  of  gain.  Even 
with  the  commission  we  are  not  sure  the 
adventure  was  at  all  an  advantageous  one 
to  the  Rajah  when  it  is.  considered  what 
rate  of  interest  may  be  got  with  good  se- 
curity in  this  country.  The  elder  Watson 
says  that  the  Cachar  Tea  Estate  mentioned  in 
the  agreement  was  valued  at  that  time  at 
three  lakhs  of  rupees,  but  it  is  perfectly  clear 
that  had  the  Watsons  been  able'  to  raise 
that  sum,  or  anything  like  that  sum,  upon 
it,  they  would  not  have  submitted  to  such 
terms  as  the  Rajah  imposed  upon  them ; 
we  mean,  not  as  to  commission  on  profits 
and  interest,  but  as  to  the  management  of 
their  business  and  even  of  their  private 
affairs.  Nor  do  we  see  any  reason  to  doubt 
the  truth  of  the  Rajah's  assertion  that  the 


suggestion  for  the  payment  of  this  commis- 
sion comes  from  the  younger  Watson.  In- 
deed, there  are  one  or  two  passages  in  the 
younger  Watson's  letters  which  seem  to 
us  to  render  this  view  of  the  origin  of  that 
clause  in  the  agreement  highly  probable, 
particularly  the  passage  in  the  letter  of  the 
13th  May  1865,  where  he  speaks  of  the 
happiness  he  felt  in  having  (as  we  under- 
stand him)  fixed  the  Rajah  as  a  partner  by 
giving  him  a  share  of  the  profits. 

The    plaintiffs    have    attempted    in    the 
course  of  this  case  to  represent  the  Rajah 
as  a  cunning  man  anxious  by  this  agreement 
to  secure  the  profits  of  a  business  without 
incurring   any   of   the   risks.     But   there    is 
more   than  one  answer   to  this   suggestion, 
which  seems  to  us  quite  conclusive.     Is  it 
in   the  least  degree   probable    that,    if    this 
had  been   so,   he  would   have  surrendered 
the  agreement  of  August  1863  as  he  did, 
consenting  to  a  loss  of  upwards  of  a  lakh  of 
rupees,  and  making  no  attempt  whatever  to 
use    the    very    extensive    powers    conferred 
upon  him  by  the  agreement  to  recoup  him* 
self  one  single  farthing  of  the  advances  he 
had  made?  The  conduct  of  the  Rajah    In 
this   respect  seems  to  us   utterly  inconsist- 
ent with  the  character  which  the  plaintiffs 
would  attribute  to  him.     Moreover,  had  gain 
really  been  his  object,  he  would  not  have 
left  the  Watsons  the  power  which,  under  the 
agreement   they   clearly   possess,  of  paying 
him  off  should  the  business  become  profit- 
able.    He  would  undoubtedly  have  secured 
a  share  in  the  business  for  at  least  a  certain 
number  of  years,    and    not   have    left    the 
Watsons  the  power  to  get  rid  of  him  should 
the   business   turn  out  a  profitable  one ;  a 
power  which,  in  such  an  event,  they  would 
be  certain  to  exercise. 

We  entirely  agree  with  the  Judge  of 
the  Lower  Court  that  nothing  was  done  by 
the  Rajah  which  can  be  construed  as  "  hold- 
ing himself  out  as  a  partner."  There 
is  no  evidence  of  a  single  act  done,  whether 
brought  to  the  knowledge  of  the  plaint- 
iffs or  not,  which  would  suggest  any  in- 
ference that  the  Rajah  was  a  partner.  The 
dealings  of  the  Rajah  which  could  be  best 
known  by  commercial  men  in  Calcutta 
would  be  his  acceptance  of  bills  drawn  upon 
him  by  the  Watsons,  which  they  afterwards 
discounted.  It  is  agreed  that  this  was  the 
mode  in  which  the  Rajah  always  gave  his 
assistance,  except  on  the  few  occasions  when 
he  made  advances  in  cash ;  and  this  so  far 
from  leading  persons  to  suppose  that  the 
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Rajah  was  a  partner,  is  primd  facie  incon- 
sistent vith  his  being  so.     An  attempt  was 
made  by  the  plaintiffs  to  establish,  not  that  | 
the  two  Watsons  had  ever  stated  to  them  , 
that  the  Rajah  was  a  partner,  but  that  they  , 
had  (as  Mr.  March  puts  it  in  his  evidence) 
held    out  to  them  the  Rajah  as  a  partner. 
Xo   correspondence  of  the  Watsons  earlier 
than  the  year  1 864  has  been  referred  to,  and 
no  definite  conversations  have  been  detailed, 
and   we  are  not,  therefore,  in  a  position  to 
judge    what  exactly   the   Watsons   did    say. 
Bat  we  do  not  understand  that  this  witness 
nndertakes   to  say  that  the   Watsons    ever 
asserted  in  direct  terms  that  the  Rajah  was  \ 
a  partner ;  if  so,   he  contradicts  his   letter  | 
frf  the   27th   March    1865.     If   Mr.     March 
means  to  say  that  his  firm  were  induced  by 
such    statements  as  are  referred  to   in   this 
letter  to  give  credit  to  W.   N.  Watson  and 
Company,  we  must  say  that  we  do  not  quite 
Qnderstand  a  man  of  business,  when   he  is 
ascertaining  to   whom   he   is  giving  credit, 
being    satisfied  with   a    statement    that    the 
only   wealthy  person    of  all  the  three  per- 
sons with  whom  he  supposed  he  was   deal- 
ing   was    "to    ail    intents    and    purposes" 
a  partner.     We  do  not  believe  that  a  man 
of  business  really  anxious  to  ascertain  the 
troth    upon   so  important  a   matter    would 
be  satisfied  with  a  vague  statement  of  that 
sort- 
Moreover,  we  have  no  hesitation  in  say- 
ing that,  if  the  Watsons  ever  represented  in 
direct  terms  that  the  Rajah  was  a  partner, 
or  belli  him  out  as  a  partner,  they  committed 
a  fraud  upon  the  Rajah.     If,  as  they  them- 
selves say,  they  merely  stated  that  he  was 
legally  a  partner,  that  seems  to  us  to  in- 
volve a  statement  that  he  was  not  a  partner 
in  fact,  and  would  be  fatal  to  this  claim. 

But,  apart  from  all  this,  we  do  not  see  how 
any  statements  made  by  the  Watsons  with- 
out his  authority  would  affect  the  Rajah. 
The  Watsons  were,  no  doubt,  at  liberty  to 
represent  the  facts  as  they  stood,  but  no  re- 
presentation by  them  based  on  any  inference 
which  they  drew  from  those  facts  could 
affect  the  liability  of  the  Rajah. 

The  question  which  remains,  and  it  is 
the  question  which  has  been  mainly  argued 
on  this  appeal,  is  whether,  by  reason  of  the 
agreement  of  27th  August  1863,  the  Rajah 
put  himself  into  such  a  position  that  the 
Watsons  had  a  right  to  pledge  his  credit, 
and  did  pledge  his  credit,  in  all  the  transac- 
tions of  the  firm;  or,  in  other  words,  were 
the  Watsons  the  agents  of  the  Rajah  in 
all  the  transactions  of  the  firm. 


It  would  be  very  easy  upon  this,  as  in- 
deed upon  all  the  other  points  of  law  in  this 
case,  to  raise  a  preliminary  discussion  as  to 
the  general  law  which  was  to  be  applied  to 
a  dispute  of  this  nature  between  British 
subjects,  residents  in  England,  and  Hindoos. 
But  it  has  very  sensibly  been  conceded  in 
the  argument  that  In  the  decision  of  this 
case  we  ought  to  adopt  generally  the  prin- 
ciples of  English  law  as  established  by 
the  recent  decisions. 

The  Advocate-General,  who  appeared  for 
the  defendants,  admitted  the  applicability  of 
those  decisions  not  exactly  as  authority,  for 
that  they  could  hardly  be,  but  as  conclusions 
of  persons  whose  opinions  are  in  this  Court 
entitled  to  the  greatest  possible  respSct,  upon 
questions  bearing  a  very  close  analogy  to 
that  which  we  have  to  consider  in  this  case. 
This  basis  of  argument  has  been  accepted  by 
the  plaintiff's  Counsel,  and  we  entirely  adopt 
it. 

Before  considering  the  law,  it  seems  to  us 
that  the  most  convenient  course  will  be  to 
consider  what  the  position  of  the  parties 
was  under  the  agreement  of  the  17th  Au- 
gust 1863. 

By  it  the  Rajah  was  not  bound  to  make 
any  further  advances  to  the  firm,  but  the 
agreement  evidently  contemplated  that  he 
would  do  so,  and  in  consideration  of  the  past 
and  future  advances  W.  N.  Watson  &  Com- 
pany agreed,  so  long  as  the  liabilities  of  the 
firm  to  the  Rajah  remained  unextinguished,  not 
to  make  any  shipments  without  the  Rajah's 
consent;  and  when  such  shipments  were 
made,  to  hold  the  shif)ping  documents  at 
the  disposal  of  the  Rajah.  They  also  agreed 
not  to  order  any  goods  from  home,  either  as 
remittances  or  consignments,  without  the 
consent  of  the  Rajah,  and  whenever  any 
remittances  arrived  either  in  goods  or  money, 
ihey  were  to  be  made  over  to  the  Rajah,  and 
dealt  with  under  his  directions,  and  he  was 
to  be  at  liberty  to  apply  the  proceeds  towards 
the  extinguishment  of  his  debt.  With  re- 
gard to  the  consignments  other  than  remit- 
tances, the  proceeds  of  these,  when  sold, 
were  to  be  made  over  to  the  Rajah  and  re- 
mitted to  the  consignors  with  his  sanction. 
It  was  also  agreed,  with  regard  to  the  con- 
ducting of  the  office- business  in  detail,  that 
Rajah  should  be  consulted,  and  that  he 
might  direct  a  reduction  of  the  establishment, 
if  he  thought  proper.  And  it  was  provided 
that  no  money  should  be  drawn  for  the 
private  expenses  of  the  members  of  the 
firm  or  for  conducting  the  business  of  the 
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firm  without  the  consent  of  the  Rajah,  and 
that  the  Rajah  should  have  free  access  to  all 
the  books,  documents,  and  correspondence 
of  the  firm.  Then  follows  the  clause  which 
gives  the  Rajah  a  commission  of  20  per  cent. 
on  all  nett  profits  made  by  the  firm  from 
time  to  time  commencing  from  the  ist  May 
1862  until  the  Rajah's  debt  was  paid  off, 
and  his  liabilities  extinguished.  The  title- 
deeds  of  the  Tea-gardens  were  handed  over 
to  the  Rajah  as  a  security  for  his  advances, 
and  the  moveable  and  immoveable  property 
of  th^  firm,  present  and  future,  was  declared 
generally  liable  for  the  debts  due  to  him  by 
the  firm.  As  far  as  appears,  not  one  of  these 
very  sweeping  powers  was  ever  put  in  force 
by  the  Ifajah.  A  single  sum  of  Rupees  27,000 
was  credited  to  him  as  his  commission  on  the 
profits  of  the  business  up  to  April  1863; 
but  that  sum  was  subsequently  credited  to 
the  firm  on  account  of  subsequent  losses  or 
losses  subsequently  discovered.  It  is,  how- 
ever, contended  that  we  must  look  not  to 
what  actually  occurred,  but  to  the  position 
in  which  the  Rajah  was  placed  and  the 
powers  which  he  might  have  exercised,  had 
he  been  so  minded,  under  the  agreement. 

Now,  had  this  question  come  before  an 
English  Court  prior  to  the  final  decision 
in  Cox  versus  Hickman,*  there  can  be  little 
doubt  which  way  it  would  have  been  de- 
cided. We  may  test  it  by  the  judgment 
of  Mr.  Justice  Blackburn  in  that  case 
upon  the  question  referred  to  the  Judges 
by  the  House  of  Lords.  We  select  the 
judgment  of  that  learned  Judge,  not  only 
because  of  his  eminent  ability  and  great 
commercial  experience,  but  because  he  was 
evidently  not  satisfied  with  the  rule  which 
he  felt  compelled  to  apply,  and  he  undoubt- 
edly, therefore,  before  he  applied  it,  tested 
it  with  the  utmost  severity.  But  the 
learned  Judge  found  himself  bound  by  pre- 
vious cases  to  say  that,  whatever  the  parties 
may  have  contemplated,  a  participation  in 
profits  (otherwise  than  by  a  person  in  the 
service  of  the  firm  as  a  remuneration  for 
services  performed)  in  itself,  by  operation 
of  law,  rendered  the  participator  liable  for 
the  acts  of  the  firm,  in  the  same  manner  as 
a  principal  is  liable  for  the  acts  of  his  agent. 
Applying  that  principle  to  this  case,  we 
should  also  be  compelled  to  hold  that  the 
Rajah  was  liable. 

But  the  decision  of  the  House  of  Lords, 
who  felt  themselves  emancipated  from  the 
fetters    of    previous    authority,    produced    a 
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most  important  change  in  the  law  of  part- 
nership. It  was  there  held  that  the  argu- 
ment which  had  hitherto  prevailed  that, 
because  a  man  was  interested  in  the  profits 
of  a  partnership,  therefore  he  was  a  partner. 
was  fallacious;  that  participation  in  profits 
did  not  of  itself  constitute  a  partnership ; 
that  it  was,  indeed,  right  in  deciding- 
whether  or  no  a  man  was  a  partner,  to 
consider  whether  or  no  he  was  interested 
in  the  profits,  and  their  Lordships  evideotlf 
attribute  very  great  weight  to  that  circum- 
stance ;  but  they  emphatically  put  the  ques- 
tion upon  a  wider  ground.  Henceforth, 
according  to  that  decision,  the  true  ques- 
tion is  not  did  the  person  sought  to  be  made 
liable  participate  in  the  profits.^  but  hats 
the  trade  been  carried  on  by  persons  acting 
on  his  behalf  ? 

The  Judge  of  the  Lower  Court  has  refer- 
red to  this  case,  and  professes  to  be  guided 
by  it ;  and  notwithstanditig  the  criticisms  that 
have  been  made  on  the  language  of  his 
judgment,  we  think  he  has  consideretj  the 
question  which  has  to  be  determined  from 
the  right  point  of  view.  It  is  objected  in 
the  first  place  that  in  stating  the  question 
10  be  considered,  for  **  behalf,"  which  is 
the  term  used  by  Lords  Wensleydale  and 
Cran worth  in  their  judgments  in  the  House 
of  Lords,  he  has  substituted  **  benefit." 
This,  we  think,  arose  from  the  way  in  which 
the  case  was  put  before  him.  It  was  pro- 
bably contended  there,  as  it  has  been  con- 
tended here,  that,  in  reality,  this  was  the 
Rajah's  business,  carried  on,  as  the  saying^ 
here  is,  benamee ;  and  if  that  had  been 
established,  we  should  have  said  that  being 
carried  on  for  his  benefit  was  the  same  thing 
as  being  carried  on  on  his  behalf.  As  to 
what  follows  in  the  judgment,  there  is,  no 
doubt,  some  slight  confusion  in  the  use  of 
the  words  ** principal  and  agent"  at  the 
bottom  of  page  51  of  the  printed  case,  but 
we  think  it  is  clear  that  finally  the  Zillah 
Judge  places  the  case  in  the  proper  light. 

Considering,  therefore,  that  this  is  a 
question  more  of  fact  than  of  law,  and 
considering  that  the  Judge  of  the  Court 
below  has,  in  our  opinion,  considered  the 
question  which  the  House  of  Lords  declared 
in  Cox  versus  Hickman  to  be  the  right 
question,  we  should  feel  much  hesitation 
in  coming  to  a  different  conclusion.  But 
it  seems  to  us  that  the  Zillah  Judge, 
though  he  took  up  the  right  position  with 
regard  to  the  question  which  he  had  to 
decide,  attributed  too  much  weight  to  the 
participation  in    profits.     Of    course,    once 
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iutviDg  settled  the  question  that  participation 
in  profits    does   not   constitute  partnership, 
bot  is  only  a  fact  which  may  be  relied  on  as 
evidence  of  partnership,  the  cases  in  which 
the  effect  of  a  participation  in  profits   has 
been  considered  are  no  longer  precedenis, 
upon  which  analogous  cases  can  be  decided  ; 
they  are  only  illjiistrations.     Yet  this  is  one 
of  those  questions  in  which  it  is  highly  use- 
ful to  see  what  weight  men  of  judgment  and 
'  experience  have   attributed  to  that  circum- 
stance.   From  this  point  of  view,  we  refer  to 
the  case  of  Bullen  versus  Sharp,*  and  there 
it  is  clear  that  the   majority  of  the   Court 
attribated  far  less  weight  to  the  participation 
in  profits  than  the  Zillah  Judge  did  in  this 
case,  and  we  may  also  add  that  Lord  Wens- 
kydale  and    Lord  Cran worth  seem  to  inti- 
mate that  they  would  do,   if  you  construe 
titerally  ihe  expressions  they  used   in  Cox 
urtus  Hickman.     It  seems  to  us  from  that 
case  and  also  from  the  case  of  Kilshaw  versus 
Jukes,!  (hat  the  Judges  in  England  are  in- 
clined to  use  freely  ihe  power  which  the  de- 
cision in  Cox  versus  Hickman  conferred  up- 
on them,  of  looking  at  this  question  accord- 
ing to  the  real  circumstances  and  the  inten- 
tion of  the  parties.     For  our  own  part,  we 
gladly  avail  ourselves  of  that  power,   and 
doing  so,  we  can  only  come  to  one  conclu- 
sion, namely,  that  the  Rajah  is  not  liable  for 
the  debts  of  the  firm  of  W.  X.  Watson  and 
Company.    We  are  asked  to  find  in  this  case 
thai  the  plaintiffs  sold  and  delivered  goods  to 
the  Rajah,  that  they  paid  money  for  the  use 
of  the  Rajah ;  that  they  lent  money  to  the 
I^jah,  and  that  they  had  stated  accounts 
»ith  the  Rajah.     These  are  not  mere  words  ; 
ihey  must  be  proved,  for  they  are  the  causes 
of  action.    The   argument   is   that  all   this 
•as  done  between  the  plaintiffs  and  the  two 
!      Watsons,  and  that  the  Watsons  were  agents 
of  the  Rajah  in  these  transactions.     If  that 
u  ime,  the  Rajah  is  liable  ;  but  is  it  true  ? 
Wc  find  not  the  smallest  evidence  of  fraud 
on  the  pan  of  the  Rajah,  and  we  are  per- 
fectly clear  it   was   never   his   intention   to 
niake  the  Watsons  in  any  way  his  agents. 
And  we  agree  with  Bramwell,  B.,  that  to 
tty  that  a  man  is  liable  on  a  contract,  though 
^re  has  been   no  fraud,   and   though   no 
ODe  concerned  intended  that  he  should  be 
liable,  is  a  proposition  which  carries  its  own 
refaution. 

It  vas  a  good  deal  pressed  upon  us  in  the 
course  of  the  argument  that  to  decide  this 
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case  in  favor  of  the  Rajah  would  favor  the 
practice  of  persons  carrying  on  business  un- 
der fictitious  names,  and  that  in  this  country, 
on  account   of   the    inveterate   habit   which 
prevails  of  keeping  back  the  names  of  the 
real  parties  even  in  the  most  trivial  transac- 
tions, it  was  especially  necessary  to  be  on  one's 
guard  against  encouraging  such  a  practice. 
So  far  as  any  danger  of  persons  carrying  on 
their  business  in  the  names  of  other  persons 
is  concerned,  it  is  perhaps  sufficient  to  say 
that    the    present,    as   already    pointed   out, 
is  not  such  a  case,  and  we  should  feel  no 
difficulty,  were  such  a  case  established,  in 
dealing  with  it.     And  as  to  another  some- 
what   similar    suggestion    that    parties    will 
set    up   in   business   men   of  stra^^j   without 
incurring  any  liability  themselves,  we  must 
say  that  this   idea   has   always   appeared   to 
us    something  of    a    bugbear.     The    simple 
fact  is  that  it  cannot  be  done.     Take  the 
present    case    for    an    illustration.     Suppose 
the    Watsons,    being    without    money    and 
without    credit    sufficient    to    enable    them 
to  carry  on  business,  to  be  what  are  usually 
called    men    of    straw.     Could    the    Rajah 
have   started    them  in  business   without  in- 
curring liability?   Could   he,  without   doing 
so,  have  increased  their  credit?    Not  by  a 
single   rupee.     Only    by   advancing   money 
in  hard  cash,  or  which  comes  to  the  same 
thing  by  acceptihg  their  bills,  and  so  adding 
his  credit  to  their  bills,  and  so  adding  his 
credit  to  theirs,   could   he   enable   them  to 
carry  on  business.     And  at  every  step  the 
same    process    would    be    repeated.     Every 
new  advance,  it  is  true,  procured  them  fresh 
credit,    but   the    Rajah's   liability    increased 
exactly    in    the    same    proportion,    until    at 
length  it  reached  nearly  four  lakhs  of  rupees 
which  the  Rajah  has  had  to  pay.     So  that 
the  question   really   in    cases   of   this    kind 
is  not  whether  it  shall  be  lawful  to  carry  on 
business  through  men  of  straw  without  in- 
curring liability,  for  that  is  impossible;  but 
whether  a  man  shall  be  allowed,   when  he 
advances   money  to  others  to  enable  them 
to  carry  on  business,  to  measiu-e  his  respon- 
sibility ;   whether,   provided   he  commits  no 
fraud  and  misleads  no  one,  he  may  give  to 
another,  without  risking  every  thing  he  has 
in  the  world,  as  much  credit  as  the  com- 
mand of  a  certain  sura  of  money  will  give, 
and  no  more,  securing  to  himself  a  share  of 
the  profits  which  may  arise  from  the  employ- 
ment in  business  of  the  money  so  advanced, 
if  the  business   turns  out  well,  and    losing 
the  money  advanced  if  it  turns  out  ill.     We 
think   the   evils   which   are   likely   to   arise 
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fiom  such  an  arrangement  have  been  greatly 
exaggerated.  It  might  be  proper  that  the 
claim  of  a  person  who  thus  advanced  capital 
to  re-payment  should  be  postponed  to  the 
claims  of  the  general  creditors.  It  might 
also  be  desirable  that  there  should  be  some 
system  of  registration  which  would  distin- 
guish firms  which  carried  on  business  with 
borrowed  capital  from  those  which  carried 
it  on  with  their  own.  But  we  can  see  no- 
thing in  such  transactions  which  would 
justify  a  sweeping  law  prohibiting  them, 
nor  since  Cox  versus  Hickman  do  we  con- 
sider that  any  such  rule  of  law  exists. 

We  have  not  hitherto  referred  to  the  pro- 
visions of  Act  XV.  of  1866,  because  it  was 
not  in  b>rce  when  these  transactions  took 
place ;  but  it  appears  to  us  that  those  provi- 
sions at  least  show  that  the  Legislature  do 
not  foresee  the  dangers  which  have  been 
predicted  from  allowing  persons  to  share  in 
the  profits  of  a  trading  concern  without  in- 
curring unlimited  liability. 

The  result  is  that,  in  our  opinion,  the 
decision  of  the  Court  below  ought  to  be 
reversed;  the  decree  in  favor  of  the  plaint- 
iffs ought  to  be  set  aside  and  the  suit  dismiss- 
ed; and  the  plaintiffs  must  pay  the  costs 
both  here  and  in  the  Court  below. 


The  17th  June  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  C.  Hobhouse, 

Judges. 

Intervention— Onus  probandi— Section   77,  Act 
X.,  1859-— Construction. 

Case  No.  375  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Mymensingh, 
dated  the  2^th  November  1868,  modifying 
a  decision  of  the  Deputy  Collector  of 
that  District^  dated  the  '^rd  September 
1868, 

Modhoo  Soodun  Bagchee  (Intervenor), 

Appellant, 

versus 

Mohesh  Chunder  Singh  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Greeja 
Sunkur  Mojoomdar  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

In  a  suit  for  arrears  of  rent  of  four-fifths  of  a  talook, 
an  intervenor  under  Section  77,  Act  X.,  i§59,  claimed 
one-fifth  of  the  interest  in  the  mehal,  basinf;  his  ri^ht 
on  a  Civil  Court  decree. 


Held  that  the  burthen  was  upon  the  intervenor  to 
prove  the  actual  receipt  and  enjoyments  of  the  rent  by 
him  bond  fide  before  and  up  to  the  time  ot  the  coat- 
mencement  of  the  suit. 

^  Held,  that  the  words  ''commencement  of  suit"  (Sec- 
tion 77)  cannot  be  read  to  mean  commencemeni  of  the 
demand  ;  but  must  be  construed  in  their  ordinary  ac- 
ceptation ;  and  that  the  intervenor  must  prove  receipt 
of  rent  at  any  reasonable  time  before  the  oommencr- 
ment  of  the  suit. 

Bayley,  J. — In  this  case  the  plaintiff  sued 
the  defendant  for  arrears  of  rent  for  four-fifths 
of  a  certain  talook  called  Baro  Rookee  mehal. 
The  plaintiff  s  claim  was  for  two  months  of 
1 27 1,  viz.,  Falgoon  and  Cheyt,  for  the  whole 
of  1272  and  1273,  and  up  to  the  lolh  Magh 
1274. 

An  intervenor  claimed  one-fifth  of  the 
interest  in  the  mehal  as  heir  of  one  Ranee 
Bhyrubee.  It  is  admitted  by  all  parties 
that  Ranee  Bhyrubee  died  in  1271.  This 
intervenor  based  his  right  on  a  Civil  Comt 
decree  of  the  20th  May  1 868. 

The  first  Court  gave  the  plaintiff  a  decree 
for  three-fifths  of  the  interest  of  the  mehal 
from  1272.  It  held  that  the  only  point  to 
be  decided  in  the  case  of  the  intervenor 
was  whether  he  was  in  actual  receipt  and 
enjoyment  of  the  rent  before  the  institution 
of  the  suit  or  not.  The  first  Court  then 
remarked  that  neither  of  the  parties  (the 
plaintiff  or  the  intervenor)  could  satisfy  it 
upon  that  point,  vis?.,  as  to  the  actual  receipt 
and  enjoyment  of  the  rent.  The  first  Court 
then  goes  on  to  say  that,  as  the  intervenor 
acquired  a  right  under  a  Civil  Court  decree, 
he  had  established  his  claim  in  this  case. 

On  appeal,  the  Judge  in  the  Lower  Ap- 
pellate Court  has  held  that  the  first  Court 
had  miscarried  in  its  issues,  and  he  took  the 
title  of  the  plaintiff  as  meeras  talookdar 
as  the  first  point  to  be  decided ;  the  title  of 
the  intervenor  as  the  second  point  for  his 
decision,  and  the  question  of  damages  as 
the  third  point. 

'As  a  matter  apparently  of  title  under  the 
decree,  the  Lower  Appellate  Court  decides 
that  there  is  no  sufficient  proof  that  the 
intervenor  had  received,  or  was  entitled  to 
receive,  anj  rents  from  the  defendants,  and 
that  the  intervenor's  claim,  therefore,  was 
improperly  admitted  by  the  first  Court.  The 
Lower  Appellate  Court  then  going  upon  the 
fact  that  the  plaintiff's  right  was  not  denied 
by  the  defendants,  and  that  they  only  plead- 
ed payment  to  other  parties,  decreed  the 
rent  to  the  plaintiff  for  1272,  1273,  and  1274. 

From  this  decision  the  intervenor  appeals 
specially,  and    the   real   issues  involved  in 
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appeal  are  these  :  firstly,  has  the  intervenor 
proved  his  case  under  the  provisions  of 
Section  77,  Act  X.  of  1859;  and,  secondly, 
has  the  Judge  in  the  Lower  Appellate  Court 
misconstrued  the  evidence  set  forth  by  the 
interveDOr  as  proof  of  possession  under  his 
aril  Court  decree  of  the  28ih  May  1868. 

Now,  it  is  clear  that  the  burthen  of  proof 
was  upon  the  intervenor  to  prove  the  actual 
"receipt  and  enjoyment  of  the  rents  bond  fide 
by  him  before   and  up   to  the   time   of  the 
commencement     of     the     suit.     He    comes 
in  nndcr  Section  77,  Act  X.  of  1859,  and 
the  special  words  of  that  Section,  so  far  as 
they  are  necessary  for  our  decision  on  the 
piesent  point  at  issue  are  that  the  interve- 
nor must  prove  his    receipt   of  rent  be/ore 
and  up  to  the  time  of  the  commencement  of 
Ou  suit.    It  has   been   clearly   found  as  a 
^  that  Bhyrubee  and   the  plaintiff  were 
in  recapt  of  the  rent  up  to  the  year  1271,  but 
no  one  is  stated  to  have  received  rent  from 
after  that  period.     It  is  pressed  on  us  that 
we  are  to  construe  the  words  "commence- 
ment of  Ae  suit**  to  mean  the  "commence- 
ment of  the  demands     Now,  the  ordinary 
rule  of  construction  is  that,  when  the  words 
to  be  interpreted   are   clear,  that   meaning 
should  be  attached  to  them  which  the  words 
in   their    general     acceptation     bear.     In 
this  view,   I   cannot   see    how    the    words 
*' commencement  of  the  suit"  can  mean  any 
thing  other  than   what  they  actually   state. 
Thus  I  do  not  think  myself  justified  in  read- 
'\^  the  words    "commencement   of  suit'' 
to  mean  "  commencement  of  demand."     It 
I    is  nrged  that  if  we  were    to  put  so  literal 
a  construction  upon  the  words,  we  should 
I   be  reducing   the    actual    intention    of   the 
I   Legislatore  to  a  result  which,  if  not  absurd, 
Is  altogether  inconsistent ;  and  a  case  is  put 
before  us,  where  it  is  said  that,  if  there  was 
an  agreement  to  pay  rent  day  by  day,  and 
the  landlord  omitted  for  the  one  day  before 
suit  to  receive  rent,  he   could   not  be  said 
to  be  in  actual  receipt  of  rents  under  Sec- 
tion   77  up  to   commencement  of  suit.     1 
I    never  beard  of  such  a  case,  and  it  is  against 
the  CQstom    of    the    country.     Further,    it 
vill  be  time  enough  to  decide  such  a  case 
when  it  arises.    In  the  meantime,  we  should 
construe  the  law  as  its  unambiguous  words 
indicate  in  their  ordinary  meaning. 

On  the  second  point,  it  is  contended 
tbat  the  deciee  of  the  Civil  Couit  assign- 
ing to  the  intervenor  a  one-fifth  share-  un- 
der the  solenamah  and  possession  being 
OMulc  over  to  him,  it  was  clear  legal  evi- 


dence of  his  title  to  receive  rent ;  and  in 
support  of  this  contention,  two  cases  have 
been  cited  at  page  358,  Volume  IX.,  Week- 
ly   Reporter,    and    page    320,  Volume    X., 
Weekly  Reporter.  I  do  not  think  that  either 
of  those  decisions  goes  further  than  to  de- 
clare that,  when  a  decree  of  a  Civil  Court 
awards  possession  to  a  party  as  the  party 
entitled  to  the  actual  receipt  and  enjoyment 
of  the  rents,  another  party  coming  in  with- 
out a  title,  but  receiving  rent,  should  not 
get  a  decree  under  the  provisions  of  Section 
77,   Act  X.  of    1859.     Neither  of  the  cases 
cited  meets  the  present  point,  for   it  does 
not  appear  that  the  decree  giving  the  in- 
tervenor a  one-fifth  share  under  the  terms 
of  the   solenamah  was  for  any  interest  in 
the  talook  which  forms  the  subject  of  the 
present  suit,  so  as  to  show  that  the  interve- 
nor was  entitled  to   be   considered   as  the 
party   in    actual   receipt   and  enjoyment   of 
the  rents  of  that  talook  under  Section  77, 
The  finding  of  the  Lower  Appellate  Court 
on  the  point  is  that  "  it  does  not  appear  nor 
"  is  it  urged   that  anything   more  was  given 
"than   the    share    of   the    zemindary.     No 
"  mention  is  made  of  this  talook,  and  though 
"  the  village  is  named  in  the  decree,  and  the 
"  inter\'enor  got  possession  of  the  zemindary- 
"  property  in  the  village  Boro  Rookee,  yet 
"that   does   not    prove    that   the   intervenor 
"  is  entitled  to  demand  or  receive  any  rent 
"from  the  defendants  direct."  It  cannot,  I 
think,  be  fairly  said  that  a  higher  class  of 
possession   than    mere  ordinary    symbolical 
possession  was  given  to  the  intervenor  under 
the  decree,  when  it  appears  that  no  such  ob- 
jection as  is  now  taken  was  urged  before  the 

Lower  Appellate  Court. 

« 

On  the  whole,  I  see  no  error  in  law  in  the 
decision  of  the  Lower  Appellate  Court,  and 
would  dismiss  this  special  appeal  with 
costs. 

Hobhouscj  y. — The  plaintiff  in  this  case 
sued  for  arrears  of  rent.  The  special  appel- 
lant before  us  intervened  under  the  provi- 
sions of  Section  77,  Act  X.  of  1859. 

The  first  Court  supported  the  intervenor, 
and  gave  the  plaintiff  a  decree  for  rent,  less 
that  sum  which  the  Court  held  to  be  the 
intervenor 's  share  in  those  rents. 

The  Lower  Appellate  Court  reversed  the 
decision  of  the  first  Court,  and  dismissed  the 
intervener's  claim. 

There  are  a  great  number  of  objections 
taken  in  the  written  grounds  of  special  ap- 
peal against  the   judgment    of    the   Lower 
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Appellate  Court,  but  it  is  curious  enough 
that,  on  the  one  point  on  which  that  judg- 
ment is  manifestly  wrong  and  cannot  stand, 
there  is  only  very  indirectly  any  ground  of 
special  appeal  taken. 

As  between  the  plaintiff  and  the  interve- 
nor,  the  Lower  Appellate  Court  lays  down 
this  issue,  viz.,  has  the  intervenor  claimed 
or  proved  that  he  was  entitled  to  receive 
any  rent  direct  from  the  defendant  ? 

On  this  issue,  the  Lower  Appellate  Court 
found  that  there  was  no  proof  that  the  inter- 
venor was  entitled  to  demand  or  receive  any 
rent  from  the  defendants  direct,  and  so  the 
Lower  4PPC^^^^^  Court  dismissed  the  inter- 
venor's  claim. 

Now,  in  my  judgment,  the  Lower  Appel- 
late Court  had  no  jurisdiction  to  entertain  or 
determine,  so  far  as  the  intervenor  was  con- 
cerned, any  question  as  to  that  intervenor's 
title.  The  sole  question  which  the  Lower 
Appellate  Court  had  to  determine  was  that 
which  was  much  more  nearly  hit  off  by  the 
first  Court,  -when  it  said  that  in  the  case  of 
the  intervenor  the  only  point  for  determin- 
ation was,  who  was  in  actual  receipt  of  the 
rents  in  question  before  the  institution  of 
the  suit?  Even  that  issue  is  not  quite  cor- 
rect, but  it  is  far  more  nearly  so  than  that 
of  the  Judge.  The  question  to  be  deter- 
mined was  that  of  the  actual  receipt  and 
enjoyment  of  the  rents  by  ihe  intervenor. 
"When,  therefore,  the  Lower  Appellate 
Court  had  tried  and  determined  a  question 
which  it  had  no  jurisdiction  to  try  or  deter- 
mine, and  has  not  tried  or  determined  the 
sole  question  at  issue,  so  far  as  the  inter- 
venor was  concerned,  we  should  be  bound 
to  reverse  the  Lower  Appellate  Court's 
decree  and  to  remand  the  case.  But  the 
question  then  arises  as  to  whether,  upon  the 
statement  of  the  case  as  disclosed  to  us  in 
the  pleadings  and  evidence,  there  is  any 
justification  for  our  making  the  remand,  or 
whether  we  should  not  rather  dismiss  the 
intervenor's  claim  as  one  for  which  there 
was  no  warrant  in  law,  and  thus  support  the 
decision  of  the  Lower  Appellate  Court, 
though  upon  grounds  other  than  those  on 
which  that  decision  is  based. 

Now,  it  seems  to  me,  upon  the  most  ob- 
vious construction  of  the  terms  of  Section 
jy,  Act  X.  of  1859,  t^^t  21^  intervenor  has 
no  right  to  claim  to  be  made  a  party  to  a 
suit  of  this  nature,  unless,  in  ilie  words  of 
the  Act,  it  be  found  that  such  intervenor 
was  ''  in  the  actual  receipt  and  enjoyment  of 


''  the  rents  of  the  land  bond  fide  be/ore  and 
"  up  to  ihe  time  of  the  commencement  of 
''the  suit  J*  The  question  to  be  determined 
is  the  question  of  such  actual  receipt  and 
enjoyment.  Now,  here  in  this  case,  it  is 
admitted  by  the  pleader  for  the  special  app>e1- 
lant  that  the  last  time  at  which  any  i>er9on 
through  whom  he  claims  did  actually  receive 
the  rents  of  the  lands  in  question  was  so  far 
back  as  the  year  1271,  or  four  years  before  . 
the  commencement  of  the  suit.  The  question, 
therefore,  is  whether  a  person  who  has  been 
in  receipt  of  the  rent,  not  at  the  lime  of  the 
institution  of  the  suit,  hxxi/our  years  previous 
to  that  time,  has  any  claim  to  be  admitted  as 
a  party  to  the  suit,  under  the  provisions  of 
Section  yy. 

I  agree  with  Mr.  Justice  Bayley  that  he 
has  not.     I  quite  think  with  the  pleader  for 
the  special  appellant  that  a  reasonable  con- 
struction must  be  put  upon  the  terms  "  before 
and  up  to  the  time  of  the  commencement  of 
the  suit,"  and  therefore  in  the  case  which 
he  has  put  and  which  Mr.     Justice  Baylev 
has  cited,  we  should  most  possibly  say  that 
a   person  intervening  under  those   circum- 
stances was  entitled  to  be  heard.     It  would 
then   have   to   be    determined,   and   it    has 
now,  in  fact,  to  be  determined,   whether  the 
intervenor  or   any   one   through   whom    he 
claims  has  been  in  receipt  of  the  rents  at  any 
reasonable  time  before  the  commencement  of 
the  suit;  but  in  my  judgment /i>«r  years  is 
not  a  reasonable  time,  and  I  think  there  is 
nothing  in  the  words  of  Section  yj  which 
contemplates  the  case  of  an  intervenor  who 
had  no  actual  receipt  and  enjoyment  of  the 
rents  of  the   lands  in  dispute  at  any  lime 
within  four  years   before  the   institution   of 
the   suit.     The   words    of   the    law   directly 
and  obviously  exclude  such  an  interpretation, 
and  1  agree  with  the  learned  Judges  in  the 
case  to  be  found  at  page   331,  Volume  L, 
Weekly  Reporter,  where  it  is  said  that  Sec- 
tion 77  applies  "  only  to  the  case  of  a  person 
*'who  claims  a  present  right  which  is  sap- 
"  ported  by  proof  of  actual  prior  receipt  and 
"enjoyment  of  the  rent   up  to  the  time  of 
"  the  suit  either  by  himself  or  by  the  person 
"through  whom  he  claims  his  right;"  that 
is,  1  think  that  the  right  set  up  should  be  a 
present  right,  and  not  a  right  placed  so  far 
back  in  its  exercise  as  is  the  period  oifour 
years  before  the  commencement  of  the  suit; 
and  indeed,  \i  four  years  be  taken,  I  do  not 
know  why  ten  years  should  not  be  taken,  and 
in  the  same  manner  a  more  distant  period ; 
and  if  we  were  to  allow  any  such  distant 
period,  we  should  be  clearly  taking  away  all 
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force  from  those  words  of  the  Section  which 
form  the  present  subject  of  our  consideration, 
p/i.,  "before  and  up  to  the  time  of  the 
commencement  of  the  suit." 

1  think,  therefore,  though  on  other 
grounds,  that  the  Lower  Appellate  Court 
«as  right  in  dismissing  the  intervenor's 
claim,  and  I  agree  in  dismissing  this  special 
appeal  with  cost^s. 


The  i7lh  June  1869, 

Present  : 
The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Execution — Jnrisdiction — Correcting:  a  decree — 

Limitation. 

Case  No   148  of  1869. 

MisctUaneous  Appeal  from  an  order  passed 
by  the  yudge  of  East  Burdivany  dated  the 
18th  Januarv  i^6g, 

Modhoo  Soodun  Ghose  and  others  (Decree- 
holders),  Appellants, 

versus 

Romanaih  Ghose  (Judgment-debtor), 
Respondent, 

Baboos  Poor  no  Chunder  Shame  and  Rash 
Beharee  Ghose  for  Appellants. 

No  one  for   Respondent. 

A  Jud^  lias  no  jurisdiction  to  entertain  a  petition 
from,  aod  order  the  release  of,  a  judgment-debtor  im- 
piisoDed  in  execution  of  a  decree,  while  the  execution- 
procndiogs are  before  the  Subordinate  Judge. 

WIkic  a  Judg^c  finds  that  a  decree  passed  by  his 
pKtkoessor  contains  soniething,or  bears  a  construction, 
evidest^y  not  content) plated  by  the  judgment  of  that 
J>ds^  he  is  quite  competent  to  alter  the  decree  so  as  to 
wrnp  it  into  conformity  with  the  judgment. 

Tm  limitation  prescribed  for  an  application  for  review 
<loe>  Dut  appiv  to  an  alteration  of  a  clerical  error  in  a 
Jecrte. 

Jaihon,  J. — The  appellants  before  us, 
Modhoo  Soodun  Ghose  and  others,  were 
defendants  in  a  suit  brought  by  Ram  Chun- 
der Ghose  and  another,  in  the  Court  of  the 
Principal  Sadder  Ameen  of  Burdwan.  The 
phialiffs  made  one  Romanath  Ghose  and 
other  persons  defendants,  as  well  as  the 
appellants  before  us,  and  the  Principal  Sud- 
der  Ameen  gave  judgment  for  the  plaintiffs. 
Agaiust  this  decision,  an  appeal  was  pre- 
fcncd  to  the  Zillah  Judge  by  IModhoo 
Soodun  Ghose  and  others,  who  are  the 
»ppcllants  before  us,  and  they  made  both 
tbc  original  plaintiffs  and  also  Romanath 
Ghose,  respondents,  and  they  appear  to 
we  made  this  case,  that  Romanath,  whose 
^ticn  statement  went  to  support  the  plaini- 
uTs  caae,  was  really  the  prime  mover  in  the 
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matter,  and  they  appear  to  have  sought  to 
make  Romanath  liable,  accordingly,  for  their 
costs.  The  Zillah  Judge,  on  hearing  the 
appeal,  reversed  the  decision  of  the  Cotirt 
below,  and  ordered  that  the  respondents 
should  pay  the  costs  of  the  appellant. 

The  Judge  who  gave  this  decision  after- 
wards quitted  the  district,  and  Modhoo 
Soodun  Ghose  and  others,  who  had  suc- 
ceeded on  that  appeal,  took  out  execution  for 
costs  against  Romanath,  and  obtained  an 
order  for  his  arrest  and  imprisonment.  Thig 
was  in  the  Court  of  the  Subordinate  Judge 
of  Burdwan.  Romanath,  on  being  imprison- 
ed, made  a  petition  to  the  present  Judge  of 
Burdwan,  representing  that  the  decree  on 
which  execution  had  been  taken  out  did  not 
make  him  liable  for  the  costs,  but  that  only 
the  plaintiffs  were  intended  to  pay  the  costs 
of  the  appellants.  On  receiving  the  peti- 
tion, the  Judge,  Mr.  Russell,  appears  to  have 
called  for  the  proceedings,  and  given  the 
following  judgment:  "This  case  has  been 
"  taken  up  to-day  in  the  presence  of  the  va^ 
"keels  on  the  part  of  the  prisoner,  peti- 
"tioner,  and  the  decree-holder,  Having 
"referred  to  the  English  judgment  of  the 
"Judge,  we  find  that  he  decided  the  case 
"as  between  the  decree-holder,  appellant, 
"and  Srceram  Ghose  and  another,  plaintiffs, 
"respondents.  Under  these  circumstances 
"the  decree  for  costs  against  the  petitioner 
"founded  on  that  order,  was  clearly  erro- 
"neous,  and  it  not  being  in  accordance  with 
"the  judgment  of  this  Court,  the  decree 
"  must  be  altered.  As  both  parties  are  in  at- 
"  tendance,  it  is  unnecessary  to  prolong  the 
"imprisonment  of  the  petitioner  by  issuing 
"notice  on  the  decree-holder.  The  execu* 
"tion  taken  out  against  him  cannot  hold 
"good,  and  the  entry  of  costs  against  his 
"  name  in  the  decree  must  be  expunged." 

Now,  it  does  not  appear  how  the  Judge 
had  got  before  him  the  proceedings  in  this 
execution-case,  which  could  only  be  proper- 
ly carried  on  in  the  Court  of  the  Subordi- 
nate. Judge,  nor,  consequently,  what  juris- 
diction the  Judge  would  have  to  receive 
the  petition  and  order  the  release  of  Roma- 
nath. 

The  parties  executing  their  decree  htve 
come  up  before  us  in  special  appeal,  and 
they  contend  that  the  Judge  had  no  juris- 
diction to  entertain  the  petition  while  the 
execution-proceedings  were  before  the 
Subordinate  Judge.  This  ground,  as  al- 
ready intimated,  I  consider  to  be  a  valid 
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one.  I  do  not  think  that  for  the  purpose  i  Markby,  J. — The  judgment  of  the  Jud^ 
of  making  any  order  in  the  execution-pro-  j  in  this  case  consists  of  two  distinct  parts, 
ceedings,  the  Judge  was  competent  to  enter-  '  By  one,  he  makes  an  alteration  in  ihc 
tain  that  petition.  He  ought  to  have  re-  j  decree  which  was  made  by  his  predeces- 
fcrred  it  to  the  Subordinate  Judge  in  whose  ,  sor.  He  considered  that  the  decree  had  b*' 
Court  the  proceedings  were.  inadvertence  been  drawn  up  not  in  accord- 

Secondly,  it  is  urged,  that  the  Judge  was  |  ance  with  the  judgment,  and  he  altered    it 
not  competent  to  aher   the   decree  in  the  \  accordingly.     I  think  it  is  quite  clear   that 
execution-department.     I  do  not  know  what  I  the  Judge  who  succeeded  to  the  office  of  the 
the  execution  department  is;  but  I  think  it  |  Judge  who  made  the  decree,  was  the  onlj 
very  clear,  that  if  on  referring  to  a  decree  i  person  who  could   do  that ;  and,  though   1  * 
passed   by  the   predecessor  of  the   present  I  must  say,  a  Judge  ought  to  be  exceed ing-Jj 
Judge,  and  comparing  it  with  the  judgment  j  wary  and  exceedingly  careful  in  making-  any 
of   that  Judge,  it   was  found  that  the  two  \  material  alteration  in  a  decree  of  his  prede- 
were  not  in  conformity  with  each  other,  but  \  cessor,  1  cannot  say  that  he  had  no  junsdic- 
that  the  decree  contained  something,  or  bore  i  tion  to  do  so,  if  he  was  satisfied  that  the 
a  consWuction   evidently   not   contemplated  |  decree  was  drawn  up  wrongly,  and  upon  that 
by  the  judgment,  1  think  the  present  Judge  i  part  of  his  judgment  there  can  be  no  appeal 
was  quite  competent,  on  the  matter  being  '  to  this  Court. 

brought  to  his  notice,  to  alter  the  decree  so  '  jhen  the  other  part  of  the  judgment  was, 
as  to  bnng  it  into  conformity  with  the  ,  th^t  the  person  who  had  been  arrested  and 
judgment.  imprisoned  as  the  record  originally  stood. 

The  third  contention  is  that  as  Roma-  should  be  liberated.  It  appears  to  me  that 
nath  had  been  made  a  respondent  and  was  I  he  had  no  jurisdiction  to  make  that  order. 
alleged  to  be  in  collusion  wiih  the  plaintiffs,  The  execution-proceedings  were  not  in  his 
the  decree  of  the  former  Judge  was  quite  I  Court,  but  in  the  Court  of  the  Subordinate 


correct,  and  ought  not  to  have  been  sum 
mariiy  altered  by  his  successor.      1  do  not 


udge.     I   apprehend   that  the  Subordinate 
udge  was  the  only  person  who  could  make 


understand  the  appellant  in  this  part  of  his  |  any  order  with  reference  to  the  execution 
argument  to  contend  that  the  Judge  was  not  ,  while  the  proceedings  remained  in  his  Court. 
competent  to  make  the  alteration,  but  that  Therefore,  that  part  of  his  judgment  which 
t4ie  circumstaiices  of  the  case  showed  the  ,  was  clearly  without  jurisdiction  must  be  set 
particular  alteration  to  be  improper.     I  think    aside. 

the  Judge  had  to  consider  whether  the  decree  '  

was  in  accordance  with  the  judgment,  and 

on  this  point  1  do  not  consider  his  judgment  ^'he  17th  June  !869. 

to  be  open  to  appeal.  Present : 

It  is  then  urged  that  more  than  90  days    The  Hon'ble  L.  S.  Jackson  and  VV.  Markhy, 
have  expired  from  the  dale  of  the  decree,  Judges. 

and  as  no  satisfactory  reason  had  been  shown  Attachment-Section  243,  Act  VIH.  of  1859. 

for  the  judgment-debtor  s  delay,  the  Judge 

was  not  competent  to  alter  the  decree.     This  Case  No.  168  of  1869. 

is  not  a  matter  of  the  nature  of  an  applica-  «^.     ,,             ^.       ,v- 

tion  for  review,  but  merely  an  alteration  of  \  ^^fellaneous  Appeal  from  an  order  passed 

a  clerical  error  in  the  decree  to  which  the  >  %  \  >^^^  ^/  ^<^ogh1y,  dated  the  31  si 

90  days'  rule  does  not  apply,  and  therefore  ^^^^'^'^  ^^^9- 

this  objection  has  no  force.     The  result,  I  Deb  Koomaree  (Judgment-debtor), 

think,   is  that   we   must  declare  the  Judge  Appellant, 

to  have  acted  without  jurisdiction  in  order-  [ 

ing  the  release  pf  Romanath,  but  that  we  ' 

cannot  say  that  the  Judge  acted  either  irre-  ;  Ram  Lall  Mookerjee  (Decree-holder). 

gularly  or  improperly  in  altering  the  decree  Respondent, 

when  the  discrepancy  between   it   and   the  i  t>  ,       a  i     ,    1,  ni,      c      \       n     . 

judgment  was  brought  to  his  notice.     We  j  ^^''^''  Ashoofosh  Dhur  for  Appellant. 

make  no  order  as  to  costs  nor  as  to  the  re-  ;    Bahoo  Gopal  Lall  Mitter  for  Respondent, 
arrest  of  Romanath  against  whom,  indeed,  ' 

we  understand,  there  is  no  decree  now  capable  1      A  "^okurrurcedar  having  failed  to  make  due  paym^.m 
"  7  *  I  of  her  rent  to   the    zemindar,    the  dur-mokurrurecclar 

01  execution.  1  paid  the  rent,  and  obtained  a  decree  again2>t  her  for  the 
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isBOunt.  In  satUfartion  he  attached  the  very  property 
which  be  was  her  lessee:.  Upon  this,  the  mokurnirec- 
ir  petitioned  the  Judge,  under  Section  243,  Act  VIII. 
1859K  offerinjf  to  place  this  and  other  property  under 
t  management  of  the  Court,  so  that  after  tne  payment 
a  small  yearly  sum  for  her  maintenance  the  profits 
cold  be  carried  to  account  in  payment  of  the  sum  due. 

The  f ud^  refused  to  make  such  an  order. 

Hrld  that  the  circumstance  of  her  having*  other 
property  of  inferior  value  such  as  could  be  more  con- 
vmi«ntly  dealt  with  for  the  purpose  of  savine*  the  pro- 
perty under  attachment,  was  a  ground,  not  for  reject- 
ing', but  for  complying^  with  the  judgment-debtor's 
petition. 

yackson,  J. — ^This  is  an  appeal  against  an 
order  made  by  the  Zillah  Judge  refusing  to 
make  an  order  at  the  instance  of  a  juds^ment- 
debtor  under  Section  243,  Act  VI II.  of 
1S59.  It  appears  that  the  respondent,  Ram 
Lall  Mookerjee,  holds  a  dur-niokurruree 
tenure  of  an  estate  held  in  mokurruree  by 
Ihc  judgment. debtor,  Deb  Koomaree.  Deb 
Koomaree  having  failed  to  make  due  pay- 
ment of  her  rent  to  the  zemindar,  Ram  Lall 
in  order  to  protect  his  own  sub-lennre,  paid 
the  rent,  and  subsequently  sued  her  and  ob- 
tained a  decree  against  her  for  the  amount. 
In  satisfaction  of  that  decree,  he  had  attached 
the  very  properly  of  which  she  holds  the 
mokumiree,  and  of  which  he  is  her  lessee. 

Upon  this.  Deb  Koomaree  petitioned  the 
Judge,  setting  forth  that  she  had  this  and 
other  property  which  had  been  granted  to 
her  for  her  maintenance,  and  proposing  to 
place  this  and  the  other  estates  in  question 
under  the  management  of  the  Court,  so  that, 
after  the  payment  of  a  small  yearly  sum  for 
her  maintenance,  the  profit  should  be  carried 
10  account  towards  the  payment  of  the  sum 
due  under  the  decree,  and  thus  in  the  course 
of  a  few  years  the  whole  amount  could  be 
satisfied. 

The  Judge  has  refused  to  make  such  an 
order,  apparently  upon  two  grounds.  The 
firti  of  those  grounds  is  that  the  judgment- 
debtor,  be  says,  has  other  property,  that  is, 
other  property  than  the  property  under 
aiiichment  ;  and,  secondlyy  he  says  that,  as 
the  profits  of  the  mehal  in  question  are  only 
650  rupees  annually,  if  the  prayer  of  the 
judgment-debtor  were  acceded  to,  the  decree- 
holder  would  be  kept  out  of  his  just  dues 
for  a  long  period,  and  would  have  to  run 
the  risk  of  bad  collections  and  similar  losses 
in  the  profits. 

Now,  it  seems  to  me  that  the  circum- 
stauce  of  the  judgment-debtor  being  pos- 
sessed of  other  property,  instead  of  being  a 
ground  for  refusing  this  prayer,  ought  rather 
to  have  been  a  ground  for  complying  with 


it,  because,  if  those  were  properties  of  in- 
ferior value  and  such  as  would  be  more  con- 
veniently dealt  with  for  the  purpose  of  saving 
this  one,  then  that  would  be  a  good  reason 
for  staying  the  sale  and  making  such  use 
of  those  other  properties.  The  particular 
property  under  attachment  is,  I  presume, 
the  most  valuable  that  this  lady  possesses. 
The  Judge's  observation  that  the  decree- 
holder  would  have  to  run  the  risk  of  bad 
collections,  and  the  like,  suggest  to  my  mind 
that  he  has  forgotten  what  the  real  relative 
position  of  the  parties  is.  The  risk  of  bad 
collections  is  one  which  the  decree-holder 
has  already  taken  upon  himself,  because  he, 
and  not  the  judgment-debtor,  is  the  party 
who  is  to  collect  the  rents,  and  she  has  only 
to  receive  from  him  a  fixed  reserved  rental 
every  year.  It  seems  under  these  circum* 
stances  that  an  arrangement  by  which  the 
decree-holder,  instead  of  paying  his  lessor, 
should  pay  himself  annually,  either  after  re- 
serving, or  without  reserving  a  sufficient  sum 
for  her  maintenance,  is  one  of  obvious  coni> 
venience. 

An  appeal  against  an  order  made  under 
this  Section  is  one  which  the  Appellate 
Court  must  always  have  great  difficulty  in 
dealing  with;  I  felt  that  opinion  so  strongly 
that  I  felt  compelled  to  dissent  from  the 
opinion  of  the  Full  Bench,  in  which  it  was 
held  that  such  an  appeal  would  lie.  This 
case  is  to  be  found  in  10  Weekly  Reporter, 
p.  5,  Full  Bench  Rulings.  From  the  circum- 
stances of  this  particular  case,  the  difficulty 
is  not  so  great  as  it  often  would  be.  But 
even  here,  I  feel  that  it  would  be  quite  im- 
possible for  us  to  make  any  specific  order, 
and  under  these  circumstances  I  think  all 
that  we  can  do  is  to  set  aside  the  order  of 
the  Judge  positively  refusing  to  make  an 
order  under  Section  243,  and  to  remit  the 
case  to  him  with  instructions  that  the  sale 
be  stayed  for  two  months,  in  order  to  enable 
the  judgment-debtor  to  make  a  fresh  applica- 
tion to  him  for  an  order  under  Section  243. 
It  would  be  for  her  to  show  what  the  value 
and  condition  of  the  other  property  in  her 
possession  may  be,  and  for  the  Judge  to 
consider  by  what  means  or  by  what  arrange- 
ment such  a  disposal  of  different  portions  of 
her  property  can  be  made,  as,  if  possible,  to 
avoid  the  sale  of  the  property  now  under 
attachment.  There  are  circumstances  in 
the  case  which  make  it  specially  desirable 
that  some  such  arrangement  should  be 
come  to.  We  cannot  shut  our  eyes  to  the 
fact  that  the  decree-holder  holds  a  tenure 
subordinate  to  that  of  his  judgment-debtor. 
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and  that  he  may  not  improbably  desire  to 
get  her  out  of  the  way  with  a  view  of  course 
to  get  her  tenure  into  his  own  hands.  At 
any  rate,  I  think  it  necessary  that  the 
Judge  should  have  an  opportunity  of  re- 
considering this  matter,  and  making  such 
order  as  the  justice  of  the  case  may  re- 
quire. 

Markby,  J, — I  certainly  must  agree  that 
it  is  not  easy  for  us  to  deal  with  appeals 
from  orders  passed  under  Section  243.  It 
is  very  difficult,  it  seems  to  me,  for  this 
Court  to  ascertain  what  the  relative  situation 
of  the  parties  is.  Under  the  circumstances 
of  this  case,  I  think  the  order  propgsed  by 
Mr.  Justice  Jackson  is  the  right  one,  name- 
ly, that  •the  case  should  be  sent  back  in 
order  that  a  fresh  application  should  be  made, 
and  that  in  the  meantime  the  sale  should 
be  stayed. 


The  2ist  June  1869. 

Present : 

The  Hon'ble  (1.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Jurisdiction— Distraint— Section  143,  ActX., 

1859. 

Case  No.  2623  of  1868  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24- Pergunnahs,  dated 
the  i^th  August  j868,  affirming  a  deci- 
sion of  the  Deputy  Collector  of  that 
District t  dated  the  joth  April  1868, 

Radha  Mohun   Lushkur  and   another  (two 
of  the  Defendants),  Appellants, 

versus 

Judoonath  Doss  (Plaintiff),  Respondent. 

Bahoos  Bungshee  Dhur  Sein  and   Bhuggo- 
butty  Churn  Ghose  for  Appellants.  * 


Baboos     Chunder    Madhub      Ghose,    Kalee  I 
Mohun  Doss,  and  Romesh  Chunder  Mit-  \ 

ter  for  Respondent. 

I 

Section  143,  Act  X.  of  iSsp,  contemplates  the  case  \ 
not  only  of  a  person  who  professes  to  f<»Ilow  its  provi-  ■ 
sions,  though  he  has  no  power  to  distrain,  but  also  of  a  I 
person  who  distrains  under  color  of  the  Act,  but  not 
according  to  its  provisions. 

Loch,  y.— We   think  that   the   objection 
taken  in  this  appeal  is  of  no  real  force.    The  1 
claim  was  to  recover  the  value  of  crops  which  ' 


Under  this  view  of  the  case,  we  dismiss 
this  appeal  with  costs. 


had  been  distrained  under  color  of  Act  X.  of 
1859,  and  carried  away  by  the  defendant. 

The  first  Court  gave  a  decree  for  the 
plaintiff,  and  that  order  has  been  confirmed 
by  the  Lower  Appellate  Court.  Before  the 
Lower  Appellate  Court,  the  special  appel- 
lant, defendant  in  this  case,  did  not  appeal  | 
on  the  facts,  but  on  two  grounds,  viz.^  that  ' 
the  Revenue  Court  had  not  jurisdiction  in 
this  case,  and  on  the  point  of  costs. 

The  Lower  Appellate  Court  held   that  as 
the  question  of  jurisdiction  had  been    raised 
at  so  late  a  stage  of  the  proceedings,  it  could 
not  be  enquired  into.     We  think  the  Judg^e 
was   wrong   in   refusing   to  dispose    of    the 
question.     A  special  appeal  has  been   pre- 
ferred  against    his   judgment,   and    though 
we  think  that  the  Judge  should  have    dis- 
posed of  the  question,  ahhough  advanced  at 
so  late  a  stage  of  the  proceeding,  we  think 
the  objection    has    not    in   itself   any    real 
weight.     The  case  is  one  which  must  come 
either  under   Section    142   or  Section   143, 
Act  X.  of  1859.     Section   142  contemplates 
the  case  of  persons  having  authority  to  dis- 
train, but  who  distrain  otherwise   than    ac- 
cording to  the  provisions  of  the  Act.     Sec- 
tion 143  contemplates  the  case  of   persons 
not  empowered  to  distrain  but  who,  under 
color  of  the  Act,  do  distrain. 

It  has  been  urged  before  us  that  Section 
143  contemplates  the  cases  of  tho«:e  who, 
though  they  have  not  power  to  distrain,  do 
so  and  proceed  under  the  provisions  of  the 
Act,  but  does  not  embrace  a  case  such  as 
this,  where  persons  not  empowered  to  distrain 
do  so  under  color  of  the  Act,  but  do  no( 
follow  the  provisions  of  the  Act,  /'.  e ,  where 
persons  professing  to  distrain  forcibly  carry 
off  the  crops  to  which  they  have  no  right. 

We  think  that  is  a  wrong  view  of  the 
cases  contemplated  under  Section  143.  It 
appears  to  us  that  that  Section  not  only  con- 
templates the  case  of  a  person  who  profess- 
es to  follow  the  provisions  of  the  law, 
though  he  has  no  power  to  distrain,  but  also 
compiises  the  case  of  a  person  who,  under 
color  of  the  Act,  does  distrain,  but  does  not 
do  so  according  to  the  provisions  of  the 
Act.  Such  persons  are  considered  by  the 
Section  as  trespassers,  and  are  liable  to  the 
penalty  of  trespass  m  addition  to  damages 
which  may  be  awarded  against  them  by  the 
Revenue  Court. 
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The  2ist  June  1869. 
Present : 


The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Incooststent  grounds— Objections— ^y^itten 
grnnmds  of  appeal — Grounds  of  plaint. 

Case  No.  3296  of  1868. 

Spedal  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of 
Hooghlv,  dated  the  jrst  August  1S6S, 
afirming  a  decision  of  the  Sudder 
Ameen  of  that  District,  dated  the  jist 
December  i86j, 

Nobin  Chunder  Milter  (one  of  the  Defend- 
ants), Appellant^ 

versus 

Mohesh  Chunder  Milter  (Plaintiff) and  others 
(Defendants),  Respondents. 

Baboo  Kishen  Succa  MooJierjee  for 
Appellant. 

Baboo  Umhika  Churn  Banerjeciox 
Resnondenis. 

la  a  suit  for  the  removal  of  a  building-  erected  by 
ifefeadaot  upon  a  piece  of  {ground  which  was  alle^^ed  to 
Mofijr  to  i^laiotifF  exclusively,  the  land  was  found  to  be 
awamoR  property,  and  the  lx)wer  Appellate  Court  de- 
creed the  Slit  on  the  g^round  that  the  building  had  been 
erected  without  the  consent  of  defendant's  co-sharers. 

Held  that,  on  failure  of  plaintiff's  allegation,  his 
■■t  should  not  have  been  decreed  on  a  ground  quite 
■KMastent  with  the  case  he  made. 

Tlw  objection  to  the  Lower  Court's  decisions  in  the 
a«e,  being  held  to  be  fair  and  reasonable,  was  allowed  at 
tb  hearing,  though  not  taken  in  the  written  grounds 
fl' appeal. 

H£LO  that  plaintiff  v/as  not  entitled  to  an  inquiry  as 
tovhether  the  building  interfered  with  the  joint  en- 
joyment of  the  premises  by  the  members  of  the  fami- 
ly, as  ao  allegation  of  the  sort  had  been  made  in  the 
pbiat. 

Jackson,  J, — 1  think  the  decision  of  the 
Lover  Appellate  Couit  in  ihis  case  must  be 
w  aside.  The  plaintiff  in  this  case,  who 
was  a  defendant  in  another  suit  out  of 
which  ibe  two  last  special  appeals  heard 
to-day  arose,  sued  the  brother  of  ihe  plaint- 
^  iff  in  that  oiher  suit,  alleging  that  he,  the 
defendant,  had  erecied  a  chaila  upon  a 
piece  of  ground  to  which  the  plaintiff  was 
separately  entitled ;  and  he  prayed  that  this 
chaik  mic;ht  be  pulled  down  by  order  of 
the  Court. 

The  Sudder  Ameen  found  ihe  plaintiff's 
allegation  to  be  true,  and  ordered  the  demo- 
lition of  the  chatla. 


On  appeal,  the  Second  Subordinate  Judge 
found  that  ihe  land  did  not  belong  to  the 
plaintiff,  and,  nevertheless,  holding  that  the 
defendant  was  not  at  liberty  to  erect  any 
building  upon  the  land  which  was  common 
properly,  without  the  consent  of  his  co-shar- 
ers, he  confirmed  the  order  of  the  Court 
below. 

It  is  contended  in  special  appeal  on  the 
part  of  the  defendant  that  the  plaintiff  was 
not  entiiled  lo  a  judgment  of  the  Court  upon 
a  ground  which  was  quite  inconsiste.nt  with 
the  case  he  made. 

I  think  this  was  so.  The  plaintiff  alleg- 
ed the  defendant  to  have  done  him  wrong 
by  creeling  this  chaila  upon  grouBKi  which 
belonged  to  plaintiff  exclusively.  On 
failure  of  that  allegation,  his  suit  ought 
to  have  been  dismissed.  And  it  appears  to 
me  that,  even  if  his  allegation  had  been  that 
the  defendant  had  erected  the  chaila  upon 
common  land,  without  the  express  permis- 
sion of  hini,  the  plaintiff,  he  would  not 
have  been  entitled  to  the  decree  be  sought 
for. 

The  respondent  has  argued  that  this  was 
not  a  ground  taken  in  the  written  grounds 
of  appeal.  We  thought,  however,  that  it 
was  a  fair  and  reasonable  ground  to  take; 
and  if  the  fact  of  its  not  being  contained 
in  the  petition  of  appeal  had  been  brought 
to  our  notice,  we  certainly  should  have 
allowed  it  to  be  taken.  I  think  this 
objection,  therefore,  has  no  weight  what- 
ever. 

We  are  also  asked  to  remand  the  case 
in  order  that  it  may  be  tried  whether  the 
chaila  of  which  the  plaintiff  complains 
interferes  with  the  joint  enjoyment  of  the 
premises  by  the  members  of  the  family. 
No  allegation  of  this  sort  was  made  in  the 
plaint,  and  I  do  not  consider  that  the 
plaintiff  is  entitled  to  any  enquiry  of  the 
sort,  even  if  the  result  of  such  enquiry 
could  entitle  the  plaintiff  to  a  decree. 

I  think,  therefore,  that  the  appeal  must 
be  allowed,  and  the  judgment  reversed 
with  costs. 

Markby,  J. — 1  am  of  the  same  opinion. 
Even  if  the  allegation  had  been  made  in 
the  plaint  that  the  act  complained  of  was 
an  injury  to  the  common  enjoymeirt  of  the 
property,  slill  I  have  some  doubt  whether 
we  could  have  remanded  the  case  for  an 
enquiry  on  that  point,  because  I  have  diffi- 
culty in  seeing  how  far,  and  under  what 
circumstances,  if  it  all,  a  Court  can,  at  the 
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instance  of  one  member  of  the  family,  in- 
terfere in  the  mode  of  dealing  wiih  the 
family-property  by  one  of  the  members  of 
undivided  familv.  But  it  is  unnecessary  to 
express  any  final  opinion  upon  that  point, 
because,  the  allegation  not  being  contain- 
ed in  the  plaint,  there  could  be  no  enquiry 
upon  it. 


The  22nd  June  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

.  Misceltaneous  appeal— Splitting^  of  causes— 
Misjoinder — Jurisdiction — Costs. 

Case  No.  98  of  1 869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Gya^  dated  the  8th  De- 
cember 1868,  affirming  an  order  of  the 
Subordinate  Judge  of  that  District y  dated 
the  1 6th  September  186'/. 

Kossella  Koer  and  another  (PlaintifiFs), 

Appellants, 

versus 

Beharee  Patuck  and  others  (Defendants), 

Respondents. 

Mr,  R.  E.  Twidale  for  Appellants. 

Mr.   C.  Gregory  and  Moonshee  Mahomed 
Yusuff  for  Respondents. 

An  appeal  from  an  order  rejecting^  a  plaint  for  mis- 
joinder is  a  miscellaneous  appeal,  and  if  it  i«;  rejected, 
an  appeal  from  the  order  or  rejection  is  also  of  the 
nature  of  a  miscellaneous  appeal. 

The  provision  of  Section  9,  Code  of  Civil  Proce- 
dure, under  which  a  Court  has  power  to  order  separate 
trials  of  different  causes  of  action  if  they  cannot  be  con- 
veniently tried  together,  applies  only  to  causes  of  action 
mentioned  in  Section  8,  /.  /*.,  by  and  against  the  same 
parties. 

Where  a  plaint  had  been  rejected  as  havinjjbeen  filed 
against  several  persons  who  had  different  defences,  it  was 
held  to  be  within  the  discretion  of  the  Judg'e,  in  appeal, 
to  dismiss  the  suit  and  saddle  the  plaintiff  with  the  costs 
of  all  the  defendants,  notwithstanding  that  all  the  latter, 
except  one  set,  admitted  the  claim,  and  retired  from  the 
contest. 

Glovery  J. — The  plaintiff  in  this  case 
sued  as  the  heir  of  one  Hunsraj,  and  the 
suit  was  against  various  sets  of  defendants 
for  recovery  of  possession  of  certain  differ- 
ent villages  and  certain  different  houses,  and 
for  confirmation  of  possession  in  certain 
Other    villages    and    certain    other    houses. 


Both  the  Lower  Courts  found  that  the  plaint- 
iff's claim  was  bad  for  misjoinder,  and 
rejected  it.  The  pleader  for  the  special 
respondents  in  this  case  has  taken  a  preli- 
minary objection  to  the  hearing  of  ibis  ap- 
peal on  two  grounds :  first j  that  the  Judge 
had  no  jurisdiction  to  entertain  the  case 
as  a  miscellaneous  appeal ;  and,  second,  that 
no  miscellaneous  appeal  lies  to  this  Court. 

Neither  of  these  objections  appears  to  us « 
tenable.  Whether  the  Judge  ought  to  have 
heard  the  case  as  a  miscellaneous  or  as  a 
regular  appeal  involved  merely  a  question 
of  stamp-duty,  which  had  nothing  to  do  with 
the  Judge's  power  to  hear  the  case;  and 
with  reference  to  this  question,  as  no  objec- 
tion was  taken  on  the  point  when  the  case 
came  before  the  Judge  on  appeal,  it  cannot 
be  entertained  now. 

With  regard  to  the  second  objection,  that 
the  appeal  to  this  Court  should  be  on  the 
full  stamp  for  special  appeals,  the  pleader 
for  the  respondent  has  not  been  able  10 
show  us  any  authority  for  his  contention. 
Moreover,  as  the  decision  of  the  first  Court 
amounted  only  to  a  rejection  of  the  plaint, 
the  appeal  to  the  Judge  was  properly  a 
miscellaneous  appeal,  and  therefore,  it  ap- 
pears to  us,  the  appeal,  to  this  Court  was  of 
the  nature  of  a  miscellaneous  appeal  also. 
This  objection  is  therefore  overruled. 

The  appellant  objects  to  the  Judge's  order 
on  two  grounds :  first,  becau.se  when  the 
case  was  tried  by  him  on  appeal,  all  the 
defendants,  with  the  exception  of  one  set 
only,  more  or  less  admitted  the  plaintiff's 
claim,  and  retired  from  the  contest,  and 
therefore  he  contends  that  the  Judge  should 
have  removed  the  names  of  all  these  de- 
fendants from  the  record,  and  have  retained 
only  the  names  of  the  one  set  of  defendants 
who  still  held  out  against  the  plaintiff's  claim, 
and  that  the  suit  thus  eliminated,  being  no 
longer  liable  to  the  objection  of  misjoinder, 
should  have  been  sent  back  to  the  Court  of 
first  instance  for  trial  on  the  merits.  We 
do  not  find  that  the  Judge  was  requested  10 
take  this  course,  nor  do  we  see  that  the 
Judge's  not  adi)pling  it  forms  any  error  in 
law  of  whicli  ue  can  lake  cognizance  in 
special  appeal.  We  have  been  referred  to 
Section  9  of  the  Code  of  Civil  Procedure, 
where  it  is  laid  down  that  a  Court  has  the 
power  to  order  separate  trials  of  different 
causes  of  action  joined  in  one  suit,  when  the 
Court  shall  be  of  opinion  that  they  cannot 
be  conveniently  tried  together ;  but  this  only 
applies  to  causes  of  action  mentioned  in  Sec- 
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tion  S,  ihat  is  to  say,  causes  of  action  by  !      Baboo  Nil  Madhuh  Sein  for  Respondent. 

and  against  the  same  parties.      In    this   case  ^  decree-holder,  after  taking  out  execution,  accepted 

liie  defendants    were    all    of    thera    different,  from   his  judgment-debtor    an    instalment-bond   cove- 

TK-n    \t    Kac    hp>f»n     <niM    that      cyranliniT   the  nanting  to  pay  a  fixed  sum  monthly  for  a  certain  period. 

Then  U  has  been  saia  tnat,  o/^"""b  ^^^  ^^^  providing  that,  if  within  that  period  five  consccu. 
Judges     authoniy,     he     did     not    exercise  a  |  ^j^^  instalments  remained  unpaid,  the  judgmentcredit- 

SOand  discretion  in  dismissing  the  oppeal,  and  or  should  have  power  to  call  for  payment  of  the  whole 

♦k^t   ik^r/^fn-A   Ki'ic  r1<»pi«inn  i<;  fin   illeo-al  one  amount  due  under  the  bond,  and  to  proceed  against  any 

hat,  the  efo.e,  his  decision  is  an  "»Joai  one  .^  .^  satisfaction. 

We  think  ihat  it  can  hardly  be  said  that  the  .    .   ,  j  w    ,   ^  i 

%^e  xnxuK  lUrtL  11  v.<iu  i  a       y  1.  ^,^,.    „    :,,         Held  that,  on  the  ]ud-ment-debtor\s  failure  to  pay 

Judge  exercised  an  improper  discretion  in  five  consecutive  instalments,  it  was  not  imperative  on 
this  matter.      The  plaintiff  rushed  inlO  Court     the  decree-holder  to  sell  him  up  at  once;  but  he  might, 

makilf-r  10  or  12  people  defendants  in  the  if  he  chose,  receive  payment  month  by  month;  and 
iimiwin^    iw  \ji    I*    j/wv/i    V.  non-payment  of  instalments    was    a  constantly 

sail,  and  he  cannol,  now  that  accident  has  so     ^^^^rring    cause    of  action,    operative    within    a  limit 

far  favored    him    thai  a  certain    number   of  |  of  three  years. 

those  defendants  have  admitted  his  claim,  /^^  the  decree-holder's  application  for  execution  on 
ask  to  be  treated  with  special  indulgence,  the  bond  without  a  regular  suit  \vas  not  objected  to  in 
rTr      V.   L      u        .v.-  ,««*f^,.      °,  ;„.!.,     the  Courts  below,  but  assumed  by  judgment-debtor  as  a 

We  think  that  this   was   a   matter   entirely    ^^^^^^^  ^^_^^^^  ;^^  ^^^.^^^  ^^  ^^^^^,  ^^^  execution,  the 
irithin  the  province  of  the  Judge,  and  we  see  ;  ol)iection  was  not  allowed  in  special  appeal.  • 
DO  reason  to   believe  that,  in  exercising  the 


power  which  the  law  gives  him,  he  has  done 
sovitboiil  proper  discretion. 

The  other  objection  taken  is  that  the  ap- 
pellants ought  not  to  have  been  saddled  with 
the  costs  of  all  the  defendants  in  the  first 
Court.    This  also  was  a  matter  for  the  discrc- 


>bjection  was  not  allowed  in  special  appeal. 

Glover,  J. — The  appellant  in  this  case 
got  a  decree  against  one  Kalee  Sahoo  on  the 
31st  of  May  1859,  and  took  out  execution 
in  October  i860,  and  in  the  same  month 
came  to  an  arrangement  with  his  debtor  by 
which  a  kistbundee  was  executed  by  the 
latter.       This     kistbundee     covenanted     to 


lion  of  the  Courts  below,  and  it  appears  to  '^^^   decree- holder    11    rupees  monthly 

lis  that  that  discretion   was  properly   exer-    ^^^^^  ^^^.^  ^^68  to  Kartick  1277,  and  the 


dftd.  If  ihe  plaintiffs  chose  to  bring  into  ■  ^^  ^  provision  inserted  in  it  that,  if  at 
Court  different  parties  who  all  have  different  ^  ^^^^  ^j^j^i^  ^^^^  iod  g^g  consecu- 
defences,  and  if  the  result  was  the  rejection  ■  ^.^/^  monthly  kisls  remained  unpaid,  the 
oltheirclaim,  they  have  only  themselves  to  judcrment- creditor  should  have  the  power 
UuDk,  and  we  cannot   see   that   they   have    J^  ^°  „  ^^^  ^^^^^^  ^^  p^^  „p  j,,^  ^j,ole 

lOT  reason  to  claim  exemption  from  payment    ^^^^^  ^j^^  kistbundee,  and  to  proceed  against 


of  all  the  costs. 
The  appeal  is  dismissed  with  costs. 


The  22nd  June  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  V,  A.  Glover 

Judges, 

Instalment-bond — Limitation— Special 
appeal — Objection. 

Case  No.  70  of  1869. 


any  of  his  property  in  satisfaction  thereof. 

On  the  26th  of  March  1867,  the  decree- 
holder  petitioned  the  Court,  slating  that  of 
the  whole  sum  due  to  him  under  the  kist- 
bundee he  had  only  realized  55  rupees, 
and  that  he  now  prayed  to  take  out  execu- 
tion against  his  judgment-debtor  for  che 
balance  of  the  sum  due,  minus  a  sum  of  451 
rupees,  which  he  admillcd  to  be  barred  by 
limitation  as  representing  instalments  for  a 
period  anterior  to  three  years  before  the  in- 
stitution of  the  suit.     Both  the  Lower  Courts 


,   held  the  decree-holder  to  be  barred  by  li- 

MiKellaneous  Appeal  from  an  order  passed  ^  ^.^^^^.^^^  ^^^  j^^^^  g^,,^  that    the  condi- 

hr    the  Jud^e    of   Gja.    da/ed    the    20th    ,.^^^    ^^  ^^^    kisihundee'  not    havino-    been 
Srctmber    1868,     affirming   an    order   of 


ihe  Subordinate  Judge  of  that    District, 
dated  the  18th  July  i86y. 

Mossamot  Khedoo  and  others  (Decree-hold- 
ers), Appellants, 

versus 

Kalce  Sahoo  (Judgment-debtor), 
Respondent. 


lions  of  the  kistbundee  not  having  been 
complied  with,  ihe  arrangement  made  be- 
tween the  parlies  came  to  an  end ;  and  that 
the  decree  then  became  an  ordinary  uncondi- 
tional decree,  execution  of  which,  as  such, 
should  have  been  taken  out  wiihin  three 
years  from  the  date  of  the  last  proceeding 
for  its  enforcement,  that  is  to  say,  from  the 
date  of  realization  of  the  last  kist;  and  as 
that    had    admittedly    not    been    done,    the 


not    been    done, 
Missrs,  R,  E.  Twidale  and   C.  Gregory  for    Judge  held  the  decree-holder  to  be  barred 

Appellants.  '  .  by  limitation. 


7« 


Civil 


THE    WKKKLV    RRP0&T£R. 


Rulings, 


[Vol.  XIL 


We  do  nol  precisely  understand  how,  \i  the 
Judge  supposes  ihat  the  arrangement  made 
between  the  parlies  had  come  to  an  end,  and 
if  the  original  decree  became  the  only  instru- 
ment under  which  the  decree-holder  could 
proceed,  the  last  proceeding  could  date  from 
the  last  kist  paid,  as  that  kisl  was  not  paid 
under  the  original  decree,  but  under  ihe 
arrangement  entered  into  under  the  kist- 
bundee.  With  reference,  however,  to  his 
finding,  we  do  not  think  that  the  suit 
can  be  barred  by  limitation.  The  words 
of  the  kistbundee  are  not  imperative  but 
permissive ;  they  do  not  say  that,  supposing 
five  consecutive  instalments  not  to  be 
paid,  the  decree-holder  should  recover  his 
money  Uien  and  there  from  the  judgment- 
debtor  ;  it  does  not  say  that  he  is  restricted 
to  this  particular  remedy,  and  does  not  take 
away  from  him  the  right  of  receiving,  if  he 
chose  so  to  receive  it,  the  amount  of  his 
debt  month  by  month. 

It  appears  to  us  that,  under  the  terms 
of  this  kistbundee,  the  decree-holder  had 
a  perfect  right  lo  elect  which  of  the  two 
courses  he  should  pursue ;  that  he  might, 
if  he  had  chosen,  sold  up  his  judgment- 
debtor  at  once  or  have  kept  to  the  terms  of  the 
deed  and  received  payment  month  by  month ; 
and,  if  this  be  so,  it  is  clear  that  the  non- 
payment of  the  instalments  under  the  kist- 
bundee was  a  constantly  recurring  cause 
of  action  ;  that  every  month  the  decree- 
holder  would  have  a  fresh  claim  on  his  debt- 
or for  the  instalment  due,  and  that  he  can 
now  in  execution  recover  as  many  of  these 
instalments  as  come  within  the  period  of 
three  years  preceding  his  application.  The 
same  principle  is  laid  down  in  a  judgment  of 
this  Court,  in  Miscellaneous  Appeal  No.  248 
of  1865,  decided  on  the  20th  July,  Girdharee 
Singh  and  others,  appellants,  versus  Lalla 
Koonwar. 

It  is  contended  by  the  pleader  for  the  re- 
spondent that  the  Courts  below  had  no  juris- 
diction in  this  case,  and  that,  before  execution 
could  have  been  taken  out  upon  the  kistbun- 
dee, it  was  necessary  to  bring  a  suit  on  the 
kistbundee,  and  that,  without  such  a  suit,  the 
decree- holder  had  no  right  lo  recover.  We 
do  not  feel  inclined  to  allow  this  objection  to 
be  taken,  inasmuch  as  it  was  never  a  part  of 
the  judgment-debtor's  case  at  any  stage  of 
the  proceedings  in  either  of  the  Courts 
below.  On  the  contrary,  the  judgment- 
debtor's  case  there  was  that,  assuming  the 
kistbundee  to  be  a  proper  ground  on  which 
to    bring    an    application   for  e.xccution   of 


decree,    the    decree-holder's     remedy     wai 
barred,    he    not    having    brought   it    within 
proper  time;  and  we  are  the  less  inclined  to 
allow   this   objection    now,  inasmuch    as  all 
the  equities  in  the  case  are  in  fa\x>r  of  the 
decree-holder.     The  judgment-debtor  has  bad 
great   indulgence    shown   him.      Instead   dt 
having  his  properly  sold  up  at  once  in  satis- 
faction of  the  debt,   he   has  had    lime  and 
opportunities  given  him  for  paying  it  off,  and 
has,    moreover,    received  this   advantage   ia« 
consequence  of  the  neglect  of  the   decree- 
holder  in  bringing  his  suit  before,  of  being 
released    from    payment   of    a  sum    of    451 
rupees  which  he  was  clearly  bound  to  pay, 
but  which  he  cannot  now  be  made  to  pay 
under  the  Statute  of  Limitation. 

The  case  reported  in  Volume  7   of   the 
Weekly     Reporter,     page     21,     Hurronafh 
Roy  and  others  versus  Maheroollah  AfooHab, 
which  has  been   brought  to  our  notice  bv 
the  pleader  for  the  special  respondent,   ap- 
pears to  us  to  have  nothing  in  common  with     j 
this  suit.     In  that  case,  there  was  no  fresh 
agreement,  and  the  suit  was  on  the  original 
instalment-bond,     whilst   in    this    case    the 
kistbundee  was  a  fresh  arrangement  making 
fresh  terms,  and  creating  fresh  liabilities. 

We  think,  therefore,  that  the  decree  of 
the  Lower  Court  is  erroneous,  and  should 
be  reversed  with  costs,  and  that  the  decree- 
holder  should  be  allowed  to  take  out 
execution  in  the  usual  way. 


The  24th  June  1869. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Miller,  Judges. 

Proceeding's  without  jurisdictioa. 

Case  No.  3 171  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore^  dated  the 
2nd  September  1868^  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict ^  dated  20th  August  /86^, 

Onungo  Moonjuree  Dassia  and  others 
(Plaintiffs),  Appellants, 

versus 

Punchanun  Bose  and  another  (Defendants), 

Respondent^, 

Baboo  Hem  Chunder  Banerjet  for 
Appellants. 
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Buboes  Sreenaih  Doss  and  Romanaih  Bose 
for  Respondents. 

Wben,  00  a  rc-hearing,  a  Deputy  Collector  set  aside 
i&  former  judg^ment  as  passed  without  jurisdiction,  it 
VJS  held  that  his  proceediniers  under  that  judgment  were 
(I  tbemselves  lanll  and  void»  and  that  it  did  not  require 
aay  order  in  words  to  set  aside  the  sale  which  they 
tavolved. 

Loch^  J. — We  think  the  judgments  of 
the  Lower  Courts  are  wrong,  and  must  be 
set  aside.  Indeed,  the  pleader  for  the  re- 
spoodents  says  that  he  must  leave  the  judg- 
mems  of  the  Lower  Courts  to  take  care  of 
themselves,  and  he  has  admitted  that  he 
cannot  support  them. 

It  appears  that  the  suit  for  arrears  of  rent 
was  instituted  before  the  Deputy  Collector 
of  the  Sadder  Station  of  Jessore,  while  the 
property  in  question  is  situated  in  the  Nurrail 
Division.    The  Deputy   Collector  gave  an 
tX'Parie  decree  under  which  the  tenure  of 
the  plaintiff  was  sold  and  purchased  by  the 
defendant    The  plaintiff  applied  for  a  re- 
hearing, and  the   Deputy  Collector,  admit- 
ting that  he  had   acted  altogether  without 
intisdiction,  granted  the  review    and    sent 
the  case  to  the  Assistant  Collector  of  Nur- 
rail to  determine  whether  the  rent  claimed 
was  due  or  not.     The  Assistant  Collector 
gave  an  ex-parU  decree  to  the  then  plaintiff 
for  the  amount  of  rent  claimed,  which  was 
then  paid  up  by  the  plaintiff  in  this  case. 
The  defendant,   zemindar,  then  applied  to 
have  a  certificate  of  sale  of  the  tenure  pur- 
sued by  him  in  execution  of  his  first  de- 
cree given  to  him  ;  and  though  that  sale  had 
Ktaally  been  set  aside,  as  the  Deputy  Col- 
lector's proceedings   under  which   the  sale 
had  been  held   were  without    jurisdiction, 
ihe   Assistant  Collector  gave  a  certificate, 
hecause  the  sale  had  not  been  cancelled  in 
so  many  words;  and  under  that  certificate 
|he  defendant  took  possession  of  the  plaint- 
iff* tenure. 

The  present  suit  is  brought  to  recover 
possession.  Both  the  Lower  Courts  have 
^dd,  for  reasons  which  seem  to  us  altogether 
i  insufficient,  that  they  cannot  interfere  to  set 
•side  the  sale  and  give  possession  to  the 
^nt\ff,  as  no  order  cancelling  the  sale 
w»hecn  recorded  in  so  many  words. 

We  think  the  judgments  passed  by  the 
Lower  Coorts  are  altogether  wrong;  that, 
^  the  whole  ot  the  proceedings  of  the 
^Pttty  Collector  by  whose  order  the  pro- 
perty of  the  plaintiff  was  sold  were  wiih- 
^^  jarisdictioD,  they  were  of  themselves 
noil  and  void,  and  it  did  not  require  any 

Vol  XIL 


order  in  words  to  set  aside  the  sale,  as  the 
Deputy  Collector  had  admitted  the  case  to 
a  re-hearing,  and  set  aside  his  former  judg- 
ment as  passed  without  jurisdiction. 

We  see  no  difficulty  in  complying  with 
the  prayer  of  the  plaintiff  in  this  case. 
We,  therefore,  reverse  the  orders  of  the 
Courts  below,  and  decree  the  plaintiff's  suit 
with  costs  in  all  the  Courts. 

Mi//er,  J, — I  concur. 


The  24th  June  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Limitation — Decrees  of  the  late  Sadder  Court 

Case  No.  151  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghly,  dated  the  sjrd 
November  1868 ,  reversing  an  order  of  the 
Moonsiff  of  that  District,  dated  the  ^th 
September  1868. 

Thakoor  Doss  Gossain  (Judgment-debtor), 

Appellant, 

versus 

Kasheenaih  Mundul  and  others  (Decree-hold- 
ers), Respondents. 

Bahoos  Bama   Churn   Banerjee  and  Obhoy 
Churn  Bo.e  for  Appellant. 

Baboo  Prosunno  Coomar  Roy  for 
Respondents. 

The  ruling  in  8  Weekly  Reporter,  p.  470  (to  wit, 
that  a  decree  of  the  High  Court  falls  under  the  19th 
Section  of  Act  XIV.  of  1859,  and  is  subject  to  la  years' 
limitation),  will  not  apply  to  a  decree  of  the  late  Sn<)der 
Court,  which  was  not  a  Court  established  by  Royal 
Charter. 

Jackson,  J. — The  decision  of  the  Judge 
must  be  set  aside,  there  being  a  manifest 
error  on  his  part.  He  holds  the  execution 
to  have  been  barred  on  the  ground  that  the 
decree  sought  to  be  executed  was  a  decree 
of  the  High  Court  in  its  appellate  juris- 
diction passed  on  the  30th  of  No^mber 
1858.  It  is  manifest  that  this  was  a  de- 
cree, not  of  the  High  Court  in  its  appellate 
jurisdiction,  but  of  the  late  Sudder  Court, 
which  was  not  a  Court  established  by  Royal 
Charter,  and  to  which,  therefore,  the  rul- 
ing in  8  Weekly  Reporter,  page  470,  will  act 
apply. 
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This,  however,  does  not  dispose  of  the 
case,  because  there  were  applications  and 
proceedings  in  the  coarse  of  the  years  1861, 
1864,  and  1865,  on  which  the  decree-holder 
relies  as  being  sufficient  proceedings  to  keep 
his  decree  in  force.  The  case  must  go  back 
to  the  Lower  Appellate  Court  in  order  that 
it  may  consider  the  effect  of  those  proceed- 
ings, and  dispose  of  the  case  accordingly. 

Markby,  J, — I  am  of  the  same  opinion. 


The  24th  June  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 
^  Judges. 

High  Court's  powers  of  interference— Section 
15  of  24  and  25  Vic,  Cap.  X04. 

Case  No.  172  of  1869. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  East  Burdwan^  dated  the  $th 
February  i86g,  reversing  an  order  of  the 
Moonsiff  of  Mahomedpore,  dated  the  gth 
November  1868, 

Sreemutty  Dossee  (Judgment-debtor), 

Appellant, 

versus 

Sreenibash  Dey  (Decree-holder),  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Mohendro  Lall  Seal  for  Respondent. 

It  was  not  the  intention  of  Section  15  of  the  Hi^h 
t>urts  Act  to  confer  any  rights  upon  litigant  parties;  it: 
whole  object  being  to  give  the  High  Court  some  con- 


Courts  Act  to  confer  any  rights  upon  litigant  parties;  its 

give  the  High  C< 
trol  over  the  Courts  subject  to  its  appellate  jurisdic- 


tioa. 

Qtuere,^s  a  conflict  between  a  Judge's  order  and  a 
direction  of  law,  ground  for  the  High  Court  to  exercise 
its  powers  of  interference. 

Jackson,  J. — This  is  a  case  of  execution 
of  decree,  and  on  the  objection  taken  by  the 
respondent  it  is  admitted  that  the  special 
appeal  is  taken  away  by  Section  27,  Act 
XXIII.  of  186 1  ;  but  the  special  appellant's 
vakeel  in  the  same  breath  asks  us  to  deal 
with  the  case  under  the  extraordinary 
powers  which  the  Court  exercises  by  the 
15th  Clause  of  the  High  Courts  Act.  That 
is  a  power  which,  it  seems  to  me,  should  be 
exercised  with  extreme  caution,  and  also 
after  notice  to  the  parties  to  be  affected  by 
it.  I  do  not  think,  as  a  general  rule,  that 
the  practice  should  be  encouraged  for  spe- 
cial appellants,  when  they  fail  on  the  appeal, 
to  be  allowed  suddenly  to  turn  round,  and 
q>ply  to  the  Court  to  put  in  force  those 
extraordinary  powers  upon  grounds  espe- 
cially which  admit  of  discussion. 


In  the  case  before  us,  indeed,  if  we  look 
only  at  the  judgment  of  the  Moonsiff,  it 
does  appear  as  if  the  execution  had   become  | 
extinguished  by  reason  of  the  lapse  of  three 
years  between  the  passing  of  the  decree  and 
the   first  application  to   execute.     But    that 
state  of  facts,  so  far  from  being  assumed  or 
found  by  the  Judge,  is  not  even   advertcii 
to,  and  therefore  the  decision  of  the  Judge 
does  not  exhibit  any  express   conflict   be- 
tween his  order  and   the  direction  of    law: 
Even  if  it  did,  I  am  not  prepared  to  say  at 
once  that  such  a  conflict  would  be  a  g^round 
for  exercising  the    powers    of    interference 
on  this  occasion;  and,  moreover,   I  am  by 
no  means  satisfied  that  the  special  appellant 
is  in  the  position  of  a  party  on  whose  be* 
half  I  should  be  inclined  to  exercise  those 
powers. 

On  the  whole,  I  do  not  think  a  case  has 
been  made  out  for  our  interfering-  In  the 
unusual  way  proposed,  and  I  think  the 
special  appeal  must  be  dismissed  with  costs. 

Markby,  J, — I  am  of  the  same  opinion. 
I  think  it  should  be  borne  in  mind  that 
Section  15  of  the  Act  24  and  25  Vic.»  Cap. 
104,  at  any  rate  as  I  understand  it,  was 
not  intended  to  confer  any  fights  whatever 
upon  litigant  parties.  I  think  the  whole 
object  of  that  Section  was  to  give  to  this 
Court  some  control  over  the  Courts  subject 
to  its  appellate  jurisdiction.  It  is  true  that 
we  constantly  allow  parties  to  draw  our 
attention  to  cases  in  which  the  Lower  Courts 
have  exceeded  their  jurisdiction,  and,  accord- 
ing to  a  very  salutary  practice,  we  then 
cause  notice  to  be  given  to  the  other  side 
who  are  interested  in  having  the  jurisdic- 
tion exercised,  and  we  hear  an  argument 
upon  the  question ;  but  it  seems  to  me  that, 
when  we  are  acting  under  Section  15,  we 
are  controlled  in  no  way  by  the  rights  of 
the  parties.  We  act  entirely  and  absolutely 
on  our  own  discretion,  and  it  seems  to  me 
that  Section  was  never  intended  to  be  ap- 
plied to  cases  of  the  kind  now  before  us. 
I  can  fully  understand  its  being  applied  to 
such  a  case  as  that  reported  in  9  Weekly 
Reporter,  page  309,  where  the  Judge  had 
done  a  thing  which  a  Court  could  never 
under  any  circumstances  have  power  to  do, 
and  had  gone  against  every  principle  upon 
which  litigation  is  conducted.  I  do  not  think 
it  was  intended  to  be  applied  to  setting  aside 
the  decrees  of  inferior  Courts,  except  where 
a  Court  had  altogether  unmistakeably  and 
clearly  gone  beyond  the  exercise  of  the 
powers  conferred  upon  it. 
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The  24th  June  1869. 

Presenl : 

Hoo'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

-profits—Section  196,  Code  of  Civil  Pro- 
cedure. 

Case  No.  152  of  1868. 

JiiiM^ellaneous  Appeal  from  an  order  pass- 
ed hy  the  Judicial  Commissioner  of  Cho- 
ia  Nagpore^  dated  the  t^th  January 
iS68^  affirming  an  order  of  the  De- 
fufy  Commissioner  of  Hazareebagh,  dat- 
ed ikt  jolh  July  i86y, 

Dhnim  Narain  Singh  (Judgment-debtor), 

Appellant, 

versus 

Bandhoo  Ram  and  others  (Decree-holders), 

Respondents. 

Ba^ao  Roopnaih  Banerjee  for  Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondents. 

K  decree  for  possession  and  mesne-profits  must,  with 
icference  to  Section  196,  Civil  Procedure  Code,  be  held 
to  mean  mesne-profits  down  to  the  date  of  delivery 
of  possession. 

Where  tiie  amoont  of  mesne-profits  is  not  expressly 
admitted,  the  Court  is  bound  to  deal  with  it  as  if  disputed, 
aad  either  to  determine  the  amount  at  the  trial  or  to 
ftieiire  it  for  assessment  in  execution. 

Jtukson,  J. — Two  points  are   raised   in 
this  appeal.    The  decree  was  one  for  pos- 
session of  land  with  wassilat.     The  decree- 
holder   has    applied    for    execution    both 
as    to   possession  and  as  to  wassilat,   and 
zsktd  for  such  wassilat  from  the  period  of 
dUspofisession  down  to  the  time  of  delivery 
of  possession,  and  at  the  rate  specified  in 
the  plaint.    This  prayer  has  been  complied 
with,    and  the  judgment-debtor  complains 
tnat,  in  the  first  instance,  the  plaintiff  was 
not  entitled   under  the  decree  to  anything 
more  than  wassilat  down  to  the  date  of  the 
institution  of  suit  as  stated  in  the  plaint; 
and,  secondly,  wassilat  could  not  be  levied 
without  6eing  first  ascertained. 


On  the  first  point,  I  think  the  appellant 
must  fail.  Section  196  of  the  Code  of  Civil 
Procedure  distinctly  enables  the  Court  when 
the  suit  is  for  land  or  other  property  paying 
rent,  "  to  provide  in  the  decree  for  the  pay- 
*'  ment  of  mesne-profits  or  rent  on  such  land 
''  or  other  property  from  the  date  of  the  suit 
"  until  the  date  of  delivery  of  possession ;" 
and  when  the  Court  in  its  decree  ordered  that 
the  plaintiff  should  receive  mesne-profits,  I 
think  it  must  be  held  to  have  meant  that 
he  should  receive  such  mesne-profits  down 
to  the  date  of  the  delivery  of  possession. 

On  the  other  point,  I  think  the  Courts 
below  are  in  error.  By  Section  197,  "  When 
''  the  suit  is  for  land  and  for  mesn^-profits 
''  which  have  accrued  thereon  during  a 
'*  period  prior  to  the  date  of  suit,  and  the 
''  amount  of  s\ich  profits  is  disputed,  the 
"  Court  may  either  determine  the  amount 
''  prior  to  passing  a  decree  for  the  land,  or 
''  may  pass  a  decree  for  the  land  and  reserve 
"  the  enquiry  into  the  amount  of  mesne-pro- 
"  fits  for  the  execution  of  the  decree."  It 
does  not,  indeed,  appear  that  the  defendant 
in  express  terms  disputed  the  amount  of 
mesne-profits  as  stated  in  the  decree,  but  he 
certainly  did  not  admit  it.  We  are  told 
that  it  was  impossible  for  him  to  deny  or 
question  that  amount,  because  the  mesne- 
profits,  under  the  name  of  usufruct,  had 
been  already  defined  in  the  deed  between  the 
parties  under  which  the  defendant  was  mort- 
gagor, and  the  plaintiff  was  mortgagee,  of 
the  land.  This  may  be  true,  but  still  I 
think  that,  if  not  expressly  admitted,  the 
Court  was  bound  to  deal  with  the  amount 
as  if  it  were  disputed.  That  being  so,  he 
was  bound  either  to  determine  the  amount 
at  the  trial  of  the  suit,  or  to  reserve  it  for 
assessment  in  execution  of  the  decree.  It 
cannot  be  said  that  a  mere  order  in  the  de- 
cree that  the  plaintiff  was  to  have  mesne-pro- 
fits would  be  a  determination  that  he  was  to 
have  them  at  the  amount  specified  in  the 
plaint. 

It  was  quite  clear,  also,  that  there  could 
be  no  determination  without  evidence  of 
some  kind.  I  think,  therefore,  the  case  must 
go  back  to  the  Court  below  in  order  that 
the  amount  of  mesne-profits  should  be  as- 
sessed and  ascertained  in  the  execution-pro- 
ceedings. If,  as  the  plaintiff  states,  the  de- 
fendant is  concluded  on  that  subject  by  any 
admission  or  act  of  his  own,  of  course  the 
ascertainment  is  an  easy  matter. 

Markby,  J, — I  am  of  the  same  opinion. 
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The  34th  June  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Local  inquiry— Discretion  of  Jadg^e. 

Case  No.  716  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Saruny  dated  the  21st  December 
i868y  affirming  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  22nd 
August  i868. 

Rash  Beharee  Singh  (Plaintiff),  Appellant, 

m 

7'ersus 

Saheb  Roy  and  others  (Defendants), 
Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Bama  Churn  Banerjee  for  Respondents. 

It  is  within  the  discretion  of  a  Jud^e  to  order  or 
refuse  a  local  inquiry.  When  in  the  exercise  oF  a  reason- 
able discretion  he  refuses  such  inq,uiry,  his  order  should 
not  be  interfered  with  unless  very  strong  grounds  are 
shown  for  the  necessity  of  the  inquiry. 

Glover y  J, — We  see  no  reason  to  interfere 
in  this  special  appeal.  Both,  Courts  dis- 
missed the  plaintiff's  claim ;  the  Judge  on 
the  ground  that  the  evidence  filed  by  the 
landlord  was  worthless,  whilst  that  adduced  by 
the  defendants  conclusively  showed  that  they 
held  the  lands  at  the  rates  alleged  by  them. 

The  first  objection  which  is  raised  in  special 
appeal  is  that  the  Judge  ought  not  to  have 
refused  the  application  for  a  local  inquiry, 
and  that  his  decision  that  the  plaintiff  was 
bound  by  the  result  of  a  previous  local  in- 
quiry is  illegal.  Another  objection  taken  is 
that  the  jummabundee  papers  of  1251,  filed 
by  the  defendants,  ought  not  to  have  been 
taken  as  independent  evidence  of  the  rates  of 
rent  paid. 

With  regard  to  the  first  objection,  we  do 
not  understand  that  the  Judge  holds  that 
the  plaintiff  was  altogether  bound  by  the 
result  of  the  first  local  inquiry,  but  rather 
that  he  thinks  it  unnecessary  to  hold  a 
second  inquiry,  because  the  person  whom  the 
plaintiff  now  wishes  to  be  appointed  to  con- 
duct that  inquiry  was  the  very  same  person 
who  conducted  the  first  inquiry,  the  result 
of  which  was  unfavorable  to  the  plaintiff. 
In  an}r  case,  it  w$^s  within  the  discretion  of 


the  Judge  to  order  or  to  refuse  a  local  in- 
quiry, and  unless  very  strong  grounds  were 
shown  for  the  necessity  of  such  inquiiT. 
which  has  not  been  done  in  this  case*  ix^ 
should  not  feel  justified  in  interfering  xvith 
the  order  passed  by  the  Judge  in  the  excr-| 
cise  of  a  reasonable  discretion. 

With  regard  to  the  jummabundee  papers,! 
we  find  that  the  Judge  has  considered  them 
along  with  other  evidence,  and    has    found 
proved  what  is,  in  fact,  not  disputed,  that, 
whilst  the  estate  was  under  the    Court  d 
Wards,  these  very  papers  were  filed  on  behaU 
of  the  plaintiff,  who  was  then  a  minor,  and 
formed   the  basis  of  the  collections  on  the 
plaintiff*s  estate.    It  seems  to  us,  therefore,| 
that  the  plaintiff  cannot  now  raise  any  objec- 
tions to  these  papers,  inasmuch  as  they  werel 
filed  in  Court  by  his  own  putwaree,  and  were 
acted  upon  all  along  as  showing  the   rents 
realized  on  the  estate.    The  special  appeal  | 
must,  therefore,  be  dismissed  with  costs. 


The  24th  June  1869. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

User — Prescription. 

Case  No.  445  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tip  per  ah, 
dated  the  gth  December  1S68,  affirming 
a  decision  of  the  Moonsiff  of  Kusbah 
Noornuggur,  dated  the  22nd  August 
186S. 

Kristo  Chunder  Chuckerbuity  (one  of  the 
Defendants),  Appellant. 

versus 

Kristo  Chunder  Burnick  (Plaintiff), 
Respondent. 

Baboo  Okhil  Chunder  Sein  for  Appellant 

Baboo  Nuleet  Chunder  Sein  for 
Respondent. 

An  user  for  the  period  of  12  years  gives  a  person  a 
legally  prescriptive  right. 

Bay  ley,  J. — Wk  are  of  opinion  that  the 
judgment  of  the  Lower  Appellate  Court  in 
this  case  must  be  reversed,  and  the  case  re- 
manded to  that  Court  for  re-trial. 
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Tbe  facts  are  these.  The  plaintiff  sued 
for  opening  a  road  by  the  removal  of  a 
cov-sbed  bailt  thereon  by  the  defendant. 

Tbe  plaintiff  alleged  that  he  and  the 
iomates  of  his  family  had  a  right  of  user 
over  the  land  in  suit. 

Tbe  defendant's  case  was  that  over  the  lands 
in  strit  the  plaintiff  never  had  any  right; 
that  tbe  lands  in  suit  were  not  of  the 
doracter  stated  by  the  plaintiff,  but  were 
paitly  rent -paying  and  partly  homestead 
buds,  Ac,  of  defendant. 

Upon  these  pleadings,  the  6rst  Court  put 
inissoe  ''Whether  the  path  in  suit  had  been 
''in  use  from  a  long  time  through  the  land 
''in  suit,  and  whether  the  defendants  have 
"dosed  the  same,  and  whether  the  path  can 
**  be  opened  by  destroying  the  house  raised 
"by  tbe  defendant." 

Tbe  first  Court  found  as  a  fact  upon  the 
CTideDce  that  the  path  was  formerly  used 
by  the  inmates  of  the  plaintiff's  house,  and 
that  tbe  plaintiff's  case  was  true,  and  the 
bst  Court  accordingly  decreed  that  the 
pUimiff  had  a  right  of  user  over  the  lands 
iasnit 

On  appeal  to  the  Lower  Appellate 
Court,  that  Court  put  in  issue  **  Whether 
**tbe  path  in  suit  was  formerly  used  by 
"the  plaintiff,  respondent,  and  whether  the 
"appellant,  by  erecting  a  house  upon  the 
"l»th,  l)as  closed  and  obstructed  it."  The 
tiwcr  Appellate  Court  proceeded  upon  the 
Aneen's  report  as  showing  that  the  plaint- 
iff had  a  right  to  pass  towards  the  south 
wottgb  the  way  in  suit  which  was  a  short 
cm;  and  suting  that  it  considered  the  deci- 
sion of  the  Moonsiff  correct,  affirmed  it. 

From  this  decision,  the  defendant  appeals 
J?«:ially.    He  abandons  the  first  ground  in 
I     his  petition  of  special  appeal,  and  does  not 
I     Pf^ss  the  second  or  the  fourth  ground. 

On  the  third  ground,  however,  he  urges 
I  «*t  tbe  Lower  Appellate  Court  has  not 
loond  whether  the  plaintiff  had  such  unin- 
^ptcd  oser  as  would  entitle  him  to  a 
^fw,  and  that  the  Ameen's  report  does 
not  prove  a  right  of  user  to  be  with  plaint- 

I  am  of  opinion  that  the  mere  use  of  the 
^^'^ formerly''  (  >iTc^^  )  as  used  by  both 
^  Courts  below,  without  any  exj)ression 
w  indicate  the  length  of  time  for  which  the 
"Jht  had  been  exercised,  is  insufficient  to 
P*^  legally  a  right  of  user.    I  see  nothing 


in  this  term  as  used  in  the  judgments  below 
that  may  not  be  quite  compatible  with  the  fact 
of  an  user  for  the  period  of  one  month  or  one 
year,  or  any  other  period  within  12  years. 

The  earlier  rulings  of  this  country  on 
this  point  were  to  the  effect  that,  although 
in  this  country  the  full  and  exact  period  of 
20  years,  as  required  by  the  English  law, 
was  not  absolutely  necessary  to  give  a  per- 
son the  right  of  user  by  prescription,  still 
the  user  for  a  period  approximate  to  that 
was  necessary  to  be  shown. 

In  the  more  recent  decisions,  however,  it 
has  been  held  that  an  user  for  the  period 
of  12  years  gives  a  person  a  legally  pre- 
scriptive right.  It  has  been  urg^  by  the 
pleader  for  the  special  respondent  as  to  this 
point  that  in  a  case  reported  at  page  236, 
Volume  XL,  Weekly  Reporter  (Z.  S,  Jackson 
and  Markby,  JJ.)y  it  has  been  laid  down 
that,  under  certain  circumstances,  an  user  for 
four  or  five  years  might  be  sufficient  to 
create  that  right ;  but  it  appears  to  us  that 
the  remark  was  entirely  an  obiter  in  that 
case,  for  it  was  a  case  in  which  the  evidence 
of  user  ranged  from  10  to  20  years.  In  the 
present  case,  the  real  fact  is  that,  although 
there  was  evidence  taken  by  the  Court  of 
certain  of  plaintiff's  witnesses  who  deposed 
that  the  right  of  user  had  been  with  the 
plaintiff  for  10  or  12  years,  the  Lower  Appel- 
late Court  has  merely  proceeded  on  the  fact 
of  ihere  being  2l  former  user,  but  has  never 
determined,  as  it  ought  to  have  done,  whether 
that  user  was  above  or  below  12  years,  and 
whether  the  period  of  user  shown  was  or 
was  not  long  enough  to  create  a  prescriptive 
title  in  the  plaintiff.  That  was  a  point  on 
which  the  Lower  Appellate  Court  ought  to 
have  arrived  at  a  clear  and  distinct  decision. 
As  it  did  not  do  so,  there  is  a  defect  in  the 
investigation  in  law  affecting  the  decision 
on  the  meriis.- 

Stress  has  been  laid  on  the  fact  that  the 
word  ''formerly'*  is  not  inconsistent  with 
the  idea  of  a  long  user,  but  the  meaning  is 
plain  as  already  observed,  and  there  is  no- 
thing to  show  that  the  word  is  not  quite 
compatible  with  an  user  for  any  period  from 
one  to  twelve  years.  The  case  cited  from 
page  285,  Volume  XL,  Weekly  Reporter, 
does  not  apply  to  this  case,  or  in  any  way 
support  the  contention  of  the  special  re- 
spondent, as  in  that  case  the  words  were 
*'  long  since,"  the  essence  of  presumption 
arising  in  the  length  of  time  for  which  the 
user  had  beon  exercised. 
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We  think,  iherefore,  that  the  case  must  be 

remanded  to  the  Lower 
Volume  VII.,  Weekly     Appellate  Court  lo  de- 

^Volumi  *I>f.!  Weekly     cide   whether,    on    the 

Reporter,  pa^eQi.  evidence  on  the  record, 

Volume  XI ,  Weekly     ^nd   bearing   in    mind 

Re^porter,  pages 236and     ^^e  precedents  cited  in 

the  margin,  the  plaint- 
iff has  proved  a  legal  right  of  user  by  pre- 
scription. In  deciding  the  issue  thus  put 
before  the  Lower  Appellate  Court,  it  should 
give  clear  and  distinct  reasons  for  its  judg- 
ment, and  should  fully  explain  the  grounds 
on  which  it*  bases  its  conclusions. 

The  costs  of  this  remand  will  follow  the 
ultimate  result. 


The  24th  June  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Suit  on  behalf  of  minor — Personal  liability- 
Hindoo  Law— A  mother. 

Case  No.  171  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Midnapore, 
dated  the  24th  February  i86g. 

Sreemuttee  Tara  Soonduree  (Decree-holder), 

Appellant, 

versus 

Sreemuttee  Rash  Munjoree  (Judgment-debt- 
or) Respondent, 

Baboos  Ashootosh  Dhur  and  Bhowanee 
Churn  Duti  for  Appellant. 

Baboo  Nubo  Kishen  Mookerjee  for 
Respondent. 

Held,  by  jachson,  J.,  that  where  costs  are  decreed 
against  a  (  arty  ^uin^  on  behalf  of  her  minor  son  and 
for  his  ben«  fit,  ex'cution  cannot,  without  special  reason, 
be  taken  out  aprainst  her  personally  or  against  her 
personal  re  >resentative  or  estate. 

By  Hind  )o  La  v,  the  mother  is  a  possible  heir  under 
certain  cirt  umsii  net  s. 

JacksoHj  J, — This  is  an  execution-case. 
One  Mu  gola  Dayee  sued  Romanath  Ruk- 
l^e^t.    She  was  plaintiff  in  the  capacity  of 


mother  and  guardian  of  her  minor  sooi 
The  suit  failed,  and  the  Court  gave  judg^ 
ment  that  the  plaintiff  should  pay  the  de* 
fendant  his  costs  in  the  suit.  Mangoli 
died;  and  Romanath  Rukheet  took  out  exc4 
cution  under  the  decree  against  Rash  Mun-^ 
joree,  who  is  the  mother  of  Mungola,  and 
the  Subordinate  Judge  refused  execution  on 
the  ground  that,  according  to  Hindoo  Law, 
the  mother  is  not  the  heir  of  her  daughter, 
and  also  on  the  ground  that  the  property  ' 
against  which  execution  was  sought  was 
the  property  of  the  husband  of  Rash  Mun- 
joree, and,  as  such,  was  not  liable  to  be  taken 
in  satisfaction  of  this  decree ;  and  he  also 
held  that  the  decree-holder  had  failed  to 
prove  that  Rash  Munjoree  was  in  possession 
of  any  property  left  by  Mungola  Dayee. 

The  party  executing  appeals  against  this 
decree,  on  the  ground  that  Rash  Munjoree 
is,  according  to  Hindoo  Law,  heir  of  her 
daughter,  and  also  urges  that  the  property 
against  which  execution  is  applied  for  was 
part  of  the  estate  of  Mungola. 

The  first  question  which  suggests  itself 
to  me  in  this  case  is  whether,  regard  be- 
ing had  to  the  character  in  which  Mungola 
brought  this  suit,  execution  could  be  pro- 
perly  taken  out  against  her  personally  at  all. 
The  suit  was  undoubtedly  brought  on 
behalf  of  her  minor  son  and  for  his  benefit. 
It  is  not  even  suggested  that  the  Court  for 
any  special  reason  made  Mungola  personal- 
ly liable  for  the  costs.  It  is  not  contended 
that  any  effort  has  been  made  to  satisfy  ibe 
decree  by  proceeding  against  the  estate  of 
the  minor  son,  and  under  those  circum- 
stances I  .see  no  reason  why  this  execution 
should  proceed  against  Mungola's  personal 
representative  or  her  estate. 

However  that  may  be,  it  seems  to  me  that 
the  appellant  entirely  fails  to  make  out  that 
Rash  Munjoree  is  the  heir  of  Mungola. 
His  pleader  read  a  passage  from  Macnaugh- 
ten's  Hindoo  Law,  page  38,  in  which  it  ap- 
peared that,  under  certain  circumstances, 
the  mother  was  a  possible  heir;  but  it  was 
not  shown  that  those  circumstances  existed, 
and  that,  consequently,  in  the  present  case, 
the  mother  was  the  heir. 

Nor  was  anything  suggested  to  us  to 
induce  us  to  believe  that  the  Court  below 
was  wrong  in  saying  that  the  property 
against  which  execution  was  applied  for 
was  not  the  property  of  Mungola.  No 
doubt,  if  it  appeared  that  Rash  Munjoree 
was  a  person  who  might  be  heir  of  Mungola, 
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and  if  it  were  also  clearly  shown  that  Rash 

Monjoree  had  succeeded  to,  and  was  in  the 

^njorment  of ,  Mungola's  estate,  the  inference 

Id  be  tolerably  easy  that  she  had  taken 

heir,  and  that  execution  might  proceed 

inst  her.     But  no  case  of  that  sort  has 

en  made  out  at  all.     I  think,  therefore, 

tfiat  in  all  points  this  application  fails,  and 

that  the  appeal  ought  to  be  dismissed  with 

costs. 

Markby^  J, — I  am  of  the  same  opinion. 
The  general  question  as  to  the  liability  of  ;i 
foardiaD  of  an  infant  plaintiff  for  costs  does 
not  arise. 


The  24ih  June  1869. 

Pres€ni  : 

The  Uon'bie  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Esecotioii-sale — Lien  on  attached  property. 

Case  No.  124  of  1869. 

Miuellamous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  26th 
January  i86g, 

Bolakee  Lall  and  another  (Decree-holders), 

Appellants, 

versus 

Khurackdharee  Singh  and  others  (Judgment- 
debtors),   Respondents. 

J/r.  C.  Gregory  and  Moonshee  Mahomed 
Yusujf  for  Appellants. 

No  one  for  Respondents. 

,  w"bcre  the  holder  of  two  decrees  attaches  property 

n  execution  of  one  of  the  decrees,  he  has  a  right- to 

>^  in  the  notification  of  sale  that  he  likewise  claims 

the  tame  property  in  satisfaction  of  his  second  de- 
cree. 

Qic^er^  J, — In  this  case  the  decree-hold- 
w  obtained  two  decrees  in  the  Bhaugulpore 
Court  against  Khuruckdharee  Singh  and 
where,  dated  respectively  the  5th  and  6th 
September  1865,  on  bonds.  He  applied  for 
a  certificate  from  the  Bhaugulpore  Court 
(which  he  obtained)  to  have  certain  pro- 
P^  of   hU   jadgment-debtor    situated   at 


Patna  attached  and  sold  in  satisficiion  of 
his  decree  No.  i.  After  that  property  was 
attached,  he  made  an  application  to  the 
Judge  that  the  sale-notificatioii  should  state 
that  this  property  had  also  been  attached 
and  was  liable  to  sale  in  satisfaction  of  his 
decree  No.  2 ;  but  the  Judge  refused  to 
allow  the  sale  to  proceed,  on  the  ground 
that,  if  anybody  purchased  the  property, 
except  the  judgment-creditor  himself,  it 
would  be  a  palpable  fraud  against  that  pur- 
chaser. There  appears  to  us  no  reason  for  this 
order  of  the  Judge.  If  the  property  was  put 
up  for  sale  in  satisfaction  of  the  decree  No.  i, 
and  if  it  was  at  the  same  time  noti6ed  that 
that  property  was  burdened  with  the  de- 
cree-holder's lien  on  account  of  his  decree 
No.  2,  no  purchaser  would  be  in  ignorance 
of  what  he  was  buying,  and  therefore  no 
fraud  could  by  any  possibility  be  perpetrat- 
ed against  him.  We  think  that  the  decree- 
holder  had  a  right  to  carry  out  the  sale  of 
this  property  in  satisfaction  of  his  first 
decree,  taking  care  in  the  notification  of 
sale  that  intended  purchasers  should  be 
made  aware  of  the  fact  that  he  likewise 
claimed  the  same  property  in  satisfaction 
of  his  second  decree. 

We,  •  therefore,   reverse  the  order  of  the 
Judge,  and  decree  this  appeal  with  costs. 


The  25th  June  1869. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Rea  adjudicata— Section  7»  Act  VIII.,  2859. 

Case  No.  237  of  1868. 

Regular  Appeal  from  a  decision  passed 
by  the  Judge  of  Patna,  dated  the  2*jth 
June  i868, 

RadhaKishoreeDebiaand  others  (Plaintiffs), 

Appellants, 

versus 

Ram  Coomar  Chowdhry  (Defendant), 
Respondent, 

Baboos  Unnoda  Pershad  Banerjee,  Mo- 
hinee  Mohun  Roy,  and  Grish  Chunder 
Mookerjee  for  Appellants. 
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Baboo  Mohendro  Lall  Shome  for 
Respondent. 

Where  plaintiffs  had  in  a  former  suit  claimed  certain 
moneys  alleged  to  have  been  misappropriated  by  de- 
fendant as  manager  for  the  joint  family,  the  cause  of 
action  having*  been  the  latter's  refusal  to  allow  plaint- 
iff's share  at  the  time  of  separation,  their  present  suit 
for  a  share  of  certain  paddy,  which  defendant  had  refus- 
ed  to  make  over  when  the  separation  took  place,  was 
held  to  be  barred  by  Section  7,  A<51  VIII.,  1859. 

MttUr,  y, — We  are  of  opinion  that  this 
suit  is  barred  by  Section  7,  Aft  VIII.  of 
1859.  The  test  In  aU  cases  of  this  descrip- 
tion is  whether  the  cause  of  action  upon 
which  the  new  suit  is  brought  is  distinct 
from  the  cause  of  action  upon   which   the 

former  suit  was  instituted. 

• 

On  referring  to  the  former  suit,  we  find 
that  the  claim  then  made  was  for  certain 
moneys  said  to  have  been  misappropriated 
by  the  present  defendant  during  the  time 
he  was  acting  as  the  manager  of  the  joint 
family,  and  his  refusal  to  allow  to  the  pre- 
sent plaintiffs  their  share  of  the  said  moneys 
at  the  time  of  separation  was  stated  to  be 
their  cause  of  action  in  that  suit. 

The  cause  of  action  in  the  present  suit,  as 
stated  by  the  plaintiffs,  is  the  refusal  of  the 
defendant  to  make  over  to  them  their  share 
of  certain  paddy  when  the  separation  of  the 
family  took  place  in  the  month  of  Assin  1269 
B.  S.  It  is  clear,  therefore,  that  the  causes  of 
action  in  both  the  cases  originated  in  the 
refusal  of  the  defendant  to  give  to  the  plaint- 
iffs their  share  of  the  properties  realized 
by  him  as  manager  of  the  joint  family. 

The  learned  Judge  of  the  Court  below 
seems  to  be  of  opinion  that  the  plaintiifs  had 
by  mistake  omitted  to  include  the  present 
claim  in  the  former  suit,  and  he  adds  that 
the  mistake  was  a  bond-fide  one.  But  whe- 
ther the  omission  arose  from  a  mistake  or 
otherwise,  it  is  not  necessary  for  us  to  de- 
termine, in  order  to  apply  the  provisions  of 
Section  7,  Act  VIII.  of  1859.  This  point 
was  raised  before  the  Privy  Council  in  the 
case  of  Buzloor  Ruheem  versus  Shumsoo- 
nissa  Begum,  reported  in  Volume  VIII., 
Weekly  Reporter,  page  11,  Privy  Council 
Rulings ;  and  it  was  distinctly  held  by  their 
Lordships  that  whether  a  particular  claim 
arising  out  of  the  same  cause  of  action 
is  voluntarily  relinquished  or  otherwise, 
the  result  would  be  the  same,  and  a  second 
suit  for  that  claim  would  be  barred  by  Sec- 
lion  7,  Act  VIII.  of  1859.  It  seems  to  us 
clear,  therefore,  that  the  present  suit  is 
governed    by  the    Privy    Council    decision 


above  referred  to;  and  if  we  were  to  hold 
otherwise,  the  consequences  would  be  griev- 
ous indeed. 

The  manager  of  a  joint  Hindoo  family 
holds  possession  of  various  items  of  property, 
both  real  and  personal,  on  behalf  of  the  fami- 
ly. Can  it  be  contended  for  a  moment  that 
each  member  of  the  family  has  a  separate 
cause  of  action  for  his  share  in  each  item 
of  those  properties.^  If  such  were  the  case, 
the  manager  would  be  harassed  by  as  many 
different  suits  as  there  were  different  items 
of  property  under  his  management  during 
the  time  the  family  remained  joint. 

We  are,   therefore,   of  opinion    that  this. 
suit  is  barred  by  Section   7,  Aft    VIII.  c^ 
1859,  ^^^  o^  ^^is  ground  we  dismiss  it  with 
costs. 

It  is  unnecessary  for  us  to  enter  into  the 
other  points  upon  which  the  Judge  has  de- 
cided this  case. 


The  25th  June  1869. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Special  appeal— New  pleas. 

Case  No.  536  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
*the  Subordinate  Judge  of  Dacca,  dated 
the  8th  December  1868,  affirming  a  deci- 
sion of  the  Moonsiff  of  Manickgunge^ 
dated  the  2/st  April  /868. 

Soorjo  Koomar  (one  of  ihe  Defendants), 

Appellant, 

versus 

Gungadhur  Roy  and  others  (Plaintiifs), 
/Respondents, 

Baboo  Nuleet  Chunder  Sein  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

In  a  suit  for  possession  of  land  after  purchase,  where 
defendant  pleaded  that  he  had  lon^pr  held  under  a  miras 
pottah,  which  both  the  Courts  below  found  to  be  false ! 
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Held  that  defendant  could  not  be  allowed  in  special  j 
ippetl  to  coree  in  for  the  first  time  with  an  allegation  , 
ef  a  Mwand  separate  title,  vie.,  a  right  of  occupancy  , 
nder  Section  6,  Act  X.,  1859.  < 

Bayiey,  J. — Wk  think  that  this  appeal 
must  be  dismissed  with  costs. 

Tbe  plaintiff  sued  for  possession  of  certain 
ands  under  right  acquired,  as  he  said,  by 
)archase. 

Tbe  defendant  pleaded  that  he  had  long 
tidd  the  lands  under  a  miras  pottah,  and  that 
plalniiff,  therefore,  could  not  take  khas 
possession  of  the  lands. 

Both  the  Courts  below  have  found  that 
the  miras  pottah  was  false  and  not  proved, 
aod  have  decreed  the  plaintiff's  suit. 

The   defendant     appeals    specially,    and 
the  oolj  objection   taken   is  one  of  which 
no  uace  is  to  be   found  in  the  records  of 
the  Coarts    below.     That     plea     is     that, 
although  the  defendant  failed  to  prove  the 
miras  poitah,  still,  as  he  held  long  posses- 
sion under  that  miras  pottah,  he  had  a  right 
10  ibe  privileges  of   Section    6,    Act   X.    of 
1859,  that  is  to  say,  a  right  of  occupancy 
accorded  to  a   ryot    in    possession   for    12 
years.     Two  cases — one   reported   at   page 
3^i»  Volame    X.,    Weekly    Reporter,    and 
another  at  page  374,  Volume  Vlll.,  VVeekly 
Reporter — have    been   cited    in    support    of 
this  contention ;  but  in  the  first  place  it  is 
not  shown  that  in  those  cases  the  alternative 
right  ander  Section  6  was  not  pleaded,  which 
K  was  not  here ;  and,  secondly,  1  think  that 
to  give  a  decree  on  this  new  plea  would  be 
entirely  opposed   to  the  recent  decision   of 
liicir  Lordships  in  the  Judicial   Committee, 
Moore's  Indian  Appeal  cases,  Volume  XL, 

page  7,  *  for  it  would 
Eshan  Oiunder    Singh     allow  the  defendant 

Shaaa  Qu'^'^Bhulto  and     ^^  ^^^"8^^  h»f  P^^^^; 

others.  ings    and    the    real 

grounds  of  his  an- 
wer.  The  whole  contention  in  the  Courts 
Ijclow  turned  on  the  genuineness  or  oiher- 
^«  of  the  miras  pottah,  which  is  a  totally 
different  thing  from  the  special  right  with- 
out any  pottah  under  Aft  X.  of  1859.  It 
»M  found  that  the  defendant's  miras  title 
'M  no  title.  Now,  is  defendant  to  be 
flowed  in  special  appeal  to  come  in  for  the 
W8t  lime  wiih  an  allegation  of  a  new  and 
"fpame  title,  and  -call  on  the  plaintiff  to  meet 
^nJs  new  case,  to  do  which  no  opportunity 
^w^given  him  in  the  Courts  below  .=> 

•  6  W.  R,  57. 
Vol.  XII. 


On  the  whole,  we  are  of  opinion  that  the 
special  appellant  should  not  be  allowed 
now  to  take  his  stand-  on  an  altogether 
new  case,  and  we,  therefore  dismiss  this  appeal 
with  costs. 


The  25th  June  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges.  • 

Intenrention— Section  77,  Act  X.,  1859. 

Case  No.  3232  of  1868  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  ofTirhoot,  dated  the  nth 
September  1868,  reversing  a  decision  0/ the 

-  Assistant  Collector  of  that  District y  dated 
the  jrd  August  186'/, 

Dhurm  Lall  Chowdhry  and  others  (Interve- 
ners), Appellants, 

versus 

Shumbhoo  Chowdhry  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents. 

Baboos  Kalee  Kishen  Sein  and  Tarucknath 
Sein  for  Appellants. 

Mr.  C.  Gregory  and  Baboo  Kishen  Succa 
Mookerjee  for  Respondents. 

Section  77,  Act  X.^  of  1859,  refers  to  cases  in  which 
two  parties  claim  to  receive  the  rent  from  the  same 
ryot ;  not  to  cases  in  which  the  tntervenor  claims  the 
rent  from  a  ryot  other  than  the  ryot  sued  by  the  plaintiff. 

Kemp,  J.  —  This  was  a  suit  for  rent. 
The  plaintiff  sued  on  the  allegation  that 
the  defendant  held  8  beegahs  15  cottahs 
of  land  out  of  34  beegahs,  of  which  the 
plaintiff  was  the  malik,  and  that  the  rent 
due  for  1272  was  16  rupees.  The  defend- 
ant admitted  the  plaintiff's  claim,  but  aver- 
red  that  he   had   paid   8   rupees,  and  that 
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7  rupees  only  were  due.  The  special  ap- 
pellants before  us  intervened.  They  did 
not  claim  the  right  to  receive  or  enjoy  the 
rent  from  the  ryot,  the  defendant  in  the 
suit,  but  averred  that  the  land  was  theirs, 
and  not  the  plaintiff's,  that  the  defendants 
in  the  suit  were  not  their  ryots,  and  that 
they  received  and  enjoyed  the  rent  from 
another  ryot. 

The  first  Court  improperly  admitted  the 
intervention,  and  found  that  the  intervenor 
had  been  in  the  receipt  and  enjoyment  of 
the  rent,  and  therefore  dismissed  the  suit  with 
costs. 

On  appeal,  the  Judge  reversed  the  de- 
cision of  the  Deputy  Collector,  and  held 
that  the  Intervenor's  intervention  was  im- 
properly admitted  under  Section  jj  of  Act 
X.  of  1859 ;  the  appeal  was,  therefore,  decreed 
with  costs. 

In  special  appeal  it  is  contended,  first, 
that  the  suit  being  for  arrears  of  rent  of 
an  amount  less  than  100  rupees,  the  Judge 
had  no  jurisdiction  to  entertain  an  appeal, 
and  a  Full  Bench  decision  of  this  Court, 
published  in  Volume  II.,  Weekly  Reporter, 
Act  X.  rulings,  page  31,  has  been  quoted 
by  the  pleader  for  the  special  appellant  in 
support  of  his  argument. 

The  second  ground  taken  is  that  the 
Judge  has  misunderstood  Section  77  of  Act 
X.  of  1859  in  holding  that  the  intervention 
was  inadmissible. 

On  the  first  ground,  we  find  that  this 
objection  was  not  taken  before  the  Judge. 
The  decision  of  the  Full  Bench  referred  to 
is  in  a  case  where  the  intervention  of  a 
third  party  under  Section  jj  of  Act  X.  of 
1859  was  admissible,  and  the  Judges  held 
that,  as  the  suit  was  one  under  Clause  4, 
Section  23  of  Act  X.  of  1859,  ^^^d  for  a 
sum  less  than  100  rupees  in  value,  no  appeal 
would  lie  to  the  Judge. 

In  this  case  the  intervention  was  clearly 
inadmissible,  and  ought  not  to  have  been 
allowed  by  the  first  Court.  Section  jj  re- 
fers to  cases  where  in  any  suit  two  parties 
claim  to  receive  the  rent  of  the  land  from 
"  the  same  ryot,"  and  not  to  cases  where 
the  intervenor,  as  in  the  present  case, 
claims  the  rent  of  the  land  from  a  ryot 
other  than  the  ryot  sued  by  the  plaintiff. 
This  has  been  ruled  in  the  decisions  dated 
5th  December  1861,  Prannath  Roy  Chow- 
dhry,  appellant,  and  i2ih  Deceniber  1864, 


Syud  Munsoor  AH  Khan,  appellant.* 
tion  yj  enacts  that,  when  a  right  to  recctwt 
the  rent  of  the  land  or  tenure  caltivateci 
by  the  ryot  is  disputed,  then  the  en  joy  meat  1 
of  the  rent  ought  to  be  inquired  into.  Il 
is,  therefore,  clear  that  the  law  contemplataj 
a  case  in  which  two  parties  claim  rent  frooB! 
the  same  ryot,  wbicli  is  not  the  case  in  the 
present  instance.  We  think,  therefore,  tbat 
the  Judge  is  right  in  holding  that  the  inter- 
vention  of  the  special  appellants  was  inad* 
missible,  and  that  the  decision  of  the  fint 
Court  was  properly  reversed. 

We  think  also  that,  as  the  first  Court  did 
not  come  to  any  finding  as  between  the  plaint- 
iffs  and  their  tenants,  the  Judge  was  wronr 
— when  he  decided  the  case  on  the  grouna 
that  the  intervention  of  the  third  party,  the 
special  appellants,  was  inadmissible — in  not 
remanding  the  case  for  trial  as  between  the 
plaintiffs  and  their  tenants,  the  defendants; 
but  as  there  was  no  appeal  on  this  point  by 
the  plaintiffs,  and  as  the  defendants  admitted 
liability  to  the  plaintiffs,  we  do  not  think  it 
necessary  to  remand  the  case. 

The  decision  of  the  Judge  is  affirmed,  and 
the  special  appeal  dismissed  with  costs. 


The  25th  June  1869. 
Present : 

The  Ilon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Suit  for  confirmation  of  possession — Cause  of 

action. 

Case  No.  209  of  1868. 

Regular  Appeal  from  a  decision  passed  by  ihe 
Deputy  Commissioner  of  Hazareehagk^ 
dated  the  2Sth  June  1868. 

Poorun  Chand  Galeecha  (Defendant^ 

Appellant, 

versus 

Pareshnath  Singh  (Plaintiff),  Respondent, 

Mr,  Branson  for  Appellant, 

Air,  Peterson  for  Respondent. 

In  a  suit  for  confirmation  of  possession  of  a  hill  with 
the  places  of  worship  appertaining  thereto  and  the  Idols 
set  up  thereon,  the  alleged  cause  of  action  being  that  de- 
fendant intended  to  lay  claim  to  the  offerings  made  and 
purposed  to  call  in  question  plaintiff's  possessory  right  j 

♦  I  W,  R.  308. 
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HtiD  that  the  plaint  disclosed  no  cause  of  action 
5Ter. 

Markh'f  J' — In  this  case,  the  plaintiff 
ib  that,  "  after  coming  to  a  decision  as  to 
Ibii  title  to  the  hill  of  Parisnath,  the 
places  of  worship,  the  idols  appertaining 
jtbereto,  and  to  the  revenue  derived  from 
places,  the  profits  arising  from  the 
Slings  made  to  the  idols,  his  possession 
the  said  hill  of  Parisnath,  the  places 
of  worship  appertaining  thereto,  and  the 
idols  which  are  set  up,  may  be  confirmed/' 
le  goes  on  to  state  that  the  ground  on 
which  he  hases  his  claim  are  that  the  hill 
Parisnalb  and  the  places  of  worship  are 
plaintiff's  ancestral  property;  that  Thakoor 
nrisnath  is  plaintifif*s  family-idol ;  and  that 
plaintiff's  ancestors,  from  time  immemorial, 
by  ^inoe  of  proprietary  right  in  the  said  hill 
vA  places  of  worship,  as  also  on  the  score  of 
possession  of  the  image  of  Thakoor  Paris- 
nath, granted  leave  to  the  devotees  to  visit 
those  places  of  worship,  and  received  the 
oiermgs  made  in  those  places. 

The  plaintiff  then  states  that  the  defend- 
ant, relying  on  some  expression  of  opinion 
by  the  Jadicial  Commissioner  in  a  dispute 
of  a  different  character  which  took  place 
beiween  the  defendant  and  the  plaintiff's 
goardian  during  the  plaintiff's  minority, 
'intends  to  lay  claim  to  the  offerings  made 
''to  the  idols  and  at  the  places  of  worship, 
"and  purposes  to  call  into  question  your 
"petitioner's  possessory  right  to  the  hill 
**and  places  of  worship.  Under  these  cir- 
"cnmstances,  the  cause  of  action  arose 
''from  the  date  of  the  decree,  as  from  that 
"time  the  defendant  had  made  up  his  mind 
"to  interfere  with  your  petitioner's  right  in 
"the  hill  and  places  of  worship,  as  also  in 
"his  right  in  general  in  respect  to  offer- 
•Mngs." 

The  defendant,  in  his  written  statement, 
took  some  formal  objections  to  the  plaint 
which  are  not  very  material.  He  also  assert- 
ed that  the  hill  Parisnath  and  the  places 
of  worship  appertaining  thereto  belonged 
to  the  Setambury  sect  of  Jains,  of  which 
he  was  a  member ;  and  that  that  sect  for  a 
very  bng  time  had  held,  and  still  holds, 
exclusive  possession  of  it,  making  pilgri- 
mages thither,  building  shrines  there,  and 
tofonh.  Fanher,  he  asserts,  as  I  understand 
|unk»  in  a  roundabout  way,  that  all  the  offer- 
ings made  to  the  idol  Thakoorjee  and  at  the 
pbces  of  worship  belong  to,  and  are  used  in 
Ac  service  of,  the  idol  Thakoorjee,  any 
snrplos  of  cash  which  remains  being  appli- 
ed to  charitable  purposes. 


The  plaint  was  filed  on  the  30th  April 
1867.  The  defendant's  written  statement 
was  filed  on  the  19th  June  following. 
Commissions  to  take  evidence  in  Calcutta 
and  Bombay  were  issued,  and  witnesses 
were  also  examined  on  the  spot  by  Mr. 
DaCosta  and  by  the  present  Deputy  Com- 
missioner. On  the  25th  June  1868,  the 
Deputy  Commissioner  proceeded  to  give  his 
decision,  and  he  slates  thiat  fourteen  issues 
were  fixed  for  trial.  Upon  what  materials 
these  issues  were  fixed  does  not  appear, 
whether  upon  the  plaint  and  written  state- 
ment, or  upon  the  oral  examination  of  the 
parties  or  their  pleaders,  or  both  ;  but  pre- 
sumably the  latter,  for  these  issues  raise  some 
questions  which  are  in  no  way  suggested  by 
the  written  allegations  on  either  side.  The 
5ih,  6th,  7th,  and  8th  issues  are — 

Whether  plaintiff  is  in  possession  of  the 
Parisnath  hill  and  shrines,  &c.,  thereon,  or 
not? 

If  the  plaintiff  is  not  in  possession  of  the 
Parisnath  hill  and  its  appurtenances,  in  whom 
does  the  possession  vest } 

If  plaintiff  is  not  in  possession,  whether 
the  suit  is  barred  by  limitation } 

Who  is  entitled  to  receive  the  offerings 
made  by  the  pilgrims  at  the  shrines  and 
temples  on  the  Parisnath  hill  ? 

The  other  issues  appear  to  raise  either 
preliminary  objections  of  a  purely  formal 
character,  or  matters  of  evidence  only  sub- 
ordinate to  the  three  just  stated. 

The  Deputy  Commissioner,  after  finding 
upon  all  the  issues,  gave  a  decree  in  favor 
of  the  plaintiff  as  to  part  of  his  claim. 

The  defendant  appealed,  and  the  first 
ground  taken  on  appeal  is  that  the  plaint 
is  bad  in  two  particulars ;  firsts  in  not  stating 
the  nature  of  the  relief  sought  for;  and, 
secondly,  as  not  showing  any  cause  of 
action. 

As  regards  the  first  objection,  there  can 
be  no  doubt  that  the  relief  sought  for  is 
vaguely  and  obscurely  stated.  The  plaint- 
iff asks  for  an  enquiry  into  his  title  as  to 
five  things— the  hill,  the  places  of  worship, 
the  idols,  the  revenue  of  the  place,  and  the 
offerings.  But  he  only  asks  that  his  pos- 
session may  be  confirmed  as  to  the  three  last. 
The  actual  enquiry  appears  to  have  taken 
place  as  to  all  except  the  fourth. 

Upon  the  whole,  however,  we  think  that 
this  objection  ought  not  to  prevail.  We 
think  the  plaintiff  intended  to  ask,  and  that 
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the  defendant  understood  that  he  intended 
to  ask,  that  his  right  to  hold  and  enjoy  all 
the  five  things  specified  in  this  paragraph 
should  be  enquired  into,  and  his  possession 
thereof  confirmed. 

With  regard  to  the  objection  that  the 
plaintiff  has  stated  no  cause  of  action  in  his 
plaint,  we  think  that  it  is  perfectly  plain 
that  he  has  not  done  so.  All  that  is  stated 
is  a-  vague  intention  on  the  part  of  the  de- 
fendant to  set  up  a  claim.  So  far  from  slat- 
ing any  act  done  by  the  defendant  which 
could  affect  the  plaintiff's  right,  it  is  not 
even  stated  that  the  defendant  intends  com- 
mitting any  such  act.  We  think  it  requires 
no  argi^nent  to  show  that  the  plaint  discloses 
no  cause  of  action  whatever. 

But  it  is  contended  by  Mr.  Peterson  that 
this  matter  is  not  to  be  considered  now  in 
the  same  light  as  if  the  objection  had  been 
taken  in  the  Court  below ;  that  the  defend- 
ant has  by  his  answer  challenged  the 
plaintiff's  right,  has  set  up  a  right  in 
opposition  thereto,  and  has  virtually  asked 
the  Court  below  to  decide  between  them ; 
and  that,  having  done  so,  he  cannot  now  turn 
round  and  say  that  the  suit  will  not  lie. 

We  are  not  at  all  prepared  to  say  that 
there  is  not  some  force  in  this  argument,  and 
we  should  certainly  not  feel  inclined  to  favor 
this  mode  of  getting  rid  of  an  adverse,  deci- 
sion by  the  defendant.  But  at  the  same  time, 
we  must  take  care  that  the  time  of  the  Courts 
and  the  money  of  the  parties  is  not  wasted 
in  prolonging  a  Jitigation  which  will  be  in  the 
end  fruitless.  We  think  it  is  obvious  that 
this  will  be  the  case  here.  The  judgment  of 
the  Deputy  Commissioner  has  been  referred 
to  for  the  purpose  of  ascertaining,  if  pos- 
sible, on  what  points  the  contest  below  real- 
ly turned.  It  is  obvious  that  he  has  ex- 
pressed an  opinion  on  some  subjects  which 
in  no  way  came  within  the  scope  of  his  in- 
quiry. Upon  other  points,  he  has  expressed 
himself  so  vaguely  that  it  is  not  easy  to 
discover  what  he  really  meant ;  nor  do  we 
think  it  would  be  possible  to  try  the  appeal 
on  the  issues  as  they  stand.  We  should,  in 
fact,  if  this  appeal  were  to  proceed,  have 
to  try  the  case  pretty  nearly  de  novo.  But 
even  if  this  were  done,  and  an  ultimate  de- 
cision were  come  to  as  to  the  points  in  dis- 
pute between  the  plaintiff  and  defendant, 
it  would  be  of  no  avail.  The  defendant 
sets  up  no  claim  whatever  in  his  own  per- 
son. In  a  vague  sort  of  way  he  seems  to 
have  stated  in  the  course  of  the  case  that  he 
was  acting  on  behalf  of  the  Setumbury  sect 


of  Jains ;  but  the  assertion  seems  to  he  alto- 
gether groundless.     He  has  on  a  previous 
occasion  claimed,  and   probably    does   still 
claim,  to  be  sebait  of  one  of  the  temples,  bot ; 
that  would  not  give  him  any  power  to  represent  j 
the  whole  body  of  persons  who  claim  rights 
and  privileges  in  reference  to  this  propcrtf,: 
which  the  plaintiff  is  unwilling  to  recognize. 

It  was  urged  by  Mr.  Peterson  that  a 
great  deal  of  quarrelling  and  litigation  might 
be  prevented  if  we  would  hear  and  deter- 
mine the  question  in  this  appeal.  We  arc 
assured  that  the  defendant  is  setting  Qp 
pretensions  which  the  Rajah  will  resist,  and 
one  day  or  other  all  these  questions  will 
have  to  be  settled.  That  may  be  so.  Bm 
it  would  be  an  entirely  false  security  if  the  i 
plaintiff  were  to  repose  upon  any  decision  \ 
which  we  might  give  in  this  case.  So  far  as 
it  was  in  favor  of  the*  plaintiff,  it  would  cer- 
tainly be  contested  by  some  other  member 
of  the  Jain  religion,  and  in  this  new  contest 
the  present  decision  would  be  altogether 
useless. 

It  was  also  contended  that,  though  the 
plaint  only  stated  an  intention  on  the  part 
of  the  defendant  to  claim  the  rights,  yet 
there  was  evidence  that  he  really  had  already 
gone  a  great  deal  further.  To  show  this,  two 
sets  of  proceedings  were  relied  on.  One 
was  in  the  Criminal  Court,  in  which  cer- 
tain persons  in  the  employ  of  the  Rajah 
were  prosecuted  for  taking  away  building- 
materials  which  were  in  the  hands  of  the 
defendant's  servants.  The  complaint  was 
dismissed,  but  the  Rajah  was  ordered  to 
find  sureties  for  his  good  behaviour.  The 
end,  as  far  as  we  can  gather  the  view  of  the 
Magistrate,  was  that  the  defendant  had  only 
exercised  his  strict  right  in  repairing  an  old 
temple,  but  that  he  had  exceeded  his  rights 
in  attempting,  without  the  permission  of  the 
Rajah,  to  build  a  new  one. 

In  the  other  case,  the  dispute  was  as  to 
the  right  to  some  offerings  made  at  one  of 
the  shrines.  The  present  defendant  was 
plaintiff  in  that  case,  and  he  succeeded  in 
establishing  his  right  to  the  offerings  which 
he  claimed. 

We  cannot  gather  from  these  proceedings 
any  intention  on  the  part  of  the  defendant  to 
set  up  the  claims  which  the  plaintiff  seem<;  to 
apprehend.  It  could  hardly  be  supposed  that, 
when  challenged  in  this  suit,  he  would 
admit  the  plaintiff's  claim ;  but  prior  to 
this  suit,  he  seems  to  have  confined  bis 
claims  within  very  moderate  limits. 
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Even,  therefore,    admitting   that  we    are 
at  liberty,  when  considering  this  question, 
to  torn  our   attention   from  the  allegations 
in  the  plaint  to  the  evidence  which  has  been 
addoced,  we  think  that  the  plaintifF  had  no 
ansc  of  action.     Judging    from    the    Ian- 
page  of  the  plaint  and  the  general  form  in 
which  it  is  drawn,  we  are  very  much  dis- 
posed to  think  that  the  vague  and  sweeping 
way  in  which  the  Rajah's  claims  have  been 
put  forward   is  not  the  result  of  the  care- 
lessness or  ignorance  of  his  advisers.     We 
are  \tiy  much  disposed  to  think  that  this 
is  an  attempt  to  create,  or  at  least  to  revive, 
riirhts  over  this  hill  and   the  temples  upon 
ii,  as  10  the  exact  nature  of  which  the  plaint- 
iff is  very  uncertain ;   and   that   he   is   de- 
sirous to  avoid  the  obligation  under  which 
be  found  himself  in  the  last  suit,  namely, 
of  stating  and    establishing   with   precision 
ibc  right  which  he  claimed,  and  of  showing 
that  he  bad  acted  within  it.     The   plaintiff 
is  not  an  inexperienced  litigant,  and  we  have 
BO  reason  whatever  to  suppose  that  he  is 
inopi  comitii  in  these  matters. 

Upon  the  whole,  we  think  that  the  suit, 
as  framed,  will  not  lie;  and  without  going 
into  the  merits  of  the  case,  we  consider  that 
CD  that  ground  it  ought  to  be  dismissed. 
The  decree  of  the  Lower  Court  will  there- 
fore be  reversed,  but  under  the  circum- 
stances we  think  that  we  ought  not  to  give 
costs. 


Jackson^  y. — I  THINK  it  is  quite  clear 
that  the  Subordinate  Judge  was  wrong  in 
entertaining  this  appeal.  The  plaintiff,  or 
petitioner  in  the  Moonsiff's  Court,  made  an 
application,  not  precisely  under  the  terms 
of  Section  327,  but  asking  that  the  private 
award  by  the  arbitrators  be  enforced,  and 
that  he  get  possession  of  the  lands  and 
other  things  thereby  awarded  to  him. 

The  Moonsiff,  it  seems  to  me  quite  clear, 
intended  to  give  judgment  for  the  plaintiff 
in  exact  accordance  with  that  award;  and 
in  so  far  as  he  refused  anything  to  the  plaint- 
iff, it  was  where  the  plaintiff  had  sought, 
under  cover  of  this  application,  to  get  pos- 
session of  something  not  given  him  by  the 
award.  I  think,  therefore,  that  the  judg- 
ment of  the  Moonsiff  was  intended  to  be, 
and  was,  in  accordance  with  the  award, 
and,  being  so,  was  final,  and  that  the  Sub- 
ordinate  Judge,  in  entertaining  the  appeal 
and  going  into  evidence  as  to  what  the 
arbitrators  really  meant  to  give,  acted  with- 
out jurisdiction.  The  plaintiff  will  doubtless 
be  entitled  to  retain  possession  of  the  land 
standing  beneath  and  covered  by  the  pre- 
mises awarded  to  him;  but  as  I  do  not  un- 
derstand that  the  defendant  would  have  offer- 
ed any  opposition  to  his  retaining  that  land, 
I  think  that  the  plaintiff  must  bear  the  costs 
of  this  Court  and  of  the  Lower  Appellate 
Court. 

■ 

Markby,  J. — I  am  of  the  same  opinion. 


The  26th  June  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Arbitration-award — Appeal. 
Case  No.  3285  of  1868. 

Spea'al  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Hooghly, 
dated  the  y  I  th  September  j868,  modifying 
0  decision  of  the  Moonsiff  of  Salikha, 
dated  the  18th  March  1868, 

Modhoo  Soodun  Dass (Defendant),  Appellant, 

versus 

Odoito  Churn  Dass  (Plaintiff),  Respondent. 

Bahoo  Prosunno  Coomar  Hoy  for  Appellant. 

Bahoo  Tarucknath  Dutt  for  Respondent. 

Whrre  plaintiff  applied  that  a  private  award  by 
JTMratora  might  be  enforced,  and  the  first  Court  gave 
IMjment  in  exact  accordance  with  the  award,  it  was 
■w  that  that  judj^ment  was  final,  and  that  the  Lower 
AftpdUte  Court  acted  without  jurisdiction  in  cntcrtain- 
>««»» appeal  therefrom. 


The  26th  June  1869. 
Present : 

The  Hon'ble  A.  G.  Macpherson  and 
E.  Jackson,  Judges, 

Execution— Section  11,  Act  XXIII.,  1861. 

Case  No.  313  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  loth 
November  1868 j  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  8th  February  j868, 

Shurut  Soonduree  Dabee  (Plaintiff), 
Appellant, 

versus 

Puresh  Narain  Roy  (Defendant), 
Respondent. 
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Baboo  Gopal  Lall  Miller  for  Appellant. 

Baboo  Bhyrub  Chunder  Banerjee  for 
Respondent. 


Wherey  under  color  of  a  decree,  in  course  of  execution, 
the  decree>holder  s^ets  possession  of  land  not  included 
in  the  decree,  otherwise  than  through  the  officer  of 
the  Court,  this  possession  and  the  questions  relating  to  it 
are  separate  from  the  questions  relatin^to  the  execution 
of  the  decree,  and  may  be  made  the  suSject  of  a  separate 
suit. 

MacphersoHy  J, — This  case  must  be  re- 
manded for  re-trial. 

The  plaintiff's  case  is  that,  "  under  color  " 
of  a  decree  for  certain  lands  which  was  being 
executed  against  her,  the  defendant  got  pos- 
session of  25  beegahs  and  some  cottahs  of 
land  wljich  were  not  included  in  that  de- 
cree. 

The  Judge  has  dismissed  the  suit  upon 
the  ground  that  it  will  not  lie,  inasmuch  as, 
upon  the  plaintiff's  own  case,  the  matter  is 
one  which  ought  to  have  been  disposed  of 
under  Section  1 1 ,  Aft  XXIII.  of  1 86 1 .  The 
Judge  further  holds  that,  as  an  application 
as  to  this  matter  was  once  made  to  the  Court 
under  that  Section,  the  plaintiff's  only  re- 
medy was  by  appeal  from  the  order  of  the 
Sudder  Ameen  dismissing  that  application,  if 
the  plaintiff  was  dissatisfied  with  that  order. 

It  appears  to  me  that,  upon  the  case  stated 
in  the  plaint,  the  question  between  the  parties 
is  not  necessarily  one  "  relating  to  the  execu- 
tion of  the  decree"  within  the  meaning  of  Sec- 
tion 1 1  of  Act  XXIII.  of  1861.  If  the  taking 
possession  by  the  defendant  of  the  25  beegahs 
was  a  transaction  entirely  distinct  from  the 
getting  possession  through  the  officer  of  Court 
of  the  other  lands,  then  the  possession  which 
the  defendant  obtained  of  the  25  beegahs, 
and  the  questions  arising  between  the  parties 
relating  to  that  possession,  are  separate  and 
distinct  from  the  questions  arising  between  the 
parties,  and  relating  to  the  execution  of  de- 
er ee^  and  being  separate  may  be  properly 
made  the  subject  of  a  separate  suit. 

The  Judge,  before  he  can  say  whether  the 
suit  will  or  will  not  lie,  must  go  fully  into  the 
case,  and  find  distinctly  the  facts  as  to  the 
mode  in  which  the  dispossession  of  .  the 
plaintiff  was  effected.  The  facts  being  clearly 
found,  the  Court  will  then  be  in  a  position  to 
form  an  opinion  as  to  whether  Section  1 1  of 
Act  XXIII.  of  1861  bars  the  present  suit,  or 
not.  As  it  is,  the  facts  not  being  found,  it  is 
impossible  to  say  whether  the  law  has  been 
correctly  applied. 

The  case  is  remanded  for  trial  de  novo, 
Jackson,  J. — r  concur. 


The  26th  June  1869. 
Present : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

fudges. 

Special  appeal— Execution— Section  37,  Act 

XXIII.,  z86z. 

'  Case  No.  1 1  of  1869. 

Application  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  Kemp  and  Glaner^ 
on  the  6th  March  i86g,  in  Miscellaneous 
Appeal  No,  $'3  of  186S. 

DebeePershad  Singh,  Objector  (Re^M>ndent), 

Petitioner, 

versus 

Syud  Delawar  Ali,  Decree-bolder  (Appellant), 

Opposite  Party. 

Mr.  R,  E,  Twidale  and  Baboo  Kalte 
Kishen  Sein  for  Petitioner. 

No  one  for  Opposite  Party. 

• 

Under  Section  27,  Act  XXIII.  of  1S61,  no  special 
appeal  lies  in  execution-proceedings  where  the  original 
decree  was  for  a  sum  less  than  500  rupees  and  in  a 
suit  cognizable  by  a  Court  of  Small  Causes. 

Kemp,  J, — After  hearing  the  pleader 
for  the  applicant,  we  think  that  our  former 
decision  was  wrong.  The  pleader  has  refer- 
red to  a  decision  published  in  Volume  VIII. 
of  the  Weekly  Reporter,  page  113,  which, 
we  think,  applies  to  the  case  before  the 
Court.  The  original  suit  was  for  a  snm 
under  5cx>  rupees,  and  was  cognizable  by 
the  Court  of  Small  Causes.  It  is  very  clear 
that,  under  Section  27  of  Act  XXIII.  of 
1 86 1,  no  appeal  would  lie.  We  therefore, 
under  the  precedent  quoted,  hold  that  the 
special  appeal  is  also  taken  away  by  that 
Section  in  the  execution-proceedings  arising 
out  of  the  original  decree,  which  was  for  a 
sum  less  than  500  rupees  and  in  a  suit  cog- 
nizable by  the  Court  of  Small  Causes.  Our 
former  decision  will  be  reversed,  the  special 
appeal  dismissed,  and  the  decision  of  the 
Judge  restored  with  costs.  ♦        ♦        ♦ 
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The  26th  June  1869. 

Present : 

The  Hon  bk  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Sdbititiitioa  of  a  new  plaintiff— Issues— Find- 
tngs— Evidence— Consent . 

Case  No.  3275  of  1868. 

Speiial  Appeal  from  a  decision  passed  by 
ike  Sttiofdina/e  Judge  of  Cuttack,  dated 
ike  i^lh  iieptemher  1868,  reversing  a  de- 
cision of  the  Moonsiff  of  that  District^  dated 
the  ^t St  January  1868, 

Beer  Chunder  Roy  (Plaintiff),  Appellant, 

versus 

Sbalkh  Tumeezooddeen  and  others  (Defend- 
ants), Respondents, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Bahoo  Mohendro  Lall  Mitter  for 
Respondents. 

W^  the  purchaser  of  a  plaintiff^s  rights  was  sub- 
ttitiied  (or  the  plaiqtiff*  the  irresfularity  was  held  to  be 
cared  b^  the  consent  of  the  defendant,  implied  in  his  of- 
fertof  DO  opposition,  but  appealing  from  the  judgment 
oathemenis,  making  the  substituted  plaintiff  one  of 
the  respondents. 

The  iii£ag  of  a  Civil  Court  as  to  the  execution  of  a 
«3  is  not  conclusive  evidence  on  the  point,  if  the  ques- 
6«of  its  execution  was  not  a  material  issue  in  the  suit. 

WWre  plaintiff  and  defendant  respectively  put  in  as 
enieice  dSiferent  portions  of  the  proceedings  in  a  for- 
cer wit,  and  found  arguments  thereon,  tne  Court  is 
*"^"^  to  use  them  all  as  evidence. 


Jackson,  J, — This  was  a  suit  originally 
biought  by  Juggessur  Roy  Mohapattur 
agtiost  Damoodur  Doss,  and  also  against 
Bongshee  Dhur  Roy  and  others;  his  alle- 
piioQ  being  that  he  (the  plaintiff)  and 
Bungshee  Dhur  being  jointly  entitled  to 
certain  immoveable  property,  that  property 
1^  been  attached  in  execution  of  a  decree 
^Ainst  Bungshee  Dhur  alone,  and  purchas- 
^  by  the  defendant  Damoodur,  who,  after 
^  purchase,  had  dispossessed  the  plaintifif, 
^  plaintiff  up  to  that  time  having  been 
>»  joint  possession  and  enjoyment  with 
Bmigshec  Dhur. 

The  defendant  denied  that  Juggessur  had 
wy  interest  in  the  properly,  and  alleged 
l^tt  it  belonged  to  Bungshee  Dhur  solely. 

Inuring  the  progress  of  the  suit  Jug- 
gessur sold  his  rights  to  Beer  Chunder  Roy ; 
uxl  upon  thetf  joint  application,  Juggessur 


was  taken  off  the  record,  and  Beer  Chunder 
substituted  for  him  as  plaintiff. 

The  Moonsiff  found  in  favor  of  the  plaint- 
iff, and  decreed  him  possession  of  the  dis- 
puted kismut,  inclusive  of  buildings,  tanks, 
trees,  <&c.,  and  decreed  also  that  the  auction- 
sale  made  by  the  brother  of  Juggessur  be 
reversed,  and  the  plaintiff  do  get  his  costs. 

Against  this  decision,  the  defendant 
Damoodur  appealed.  On  his  appeal,  the 
Subordinate  Judge  set  aside  the  judgment 
of  the  Moonsiff.  He  decreed  the  appeal, 
and  dismissed  the  plaintiff's  suit  with 
costs. 

The  plaintiff  now  appeals  specially,  and 
contends  that  the  judgment  of  tKe  Lower 
Appellate  Court  is  defective,  inasmuch  as 
that  Court  summarily  rejects  as  inadmis- 
sible between  these  parties  evidence  which 
was  not  merely  admissible,  but  also  con- 
clusive ;  and  because  that  Court  has  entirely 
omitted  to  advert  to  other  evidence  and 
circumstances,  which,  taken  together  with 
the  evidence  which,  was  rejected,  would  en- 
title the  plaintiff  to  a  decree. 

It  was  contended  by  the  respondent 
before  us  that  the  special  appellant  bad  no 
locus  standi^  and  that,  in  fact,  the  suit 
ought  to  abate  by  reason  of  the  original 
plaintiff  having  withdrawn  from  the  suit, 
and  the  Court  having  no  power  to  substitute 
another  plaintiff  in  his  room  ;  and  in  sup- 
port of  this  argument  he  referred  to  the 
case  in  9  Weekly  Reporter,  p.  487.  It  is 
sufficient  to  Say  on  that  point  that,  although 
what  the  Court  did  in  respect  of  substi- 
tuting the  plaintiff  was  probably  irregular, 
it  was  an  irregularity  which  was  capable  of 
being  cured  by  the  consent  of  the  defendant, 
and  that  the  defendant  in  this  case  did  con- 
sent in  the  most  emphatic  manner.  He  not 
merely  offered  no  opposition  to  what  took 
place  in  the  first  Court,  but  he  actually 
appealed  against  the  judgment  on  the 
merits,  making  the  substituted  plaintiff  one 
of  the  respondents. 

The  evidence  which  the  Subordinate 
Judge  declared  to  be  inadmissible  was  a 
judgment  of  the  Principal  Sudder  Ameen, 
dated  24th  August  1865,  in  a  suit  between 
Bungshee  Dhur  as  plaintiff,  and  his  eldest 
brother  Hureehur  as  defendant,  the  other 
brothers,  as  I  understand,  having  also  been 
made  defendants,  but,  as  I  suppose, /rr7-/2?r/7/rf 
defendants  merely.  The  object  of  that 
suit  was  to  establish  on  behalf  of  Bungshee 
Dhur    his    right    as     member    of    a    joint 
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undivided  Hindoo  family,  to  one-fourth  of 
the  whole  estate  left  by  their  father. 

To  Bungshee  Dhur's  plaint,  the  eldest 
brother  answered  that  the  property  of 
their  father  was  not  regulated,  as  to  its 
descent,  by  the  common  Hindoo  law,  but 
by  a  koolachar,  or  family-custom,  whereby 
the  eldest  brother  took  the  entire  property 
and  the  younger  brothers  were  entitled  only 
to  maintenance  ;  and  he  further  alleged  that, 
in  conformity  with  that  custom,  the  father 
had  in  his  lifetime  executed  a  will,  whereby 
the  bulk  of  the  family-property  being  given 
to  the  eldest  brother,  certain  property,  includ- 
ing the  property  now  in  dispute,  was  assigned 
to  Bung«hee  Dhur  and  his  uterine  brother 
Juggessur. 

In  that  suit,  the  will  to  which  the  defend- 
ant referred  was  not  produced.  He  alleg- 
ed that  he  could  not  produce  it,  because  it 
was  in  the  custody  of  the  plaintiff  Bungshee 
Dhur  himself,  who,  with  a  view  to  support 
his  own  pretensions  in  that  suit,  concealed 
the  will,  and  kept  it  out  of  the  way. 

The  Principal  Sudder  Ameen  appears  to 
have  found  in  that  case  that  the  facts  were  as 
alleged  by  the  defendant.  He  found  the  fami- 
ly-custom, and  he  also  found  that  the  father 
had  executed  the  will  as  stated. 

Now,  in  the  suit  before  us,  the  plaintifE  put 
in  the  judgment  of  the  Principal  Sudder 
Ameen  in  that  case,  and  the  defendant  put 
in  the  decree  and  the  evidence  which  Bung- 
shee Dhur  himself  had  given  in  that  suit,  and 
it  is  the  judgment  which  the  Subordinate 
Judge  has  now  held  to  be  inadmissible  in 
evidence,  and  not  binding  in  any  shape  on 
the  defendant. 

It  was  in  the  first  instance  argued  before 
us  that  this  evidence  was  not  merely  ad- 
missible, but  conclusive.  Conclusive  it  ma- 
nifestly was  not  for  this  simple  reason,  that 
the  issue  regarding  the  will  was  not  really 
a  material  issue  in  the  first  suit.  The  ma- 
terial issue  in  that  case  was  whether  the  pro- 
perty of  Bungshee  Dhur's  father  devolved 
upon  his  sons  according  to  the  Hindoo  law 
prevalent  in  that  district,  or  was  governed 
by  a  peculiar  family-custom.  The  circum- 
stance of  a  will  made  by  the  father  and  ac- 
quiesced in  by  the  sons,  in  furtherance  of  that 
custom,  making  provision  by  way  of  main- 
tenance for  the  younger  sons,  was,  no  doubt, 
a  circumstance  in  favor  of  the  existence  of  the 
custom ;  but  it  was  not  a  separate  material 
issue,  the  determination  of  which  would  dis- 
pose at  all  of  that  suit  2,%  a  whole. 


The  question  then  remains  whether  this 
was  admissible.  On  this  point  it  is  sufficient, 
1  think,  to  say  that  the  question  does  not 
really  arise  here  as  a  question  of  law.  No 
doubt,  if  this  judgment  alone  had  been  ten- 
dered on  behalf  of  the  plaintiff,  and  had  been 
then  objected  to  by  the  defendant  as  inad- ' 
missible,  and  if  no  other  proceedings  in  the  J 
case  had  been  produced,  it  would  be  a  ques- 
tion for  the  Lower  Appellate  Court  and  for 
us  to  determine  whether  or  not  it  was  ad- 
missible ;  and  the  question  arising  in  that' 
way,  I  think  we  should  have  been  bound,  in 
accordance  with  previous  decisions  of  this 
Court,  to  hold  that  it  was  not  admissible. 

But  the  question  does  not  come   before  us. 
in  that  way,  because  it  was  not  objected  to. 
So  far  from  its  being  objected  to,  other  parts 
of  the   proceedings   in   the   very    same  suit 
were  put  in  by  the  defendant  himself.     That 
being   so,   the   plaintiff   and   the    defendant 
having  respectively  put  in  different  portions 
of  the  proceedings  in  that  suit,  and  having 
referred  to  and  having  built  up   arguments 
upon   those    different   proceedings,   I  think 
the  Subordinate  Judge  was  bound  to  look 
at  them  all  as  evidence,  and  to  make  use  of 
them  for   whatever   light   they   could   throw 
upon  the  facts  of  the  case.     That  being  so, 
it  is  clear  that  there  was  also  other  evidence. 
There    was    the     evidence    on    which    the 
Moonsiff  had  found  in  favor  of  the  plaintiff 
that  up  to  the  period  when  the  defendant, 
Damoodur,  made  his  purchase,  the  plaintiff 
had   been    in  joint  possession  of  this  land 
with   his  brother    Bungshee    Dhur;    and  if 
that  were  so  found,  1  think  that  that  would 
be  not  only  a  circumstance  of  itself  in  the 
plaintiff's  favor,  but  it  would  also  assist  the 
Court  materially  in  coming  to  the  conclusion 
that  this  property  had  descended   by  will; 
because  otherwise  it  seems  to  me,  it  would 
be  impossible  to  account  for  a  joint  possession 
over  that  property  by  only  two  out  of  four 
brothers,  members  of  a  joint  Hindoo  family. 
That  being  the  case,  I  think  we  must  say 
that  the  Principal   Sudder   Ameen  has  not 
fully   advened   to   all   the    evidence  in  this 
case,  and   that  consequently  the  case  must 
be   remanded   to  him  for  further  consider- 
ation. 

Markhy,  y.—  l  am  entirely  of  the  same 
opinion.  1  base  my  judgment  as  to  the 
remand  to  the  Subordinate  Judge  to  consi- 
der the  evidence  entirely  on  the  same  grounds 
as  Mr.  Justice  Jackson.  1  fully  agree  that, 
according  to  the  decisions  of  this  Court,  which 
sitting   here  we  ^re    bound   to  follow,  wc 
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^should  have  been  bound  to  hold  that  this  do- 

ent  was  not    admissible.     If  this  judg- 

:,  or  any  part  of  those  proceedings,  had 

ffceen  objected  to  in  the  first  instance  by  the 

they  must, have  been  rejected;  but 

parties,  each  having  put  in  portions  of 

ings,  and  each  having  founded  ar- 

in  their  own  favor  on  those  different 

-portions  of  the  proceedings,  they  made  those 

proceedings  evidence  in  this  case.     1  think 

the  parties  had  by  their  own  conduct 

these  proceedings  evidence,  and  that 

th«  Judge  was,  therefore,  wrong  in  not  so 

considering  them.   I  think,  therefore,  that  we 

caght  to  remand  this  case  in  order  that  those 

proceedings  may  be  considered  with  the  other 

evidence  in  the  case. 


The  26th  June  1869. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 
E.  Jackson,  Judges. 

Oamagea — Malicious  prosecution. 

Case  No.  393  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Raj  shaky  e,  dated 
the  2yth  November  t868,  reversing  a  deci- 
sion 0/  the  Moonsiff  of  Serajgunge,  dated 
the  28th  July  1868. 

Uuro  Lali  Biswas  (Plaintiff),  Appellant, 

versus 

Horo  Chander  Roy  and  others  (Defendants), 

Respondents, 

Baboo  Nuleet  Chunder  Sein  for  Appellant. 

Baboo  Bhugobutty  Churn  Ghose  for 
Respondents. 

Ib  estimatipr  damages  for  a  malicious  prosecution,  a 
Cnril  Court  is  not  necessarily  wrong  in  taking  into 
coosideration  the  plaintiff's  feelings. 

Macpherson,  J. — In  this  case  the  plaint- 
iff sues  to  recover  damages  for  a  malicious 
prosecatioD  instituted  against  him  by  the 
respondent  and  others  not  now  before  us. 
The  Moonsiff  gave  him  a  decree  for  10 
rupees  with  costs. 

The  judgment  of  the  Moonsiff  is  clear 
and  apparently  sound.  On  appeal,  the 
Subordinate  Judge  reversed  the  decision  of 
the  Moonsiff  for  various  reasons,  many 
of  which  are  unsound.  The  Subordinate 
Judge  says  that,  because  the  charge  made 
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against  the  appellant  was  not  a  charge  of 
theft,  or  dacoity,  or  criminal  breach  of  trust, 
but  was  a  charge  under  Section  144  of  the 
Penal  Code,  for  being  a  member  of  an  un- 
lawful assembly  being  armed  with  deadly 
weapons — and  (under  Section  324)  of 
voluntarily  causing  hurt  by  using  deadly 
weapons — and  (under  Section  447)  of 
committing  criminal  trespass — the  plaintiff 
could  not  have  been  injured  by  it  in  any 
way,  and  therefore  has  no  cause  of  action.  It 
is  simply  absurd  to  say  that,  because  the 
charge  is  laid  under  one  Section  of  the 
Penal  Code  rather  than  under  another,  the 
plaintiff  cannot  have  been  injured  in  his 
reputation  by  the  charge  being  made.  The 
offences  charged  against  the  plaiiftiff  are 
very  grave  and  serious  offences,  and  might 
well  do  great  injury  to  his  reputation.  It 
was  quite  competent  to  the  Subordinate 
Judge  to  have  found  (if  he  considered  on 
the  evidence  that  such  was  the  case)  that, 
as  a  matter  of  fact,  the  appellant  had  not 
sustained  any  injury.  But  the  reasons  he 
gives  for  reversing  the  decision  of  the  Moon- 
siff cannot  for  a  moment  be  supported. 

The  decision  of  the  first  Court  must  be 
restored,  and  that  of  the  Lower  Appellate 
Court  must  be  reversed. 

Certain  objections  to  the  decision  of  the 
Lower  Appellate  Court  were  taken  under 
Section  348  of  the  Civil  Procedure  Code 
by  the  respondent;  but  it  appears  to  me 
that  there  is  nothing  in  any  of  them. 

As  regards  the  question  of  limitation, 
I  think  the  decision  in  the  case  of  Abdul 
Hossein  versus  Goluck  Chunder,  8  Weekly 
Reporter,  page  433,  is  in  point,  and  that 
the  latter  decision  in  Huree  Narain  Mytee 
versus  Ojoodhya  Ram  Sen,  10  Weekly  Re- 
porter, page  308,  is  not. 

As  regards  the  other  question  of  the 
Court  having  taken  the  feelings  of  the 
appellant  into  account  in  awarding  dam- 
ages, there  is  nothing  to  show  that  the 
Court  of  first  instance  considered  the  plaint- 
iff's mere  feelings  in  estimating  the  dam- 
ages. If  he  had  considered  them,  however, 
the  Moonsiff  would  not  have  been  necessa^- 
rily  wrong.  In  the  case  of  Komul  Chunder 
Bose  versus  Nobin  Chunder  Ghose,  10 
Weekly  Reporter,  page  184,  which  has  been 
referred  to,  the  facts  are  quite  different. 
No  doubt,  I  then  said  (and  said  rightly) 
that  the  injury  to  the  feelings  of  the  plaint- 
iff could  not  be  taken  into  consideration ; 
but   in  that  case  there  had  been  no  real 
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publication  of  the  libel,  the  libel  being  con- 
tained in  a  letter  which  was  put  into  the 
hands  of  the  plaintiff  himself  and  not  other- 
wise published. 

This  present  suit  is,  in  my  opinion,  alto- 
gether a  most  trifling  one,  and  no  costs  of 
the  appeal  should  be  allowed. 

Jackson,  J. — I  concur. 


The  26th  June  1869. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
•   Hobhouse,  Bart,y  Judges. 

*'  Sttdder    kfaajana"— Construction— Documents 
—Sworn  testimony— Thakbust  papers. 

Cases  Nos.  542  and  543  of  1869. 

Special  Appeals  from  a  decision  passed  by 
the    Additional     Subordinate    Judge    of 
Dacca,    dated    the    ^th    Deceniber    1868, 
reversing  a   decision   oj  the  Moonsiff  of 
thai  District,  dated  the  syth  March  1868. 

Kalee  Tara  Debia  and  another  (Defendants), 

Appellants, 

versus 

Nittianund   Shaha    and   another   (Plaintiffs), 

Respondents, 

Bdboos  Chunder  Madhub  Ghose  and  Sree- 
nath  Banerjee  for  Appellants. 

Bahoos  Ashootosh  Dhur  and  Kalee  Mohun 
Doss  for  Respondents. 

The  words  suddcr  khnjana  do  not  necessarily  mean 
a  rental  payable  to  Government,  but  may  imply  a 
lental  payable  to  the  zemindar. 

In  accordance  with  former  rulings  (1  W.  R.,  page 
131 ;  6  W.  R.,  page  82),  it  was  held  that,  before  a 
document,  of  whatever  age  it  may  be,  can  be  put  in  as 
legal  evidence,  there  must  be  sworn  testimony  as  to  the 
custody  from  which  it  has  come. 

Thakbust  papers  are  primd'facie  evidence  against 
the  proprietors  of  estates  comprehended  in  them. 

Hobhouse,  J. — In  these  cases,  which  are 
admittedly,  in  fact,  one  case,  the  plaintiffs 
sued  to  recover  possession  of  some  6  beegahs 
of  land  on  the  following  allegations.  They 
said  that  the  lands  were  situated  partly  in 
talook  1024,  and  partly  in  talook  1062 ; 
that  one  Ram  Kant  Shaha  had  purchased 
the  lands  before  the  Decennial  Settlement  ai 
a  sudder  khajana  of  11^  annas;  that 
subsequently    in    1259,    the  proprietors  of 


the  talooks  named  had  confirmed  th 
tlement  of    the   lands,   and   that  they^ 
plaintiffs,  had  in  that  .year  purchased    ti 
from    the  heirs  of   Ram   Kant  Shaha^ 
that  so  they  had  held  them  up  to  a  oe 
time  when  they  sued  the  ryots  of  the  la.i 
for  the  rents  of  them,  and  that,  on  ihi3 
casion,  the  proprietor  of  talook   1062    si 
cessfiilly    intervened    under  the   provlsi< 
of  Section  77,   Act  X.  of   1859,   and    ti 
they  were,  therefore,  now  compelled    to 
stitute  this  suit.      They,  the  plaintiffs,    pi 
fessed  to  hold  the  lands  as  shikmeedars. 

The  defendant,  the  proprietor  of  rJ 
talook  1062,  who  is  the  special  appelian 
before  us,  denied  the  plaintiff's  shikme 
rights,  and  alleged  that  the  lands  belonged 
entirely  to  her  talook. 

The  first  Court  found  that  the  plaintiA 
had  not  proved  their  shikmee  righfi,  and 
dismissed  their  suits. 

The  Lower  Appellate  Court  has  reversed 
that  decision,  and  has  given  the  plaintifEr 
decrees,  and  thereupon  the  defendant  Kalee 
Tara  appeals  specially  before  us. 

There    are  but    two  grounds    taken    in 
special   appeal,  and  they  are  these.     It   is 
contended,  first  of  all,  that  upon  the  plaint- 
iffs*  own   setting   forth  of  their    rights,    as 
shown  by  their  main  documents,  the  tenure* 
that  they  hold  is  shown  not  to  be  a  shikmee 
tenure,  and  so  it   is  not  a  tenure  M-hich  is 
protected  against  the  defendant,  the  auction- 
purchaser,   by  the  provisions  of  Aft  XI.  of 
1859.     On  this  point  the  argument   of  the 
pleader  for  the  special  appellant  is  that  the 
transaction  set  forth  in  the  plaintiff's   docu- 
ments   amounts  to  an    out-and-out   sale  of 
the  lands,  and  that  this  is  shown,  first  of  all, 
by  the  fact  that  the  transaction  is  called  a 
^'sale;''  and,  secondly,  by  the  fact  that  the 
rental  spoken  of  is  called  a  sudder  khajana^ 
and  so  is  not  a  rental  as  of  an  under-tenant 
to  the  zemindar,   but  as  of  a  shareholder 
to  the  Government. 

We  have  considered  the  document  of 
1 1 90  B.  S.,  on  which  the  special  appellant 
relies,  and  we  think  that  the  terms  used  in 
that  document  do  not  necessarily  comprehend 
such  a  transaction  as  the  pleader  for  the 
special  appellant  contends  for,  and  that, 
on  the  other  hand,  the  expressions  used  in 
that  document  are  of  such  a  nature  that  we 
cannot  say  that  the  Lower  Appellate  Court 
was  wrong  in  law  in  interpreting  that 
document  to  be  declaratory  of  a  shikmee 
teniu'e.    The  words  sudder  khajana  in  oar 
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:menl  and   to  our  experience,   do   not 

rily  mean   a   rental   payable  to  Go- 

iment:  and,  on  ihe  contrary,  had  such 

fental   been    meant    by   the    words,   we 

lid  have  expected  that  to  those  words 

^.^lere  would  have  been  added  other  words 

,CSprr5>iIj   declaring    that    the     rents    were 

jixrabh  to  the  Government  or  its  officers  ; 

and    certainly    the    words    sudder    khajana 


though  those  receipts  are  not  directly  proved, 
yet  that  when  the  Lower  Appellate  Court  has 
found  that  the  plaintiffs  have  been  holding 
under  a  tenure  of  the  nature  spoken  of  in 
those  receipts,  the  Court  was  justified  in 
holding  the  documents  to  be  genuine,  even 
though  they  might  not  have  been  directly 
attested ;  and  the  pleader  for  the  special  re- 
spondent relies  upon  a  passage  in  Taylor  on 
Tr  we  think,  be  meant  to  imply  a  rental  i  Evidence,  to  be  found  in  the  3rd  Edition, 
panble  to  the  zemindar,  and  there  is  evi-  Chapter  X.,  Section  601.  page  549.  Whether 
dence — direct  evidence — in  this  case  that  or  not  there  is  laid  down  in  that  passage  the 
such  2  rental  was  paid  by  the  plaintiff  to  the  |  doctrine  that,  under  certain  circumstances, 
zemindar.  i  a  document  put  in  evidence  need  not  be  di- 

On  the  other  hand,  the  contention  be- 1  ^^^"^"^y  attested,  that  is,  by  the  oath  of  some 
Iwecn  ihc  parties  was  not  taken  in  the  I  P^^'SO"  showing  from  what  custody  the 
Aape  at  which  it  is  now  presented  to  ^oc^iment  came,  is  not,  we  thmk,  jpatenal 
OS  in  special  appeal,  and  it  is  not  shown  on  ,  ^^^^^  because  we  think  that  the  doctnne  is 
^  record  that  the  rental  was  in  this  case  "^*  applicable  to  this  country,  and  because 
imcndcJ  to  be  paid,  or  was  actually  paid,  to  '  '^^^  ^^^^  ^^  it  not  applicable  in  our  judgment, 
the  Government.  The  pleader  for  the  speci- ,  ^"^  *^  ^^  not  shown  to  have  been  ever  applied, 
al  appellant  relies  on  a  case  to  be  found  at  I  ^"^  *  contrary  doctnne  has,  we  think,  m 
pwreii7.  Volume  VI..  Weekly  Reporter  :  I  ^^«  precedents  relied  on  by  the  pleader  for 
bal  it  is  clear  to  us  that  the  facts  in  that !  ^^®  special  appellant  been  more  than  once 
case  were  quite  different  from  the  facts  in  ^«^-  ^®  *^'"^  ^^^^  L"  /,"?  precedents  .to 
diis,  for  there  the  Judges  say  that  the  ^^  ^^""^  *^  P*^^^  33^0/^  Yolume  I.,  Weekly 
agreement  was  "that  the  vendees  should  |  J^P^''^^^ '  P^?^  ^^  °^  Volume  VI.,  Weekly 
"par  Rupees  13  as  their  proportion  of  the  1  5^P,°/r^^V\  ^"^  V^''^  }  and  238  of  Volume 
*'  Goferament  revenue  direct  to  the  Govern- '  ^-^  Weekly  Reporter,  it  has  been  defimtively 
"  mtnxr  and  it  was  clearly  on  the  strength  '  ^^^^  ^^^^  ^*^«^«  ,°^"5t  be  sworn  testimony  as 
of  this  agreement— an  agreement  not  shown  ^^^^^  ^^stody  from  which  a  document,  of 
to  ciist  in  this  case-that  the  Judges  held  I  ^^^atever  age  it  may  be,  has  come.  Now, 
lim  there  was  no  shikmee  under-tenure,  \  *»"  ^^^^  5^^se  there  is  no  such  evidence,  and 
te  that  the  tenure  of  the  defendants  before  ;  ^*^^"»  therefore,  the  Judge  has  held  that  the 
Iten  was  the  tenure  as  of  a  proprietary  document  in  this  case  is  genuine,  he  has,  m 
shareholder.  We  think,  therefore,  that  the  P"*"  judgment,  conie  to  that  finding  upon  no 
ta  objection  is  not  tenable.  legal   evidence.     It  is    then   contended  by 

the  pleader  for  the  special  appellant  that,  if 

The  second  objection  is  that  there   is  no  \  this  document  be  taken  out  of  consideration, 

fegal  evidence  on  the  record  to  prove  that  the  .  there  is  then  no  legal  evidence  to  prove  that 

tenure  set  up  by  the  plaintiffs  was  a  tenure    the  plaintiff's  tenure  was  created  before  the 

in  existence  before  the  time  of  the  Perpetu-    Decennial    Settlement.      The    thakbust    of 

al  Settlement.     In  support  of  this  plea,  the  '  1265  is  affirmed  to  be  no  evideijce  at  all,  and 

pleader  for  the  special  appellant  takes  the '  the  bundobust  and  dakhillas  and  the  oral 

evidence  piecemeal,  and  endeavours  to  show,  i  evidence  are  said  not  to  take  the  plaintiff's 

either  that  that  evidence  is  no  evidence  at    case  sufficiently  far  back.     We  do  not  agree 

^1.  or  else  that  it  is  no  evidence  of  the  par-    that   the   thakbust  is    no   evidence    at   all. 

ticular  tenure  set  up.     That  evidence  con-  \  We  understand  that  maps  of  this  description 

ssts,  first  of  all,  of  certain  receipts  of  the    are  prepared  by  Government  authority;  that 

Wrn90;  secondly,  of  two  attested  bundo- '  they  were  prepared  in   this  case  when  no 

hiaas  granted  by  the  zemindars  of  the  two  I  dispute  was  current ;  that  notice  is  given  to 

Ulooks  respectively  in  the  year  1259  ;  third- 1  all  proprietors  of  mouzahs  and  mehals  before 

1ft  of  attested  dakhillas  ranging  from  1259    such  documents  are  prepared   and  execut- 

^  '270;  fourthly,   of  thakbust  papers  of   ed,  so  that  they  may  come  in  and  make  objec- 

^^^5  i'  and  lastly,  of  oral  testimony  of  witness-  \  tions,  if  they  have  any,  on  the  spot ;  and 

«•    As  regards  the  receipts  of  II 90,  it  is  con-    that  the  very  purpose  of  these  documents 

^ded  that  they  are  not  at  all  proved,  and    is  to  set  forth  the  boundaries  of  mehals  and 

«a^i  therefore,  they  are  no  evidence  in  the    mouzahs  on  the    basis  of    possession,  and 

^^*    On  the  other  hand,  it  is  said  that,  al-    that  every  one   in  the  neighbourhood  has 
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thorough  knowledge  of  the  proceedings 
in  the  preparation  of  these  maps.  This 
being  so,  we  think  that  it  cannot  be  said 
that  they  are  not  primd-facie  evidence  for  or 
against  the  proprietors  of  the  Estates  which 
may  be  comprehended  in  them,  and  in  this 
case  we  understand  that  the  thakbust  in 
question  did  set  forth  this  particular  shikmee 
as  held  by  the  plaintiffs  and  as  situated 
in  the  special  appellant's  mehal.  We  think, 
therefore,  that  this  thakbust  was  rightly 
used  as  some  evidence  by  the  Lower  Ap- 
pellate Court. 

We  think,  too,  and  indeed  it  is  not  con- 
tested but  that  the  bundobusts  and  dakhillas 
and  oral  testimony  were  evidence  also,  but 
still  W9  are  of  opinion  that  all  this  evi- 
dence taken  together  does  not  carry  the 
plaintiff's  case  far  enough.  The  thakbust, 
the  bundobusts,  the  dakhillas,  and  the  evi- 
dence of  witnesses  do  undoubtedly  contain 
legal  evidence  to  the  effect  that  at  least  from 
the  year  1259  downwards,  the  tenure  held 
by  the  plaintiff  was  a  shikmee  tenure, 
but  we  do  not  think  that  this  evidence, 
standing  alone,  will  take  the  plaintiff's  case 
any  further  back  in  proof  of  the  shikmee; 
for,  when  we  come  to  consider  the  evidence 
of  Gooroo  Prosaud  Mozoomdar  and  Kally 
Nath  Gangolee — the  only  evidence  which 
takes  the  case  back  any  number  of  years 
— ^we  find  that,  although  it  does  distinctly 
prove  that  the  descendants  of  Ram  Kant 
held  these  lands  from  a  period  that  we  may 
safely  take  as  the  year  1818,  and  that  those 
descendants  took  as  heirs,  still  that  evidence 
does  not  show  the  exact  tenure  that  was 
taken ;  and  although  the  witness  Brojo  Soon- 
dur  Dutt  does  directly  speak  to  the  tenure, 
still  this  witness  was  comparatively  a  young 
man,  and  cannot  be  said  to  have  taken  the 
case  much  farther  back  than  20  years  before 
suit.  There  is  no  doubt».  however,  in  our 
minds  that,  if  the  receipts  of  1190  had  been 
legally  established,  they  would  have  supplied 
the  missing  links  in  the  plaintiff's  chain  of 
evidence ;  and  it  is  contended  by  the  pleader 
for  the  special  respondent  that,  if  his  case  has 
failed  of  proof  by  reason  that  he  has  not  es- 
tablished, so  far  as  he  could  establish,  these 
receipts,  the  fault  was  not  his ;  and  he  asks, 
therefore,  that  in  justice  he  may  be  permit- 
ted to  have  the  opportunity  of  proving,  to 
what  extent  he  can,  these  receipts.  On  the 
other  hand,  the  pleader  for  the  special  appel- 
lant contends  that  his  client  always  denied 
that  the  receipts  in  question  were  genuine,  and 
that,  therefore,  he  did  put  the  plaintiffs  to  the 
proof  of  those  receipts,  and  give  them  the  op- 


portunity of  adducing  whatever  evidence  tl 
had  in  support  of  them.  We  have  had  sot 
difficulty  in  arriving  at  an  opinion  as  to 
course  which  we  ought  to  pursue  in  this  cs 
On  the  whole,  we  think  that  the  plaintiffs 
entitled  to  have  the  opportunity  they  ask 
W^e  find  upon  the  issue  in  the  first  Court 
there  was  no  direct  contention  as  to  the  gei 
ineness  of  the  receipts,  and  so  far  from 
we  find  that  that  Court  does  not  even  m( 
tion  those  receipts  except  indirectly;  and 
cannot  shut  our  eyes  to  the  fact  that,  amongBl 
the  pleaders  and  the  parties  in  the  Mofossl 
Court,  it  is,  and  has  been  for  some  time,  the 
practice  to  consider  that  documents  of  avcij 
old  date,  such  as  the  present,  do  not  need  to 
be  supported  by  any  direct  evidence.  Wc 
think,  therefore,  that  the  plaintiffs  ought  to 
have  the  opportunity  of  establishing  the  re- 
ceipts of  1 190  to  whatever  extent  they  can 
do  so. 

We  may  here  mention  that,  in  the  course 
of  the  argument,  it  was  contended  by  the 
pleader  for  the  special  respondents  that 
Clause  4,  Section  37,  Act  XI.  of  1859,  pro- 
tected his  clients'  tenure  from  the  anction- 
purchaser  ;  but  in  this  matter  we  have  simply 
to  remark  that  there  is  no  legal  evidence  on 
the  record  that  the  lease  in  question  was  such 
a  lease  of  lands  whereon  gardens  and  tanks 
were  made,  as  contended  by  the  special  re- 
spondents. We  think,  therefore,  that  this 
argument  Is  not  valid. 

On  the  whole,  we  think  it  proper  to  refer 
the  case  to  the  Lower  Appellate  Court  with 
instructions  that  it  do  give  the  plaintiffs  an 
opportunity  of  establishing  the  receipts  o\ 
1 1 90  and  the  dakhillas  of  1195  to  12051  a^d 
the  defendants  of  rebutting  the  same,  and  that 
that  Court  do  then  return  the  records  to  this 
Court  within  two  months  from  the  date  ol 
the  receipt  of  this  order,  together  wilh  the 
additional  evidence  taken,  for  ihe  final  deter- 
mination of  the  case.  No  delay  should  lake 
place  in  executing  this  order. 
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The  aSth  June  1869. 

Present : 

Tlw  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Arbttntum-award— Appeal— Sections  320  and 
32s  Act  VIII.,  1859. 

Case  No.  3217  of  1868. 

Special  Appeal  from   a   decision  passed  by 
the     Officiating     Additional     Judge     of 
ytssorcy    dated  the  jrd   September    i868y 
reversing   a   decision   of  the   Moonsiff  of 
Khoolneak,  dated  the  2jrd  March  i86y. 

Poreshnaih  Dey  and  another  (Defendants), 

Appellants, 

versus 

Nobin  Cbander  Dult  (PlaintiflF),  Respondent. 

Bahoo  Bungshee  Dhur  Sein  for  Appellants. 

Baboo  Bhoivanee  Churn  Dull  for  Respondent. 

A  Court  has  every  power  to  look  into  the  proceedinij^s, 
depoeitions,  and  exhibits  submitted  by  arbitrators  tinder 
SectioQ  320,  Act  VIII.  of  1S59,  and,  \i  satisHed  that  the 
awani  is  of  such  a  character  as  to  raise  a  reasonable 
pfcsumption  o(  misconduct  on  the  part  of  the  arbitra- 
tors, it  may  set  aside  the  award. 

Where  a  Courtis  order  declining  to  pass  sentence 
acoDfdiog  to  an  arbitration-award  is  reversed  in  appeal, 
tise  Lower  Appellate  Court's  order  is  open  to  special 
appeal.  Section  125  applies  only  to  the  Court  which 
refers  a  case  to  arbitrators. 

Miiier,  y, — W*  are  of  opinion  that  the 
decision  of  the  Lower  Appellate  Court 
ongbt  to  be  reversed.  The  Moonsiff,  who 
tried  this  suit  in  the  first  instance,  referred 
it  to  arbitration  under  the  provisions  of 
Section  315,  Act  VIII.  of  1859.  The  ar- 
bitrators came  to  the  conclusion  that  the 
traDsaction  relied  upon  by  the  plaintiff  was 
altogether  fictitious,  but  they  nevertheless 
held  that  the  plaintiff  was  entitled  to  a 
decree,  inasmuch  as  the  defendant  had 
affixed  his  signature  to  the  byna-puttro 
upon  which  the  suit  was  brought. 

The  MoonsilT  declined  to  uphold  this 
award  upon  the  ground  that  the  arbitrators 
were  guilty  of  misconduct  in  deciding  con- 
trary to  the  evidence  which  they  themselves 
had  accepted  and  believed. 

On  appeal,  the  Judge  has  reversed  the 
BloonsiS's  decision,  holding  that  the  Moon- 
tiflf  had  no  jurisdiction  to  refer  to  the 
evidence  taken  by  the  arbitrators  for  the 
purpose  of  determining  whether  they  were 
guilty  of  misconduct  or  not. 

It  has  been  contended  before  us  that,  the 
Judge  having  disposed  of  the  case  according 


to  the  award  of  the  arbitrators,  the  decision 
is  final  under  the  provisions  of  Section  325 
of  the  Code.  But  we  are  clearly  of  opinion 
that  this  contention  is  not  sound.  The 
provisions  of  Section  325  apply  to  that  Court 
only  by  which  the  case  is  referred  to  arbitra- 
tion, and  to  no  other  Court.  In  the  present 
case,  the  Court  which  made  the  reference 
declined  to  pass  judgment  according  to  the 
award ;  and  the  Judge  having  on  appeal  re- 
versed the  decision  of  that  Court,  we  have 
every  power  to  see  whether  the  Judge's  deci- 
sion is  correct  or  otherwise.  There  is 
nothing  in  the  provisions  of  Section  325 
which  goes  to  show  that  those  provisions 
were  intended  by  the  Legislature  to  be 
applicable  to  a  oase  like  the  present  and  we 
are  bound  to  entertain  this  special  appeal, 
there  being  no  express  provision  to  the 
contrary. 

Upon  the  merits,  we  are  of  opinion  that 
the  Judge's  decision  is  wrong.  The  Moonsiff 
had  every  power  to  refer  to  the  whole  of 
the  arbitration-record,  for  the  purpose  of  de- 
termining whether  the  arbitrators  were  guil- 
ty of  misconduct  or  not.  Section  320  says  : 
"  When  an  award  in  a  suit  shall  be  made 
"either  by  the  arbitrator  or  arbitrators,  or 
**  by  the  umpire,  it  shall  be  submitted  to  the 
"  Court  under  the  signature  of  the  person  or 
"  persons  by  whom  it  is  made,  together  with 
"  all  the  proceedings,  depositions,  and  exhibits 
"  in  the  suit."  If,  therefore,  the  arbitrators 
are  bound  to  submit  to  the  Court  all  the  pro- 
ceedings, depositions,  and  exhibits  in  the 
suit,  the  Court  to  which  they  are  submitted 
has  every  power  to  look  into  them ;  and  if,  on 
the  perusal  of  those  proceedings,  depositions, 
and  exhibits,  the  Court  is  satisfied  that  the 
award  is  of  such  a  perverse  character  as  to 
raise  a  reasonable  presumption  of  miscon- 
duct on  the  part  of  the  arbitrators,  it  has 
every  power  to  set  it  aside. 

Charges  like  partiality  and  misconduct 
are  seldom  capable  of  direct  proof,  and  if  the 
proceedings  of  the  arbitrators,  which  contain 
the  best  available  evidence  of  their  conduct, 
are  not  to  be  referred  to  for  the  purpose  of 
determining  whether  that  conduct  was  good 
or  bad,  gross  failure  of  justice  might  ensue 
in  many  cases.  In  the  present  case,  there 
can  be  no  doubt  that  the  award  of  the  arbi- 
trators is  highly  improper  on  the  very  face 

!  of  it,  and  the  Moonsiff  was  fully  justified  in 

I  holding  them  guilty  of  misconduct  in  having 
decided  the  case  contrary  to  all  the  evidence 

I  which   they  had    themselves  recorded  and 

'  believed. 
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We  reverse  the  decision  of  the  Judge,  and 
restore  that  of  the  Moonsiff  with  the  costs 
of  this  Court  and  of  the  Lower  Appellate 
Court. 


The  28lh  June  1869. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Milter,  Judges, 

Application  for  review  —  Cause  of  delay  — 

Appeal. 

Case  No.  3195  of  1869. 
• 
Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Niiddea,  dated  the 
8th  September  1868^  reversing  a  decision 
of  the  Moottsijf  of  Kooshtea,  dated  the  22nd 
July  i86y, 

Kristo  Gobind  Joardar  and  others 
(Plaintiffs),  Appellants^ 

versus 

Jugobundhoo  Sircar  and  others  (Defendants), 

Respondents, 

Baboo  Ashootosh  Chatterjee  for  Appellants. 

Baboos  Bhuggobutty  Churn  Ghose  and  Bho- 
wanee  Churn  Dutt  for  Respondents. 

A  suit  for  posser.sion  having'  been  decreed  in  the  ah- 
sence  of  the  defendants,  they  apph'ed  for  a  re-hearingf, 
and  their  application  was  rejected.  They  then,  after 
the  time  allowed  by  law,  applied  for  a  review  of  jud^- 
ment  which  was  granted  without  any  determination  as 
to  the  goodness  and  sufficiency  of  the  cause  of  delay. 

Held  that  the  order  granting  the  review  was  illegal, 
and  that  an  appeal  lay  as  to  the  sufficiency  of  the  cause 
for  the  delay. 

Loch,  J. — The  history  of  this  iiJgalion 
shows  how  much  liiigation  may  be  caused 
and  coniinued  by  the  neglect  of  judicial 
officers  to  conform  to  the  requisition  of  the 
law. 

The  suit  was  to  recover  possession  of-  2 
beegahs  of  land  which  the  plaintiff  claimed 
as  part  of  his  permanently  settled  estate, 
and  which  the  defendants  claimed  as  their 
lakheraj  land  under  a  valid  title.  The  case, 
after  being  instituted  in  the  Civil  Court, 
was  sent  to  the  Collector  for  report  under 
the  provisions  of  Section  30,  Regulation  II. 
of  18 19,  and  the  defendants  appeared  before 
that  officer  and  put  in  their  documents  with 
a  written  statement.  The  Collector  sub- 
mitted his  report  to  the  Civil  Court,  when 


the  defendants  did  not  appear,  and  the  case 
was  disposed  of  ex  parte  and  a  decree 
recorded  for  the  plaintiff  on  25th  August 
1862.  An  application  for  a  re-hearing  under 
the  provisions  of  Section  119  of  Act  VIIL 
of  1859  was  put  in  by  the  defendants^ 
which  was  rejected  on  9th  September  1865. 
About  two  years  after,  on  the  30th  April 
1867,  an  application  for  review  of  judgment 
under  the  provisions  of  Section  276, 
Act  VIIL  of  1859,  '^^^  ^^^  ^"^^  admitted 
by  the  then  Moonsiff  on  I5lh  June  1867,  for 
reasons  assigned  in  his  proceeding  of  that 
date.  He  then  proceeded  to  try  the  case, 
and  on  22nd  July  1867  rejected  the  review, 
i,  e.,  he  considered  that  defendants  had 
failed  to  prove  their  case,  and  the  effect  of 
his  order  was  that  the  plaintiff's  decree 
obtained  in  1862  was  upheld.  An  appeal 
from  his  judgment  was  preferred,  and  the 
Subordinate  Judge  reversed  the  order  of 
the  Lower  Court,  and  after  admitting  a  re- 
view, did,  on  8th  September  1868,  dismiss 
the  plaintiff's  claim  for  reasons  stated  in  his 
proceeding. 

A  special  appeal  has  been  preferred  against 
this  judgment,  and  an  objection  has  been  tak- 
en to  the  proceedings  of  the  first  Court  ad- 
mitting a  review  after  the  expiry  of  so  long 
a  period  from  the  date  of  the  original  judg- 
ment without  any  sufficient  cause  having 
been  assigned  for  the  delay,  thus  re-opening 
litigation  unnecessarily.  It  is  urged,  on  the 
other  side,  that  an  order  passed  admitting 
or  rejecting  a  review  is  final.  It  is  so,  no 
doubt,  if  the  application  be  made  within  90 
days,  but  it  has  been  held  by  a  Full  Bench 
of  this  Court  (see  9  Weekly  Reporter,  page 
181)  that,  where  the  application  has  been 
made  after  time,  an  appeal  does  lie  in 
regard  to  the  sufficiency  of  the  cause  of 
delay  in  making  the  application.  Now, 
this  case  was  originally  disposed  of  in  1862, 
after  the  defendants  had  received  due  notice, 
and  entered  appearance  before  the  Collector, 
and  had  filed  their  documents.  The  case 
was  decided  in  their  absence,  but  it  cannot 
be  treated  as  an  ex- parte  case  to  which  the 
provisions  of  Section  119  of  Act  VIIL  of 
1859  were  applicable.  However,  applica- 
tion for  a  re-hearing  was  made  under  that 
Section,  and  rejected  in  1865.  The  defend- 
ants for  two  years  more  lay  by,  and  then 
applied  for  a  review  of  judgment  under  the 
provisions  of  Section  276  of  the  Code,  with- 
out assigning  cause  for  the  delay,  and  the 
Moonsiff,  without  determining  whether  good 
and  sufficient  cause  for  the  delay  in  making 
the  application  for  review  had  been  made 
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oat.  at  once  admitted  the  review.  We  think 
the  Moonsif!  acted  erroneously  in  admitting 
the  review  after  so  long  a  period  had 
expired,  not  only  from  the  first  order 
giving  the  plaintiff  a  decree,  but  also  from 
the  second  order  rejecting  the  defendants' 
application  for  a  re-hearing.  The  Moonsiff's 
order  admitting  the  review  is  illegal,  because 
he  was  not  competent  to  admit  it  unless 
sufficient  cause  for  the  delay  in  making  the 
application  had  first  been  made  out  to  the 
satisfaction  of  the  Court.  As  this  has  not 
been  done,  we  set  aside  all  the  proceedings 
of  the  Lower  Courts  subsequent  to  1862, 
and  decree  this  special  appeal  with  costs  in 
ibis  and  the  Lower  Appellate  Court. 


The  28th  June  1869. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  \V.  Markby, 

Judges. 

Attachment — Rights  of  ownership. 

Case  No.  3319  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the  joth 
July  !868,  affirming  a  decision  of  the 
M99nsiff  of  that  District,  dated  the  ^th 
March  186S. 

Sooiochuna  Dayee  (Plaintiff),  Appellant, 

versus 

Dorp  Narain  Bose  and  others  (Defendants), 
Respondents. 

Baboo  Romesh  Chunder  Milter  for  Appel- 
lant. 

M»Qs  Ashootosh  Dhur  and  Mohinee  Mohun 
Roy  for  Respondents. 

A  Collector  in  taking*  charge  of  property  which  came 
■ader  attachment  by  an  order  of  the  Civil  Court  under 
^ectioo  6,  R^ulation  V.  of  I4S12,  as  modified  by  Section 
3,  Rf^datiofl  V.  of  1827,  was  held  to  have  taken*  and 
ntuittd charge  on  behalf  of  the  parties  entitled,  and 
wtes  and  until  anv  thing  could  be  shown  to  have 
Ranged  the  state  of  things  during  such  attachment, 
nitnasers  subsequently  put  into  possession  by  the 
fj»i  Court,  who  took  from  the  Collectorate  rents  relat- 
•Hto  an  antecedent  periiKl,  did  not  thereby  exercise 
»^»gt»tJof  owraershtp  for  such  period. 

yacksaa,  J, — It  appears  to  me  that  the 
^•ciaon  of  ihc  Judge  in  this  case  i<t  errone- 
^  The  plaintiff,  it  seems,  represents  cer- 
^  parties  who  acquired  the  whole  of  the 
P^^nj  ID    dispute  from     seven    brothers 


who  were  joint  owners.  FrQp  some  cause, 
which  has  not  been  made  very  clear  to  us, 
this  property  came  under  attachment  by 
order  of  the  Civil  Court  under  Regulation  V. 
of  1 81 2,  Section  26,  as  modified  by  Regula- 
tion V.  of  1827,  Section  3.  This  attachment 
took  place  on  the  30th  of  May  1855.  At 
that  same  period,  it  seems,  some  person  had 
got  a  decree  against  three  of  the  seven 
brothers,  who  are  named  Abhiram,  Gy aram, 
and  Ghonesham,  who  were  together  entitled 
to  6  annas  17  gundas  and  a  small  fraction  of 
this  property.  The  decree-holder  had 
attached  their  alleged  share,  and  consequent 
on  this  attachment  their  share-  was  put  up 
and  sold  in  December  1855,  and  was  pur- 
chased by  the  defendants  who  were  put  in 
possession  thereof  by  the  Court  on  the  29th 
January  1856.  The  possession  which  the 
defendants  at  that  time  obtained  was 
merely  what  is  called  symbolical,  that  is 
to  say,  proclamation  was  made  of  the  fact  of 
purchase.  But  it  is  admitted  that  from  the 
time  of  such  purchase,  the  plaintiff's  vendors 
never  got  into  possession  again,  and  that 
rents  and  profits  of  the  estate,  at  any  rate 
from  that  time,  were  paid  by  the  Collector  to 
the  defendants,  and  not  to  the  plaintiff's 
vendors.  The  plaintiff's  own  purchase  is  of 
quite  recent  date,  being  only  a  month  or  two 
previous  to  the  commencement  of  this  suit. 

The  defendants  pleaded  limitation,  and 
they  also  denied  the  title  of  the  plaintiff. 
The  Moonsiff  who  tried  this  suit  gave 
judgment  against  the  plaintiff  on  both  points. 
She  having  appealed  to  the  Zillah  Court, 
the  Judge  enquired  only  into  the  point  of 
limitation,  and  holding  the  plaintiff's  suit  to 
be  barred,  dismissed  the  appeal  on  that 
ground. 

The.  reasoning  on  which  the  Judge  pro- 
ceeds in  holding  the  suit  to  be  barred  by 
limitation  is  this,  that  the  plaintiff  actual- 
ly lost  possession  by  the  attachment  in 
May  1855  ;  that  she  had  done  nothing  since, 
as  the  Judge  calls  it,  to  assert  her  rights  of 
ownership ;  and  that  this  being  so,  it  was 
immaterial  whether,  as  the  plaintiff  alleged, 
her  vendors  had  been  in  possession  im- 
mediately before  and  up  to  the  time  of  the 
attachment,  or  not.  The  Judge  observes: 
'•  The  property  came  under  attachment  on 
*'  account  of  the  quarrels  of  the  share- 
•*  holders  on  the  30ih  of  May  1855  and  the 
"  plaintiff,  appellant,  admitting  that  since 
'•  that  date  she  has  not  exercised  any  acts  of 
**  ownership,  argues  that,  as  she  was  in  pos- 
'*  session  on  the  date  of  attachment,  she  was 


96 


Civil 


THE    WEEKLY    REPORTER.' 


Rulingi. 


[Vol.  xn. 


(( 


« 


<c 


"  not  ousted  until  the  defendant,  respondent, 
"  obtained  possession  from  the  Court  on  the 
"  29ih  January  1856.  This  may  be  so 
"  if  the  plainiiff,  appellant,  can  show  that 
"  she  was  really  in  possession  up  to  the 
"  29ih  January  1856.  But  this  I  think  she 
"  has  failed  to  do.  She  has  filed  receipts  and 
"collection  papers  up  10  May  1855:  and, 
"  even  if  these  be  admitted  to  be  genuine,  I  do 
"  not  think  the>'  serve  her  case,  for  from  May 
"  1855  to  the  date  of  institution  is  more 
"than  twelve  years,  and  from  May  1855 
"  the  plaintiff,  appellant,  admittedly  has 
"  done  nothing,  and  all  the  profits  which 
"  came  into  the  Collector's  hands  from  that 
"  date  |nd  on  account  of  the  lime  after 
"  that  date,  were  paid  to  the  defendants,  re- 
"  spondents."  He  goes  on  to  say  that  "  the 
"  defendants  (respondents)  by  the  very  fact 
of  taking  and  using  those  profits,  have 
exercised  rights  of  ownership  for  more 
than  1 2  years." 
This  last  observation  is,  in  the  first 
place,  a  mistake.  It  does  not  follow  that 
the  defendants,  by  taking  within  12  years 
before  the  suit  rents  which  were  lying  in 
the  CoUectorate,  which  related  to  a  period 
antecedent  to  12  years,  have  thereby  been 
exercising  rights  of  ownership  for  more 
than  12  years.  It  appears  to  me  that  the 
Collector,  in  taking  charge  of  this  property 
under  an  order  of  the  Civil  Court,  took  and 
retained  charge  on  behalf  of  the  parties  en- 
titled to  it,  and  that,  unless  and  until  any- 
thing be  shown  to  have  changed  this  state 
of  things  during  such  attachment,  the  par- 
ties in  possession  at  the  time  when  it  com- 
menced, must  be  held  to  have  continued  in 
possession  throughout  the  attachment. 

Now,  the  first  circumstance  that  occurred 
to  indicate  any  change  in  the  ownership, 
was  the  giving  of  symbolical  possession  to 
the  defendants  on  the  29th  January  1856. 

It  therefore  becomes,  as  it  seems  to  me,  of 
the  greatest  importance  to  the  plaintiff  to 
ascertain  who  were  the  parties  in  possession 
at  the  time  when  the  Collector  attached  the 
property. 

The  plaintiff,  I  observe,  gave  evidence, 
which  might  have  led  the  Judge  to  the  con- 
clusion, if  he  believed  it,  that  her  vendors 
had  been  in  such  possession.  I  think  that 
if  the  Judge  believed  that  evidence,  and 
considered  that  at  the  time  when  the  Collect- 
or took  charge,  plaintiff's  vendors  had  been 
in  possession  of  the  properly  and  had  been 
taking  rents  and  profits  of  it,  he  ought  to 
have  held    that  the    Collector's  possession 


down  to  January  1S56  was  a  possession  on 
behalf  of  the  plaintiff's  vendors^,  and  that, 
consequently,  there  had  been  a  possession 
within  12  years  immediately  before  the  com- 
mencement of  the  suit,  and  that  conse* 
qtiently  the  suit  was  not  barred.  I  tnink, 
therefore,  the  case  must  go  back  to  tbe 
Zillah  Judge  in  order  that  he  may  consider 
the  evidence  and  come  to  a  conclusion  on 
this  point. 

Of  course,  if  on  the  enquiry  on  this  point 
the  Judge  should  consider  that  there  was 
possession  on  the  part  of  the  plaintiff  at  the 
period  stated,  that  is,  within  12  years^  it 
would  follow  that  the  plaintiff  had  a  cause  of 
action  which  arose  at  the  time  stated,  namely,  . 
29th  January  1856,  that  she  had  not  been  . 
previously  dispossessed,  and  therefore  pro-  1 
perly  laid  her  cause  of  action  at  that  time«  and 
then  it  will  be  in  the  power  of  the  Court  to 
go  into  the  remainder  of  the  evidence,  and  , 
determine  whether  or  not  the  plaintiff  had  ' 
made  out  a  title. 

Markhy,  J. — I  am  of  the  same  opinion. 
I  think  the  Judge  was  wrong  in  holding 
that  it  was  immaterial  for  him  to  ascertain 
whether  or  not  the  plaintiff's  vendors  were 
in  possession  down  to  the  30th  of  May  1855. 
It  seems  to  me  that  the  proper  test  to  ascer- 
tain whether  or  not  that  was  a  material 
question,  is  to  see  what  the  result  would  be 
if  it  were  determined  in  favor  of  the  plaint- 
iff. Now,  although,  as  pointed  out,  we  have 
very  slight  information  of  the  circumstances 
under  which  the  Collector  took  posses- 
sion on  that  date,  I  think  there  is  sufficient 
for  us  to  presume  that  he  took  and  held 
possession  on  behalf  of  the  persons  who  were 
in  possession  at  the  time  when  he  took  it. 
If,  therefore,  the  plaintiff's  vendors  were 
some  of  those  persons,  the  Collector,  when 
he  took  possession  on  the  30th  May  1855, 
took  possession  on  behalf  of  the  plaintiff's 
vendors  together  with  certain  other  persons. 
That  being  so,  inasmuch  as  the  act  of  the 
Collector  done  under  the  orders  of  the  Civil 
Court  could  be  no  cause  of  action,  it  seems 
to  me  clear  that  there  could  be  no  cause  of 
action  at  all,  until,  at  least,  something  had 
been  done  by  the  Collector,  showing  un- 
equivocally that  he  ceased  to  hold  possession 
on  behalf  of  the  plaintiff's  vendors,  and  held 
it  exclusively  on  behalf  of  some  other 
persons. 

It  is  not  denied  by  the  plaintiff  that  an 
act  of  this  kind  did  take  place  in  Januar)' 
1856  ;  but  that  is  within  12  years  of  the  time 
when  this  action  was  brought,  and  therefore, 
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if  that  IS  the  true  cause  of  action,  the  plaint- 
iff is  within  time.  The  question  is  whether 
inj  SQch  act  as  would  form  a  cause  of  action 
took  place  between  the  30th  May  1855  and 
the  3rd  December  1855,  which  is  12  years 
from  the  date  when  this  action  was  brought. 

It  seems  to  me  that  the  Collector,  having 

taken  possession  on  behalf  of  the  plaintiff's 

vendors  as  well  as  other  persons,  must  be 

presumed  to  have   held  it  on  behalf  of  those 

same -persons,  until  it  appears  or  is  shown 

that  something  has  been  done  by  him  which 

makes  his  possession  cease  to  be  a  possession 

on  behalf  of  the  original  persons,   and  to 

commence  to  be  a  possession  on  behalf  of 

wmc  one   else.      Therefore,  if   the    Judge 

ihoald  come  to  the    conclusion    that    the 

plaiotiff*s  vendors  were  in   possession  down 

10  the  30th  of  May  1855,  ^  ^^^\ri\i  he  would 

be  bound  to     presume    that   the   Collector 

CQQiinaed  to  hold  on  her  behalf  down  to 

January  1856,  when,  as  I  have  said,  it  is 

admrned  that  he  ceased  to  hold  possession 

CD  behalf  of  the  plaintiff's  vendors,  and  by  a 

dear  and  unequivocal  act  commenced  to  hold 

on  behalf  of  some  other  persons. 

For  the  purposes  of  this  case,  I  have 
considered — and  1  think  rightly  considered — 
li»  Collector  very  much  in  the  same  position 
s  a  private  person  holding  as  an  agent  or 
manager  on  behalf  of  others. 


The  2i;lh  June  i86y. 
Present : 

TheHonble  H.  V.  Bay  ley  and  Sir  Charles 
Hobhoiise,  Bart.,  Judges. 

Liattation—Caase  of  action— Reversioners. 

Case  No.  1 73  of  1 869. 

^/w'fl/  Appeal  from  a  decision  passed  by 
ihi  Subordinate  Judge  of  Dacca,  dated 
the  tolh  November  1868,  affirming  a  deci- 
n«r  of  the  Sudder  Ameen  of  that  District, 
^td  the  13th  February  1868, 

Gnnga  Chum  Roy  Chowdhry  and  another 
(two  of  the  Defendants).  Appellants, 

versus 

Jttggumaih  Dutt  (Plaintiff),  Respondent. 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Vol.  XII. 


Baboo  Romesh  Chunder  Milter  for 
Respondent. 

B  died  leaving  two  daughters,  Cand  G,  with  a  tifMO- 
terest  in  his  estate.  C  died  first,  and  G  18  years  after- 
wards. Eight  years  after  G*s  death,  her  son  sued  to 
recover  half  of  the  lands  which  originally  belongfed  to 
B  and  which  he  alleged  had  been  alienated  by  C.  De- 
fendants pleaded  limitation. 

Held  that  the  possession  held  by  defendants  from 
the  death  of  C  was  adverse  to  G,  who  then  became 
direct  heir  to  all  the  property,  and  that  plaintiff 's  cause 
of  action  was  not  the  new  cause  of  action  which  accrued 
to  the  reversioners  on  the  death  of  G,  but  that  which 
had  accrued  to  G  herself  on  the  death  of  C. 

Hobhouse,  J. — In  this  case,  the  plaintiff 
sued  for  a  certain  share  in  certain  lands  on 
the  following  allegations.  He  said  that  the 
lands  in  question  belonged  as  a  wholepriginal- 
ly  to  one  Be  joy  Narain  Chowdhry.  This 
Bejoy  Narain  died  leaving  two  daughters,  viz.^ 
Chunder  Monee  and  Gunga  Monee.  Chunder 
Monee  died  in  1242.  Gunga  Monee  died  in 
1 266.  We  are  not  told  what  became  of  this 
property  during  the  eight  years  from  1266  to 
1274  (and  this  in  itself  is  rather  a  suspicious 
circumstance),  but  in  the  year  1274  the  plaint- 
iff, the  son  of  Gunga  Monee,  sued  to  recover 
one-half  of  the  lands  that  had  originally  be- 
longed to  Bejoy  Narain,  and  which  had,  it  is 
now  alleged,  been  alienated  by  Chunder 
Monee. 

The  defendants  pleaded  the  Statute  of 
Limitation,  alleging  that  the  plaintiff's  cause 
of  action  arose  on  the  death  of  Chunder 
Monee  in  1242,  and  that,  as  he  had  not  sued 
within  12  years  of  that  date,  he  was  out  of 
Court. 

The  Lower  Appellate  Court  has  held  that 
limitation  does  not  bar  the  suit. 

The  defendants  appeal  specially  before  us 
on  the  ground  that  this  judgment  is  bad  in 
law. 

It  seems  to  us  that  this  contention  in 
special  appeal  is  good.  On  the  death  of  Bejoy 
Narain,  his  two  daughters  admittedly  suc- 
ceeded to  the  estate.  Admittedly  also  they 
had,  subject  to  certain  contingencies,  each 
of  them  only  a  life-interest  in  that  estate  ; 
ahd,  had  the  estate  remained  in  statu  quo, 
it  is  not  denied  that  the  survivor  of  the  two 
daughters  would  have  taken  the  whole  of  it. 
But  it  is  contended  that,  when  one  of  the  two 
daughters  alienated  her  share  of  the  estate, 
there  was  no  right  of  action  existing  in  the 
other  daughter  to  recover  that  portion  of  the 
estate  which  was  alienated.  Now,  it  is  not 
contended  that  Gunga  Monee  joined  in  the 
alienation  made  by  Chunder  Monee.  Nei- 
ther is   it  denied    that    ordinarily    on    the 
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death  of  Chunder  Monee,  Gunga  Monee 
would,  as  survivor,  have  taken  the  whole 
estate.  Neither  is  it  denied  that  ordinarily 
Chunder  Monee  had  only  a  life-interest  in 
that  estate.  Clearly,  therefore,  it  seems  to  us 
that,  on  the  death  of  Chunder  Monee,  Gunga 
Monee,  the  survivor,  would  have  a  right  of 
action  to  recover  any  portion  of  the  joint 
life-estate  which  had  been  alienated  without 
her  consent. 

It  is,  however,  contended  by  the  pleader 
for  the  special  respondent  that  he  had  no 
cause  of  action  during  the  life  of  Gunga 
Monee,  and  that  his  cause  of  action  did  not 
accrue  to  him  until  her  death.  The  case, 
therefore,  really  turns  upon  what  is  in  this 
particul&r  case  the  construction  of  the  words 
"  cause  of  action"  in  the  Statute  of  Limitation 
as  regards  reversioners.  On  that  point,  we 
think  that  there  is  a  dictum  at  least,  if  not 
a  ruling,  of  the  Full  Bench  to  be  found  at  page 
505,  Volume  IX.,  Weekly  Reporter,  which 
is  decisive.  The  learned  Chief  Justice  there 
says:  *'It  is  said  that  the  reversionary 
"  heirs  could  not  sue  during  the  lifetime  of 
"  the  widow  *  (here  it  is  the  aunt),'  and  that, 
"  therefore,  they  ought  not  to  be  barred  by  any 
'  adverse  holding  against  the  widow  at  a  time 
when  they  could  not  sue.  But  when  we 
look  at  the  widow  *  (here  the  aunt) '  as  a  re- 
presentative, and  see  that  the  reversionary 
heirs  are  bound  by  decrees  relating  to  her 
"  husband's  estates  which  are  obtained  against 
"  her  without  fraud  or  collusion,  we  are  of 
"opinion  that  they  are  also  bound  by  limita- 
"tion  by  which  she,  without  fraud  or  col- 
"  iusion,  is  barred  ;"  and  then  the  Chief  Jus- 
tice goes  on  to  say :  "  When,  therefore,  we 
"  construe  the  words  *  cause  of  action  *  in  the 
"  Statute  of  Limitation,  we  must  consider 
"  them  as  referring,  not  to  a  new  cause  of 
"action  accruing  to  the  reversionary  heirs 
"personally  and  individually,  but  to  the 
"  cause  of  action  which  accrued  to  the  heir 
'•  or  representative,  for  the  time  being,  of  the 
"  deceased." 

Now,  in  this  case,  at  least  from  the  death 
of  Chunder  Monee  in  1242,  there  has  been 
possession  held  by  the  defendants  adverse 
to  somebody,  if  the  plaintiff's  case  be  right. 
The  question,  therefore,  is  as  to  whom  it 
was  adverse,  and  we  think  that  it  was  ad- 
iverac  to  Gunga  Monee  who  was  direct  heir 
t6  all  the  property  on  the  death  of  Chunder 
Monee,  and  therefore  we  find  that,  under  the 
Full  Bench  ruling  we  have  just  quoted,  ihe 
words  "  cause  of  action"  refer,  not  to  the  new 
.cause  of  action  which  accrued  to  the  rever- 
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sioners  on  the  death  of  Gunga  Monee,  bu 
to  the  cause  of  action  that  accrued  to  Gunga 
Monee  herself  on  the  death  of  Chunder 
Monee  in  1242. 

This  being  so,  we  think  that  the  plaintifffti 
claim  is  barred  by  the  Statute  of  Litnitatioa.j 
We  accordingly  reverse  the  judgments  ofj 
the  Lower  Courts,  and  direct  that  the  plaint^-i 
iif's  suit  be  dismissed  with  all  costs  of  tbis^ 
Court  and  of  the  Courts  below. 


The  29th  June  1869. 
Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpber*-' 

son.  Judges. 

Remand— Chittahs— Sections  226  and  227,  Act 

VIIL,  1859. 

Case  No.  139  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Sarun^  dated 
the  J I  St  December  1868. 

Shadhoo  Suran  (Objector),  Appellant^ 

versus 

Bhuggoo  Lall  (Decree-holder),  Respondent. 

Baboo  Mohesh  Chunder  Choivdhry  for 

Appellant. 

Bahoos  Romesh  Chunder  Mi  tier  and  KaUt 
Kishen  Sein  for  Respondent. 

Where  the  order  of  remand  directed  the  Lower  Court 
to  ascertain  from  the  settlement«chittahs  the  situation 
of  the  lands  in  dispute,  and  the  chittahs  were  foood 
not  to  give  the  expected  informafioo  : 

Held  that  the  Judge  should,  when  the  Ameen's  in- 
vestigation was  objected  to,  have  proceeded  under  Sec* 
tions  226  and  227  of  Act  VI II.  of  1859,  and  alloTv-ed  both 
parties  to  adduce  proofs  of  their  claims. 

Loch,  J. — By  the  order  of  remand  the 
Lower  Court  was  directed  to  ascertain  from 
the  measurement-papers  of  the  settlement- 
proceedings  where  the  lands  decreed  to  the 
plaintiff  were  situated.  The  Court,  by  that 
order,  merely  intended  to  indicate  by  what 
means  the  situation  of  the  lands  could  be 
ascertained.  The  Court  not  having  the 
settlement- chittahs  before  it  at  the  time, 
was  under  the  impression,  as  were  also  the 
pleaders,  that,  on  a  reference  to  those  chit- 
tahs, the  lands  which  were  settled  with  the 
judgment-debtors  could  be  clearly  identi- 
fied. It  ap{)ears,  however,  now  that  those 
chittahs  do  not  show,  as  we  expected,  what 
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the  exact  lands  which  were  settled 
'Vitli  the  jtidgment-debtors  in  this  case.  We 
tUok.  therefore,  that,  when  the  appellant 
objected  to  the  investigation  of  the  Ameen, 

claimed  the  lands  marked  out  by  the 
as  belonging  to  the  judgment-debtor, 

Subordinate  Judge  should  not  have 
satisfied  with  merely  looking  a^  the 
Collector's  chittahs,  which  give  scarcely  any 
indication  of  the  rights  of  the  judgment- 
debtors,  but  he  should  have  proceeded  under 
Sections  226  and  227  of  Act  VIII.  of  1859, 
and  have  allowed  both  parties  to  adduce 
proofs  of  their  various  claims  to  these 
laxids. 

The  case  will,  therefore,  go  back  to  the 
Sobordinate  Judge  with  directions  to  him 
to  take  up  the  case  at  once  out  of  its  turn, 
i&d  to  give  opportunity  to  both  parties  to 
adduce  evidence.  He  must  dispose  of  the 
case  without  delav. 


The  29th  June  1869. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  CMe/' 
Justice^  and  the  Hon'bte  Dwarkanath 
Hitter,  Judge, 


xecntion-department. 

Case  No.  197  of  1869. 

tiiuellaneous  Appeal  from  an  order  passed 
hf  the  Judge  of  the  24f'Pergunnahs,  dated 
the  20th  February  i86g,  reversing  an  order 
9/  the  Sudder  Moonsiff  of  that  District y 
dated  the  12th  November  1868, 

Dwarkanath  Haldar  (Judgment-debtor), 

Appellant^ 

versus 

Ktunola  Kant  Haldar  (Decree-holder), 
Respondent, 

Bahoos  Kedarnath  Chatter] ee  and  Bhoivanee 
Churn  Dutt  for  Appellant. 

Bahoos  Rotnesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Respondent. 

Ii  enecntioff  a  decree  for  possession,  all  that  a  Court 
kts  to  do  is  to  put  the  decree-holder  in  possession  of 
tlut  wbich  is  described  in  the  decree ;  and  if  the  de- 
scri|ibon  is  so  uncertain  that  it  is  impossible  to  ascertain 
wtiat  is  decreed,  execution  cannot  be  g^iven.  Evidence 
I  aaiiot  be  taken  in  the  execution-department  to  ascer> 
tua  vhat  s  decreed. 

Peacock,  C,  J, — In  this  case,  the  plaintiff 
soed  to  recover  a  yearly  palla,  or  turn  of 


worship,  in  the  month  of  Bhadro  immedi- 
ately following  that  of  Mohesh  Chunder  and 
others.  His  claim  was  founded  on  a  mort* 
gage  of  that  palla  which  he  alleged  had 
been  foreclosed ;  and  he  obtained  a  decree 
to  recover  the  palla  claimed  in  his  plaint.  It 
appears  that  the  claim  in  the  plaint  follow^ 
ing'ihe  deed  of  mortgage  entitled  the  plaint- 
iff to  recover  a  yearly  palla  in  the  month  of 
Bhadro  following  that  of  Mohesh  Chunder 
and  others.  The  Moonsiff,  on  an  applica* 
tion  for  execution,  in  which  the  decree- 
holder  asked  to  be  put  into- possession  of  a 
palla  falling  in  a  different  month  from  that 
of  Bhadro,  considered  that  he  could  not  put 
the  plaintiff  into  possession  of  such  a  palla  ; 
and  that,  as  Mohesh  Chunder  had*  several 
pallas  in  the  month  of  Bhadro,  it  was  im- 
possible for  him,  as  the  case  stood,  to  ascer- 
tain which  of  the  pallas  of  Mohesh  Chunder' s, 
the  palla  which  the  plaintiff  had  recovered, 
was  to  be  immediately  following.  He  says : 
''  When  the  decree-holder's  vakeel  admits 
''  that  Mohesh  Chunder  and  others  had  more 
*'  than  one  palla  in  that  month,  it  is  diffictilt 
''  to  ascertain  in  the  execution-department 
"  the  date  of  the  palla  of  Mohesh  Chsnder 
"  and  others,  which  was  immediately  foll6!¥- 
"  ed  by  the  palla  in  question." 

The  plaintiff  appealed  to  the  Judge,  who 
stated  that  the  *•  palla  was  on  the  ist  of 
Bhadro  1263,  and  on  the  last  day  of  Joist  or 
the  I  St  Assar  in  1275." 

It  is  said  on  the  part  of  the  plaintiff  tb^t 
the  palla  which  he  recovered  was  not  a  palla 
necessarily  falling  in  the  month  of  Bhadro, 
but  that  it  was  a  shifting  one,  and  some- 
times fell  in  Bhadro  and  sometimes  in  other 
months.  But  that  was  not  the  palla  such 
as  was  mortgaged,  nor  was  it  a  palla  such  as 
was  decreed.  All  that  the  Court  has  to  dp 
in  the  execution-department  is  to  put  th6 
plaintiff  into  possession  of  the  palla  which 
was  described  in  the  decree,  and  if  the  pialla 
which  was  described  in  the  decree  was  so 
uncertainly  de.-cribed  that  it  was  impossible 
to  decide  what  was  decreed,  execution  could 
not  be  given  ;  and  if  execution  cannot  be 
given  of  a  decree  so  uncertain  that  it  is 
impossible  to  ascertain  what  is  decreed,  it 
seems  clear  that  a  plaintiff  cannot  be  put 
into  possession  by  execution  of  any  other 
thing  than  that  which  the  decree  describes. 

It  has  been  contended  that  evidence  was 
admissible  in  the  execution-department  to 
make  that  clear  which  the  decree  left  un- 
certain, or  to  show  that  the  decree  intended 
to  give  the  plaintiff  something  different  from 
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that  for  which  the  plaintiff  sued,  and  which 
was  awarded  to  him  by  the  decree.  Ac- 
cording to  that  contention,  if  a  plaintiff  were 
to  sue  for  a  lakh  of  rupees,  and  the  Judge  were 
to  say  he  could  not  ascertain  what  was  due 
to  the  plaintiff,  whether  it  was  a  lakh  of 
rupees  or  one  rupee,  and  he,  therefore, 
decreed  to  the  plaintiff  as  much  as  the  de- 
fendant owed  him,  if  the  amount  could  be 
ascertained  in  the  execution-department, 
you  would  be  deputing  to  the  execution- 
department  that  which  the  Judge  should 
himself  have  determined  ;  and  if  the  conten- 
tion is  allowed,  it  goes  further;  it  would 
allow  the  execution-department  to  decide 
that  the  Judge  intended  to  give  to  the 
plaintiff  something  different  from  that 
described  in  the  decree,  upon  the  ground 
that  the  Judge  must  have  intended  to 
give  it. 

If  the  Judge  were  to  say,  "  I  award 
to  the  plaintiff  a  piece  of  land  bounded  on 
the  west  by  the  land  of  A.  B,^  the  execu- 
tion-department could  not  go  into  evidence 
to  show  that  the  Judge  meant  a  piece  of 
land  bounded  on  the  east  by  the  land  of 
A,  B.  ;  or  if  the  Judge  should  award  to 
plaintiff  50  beegahs  of  land  abutting  on 
the  land  of  ^.  ^.  in  a  certain  village,  and 
it  should  be  shown  that  A.  B,  had  five  differ- 
ent pieces  of  land  in  the  same  village,  you 
could  not  go  into  evidence  in  the  execution- 
department  for  the  purpose  of  ascertaining 
to  which  of  the  pieces  of  land  of  A.  B. 
th^  decree  referred.  The  law  has  allowed 
certain  matter  to  be  ascertained  in  execu- 
tion ;  but  beyond  those,  it  is  the  duty  of 
the  Judge  to  take  care  that  his  decree  is 
so  precise  that  it  is  capable  of  execution 
without  leaving  it  to  the  Court  of  execution 
to  decide  what  the  Judge  intended  to 
decree. 

It  appears  to  us  that  in  this  case,  if  we 
were  to  allow  the  plaintiff  to  go  into 
evidence  to  show  that  the  palla  which  he 
recovered,  instead  of  being  a  yearly  palla 
in  the  month  of  Bhadro,  was  a  palla  shift- 
ing year  by  year  to  be  exercised  sometimes 
in  one  month  and  sometimes  in  another, 
we  should  be  allowing  evidence  for  the 
purpose  of  contradicting  the  decree;  and 
if  we  were  to  allow  evidence  to  be  given 
in  the  execution-department  to  show  which 
of  the  pallas  of  .Mohesh  Chunder,  the  palla 
intended  to  be  decreed  to  the  plaintiff,  was 
immediately  following,  we  should  be  allow- 
ing the  execution-department  to  do  the 
duty  of  the  Judge,  and  to  ascertain  that 
which  the  Judge  ought  to  have  ascertained. 


If  by  reason  of  an  uncertainty  in  tbe 
mortgage,  or  an  uncertainty  in  the  plaint,, 
or  an  uncertainty  in  the  evidence,  the 
Judge  could  not  ascertain  what  particoltr 
right  the  plaintiff  was  entitled  to  recovei« 
he  ought  not  on  any  of  those  grounds  to  give 
a  decree  for  plaintiff  so  uncertain  that  tiie 
CouM  of  execution  could  not  know  what 
he  intended  to  award. 

I  have  made  these  remarks  at  length, 
because  I  have  frequently  noticed  that  in  tt* 
ecution-cases  the  duty  falls  on  the  executiocK 
department  to  ascertain  the  details  whidi 
ought  to  have  been  ascertained  by  the  Judge 
and  specified  in  his  decree. 

It  was  further  contended  that  the  defend-J 
ant  had  no  right  to  appeal  in  this  case,  upon 
the   ground  that   the  property  about  to  be! 
seized  was  that  of  his  son;  but  that  is  net 
the   only   ground  on    which    this  appeal  is 
preferred.     One  of  the  grounds  of  appead 
is  that  the  palla  recovered  being  a  yearly 
palla   to    be    exercised    in    the    month   of 
Bhadro,   a   palla    to  be    exercised    in  any 
other  month    could    not  be    delivered.    It 
appears  to   me  that  the  defendant   had  t 
right  to  take  that  objection,  for,  if  he  bad 
not,  the  decree  might  be  executed  bygi^ 
ing    ihe     plaintiff     something     which    was 
never  included  in  the  mortgage. 

For  these  reasons,  I  am  of  opinion  that 
this  appeal  ought  to  be  allowed,  and  the 
order  of  the  Judge  reversed  with  costs. 


The  29ih  June  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

Judges, 

AppUcations  under  Act  XL.,  1858  — Appeals 
under  Section  28— Summary  inquiry  nader 
Section  6. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Sarun,  dated  the  31^^ 
December  1868, 

Case  No.  136  of  1869. 
Melloon  Bibee,  Petitioner, 

versus 
Mr.  T.  M.  Gibl)on  and  others,  Opposite  Party- 

Mr,  R,  T.  Allan  for  Petitioner. 
Mr,   G.   C,  Paul  and  Moonshee  Mahomed 
Vusuffiox  Opposite  Party. 
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Odr  pcfsons  who  claim  a  right  to  have  chargfe  of  |  have  nothing  to  do  with  the  genuineness  of 
il^iLilrA>fctTi„7er;cVx'l!;of1?sl^^l  I  'he  trust,  but  which  are  put  forward  in  their 

dbey  ilooe  have  a  right  of  appeal  undir  Section  2S;     OWn  individual  interest. 

a  were  creditor  has  no /ocM^  5/a«</i  in  the  proceedings  I      The  decisions   which   have   been  quoted 
^Tin^.^""*^^' *"**"''  ""^^  *""  *"*'*"  *"*'  objections    ^^^^   Volumes  IX.  and  XI.  of  the  Weekly 

The  suinmarv  inquiry  provided  by  Section  6  refers     Reporter    proceeded    on    a    fraudulent    mis- 

te  the  pant  oT  the  certificate  to  the  parties  claiming    representation  of  facts.      Here   there   is  no 

fc,  but  no  part  of  the  Act  allows  third  parties  to  dc-  ;j..-  .       11         t      •         1  .1^^ 

mud  an  inquiry  into  matters  which  have  nothing  to    misrepresentat  on   at   all.      It   IS   Clear   inat 
&)«iththe^enuineness  of  the  trust.  1  the   Rajah   did   execute    the  trust-deed   (his 

-,,         *^      rr.  ti     . '    *!-•  u      resiling  from  his  appeal  is  strong  corrobora- 

•  «'»»«;.  7.-THE  appellant  in  this  case  Ob-  ,  ^.^^  J  ^^^  Judge's  opinion  on  this  point), 
)«CU  to  the  Judges  decision  on  two  grounds,  ^„  J  that  the  applicants  for  the  certificate 
fira,^nst  Act  XL.  of  1858  was  never  ,  ^^,^^^  ^,^^  parties  appointed  trustees. 
hwcndtd  to  apply  to  cases  of  this  description  ;  ,  ^^  ,^  f^^  ^^J  ►;  j,,^^  ^^^  ,i^,,  ^j  ^^^ 
uA,ucondly,  because  the  Judge  before  .  ,^^  ^^  ^„^^^  persons  in  desperately  involv- 
fraotiDglhe  certificate,  was  bound  to  make  [  ^^  circumstances  to  make  over  their  pro- 
wqmty  into  the  circumstances,  and  to  take  j„    ^^-^  3^    ^3  ^^    ^^^^^    ,^;^j^ 


into  coosideration  the  appellant's  plea  that 
the  transfer*  by  the  Rajah  was  a  mere  color- 
able transaction  in  fraud  of  creditors. 


creditors,  we  observe  in  the  first  place  that, 
admitting  the  Rajah's  condition  for  the  sake 
of  argument  to  be  such,  the  creditors  are  not 
It  appears  that  the  Rajah  of  Bettiah  execut- 1  defeated   at  all.     They   are  exactly   in   the 
ed  a  trust-deed  m  favor  of  his  mmor  son  of  ,  same  position  as  ihev  were  before,  for  the 
^  his  estate,  and  the  trustees,  .the  Rajah  of  ■  trust-deed    makes  special  provision  for  the 


Benares  and  Mr.  Gibbon,  applied  to  the  Judge 
ior  a  certificate    under  Act   XL.   of   1858. 


payment  of  debts.     In  any  case,  if  the  ap- 
pellant  wishes    to  set  aside   the  trust-deed 


Thejudge,  after  rejecting  what  he  considered  |  ^^  ^he  ground  of  fraud,  he  must  do  so  in  a 
lo\)c  a  fictitious  application  on  the  part  of  ,  re<»ular  suit. 

Uic  Bettiah  Rajah  to  withdraw  the  trust  ^  \^^^  secondly,  we  think  that  the  appli- 
grantcd  the  certificate  to  the- trustees  named  ^ants  for  the  certificate  were  clearly  justified 
"*^*»««^««d-  '  under  Aft  XL.  of   1858  in  asking  for  that 

We  think  that  no  appeal  lies  in  this  case.  certificate.  The  proceedings  under  that 
Section  28  of  the  Act,  no  doubt,  provides  I  Aft  are  summary  only,  and  do  not  pre- 
fer appeals,  but  such  appeals  must  be  appeals  i  vent  further  enquiry  ;  and    if  the   appellant 


aader  the  Act,  and  must,  therefore,  be  insti 
tflted  \yj  a  person  competent  to  petition  under 
the  Act.  Now,  Section  3  restricts  applicants 
to  perMns  **  who  shall  claim  a  right  to  have 
dttigc  of  property  in  trust  for  a  minor  under 
a  will  or  deed  ;  "  and  it  is  only  ^ch  claimants 
*ho  have  the  right  to  make  application 
ttodcrthc  Act,  and  consequently  these  only 
^ve  a  right  of  appeal  under  Section   28. 


considers  that  the  policy  of  the  law   is  in 

his  favor,  the  Courts  are  open  to  him,  and 

he  can  have  the  question  decided.     To  allow 

the  present  appeal  to  succeed  would  be  to 

get  round  the  plain  meaning  of  the  Act  by 

a  side  wind. 

The  appeal  must  be  dismissed  with  costs. 

It    will    be    convenient    to    notice    here 

„  ^^  appeal  No.  135  on  the  part  of  the  Rajah  of 

The  petitioner  in  this  case  is  a  creditor  of    Bettiah,  which  has  been  withdrawn   by  his 

^Rajah's,  who  had  no  locus  standi  in  the  '  vakeel,    Moonshee   Mahomed    Yusuff.      Mr. 

proceedings  before  the  Judge,  and  no  claim  ,  Allan  was  first  appointed  the  Rajah's  vakeel, 

to  have  his  objections  gone  into.  1  and  as  such  filed  the  appeal.     He  afterwards 

His  pleader  (Mr.  Allan)  has  quoted   the  ;  received    instructions    from    the    Rajah    to 

^wrds  of  Section  6  of  the  Act  as  ordering  a  |  withdraw   it  ;  but   nof   being    satisfied    with 

ttmmary  enquiry  into  the  circumstances  of  '  the  genuineness  of  the  order,   he  mentioned 

*w:h  case.     But  this  enquiry  refers  to  the  i  the  subject  to  the  Court,  and  wrote  to  his 

pant  of  the  certificate  to  the  party  or  parties  i  principal     for     instructions.       These     have 

daiming  it;  if  there  were    rival  candidates,  I  since  come  in  the  shape  of  two  letters  (one 

'orinsunce,  the  Judge  would  enquire  sum-  1  in  P^nglish,  the  other  in  Persian)  from   the 

»»nly  as  to  the  parly  best  fitted  to  hold  the  !  Rajah,   and   one   from    the    manager,    Mr. 

Wificate.     Bui   there    is    nothing    in    ihis    Gibbon.      As    Mr.     Allan,     however,    still 

Section,  nor  in  any   Section    of    the    Act,    hesitates   to  act,  we  relieve  him  of   the  re- 

^ti  allows  third  parties,  who  do  noi  claim  |  sponsibility,  and  allow  the  appeal  to  be  with- 

^  nghi  to  hold  the  property  themselves,    drawn    at    the    application   of    the    Rajah's 

^  deaumd  an  enquiry  into  matters  which  !  vakeel,  Moonshee  Mahomed  Yusuff. 

e 


I02 


Civil 


THK  WKBKLT  RXPORTXR. 


Rulings.         [Vol.  XIL 


The  30th  June  1869. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

yudges. 

Minor's  right  of  action— Section  73,  Act  VIII., 
1859— Guardian— Act  XL.  of  1858. 

Case  No.  376  of  1869  under  Act  X.of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  18th  November  1868,  affirming  a  de- 
cision of  the  Deputy  Collector  of  Bograh, 
dated  the  jolh  July  1868. 

Madh^b  ChunderChowdhry  (Plaintiff), 

Appellanty 

versus 

Buktessuree  Debia  and  olhers  (Defendants), 

Respondents. 

Eaboos  Debendro  Narain  Bose  and    Go  pal 
Lall  Milter  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

A  suit,  having  been  instituted  by  a  guardian  in  the 
name  of  an  infant  without  a  certincate  under  K6i  XL. 
of  1S58,  was  dismissed  by  the  Lower  Appellate  Court. 
The  minor,  on  coming  of  age,  applied  to  have  his  name 
substituted  on  the  record.  The  High  Court,  under  Sec- 
tion 73,  K6\.  VI IL  of  1S59,  ordered  that  his  name  should 
be  added  as  plaintiff,  and  that  the  suit  should  be  pro- 
ceeded with.  But  as  the  dismissal  by  the  Lower 
Court  was  correct,  so  far  as  the  materials  before  the 
Court  enabled  it  to  deal  with  the  suit,  the  order  of 
remand  was  not  to  take  effect  until  all  the  costs  of  the 
defendant  had  been  paid  by  the  plaintiffs. 

Norman^  J. — This  is  a  suit  which  has  been 
instituted  by  Madhub  Chunder  Chowdhry  j 
as  guardian  and  manager  on  behalf  of  Saroda 
Pershad  Sookul.  It  appears  that  Saroda 
Pershad  Sookul  arrived  at  majority  on  the 
3i8t  of  By  sack  1276,  or,  in  other  words,  on 
the  I4lh  ot  May  last  past.  The  infant 
Saroda  Pershad  now  applies  by  petition  that 
his  name  may  be  substituted  on  the  record 
as  plaintiff  in  lieu  of  that  of  Madhub  Chunder 
Chowdhry. 

It  appears  clear  upon  the  authorities  that, 
if  a  suit  is  brought  in  the  name  of  an  infant, 
on  coming  of  age  he  may  elect  whether  he 
will  proceed  with  it  or  not ;  and  under  Sec- 
tion 73  of  Act  VIII.  of  1859,  we  think  that, 
on  this  hearing,  we  have  the  power  to  order, 
and  we  do  order,  that  the  name  of  Saroda 
Pershad  Sookul  be  added  as  plaintiff  on  the 
record  without  prejudice  to  any  rights  of 
the  defendant  in  respect  of  what  may  have 
taken  place  in  the  Lower  Courts. 


The  suit  was  originally  institnted  b? 
Madhub  Chunder  Chowdhry  in  the  name  af| 
the  infant,  without  having  obtained  a  cer« 
tificate  of  administration  under  Act  XL.  o{[ 
1858,  and  the  defendants  objected,  and  very 
properly  objected,  that  Madhub  Chnnderl 
Chowdhry  was  not  entitled  to  maintain  ibel 
suit  against  them  under  Section  3  of  Act  XL| 
of  1858. 

On  these  grounds,  the   Lower  Appellatd 
Court  dismissed  the  suit.     So  far  as  the  ma-l 
terials  before  that  Court  enabled  it  to  deal 
with  the  suit,  it  appears  that   that   decision| 
is  correct. 

It  appears  to  us,  however,  on    the  state- 1 
menls  of  the  vakeels,  that  it  is  for  the  bene- 
fit of  the  minor,  who  has  just  come  of  age, 
that  the  suit  should  proceed  in  his  name;  as 
a  portion  of  the  claim  may  otherwise  be  barred 
by   limitation,   and   as  there  is  now  on  the 
record  a  plaintiff  capable  of  carrying  on  the| 
suit,  we  think  that  the  suit  must  be  remand- 
ed to  be  carried  on  and  tried  as  between  the| 
defendants   and  Saroda  Pershad  Sookul  on 
the  merits. 

As  the  decision  of  the  Lower  Appellate 
Court,  as  between  the  parties  then  before  it 
and  in  the  then  stage  of  the  proceedings,  was 
perfectly  correct,  the  suit  can  only  be  re- 
manded on  the  infant  and  Madhub  Chunder 
Chowdhry  paying  to  the  defendants  all  their 
costs  in  both  the  Lower  Courts  and  of  ibis 
appeal.  Such  costs  to  be  paid  into  this 
Court  within  five  weeks  after  they  shall  have 
been  ascertained  by  the  officer  of  Court,  and 
in  default  of  payment  the  appeal  will  stand 
dismissed  with  costs.  The  case  will  %^ 
back  to  the  Lower  Court,  but  will  not  proceed 
until  after  thS  costs  shall  have  been  paid 
into  Court  as  directed. 


The  30th  June  1869. 
Present : 
The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chitf 
Justice,    and    the    Hon'ble    Dwarkanath 
Mitter,  Judge. 

Ryots— Landlords. 
Case  No.  98  of  1869  under  Act  X.  of  1859- 
Special  Appeal  from  a  decision  passed  by  thi 
Additional  Judge  of  Jessore,  dated  the  8th 
December  j868,  reversing  a  decision  of  Ih^ 
Deputy    Collector   of  that  District,  dated 
the  2/^th  January  1868. 
Goureenath  Roy  and  another  (Plainliffs)i 

Appellants, 
versus 
Ramgutty  Chunder  (Defendant),  Respcniinl* 
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Baboo  Ashoolosh  Dhur  for  Appellants. 

Bahoo  Anund  Chundtr  Ghossal  for 
Respondent. 

Ryots  are  not  necessarily  ryots  of  the  same  class  be- 
fiUBse  they  hold  under  a  similar  class  of  landlords. 

Peiuock,  C.  y.  -It  appears  to  us  that  ihe 
Jadge  was  not  right  in  holding  that  the 
plaintiff  could  not  enhance  unless  he  could 
prove  that  he  was  entitled  to  enhance  up  to 
ibe  specific  amount  which  he  claimed  in  his 
notice  and  in  his  plaint.  If,  therefore,  there 
were  any  evidence  on  the  record  which  would 
jostifr  the  Judge  in  decreeing  for  the  plaint- 
iff, ve  should  remand  the  case  to  him  in 
order  ibat  he  might  do  so.  If  we  were  to 
remand  the  case,  we  should  remand  it  to  be 
decided  on  the  evidence,  as  the  parties  left 
t  in  the  Lower  Court ;  and  if  that  evidence 
akme  be  looked  to,  without  remanding  the 
case  to  admit  further  evidence  on  the  part 
of  ibe  plaintiff,  there  is  nothing  which 
wwld  justify  the  Judge  in  giving  a  decree 
for  the  plaintiff.  It  is  useless,  or  worse  than 
useless,  for  us  to  remand  the  case  to  the 
Judge  to  be  tried  on  the  evidence  which  has 
been  given,  if  we  are  satisfied  that,  if  the 
Jtidgc.  acting  on  that  evidence,  were  to  de- 
cide for  the  plaintiff,  we  should  be  obliged, 
on  a  fresh  special  appeal,  to  reverse  that 
decision. 

The  suit  was  to  recover  arrears  of  rent  at 
in  enhanced  rate  pursuant  to  a  notice  of  en- 
hancement, and  the  grbunds  of  enhancement 
vere  that  defendant  was  paying  at  a  lower 
rate  than  was  paid  by  ryots  of  the  same 
class  for  land  of  a  similar  description  in  the 
Dcigbbonrhood. 

Tbe  evidence  in  the  suit  was  confined  to 
lands  held  by  ryots  under  ganteedars,  the 
defendant  being  a  ryot  holding  under  gan- 
teedars. They  merely  proved  the  rates  at 
vbich  they  held,  and  not  the  prevailing  rates 
at  which  lands  of  a  similar  description  were 
tod  by  ryots  of  the  same  class  as  the 
defendant.  Ryots  are  not  necessarily  ryots 
of  the  same  class,  because  they  hold  under  a 
similar  class  of  landlords.  The  case  put 
by  my  learned  colleague  during  the  dis- 
cission shows  very  clearly  that  is  the  case. 
He  pnt  the  case  of  ten  ryots  holding  under 
ganteedars  paying  2  rupees  a  beegah,  and 
90  ryots  under  zemindars  paying  one 
mpcc  a  beegah,  for  lands  of  a  similar  de- 
scription in  the  neighbourhood  ;  and  he 
ttked  whether,  because  defendant  was  a 
'yot  holding  under  a  ganteedar,  you  would 
enhance  hi^  rent  to   2   rupees,   being    the 


rate  of  the  10  ryots  under  ganteedars,  or 
to  one  rupee,  being  the  rate  of  the  90  ryots 
holding  under  zemindars.  The  answer  to 
the  question  is  obvious.  If  the  point  con- 
tended for  on  behalf  of  the  plaintiff,  that 
ryots  are  of  the  same  class  because  they 
hold  under  a  similar  class  of  landlords,  be  cor- 
rect, we  might  have  to  enhance  ryots  because 
thev  held  under  a  class  of  landlords  called 
harsh  instead  of  a  class  of  landlords  called 
liberal. 

It  appears  to  me  that  there  is  no  evidence 
and  no  finding  of  the  Ameen  to  show  that 
the  defendant  was  hoMing  at  a  lower  rate  than 
ryots  of  a  similar  class. 

But  it  is  said  that  another  ground  of  en- 
hancement was  that  defendant  held  lands  in 
excess  of  those  for  which  he  has  been  pay- 
ing, and  that  the  Lower  Court  found  that 
point  in  favor  of  the  plaintiff.  But  as  to  those, 
lands,  the  rates  of  rent  could  not  be  raised 
higher  than  the  rate  payable  by  the  same 
class  of  ryots  for  lands  of  a  similar  descrip- 
tion and  with  similar  advantages  in  the 
places  adjacent;  and  upon  that  point  there 
was  no  evidence  given  by  the  plaintiff. 

Under  these  circumstances,  it  appears  tons 
that  the  Judge  came  to  a  right  conclusion, 
though  for  erroneous  reasons.  His  decree 
ought,  therefore,  to  be  affirmed  with  costs  of 
this  appeal. 


The  30th  June  1869. 
Present : 

The  Ilon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Payment  to  insolvent  creditors — Official  As- 
signee's remedy  —  Section  15  of  the  High 
Court  Charter  Act. 


In  the  Matter  of  Mr.  A.  B.  Miller,  Official 
Assignee,  Petitioner. 

Mr.  R.  E.  Twidale  for  Petitioner. 


^  Where  money  due  to  an  insolvent  is  deposited  in 
Court,  and  the  Court  orders  it  to  be  paid  to  creditors 
who  had  attached  the  money  instead  of  the  Official 
Assijrnee,  the  remedy  open  to  the  latter  is  a  suit  for 
an  injunction  to  restrain  the  creditors  and  an  applica- 
tion fur  an  order  under  Section  92  of  Act  VIII.  of  1859. 
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Where,  as  in  such  a  case,  there  isa  remedy  by  a  re- 
gfular  suit,  the  W\^\i  Court  cannot  exercise  its  extraor- 
dinary powers  under  Section  15  of  the  Charter  Act. 

Norman,  J. — One  Sheoburt  Ram  present- 
ed his  petition  to  the  Calcutta  Court  for  the 
relief  of  Insolvent  Debtors,  and  was  adjudg- 
ed an  insolvent  on  the  2gth  of  June  1868. 
On  the  23rd  June  1867,  Ramanund  and  Zu- 
hoor  Alum,  under  a  decree  against  Sheoburt 
Ram,  had  attached  a  certain  decree  obtained 
by  Sheoburt  Ram  against  one  Ram  Churn 
Ram.  After  adjudication  of  insolvency.  Ram 
Churn  Ram  deposited  in  the  Court  of  the 
Principal  Sudder  Ameen  of  Shahabad  the 
sum  of  Rupees  3,497,  being  the  amount  of 
the  decree  which  had  been  obtained  by 
Sheoburt  Ram  against  himself.  Upon  this 
Ramanund  and  Zuhoor  Alum  applied  to  the 
Principal  Sudder  Ameen  for  payment  to 
them,  in  satisfaction  of  their  decree,  of  this 
sum  of  Rupees  3,497,  which  was  paid  into 
Court  in  satisfaction  of  the  decree  obtained 
by  Sheoburt  Ram  against  Ram  Churn  Ram. 
Their  application  was  opposed  by  Mr. 
Miller,  the  Oflficial  Assignee,  the  present  pe- 
titioner, who  contended  that,  notwithstand- 
ing the  attachment,  the  decree  against 
Ram  Churn  Ram  passed  to  him  as  Assignee 
of  Sheoburt  Ram,  and  that,  on  the  payment 
of  the  money  into  Court,  it  became,  and  was, 
the  money  of  the  insolvent,  and  consequently 
Ramanund  and  Zuhoor  Alum  should  not 
be  allowed  to  take  it  out. 

After  hearing  both  parlies,  the  Principal 
Sudder  Ameen  ordered  that  the  money 
should  be  paid  to  Ramanund  and  Zuhoor 
Alum. 

From  that  order  there  is,  of  course,  no  ap- 
peal, but  Mr.  Twidale  for  Mr.  Miller  now 
applies  to  us  to  exercise  some  extraordinary 
powers  which  he  supposes  us  to  possess  in 
order  to  prevent  the  payment  of  that  money 
to  Ramanund  and  Zuhoor  Alum  as  ordered 
by  the  Principal  Sudder  Ameen. 

It  appears  to  us  quite  plain  that,  where 
there  is  a  remedy  by  a  regular  suit,  this 
Court  cannot  interfere  by  the  exercise  of  its 
extraordinary  powers  under  Section  15  of 
the  Charter  Aft.  Now,  it  is  quite  clear 
that  Mr.  Miller  can  bring  a  suit  for  an  in- 
junction to  restrain  Ramanund  and  Zuhoor 
Alum  from  taking  that  money  out  of  Court; 
and  in  that  suit,  an  order  might  be  obtained 
before  judgment  under  Section  92  of  Aft 
VIII.,  that  the  money  should  remain  in 
Court  until  the  right  and  title  to  it  should 
have  been  adjudicated. 


On  these  grounds,  we  are  of  opinion  that 
we  ought  not  to  interfere,  and  Mr.  Twidak 
will,  therefore,  take  no  order  upon  his  peti- 
tion. 


The  30th  June  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Ejectment — Damages. 

Case  No.  846  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  $th  Janu- 
ary i86gy  affirming  a  decision  of  tht 
Subordinate  Judge  of  that  District,  datti 
the  jrd  December  i86*j, 

Mahomed  Azmul  (one. of  the  Defendants), 

Appellant, 

versus 

Chadec  Lall  Pandey  and  others  (Plaintiffs), 

Respondents. 

Mr.  R,  £.  Tividale  and  Moonshee  Mahomtd 
Yusuffiox  Appellant. 

Mr,  C,  Gregory  for  Respondents. 

A  landlord  who  ejects  his  tenant  illegally,  and  holds 
possession  as  a  wrong-doer,  although  he  settles  another 
tenant  on  the  land,  is  liable,  not  only  for  the  rent  b« 
receives  during  such  possession,  but  also  for  the  dama- 
ges incurred  by  the  tenant  whom  he  has  ejected,  m 
consequence  of  the  ejectment. 

Glover,  /.—The  plaintiff  in  this  case  was 
dispossessed  by  the  zemindar  of  his  holdingi 
and  was  obliged  to  resort  to  the  Revenoc 
Courts   for  redress.     He  obtained  that  re- 
dress In  the  shape  of  a  decree  restoring  niro 
to   possession,   and   he    now  sues   for  tbc  ^ 
amount  of  what  the  land  produced  daring   1 
the  two  years  he  was  kept  out  of  possession  by 
the  tortious  act  of  his  landlord.     The  /ana-    ^ 
lord  apparently  settled  a  tenant,  one  Massa-    ; 
mut  Gangoo,  upon  the  land ;  she,  however,  j 
made  no  defence  in  the  Lower  Court 
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Both  the  Courts  below  have  found  for  the 
plaintiff  to  the  extent  of  616  rupees,  or 
omething  less  than  half  of  what  he  claimed. 

The  landlord  now  appeals  specially,  on  the 
groQcd  that  the  Lower  Court  was  wrong  in 
holding  him  jointly  liable  for  the  amount 
claimed  as  damages,  and  that,  in  any  case,  he 
should  only  be  liable  for  the  amount  of  rent 
he  had  received.     It  appears  to  us  that  the 
Lower  Court  was  perfectly  right.     The  spe- 
cial appellant  has  been  in  possession  as  a 
vTong-doer  from  the  first.     He  ejected  the 
special  respondent  from  his  land,  and  forced 
him  into  Court  to  recover  possession.     Strict- 
ly speaking,  it  seems  to  us  that  he,  and  he 
&lone,  should  be  responsible  to  the  tenant  for 
the  damages  incurred  by  him  in  consequence 
of  that  illegal  ejection,  and  that  the  plaintiff 
might  have  elected   to   sue  him  alone  for 
those  damages   without  making   Mussamut 
Gangoo  a  defendant  in  the  suit,  as  she  was 
placed  on  the  land  as  a  tens^t  to  mask  the 
defendant's  possession.     It  has  been  found 
as  a  fact  by  both  the  Lower  Courts  that  the 
woman  Gangoo  was  a  mere  person  of  straw, 
a  nominal  tenant  only,  and  that  the  zemindar 
▼as  the  person   who  for  the  two  years  in 
qnesiion  appropriated    the   profits  of  these 
lands. 

Under  these  circumstances,  it  appears  to  us 
\  that  he  is  the  proper  person  against  whom 
(he  decree  should  have  been  made.  As, 
Wever,  Mussamut  Gangoo  was  made  a 
defendant  in  the  suit,  and  has  been  made  joint- 
ly liable  in  the  decree  of  the  Lower  Courts, 
ud  has  not  appealed,  there  is  no  neces- 
•ilyfor  interfering  with  the  Lower  Appellate 
Court's  decision  in  this  respect. 

The  decision  of  the  Lower  Appellate 
Court  is  affirmed,  and  this  appeal  dismissed 
with  costs. 


The  30th  June  1869. 
Present : 

The  Hon  ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Mortgagor  and  mortgagee— Notice  of  fore- 
donre— Tnuisfer  of  rights— Notice  of 
tnaafer. 

Cases  Nos.  772  and  773  of  1869. 

"S/<fifl/  Appeal  from  a  decision  passed  by 
the  Judge    of    Tirhooi,     dated    the    $th 

Vol  XII, 


January  i86g,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  1 2th  June  1868. 

Madhub  Thakoor  and  another  (Defendants), 

Appellants, 

versus 

Jhoonuck  Lall  Doss  (Plaintiff),  and  another 
(Defendant),  Respondents, 

Mr,  C.  Gregory  and  Baboo  Debendro  JN^arain 
Rose  for  Appellants. 

Mr,  R,  E.  Twidale  and  Baboo  Chunder 
Madhub  Ghose  for  Respondents. 

A  purchaser  from  a  mortgagor,  as  one  of  his  leg^ 
representatives,  is  entitled  to  notice  of  foreclosure. 

A  mortgagor  is  not  bound  to  give  notice  to  his  mort- 
gagee of  a  transfer  of  his  rights. 

Glover,  J. — This  was  a  suit  to  recover 
possession  of  201  beegahs  of  land  which  had 
been  mortgaged  to  the  plaintiff  by  Purmes- 
suree  Misser  and  Gridharee  Misser,.the  father 
and  uncle,  respectively,  of  the  defendant  Shib 
Dutt  Misser,  and  the  usual  notice  of  fore- 
closure was  issued  upon  Shib  Dutt  Misser. 
This  defendant  (Shib  Dutt  Misser)  admitted 
the  fact  of  the  mortgage;  but  the  plaintiff 
was  opposed  in  the  first  Court  by  four  parties 
(intervenors)  who  claimed  to  hold  an  interest 
in  portions  of  the  land  mortgaged,  and  con- 
tended that  notice  of  foreclosure  ought  to 
have  been  served  upon  them ;  and  not  having 
been  so  served,  the  plaintiff  could  not  recover 
possession. 

With  two  only  of  the  intervening  defend- 
ants have  we  to  do  in  this  case;  the  one 
Madhub  Thakoor,  who  is  the  special  appel- 
lant in  No.  772,  and  claims  to  be  in  posses- 
sion of  15  beegahs  of  that  disputed  land  by 
purchase  from  Shib  Dutt  Misser  under  a 
registered  kobalah,  dated  the  29th  May 
1865;  and  the  other,  Mussamut  Kukkroo, 
who  claims  to  be  the  widow  and  heir  of  one 
of  the  mortgagors,  Purmessuree  Misser,  and, 
as  such,  claims  the  right  to  have  a  notice  of 
foreclosure  served  upon  her  as  his  legal 
representative. 
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The  first  Court  considered  that  the  mort- 
gage-deed propounded  by  the  plaintiff  was 
spurious,  and  dismissed  the  suit  without 
going  into  the  questions  raised  by  the  various 
defendants,  although  issues  on  these  points 
were  fixed  and  evidence  taken. 

The  Judge,  on  appeal,  for  various  reasons 
given  at  length  in  his  judgment,  held  that 
the  mortgage-deed  of  the  plaintiff  was  gen- 
uine, and  that  he  was  entitled  to  recover 
under  it.  His  reason  for  giving  the  plaintiff 
a  decree  as  against  Madhub  Thakoor  was  that 
that  person's  deed  of  sale  was  only  notified 
subsequent  to  the  plaintiff's  petition  for  fore- 
closure ;  and  with  regard  to  Mussamut  Kuk- 
kroo's  rights  he  passed  no  decision. 

Both  these  defendants  appeal.  Madhub 
Thakoor  on  the  ground,  first,  that  the  Judge 
has  not  met  the  reasons  assigned  by  the 
Court  of  first  instance  for  disbelieving  the 
evidence  as  to  the  genuineness  of  the  plaint- 
iff's deed ;  and,  secondly,  that  the  Judge 
has  fallen  into  an  error  of  fact  which  has 
considerably  influenced  his  decision,  in  stat- 
ing that  the  special  appellant's  deed  of  sale 
was  notified  subsequent  to  the  plaintiff's 
petition  of  foreclosure.  Mussamut  Kukkroo 
makes  the  same  objection  with  regard  to  the 
Judge's  finding  on  the  plaintiff's  deed  of 
mortgage,  and  a  further  objection  to  the 
effect  that  the  Judge  ought  to  have  sent  back 
the  case  for  an  adjudication  by  the  first 
Court  on  her  plea  that  she  was  one  of  the 
legal  representatives  of  one  of  the  mort- 
gagors, and  therefore  entitled  to  notice  of 
foreclosure. 

It  will  be  convenient  to  take  up  Mussa- 
mut Kukkroo's  objection  first  in  order. 
With  regard  to  the  first  part  of  that  objection, 
we  find  that  the  Judge  has  taken  notice  of 
the  reasons  given  by  the  Subordinate  Judge 
for  considering  the  deed  of  mortgage  spu- 
rious, and  has  also  given  his  own  reasons  for 
believing  the  evidence  of  the  witnesses  who 
attested  that  document,  and  for  considering 
that  the  reasons  given  by  the  Court  below 
were  not  sufiicient  to  invalidate  it.  This, 
then,  is  a  finding  of  fact  on  the  evidence  on 
reasonable  and  sufiicient  grounds,  with  which 
we  cannot  interfere  in  special  appeal. 

With  regard  to  the  second  objection,  we 
think  that  the  Judge  was  bound  to  send 
back  the  case  as  regards  Mussamut  Kukkroo 
for  adjudication  of  her  plea  to  the  first 
Court.  Her  case  was  that  the  family  of 
her  husband  was  separate,  and  that,  there- 
fore; on  her  husband's  death;  she  became  his 


heir,  and,  as  such,  succeeded  to  the  equity  o| 
redemption  on  the  mortgaged  property, 
this  were  proved,  it  is  quite  clear  that,  as  oi 
of  the  mortgagor's  legal  representatives,  si 
was  entitled  to  notice  of  foreclosure,  and  tha 
the  plaintiff  could  not  succeed  in  a  suit  fc 
possession  of  the  mortgaged  property,  withl 
out  giving  her  such  notice,  and  an  oppor| 
tunity,  if  she  wished  to  avail  herself  of  it 
of  redeeming  the  property,  and  paying  of 
the  mortgage-debt.  There  was  an  issuj 
fixed  on  this  point  by  the  Court  of  firs 
instance,  and  evidence  is  said  to  have  beej 
taken.  We  think  that  the  appeal  of  ibl 
special  appellant  must  be  allowed,  and  thai 
her  case  must  be  remanded  to  the  Subori 
dinale  Judge  for  trial  on  this  issue. 

With  regard  to  the  appeal  of  Madhi 
Thakoor,  his  first  objection. is  the  same 
the  first  objection  taken  by  Mussamut  Kukl 
kroo — an  objection  which  we  have  already 
disposed  of.  His  second  objection,  however 
we  think,  is  well  founded.  The  Judge,  \\ 
regard  to  his  claim,  has  decided  the  case  ad] 
versely,  solely  on  the  ground  that  his  purchase 
was  not  notified  until  after  the  petition  foi| 
foreclosure  was  filed  by  the  plaintiff;  but  we' 
find,  on  turning  to  the  record,  that,  although 
there  was  a  nominal  petiiion  for  foreclosure 
in  the  year  1862,  this  petition  was  alto- 
gether infrucluous,  no  notice  having  been 
served  under  it ;  and  the  reason  given  was 
that  the  mortgagors  were  dead,  and  that  the 
mortgagee  had  no  means  of  knowing  on 
whom  to  serve  notice.  The  next  petition 
of  foreclosure,  which  was  followed  by  the 
service  of  notice  on  the  defendant,  Shib 
Lall  Misser,  is  dated  the  31st  July  1866, 
so  that,  as  Madhub  Thakoor's  deed  of  sale 
is  dated  the  29th  May  1865,  and  was  regis- 
tered immediately  after  its  execution,  it  is 
clear  that  the  sale  was  notified-  -meaning  by 
the  word  notified,  published  to  the  world— 
before  there  had  been  any  valid  application 
for  service  of  notice  on  the  mortgagors. 

But  it  has  been  contended  by  the  pleader 
for  the  special  respondent  that  the  mortgagor, 
before  alienating  his  interest  by  private 
sale  to  a  third  party,  was  bound  to  give 
notice  to  the  mortgagee,  and  also  that  the 
mortgagee  was  not  bound  to  serve  anr 
notice  upon  the  purchaser  from  the  mort- 
gagor. 

Neither  of  these  objections  was  urged 
before  the  Judge  in  the  Court  below,  and 
they  are  now  taken  in  the  nature  of  a  cross- 
appeal.  The  Court  ga\^  the  special  re- 
spondent's pleader  leave  to  take  them  as  the 
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pleader  for  the  opposite  party  made  no 
objection  that  he  was  taken  by  surprise.  So 
we  now  proceed  to  dispose  of  them. 

WHth  regard  to  the  contention  that  the 
mortgagee  was  not  bound  to  give  notice  to 
a  purchaser  from  the  mortgagor,  we  think 
that  the  rulings  of  this  Co»irt  in  almost 
every  case  are  opposed  to  the  contention. 
No  doabt,  in  a  judgment  quoted,  in  the  case 
of  Kishen  Bullub  Mahta  versus  Mussamut 
Balassoo  Koer  and  others,  published  in 
Volame  III.  of  the  Weekly  Reporter,  page 
231,  Mr.  Justice  Bayley  does  give  a  some- 
what gaarded  opinion  to  the  contrary ;  but 
fills  is  opposed  to  several  other  and  later 
ralings  of  this  Court,  and  the  learned  Judge 
IdrDself  admits  the  point  to  be  one  of  some 
doubt  and  conflict.  We  have  been  shown 
no  other  ruling  in  which  the  law  is  distinctly 
lud  down  that  the  mortgagee  is  not  bound 
to  gi^  notice  to  the  representative  of  the 
mortgagor  of  his  intention  to  foreclose  ;  whilst 
in  the  very  same  decision  Mr.  Justice  Phear 
expresses  a  very  clear  opinion  that  he  is  so 
bonnd,  except  in  cases  of  transfer  after 
the  rear  of  grace  has  commenced.  The 
case  of  Gobind  Mundul  versus  Madhub 
Ghose  lavs  down  much  the  same  rule.  And 
with  regard  to  the  other  point,  that  the  mort- 
gagor is  bound  to  give  notice  of  a  transfer 
of  his  rights  to  his  mortgagee,  no  rulings 
hive  been  shown  to  us  in  support  of  the 

cofitention. 

And,  further,  with  regard  to  the  mortga- 
gors representative  being  bound  to  give 
notice  to  the  mortgagee,  in  this  particular 
case  ii  is  not  easy  to  see  how  he  could  have 
done  so,  for  it  was  the  defendant's  case  that 
the  plaintiff's  deed  of  mortgage  was  a  co- 
lorable transaction  ^executed  in  fraud  of 
creditors;  and  moreover,  in  this  case,  how 
»as  the  mortgagor's  legal  representative  to 
know  that  a  mortgage  had  been  made  at  all } 
The  mortgage-deed  was  not  registered,  nor 
was  there  any  reason  that  the  defendant  should 
become  aware  that  there  was  any  burthen 
on  the  property  of  which  he  had  purchased 
a  pan;  whilst,  on  the  other  hand,  it  was  a 
Btttler  of  no  difficulty  for  the  mortgagee  to 
find  out  the  legal  representatives  of  the 
nwrtgagors  and  to  serve  notice  upon  all 
^^  by  purchase  or  otherwise,  were  then 
entitled  to  the  equity  of  redemption,  for  the 
deed  of  purchase  was  registered,  and  it  has 
been  shown  that  the  purchaser  has  been  in 
possession  of  what  he  bought  ever  since  the 
date  of  that  purchase. 


I 


We  think,  therefore,  that  this  appeal  also 
must  be  allowed,  and  that  the  case  must  go 
back  to  the  Court  of  first  instance,  in  order 
that  the  genuineness  or  otherwise,  of  the 
deed  of  sale  under  which  Madhub  Thakoor 
claims  may  be  established.  If  the  genuine- 
ness of  that  deed  be  established  to  the  satisfac- 
tion'of  the  Court,  it  will  then  follow  that  the 
mortgagee  was  bound  to  give  Madhub  Tha- 
koor notice  of  foreclosure,  and  that,  not  hav- 
ing done  so,  his  claim  to  recover  possession 
of  the  land  in  suit  must  fail. 

Costs  will  follow  the  result. 


The  30th  June  1869. 

Present : 

The  lion'ble  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Allegations — Issues. 

Case  No.  2762  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  4th 
August  rSSSy  reversing  a  decision  of  the 
Moonsiff  of  Jehanahad,  dated  the  31st 
January  186S. 

Fukeer  Dass  Pooroheet  (one  of  the  Defend- 
ants), Appellant, 

versus 

Gopal  Mookerjee  (Plaintiff)  and  others  (De- 
fendants), Respondents. 

Baboo  Romanath  Bose  for  Appellant. 

Baboo  Anund  Gopal  Paleet  for 
Respondents. 

In  a  suit  to  recover  a  quantity  of  land  allegfed  to  have 
formed  a  part  of  a  joint  estate  which  had  descended  to 
plaintiff  and  his  brothers,  but  which  was  subsequently 
divided  into  separate  shares  :— 

Hkld  that,  upon  failure  of  proof  of  the  allegation  of 
partition,  plaintiff  might  obtain  relief  upon  the  first  alle- 
gation, and  the  Court  below  was  not  debarred  by  law 
from  framing  an  issue  as  to  whether  plaintiff  was  entitled 
to  recover  to  the  extent  of  the  interest  which  he  had  in 
the  land  if  found  to  be  joint  property. 
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yacksoftf  y, — The  plaintiff  in  this  case 
sued  to  recover  possession  of  3  beegahs  of 
land.  He  alleged  that  the  land  in  question 
had  formed  part  of  about  40  beegahs  of 
land  which  belonged  to  the  plaintiff's  father, 
and  had  descended  from  the  father  to.  the 
plaintiff  and  his  three  brothers,  though,  after 
the  father's  death,  three  brothers  disagreed 
and  came  to  a  partition,  and  divided  all  the 
land  by  metes  and  bounds  into  four  separate 
shares ;  that  the  3  beegahs  in  question 
formed  part  of  the  plaintiff's  share,  but  had 
been  piM  up  to  sale  in  execution  of  a  decree 
against  the  widow  of  one  of  the  plaintiff's 
brothers,  and  had  been  sold  as  her  exclusive 
property,  and  purchased  by  one  of  the  defend- 
ants, who  got  possession,  and  so  ousted  the 
plaintiff.  He  prayed  the  Court  to  enquire 
into  his  title,  and  put  him  into  possession. 

The  Moonsiff,  who  tried  the  suit,  found 
that  the  allegation  of  partition  was  untrue. 
He  held  that  the  plaintiff  could  not  recover 
except  on  proof  of  partition  as  alleged,  and 
therefore  dismissed  his  suit. 

On  appeal,  the  Subordinate  Judge  framed 
two  issues :  first,  whether  the  alleged  parti- 
tion had  been  proved  ;  and,  secondly,  whe- 
ther, if  it  appeared,  irrespective  of  the 
allegations  of  either  party,  that  the  land 
was,  in  truth,  joint  property,  the  plaintiff 
might  not  have  a  decree  to  the  extent  of  his 
share  in  such  property.  He  found,  concur- 
ring with  the  Court  below,  that  the  partition 
was  not  proved,  but  he  also  found  that 
the  property  was  joint.  He  held  that  the 
plaintiff  could  recover  a  decree  for  a  one- 
fourth  share  therein;  and  he  gave  him  a 
decree  accordingly. 

The  objection  taken  in  special  appeal 
before  us,  which  is  certainly  specious,  is 
that  plaintiff  has  in  this  way  got  a  decree  pass- 
ed on  a  state  of  facts  at  variance  with  the  al- 
legations, viz,y  whereas  he  sued  for  this  land, 
alleging  it  to  be  his  separate  property,  he  has 


got  a  decree  for  a  portion  of  it,  the  laod 
being  found  to  be  joint. 

I  entirely  agree  so  far  with  the  pleader 
of  the  special  appellant  as  that,  if  the  plaintiS 
had  described  this  property  as  separate  and 
self-acquired,  in  which  no  one  else  had  had  any 
interest  but  himself,  he  could  not  recover  i 
upon  proof  that  the  property  was  ancestral 
joint  property,  and  that  he  was  entitled  \o 
a  share  therein.  But  when  the  plaintiff 
discloses  that  the  property  was  original!/ 
joint,  and  then  goes  beyond  that,  and  alleges 
that,  by  an  arrangement  between  the  parties, 

i 

this  particular  portion  of  the  land  became  \ 
his  own  separate  share,  I  think  the  Coon 
below  was  not  debarred  by  law  from  framing 
an  issue  as  to  whether  the  plaintiff  was  en- 
titled to  recover  to  the  extent  of  the  i mer- 
est which  he  had  in  the  land  if  found  to  be 
joint  property. 

It  seems  to  me  that  the  plaintiff  made  two 
allegations :  first,  that  the  property  had  been 
joint,  and  in  that  case  he  would  be  entitled 
to  a  one-fourth  share ;  and,  secondly,  that  this 
particular  portion  had  been  separate,  and  that 
he  was  entitled  to  it  exclusively.  Upon  fail- 
ure of  proof  of  the  latter  allegation,  he  might 
well  obtain  relief  under  the  first.  1  think, 
therefore,  there  was  no  error  in  law  in  ibe 
decision  of  the  Lower  Appellate  Court,  and 
that  the  appeal  ought  to  be  dismissed  with 
costs. 

Markdy,  J, — I  am  of  the  same  opinKm. 
1  think  it  is  clear  from  the  form  given  in  Sec- 
tion 26  of  the  Code  of  Civil  Procedure  that  a 
plaintiff  suing  for  possession  is  not  bound  to 
set  out  his  title  in  his  plaint.  I  think  there 
would  be  considerable  hardship  if  a  plaintin 
was  bound  to  do  so.  How  far,  when  a  plaint- 
iff does  choose  to  set  out  his  title,  the  Court, 
in  raising  the  issues,  may  allow  him  to  de- 
part from  that  allegation,  is  not  a  question 


which  directly  arises  in  this  case. 


I  think 


it  is  quite  clear  that,  where  the  plaintiff  sttU 
to  prove  facts  which,  although  not  consisten 
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the  allegations,  are  consistent  with  a 
part  of  them,  the  Lower  Court  cannot  be  said 
to  have  committed  an  error  in  law  in  allowing 
faiQi  to  do  so,  and  upon  those  facts  adjudi- 
cating in  favor  of  his  title. 


The  14th  May  1869. 

Present : 

The  Hoa'ble  Sir  Barnes  Peacock,  Ki.,  Chief 
yustice^    and    the   Hon'ble    E.    Jackson, 

Suit  for  rent— Eviction— Abatement 

Case  No.  2815  of  1868  under  Act  X.  of 

1859. 

Sptcial  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Bhaugulporey  dated 
ihi  2jth  June  i868,  modifying  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  2Sth  April  r86y. 

Gopanund  J  ha  and  others  (Defendants), 

AppellantSy 

versus 

Lalla  Gobind  Pershad  (Plaintiff),  Respondent. 

Baboo  Khettur  Mohun  Bose  for  Appellants. 

Bahoos  A  nund  Gopal  Paleet  and  Katee 
Kishen  Sein  for  Respondent. 

^  Wlien  a  tenant  is  sued  for  renti  he  can  set  up  evic- 
tioa  by  title  |>araaiount  to  that  of  his  lessor,  as  an 
answer ;  and  if  evicted  from  part  of  the  land,  an  ap- 
portJoameot  of  the  rent  may  take  place.  The  onus  is  un 
the  lessor*  who  claims  to  be  entitled  to  an  apportion- 
ment, to  show  what  is  the  fair  rate  of  the  lands  out  of 
the  tenant  was  not  evicted. 


Substance  of  the  judgment  delivered  by  the 

Chief  Justice, 

bf  this  case  there  is  nothing  to  show 
thai  the  two  defendants  who  did  not  execute 
the  lease  were  liable  for  ihe  rent.  The  de- 
cree of  the  Subordinate  Judge  in  the  other 
tait  IS  not  sufficient  in  ihis  suit  to  show  that 
thejr  were  liable.  In  the  other  suit,  the 
plaintiff  sued  to  declare  that  the  lease  had 
never  been  granted.  The  defendant,  who  is 
now  said  to  have  executed  the  lease,  declared 
that  St  was  granted  to  him,  and  that  he  was 
the  sole  person  interested  in  the  lands.  Tiie 
other  two  defendants  said  that  they  had 
nothing  to  do  with  the  lease,  and  therefore 
OBght  not  to  have  been  made  defendants. 


So  that  everybody  agreed  in  that  suit  that 
these  two  defendants  had  no  interest  in  the 
land;  and  yet  it  was  decided  by  the.  Subor- 
dinate Judge  that  they  had  an  interest,  and 
that  decision,  which  was  contrary  to  the 
contention  of  all  parties  to  the  suit,  is  now 
said  to  be  evidence  against  the  two  defend- 
ants that  they  had  an  interest,  and  to  prove 
that  they  were  jointly  interested  with  the 
defendant  who  executed  and  jointly  liable 
for  the  rent. 

As  to  the  other  part  of  the  case,  it  appears 
that  the  defendant  who  executed  was  evicted 
from  two  mouzahs  under  a  decree  by  a  per- 
son claiming  from  the  lessor's  brother,  in  a 
suit  in  which  the  lessor  as  well  as  the  lessee 
were  made  parties.  Having  been  evicted  in 
a  suit  in  which  the  lessor  was  a  party,  and  in 
which  it  was  decided  that  he  had  no  title, 
it  is  said  that  the  tenant  is  to  pay  just  the 
same  rent  as  if  he  had  not  been  evicted  at 
all.  If  that  doctrine  were  carried  out  to  its 
full  extent,  if  the  tenant  had  been  evicted 
from  the  whole  of  the  lands  comprised  in 
the  pottah,  he  would  still  be  liable  to  pay 
the  whole  rent  without  getting  anything  for 
it.  This  shows  that  the  doctrine  is  not 
tenable. 

It  is  said  that  the  tenant  ought  to  have 
sued  for  abatement  of  rent  under  Section 
18  of  Act  X.  of  1859;  but  what  would 
have  been  the  case  if  he  had  been  evicted 
from  the  whole  of  the  lands  }  He  could 
not  have  sued  for  an  abatement  of  rent  then. 
It  is  clear  that,  when  he  was  sued  for  rent, 
he  could  set  up  the  eviction  by  title  para- 
mount as  an  answer. 

According  to  English  law,  **  If  the  lands 
"  demised  be  evicted  from  the  tenant,  or  re- 
"  covered  by  a  title  paramount,  the  lessee 
"  is  discharged  from  the  payment  of  the 
"  rent  from  the  lime  of  such  eviction,"  and 
if  he  is  evicted  from  part,  the  rent  is  to  be 
diminished  in  proportion  to  the  land  evicted. 
It  is  laid  down  in  Bacon's  Abridgment, 
Tit.  Rent  (M) :  "  Where  a  lessor  enters 
'*  forcibly  into  part  of  the  land,  there  are 
"  variety  of  opinions  whether  the  entire 
''  rent  shall  not  be  suspended  during  the 
**  continuance  of  such  tortious  entry,  and 
"  it  seems  to  be  the  better  opinion  and  the 
''  settled  law  at  this  day  that  the  tenant 
''  is  discharged  from  the  payment  of  the 
"  whole  rent  till  he  be  restored  to  the  whole 
*'  possession,  that  no  man  may  be  encour- 
*'  aged  to  injure  or  disturb  his  tenant  in 
"  his  possession,  whom,  by  the  policy  of 
"  the  law,  he  ought  to  protect  and  defend  ;  " 
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and  it  has  been  held  that,   when  a  lessee 

is    evicted  by    title   paramount  to  that  of 

his   lessor,  an   apportionment  of   rent  may 

take  place  in   an   action   brought    for    the 
rent. 

It  appears  to  me  that  the  onus  is  on  the 
lessor,  who  claims  to  be  entitled  to  an  ap- 
portionment to  show  what  is  the  fair  rate 
of  the  lands  out  of  which  the  tenant  was 
not  evicted.  But  the  Additional  Judge  held 
that,  as  the  defendant  did  not  show  what 
was  the  rent  in  respect  of  the  lands  left 
in  the  possession  of  the  tenant,  a  decree 
should  be  given  against  him  for  the  whole 
rent.  That  does  not  appear  to  me  to  be 
consistent  with  justice. 

It  is  unnecessary,  however,  in  this  case 
to  decide  whether,  in  a  case  of  eviction  of 
part  of  the  lands  demised,  the  onus  lies  on 
the  lessor  or  upon  the  tenant  to  show  what 
is  the  fair  rent  to  be  paid  for  the  portion 
remaining  in  the  tenant's  occupation,  inas- 
much as  there  is  evidence  in  this  case  from 
which  the  amount  which  ought  fairly  to 
be  deducted  from  the  full  amount  of  rent  in 
consequence  of  the  eviction  of  the  two 
mouzahs  can  be  ascertained.  The  dowl 
under  which  the  lease  was  granted  appears 
to  have  been  put  in  evidence,  and  from  that 
it  appears  that,  after  paying  all  the  out-goings, 
there  was  a  profit  of  636  rupees  to  be  di- 
vided between  the  landlord  and  the  tenant. 
Of  that  sum,  500  rupees  were  to  go  to  the 
landlord  for  rent,  and  136  rupees  were  to 
go  to  the  tenant.  In  arriving  at  the  sum  of 
636  rupees  as  the  amount  of  profit  of  the 
whole  of  the  lands,  the  amount  derived  from 
the  two  mouzahs  from  which  the  tenant 
was  evicted  was  specified,  and  therefore  it 
is  a  mere  matter  of  calculation  to  ascertain 
what  portion  of  the  whole  rent  ought  to  be 
deducted,  having  reference  to  the  proportion 
which  136  rupees  bore  to  the  whole  amount 
of  636  rupees. 

The  decree  of  the  Lower  Courts  is  revers- 
ed, and  we  declare  that  the  two  defendants 
who  did  not  sign  the  lease  are  not  liable  at 
all,  and  that  the  suit  be  dismissed  as  against 
them  with  costs  in  both  the  Lower  Couris 
and  the  costs  of  this  appeal ;  and  we  declare 
that  the  plaintiff,  who  collected  rents  from 
the  ryots  for  1271  and  1272,  on  the  ground 
that  the  lease  to  the  defendant  was  not 
binding  upon  him,  is  not  entiiled  to  recover 
any  rent  in  respect  of  those  years.  As 
regards  the  rent  for  1273,  after  defendant 
had  been  restored  to  possession,  we  think 


that  the  plaintiff  is  entitled  to  recover,  de- 
ducting a  fair  proportion  of  the  total  amount 
in  respect  of  the  two  mouzahs  from  which 
the  defendants  were  evicted  by  title  para- 
mount. Ins'tead  of  remanding  the  case  for 
the  purpose  of  ascertaining  the  amount  to 
be  deducted,  this  Court  has,  with  the  con- 
sent of  the  pleaders  for  both  parties,  taken 
the  account  itself,  and  declares  that  the 
plaintiff  is  entitled  to  a  decree  for  1 72  rupees 
in  respect  of  the  rent  for  1273. 

The  plaintiff  will  restore  the  defendant 
Gridharee  J  ha  to  the  lands  and  all  things 
which  he  has  lost  by  reason  of  the  execu- 
tion of  the  decree  of  the  Deputy  Collector 
and  that  of  the  Appellate  Court,  if  the  same 
have  been  executed.  The  amount,  if  any, 
which  mav  be  found  due  to  the  last-named 
defendant  and  the  amount  found  due  to  the 
plaintiff  from  the  defendant  Gridharee  Jha 
under  this  decree  to  be  set  oflF  against  each 
other,  and  execution  to  issue  for  the  balance 
which  upon  such  set-off  may  be  found  due  to 
either  party. 

The  plaintiff  and  the  defendant  who  exe- 
cuted the  pottah  will  have  costs  in  all  the 
Courts  in  proportion  to  the  amounts  decreed 
and  disallowed. 


The  loth  June  1869. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Lease — Ryots  with  rights  of  occupancy- 
Zemindar's  rights. 

Case  No.  2252  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Judge  of  Jessore, 
dated  the  2jrd  May  i868y  reversing  a  deci- 
sion of  the  Sudder  Moonsiff  of  that  District  y 
dated  the  gth  April  j86y, 

Jumeer  Gazee  and  another  (Plaintiffs), 

Appellants^ 

versus 

Goneye  Mundul  and  others  (Defendants), 

Respondents. 

Bahoo  Bhowanee  Churn  Dutt  for 
Appellants. 
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Baboo  Ohkoy  Churn  Base  for 
Respondents. 

A  tenant  having  a  right  of  occupancy  can  create  a 
lease,  and  the  lessee  from  him  is  entitled  to  hold  the 
lands  under  the  terms  of  the  lease,  the  zemindar  beinjj 
entitled  to  nothing  but  the  rent  which  the  ryot  who 
bokUfrom  him  immediately  has  agreed  to  pay. 

« 

Even  if  the  zemindar  thinks  the  ryot  has  abscond- 
ed, he  has  no  right  to  enter  on  the  land  without 
the  assistance  of  the  law. 

Tjoch,  J. — We  think  the  judgment  of 
the  Lower  Court  must  be  reversed.  The 
plaintiffs  slate  that  they  obtained  a  lease  from 
jaker  Gazee  and  Bazee  Bewah,  who  are 
ryots  having  a  right  of  occupancy ;  that 
ibey  have  been  ousted  by  the  defendants; 
and  thai  they  now  seek  to  recover  posses- 
sioti  under  the  terms  of  their  lease. 

The  Judge  has  reversed  the  order  of  ihe 
first  Court  apparently   on    the   ground   that 
the  lessors  of   the  plaintiffs  were  not  enti- 
tled to  grant  them  a  lease ;  that  such  a  lease 
would  be  a  transfer  of  their  rights ;  that  it  j 
his  been  held    by   a  Full  Bench*  of  this  j 
Court  that  a  right  of  occupancy  does  not ! 
make  a  jote  transferable,  if  otherwise  not  so.  j 
He  further  held  that,  as  the  former  ryots, 
lessors  of  the  plaintiffs,  had   left  the  land, 
the  defendants  zemindars  were  entitled  to  en- 
ter upon  it  as  ruled  by  a  Division  Bench  of 
this  Court  in  the  case  of  Joykishlo  Mooker-  i 
jee,  5  Weekly  Reporter,  page  147. .  | 

We  think  the  Full  Bench  ruling  quoted  ' 
by  the  judge  is  quite  inapplicable  to  this 
c^.  That  related  to  the  sale  of  a  tenure  in  I 
vhich  the  tenant  had  merely  acquired  a  right 
of  occupancy,  and  the  Court  then  held  that 
a  mere  fact  of  occupation  for  12  years 
»ou!d  not  alter  the  nature  of  that  jote,  and 
vould  not  make  transferable  what  was  not 
so  in  its  origin.  But  it  is  evident  from  the 
tennsof  Section  9,  Act  X.  of  1859,  and  from 
judgments  of  this  Court  (one  of  which, 
reported  at  page  351,  Volume  IX.,  Weekly 
Reporter,  has  been  quoted  to  us  by  the  re- 
spondent), that  a  tenant  having  a  right  of 
occupancy  can  create  a  lease,  and  that  the 
lessee  from  him  is  entitled  to  hold  the  lands 
ttnder  the  terms  of  the  lease.  If,  therefore,  the 
icmindar  who  is  entitled  to  receive  the 
rents  of  the  land  from  the  ryots  having  a 
right  of  occupancy  do  eject  their  lessees, 
there  can  be  no  doubt  that  such  lessees  have 
*  right  to  recover  possession  under  the 
terms  of  their  lease,  the  zemindar  being 
entitled  to  nothing  but  the  amounts  of  rent 


which   the   ryots   who   hold   from   him  im- 
mediately have  agreed  to  pay. 

But  it  is  said  that  the  tenant  lessors  in 
this  case  had  absconded.  Even  supposing 
they  did,  that  would  not  give  the  zemindar 
a  right  to  take  possession  without  the  inter- 
vention of  law.  The  mere  fact  of  a  man 
taking  his  house  from  one  village  and  going 
to  another  is  no  proof  of  his  having  ab- 
sconded and  given  up  the  land,  nor  would 
such  an  act  on  his  part  entitle  the  zemindar 
to  treat  this  land  as  if  deserted,  and  allow 
him  to  enter  into  possession  of  it.  But  it 
is  clear  in  this  case  that  there  was  no  such 
aban*donment.  In  the  month  of  Pous,  the 
lessors,  after  giving  a  lease  to  the  nlaintiffs 
in  this  case,  left  the  village;  ana  in  the 
month  of  Falgoon  fpllowing  the  zemindar 
ousted  the  plaintiffs,  alleging  that  their 
lessors  had  absconded.  If  he  thought  that 
they  had  absconded,  and  arrears  of  rent 
were  due  to  him,  he  should  have  brought 
a  suit  for  arrears  of  rent,  and  so  terminated 
the  tenure  of  the  lessors.  But  he  has  no 
right  to  enter  into  the  land  without  the 
assistance  of  law. 

The  judgment  quoted  by  the  Judge  from 
5  Weekly  Reporter  is  not  applicable  to 
this  case. 

On  the  whole,  we  think  that  the  judgment 
of  the  Court  below  must  be  reversed,  and  a 
decree  given  to  the  special  appellant  with 
costs  of  all  the  Courts. 


•  7  W.  R.  528. 


The  1st  July  1869. 

Present : 

The  Mohblc  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Enhancement  of  rent— Appellate  Court's  duty. 
Case  No.  52  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  joth  September  1868,  affirming  a 
decision  of  the  Assistant  Collector  of  thai 
District,  dated  the  gth  September  i86y. 

Rungo  MoneeDossee  (Defendant), -4//<?//tf«/, 

versus 

Mr.  W.  Cimpbell  (Plaintiff),  Respondent. 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Mr,  K,  T.  Allan  for  Respondent. 

In  an  appeal  from  a  decree  for  enhancement  of  rent, 
where  the  Lower  Court  found  that  the  defendant  had 
failed  to  give  evidence  of  non-liability :  Held  that  it 
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should  have  inquired  whether  the  rates  assessed  by  the 
first  Court  were  proper  and  such  as  plaintiff  would  be 
entitled  to  have  under  Section  17,  Act  X.,  1S59. 

Lochy  y. — This  is  one  of  a  number  of 
cases  which  we  have  found  it  necessary  to 
remand  for  further  investigation.  It  is  per- 
haps doubtful  whether,  looking  at  this  case 
by  itself,  we  ought  to  remand  it.  But  we  | 
do  remand  it  as  it  is  intimately  connected 
with  the  other  cases,  and  the  point  now 
taken  in  appeal  is  of  vital  importance  to  the 
appellant.  It  appears  that  the  Lower  Court 
held  that  the  defendant,  special  appellant, 
had  failed  to  give  any  evidence  to  support 
the  allegation  that  the  tenure  which  he  held 
was  one  not  liable  to  enhancement.  But 
the  Co8rt,  after  disposing  of  this  point, 
should  have  gone  further  and  enquired  whe- 
ther the  rates  assessed  by  the  first  Court 
were  proper,  and  were  such  as  the  plaintiff 
would  be  entitled  to  have  under  the  provi- 
sions of  Section  17,  Act  X.  of  1859.  We 
find  that  in  the  petition  of  appeal  to  the 
Judge  the  objection  as  to  the  rates  was  very 
clearly  taken  ;  but  the  case  was  disposed  of 
by  the  Judge  without  reference  to  that 
ground  of  appeal.  It  is  urged  before  us  by 
the  respondent  that  that  ground  was  not 
pressed  before  the  Judge,  and  that,  if  it  had 
been,  no  doubt,  in  the  application  for  review 
of  his  judgment,  reference  to  the  absence  of 
any  decision  on  the  point  of  rates  would 
have  been  made  as  one  of  the  grounds  for 
review. 

We  remand  the  case  to  the  Judge  for  a 
finding  with  regard  to  the  rates.  We  shall, 
however,  make  no  order  as  to  costs  at  pre- 
sent, excepting  this  that,  if  the  special  ap- 
pellant fails  to  make  out  his  case,  he  must 
pay  the  costs  of  the  respondent  in  this  spe- 
cial appeal. 


The  ist  July  1869. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Remand — New  trial— Notice  of  enhancement — 
Section  51,  Reg;ulation  VIIL,  1793. 

Case  No.  3197  of  1868  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Mymensingh^ 
dated  the    jrd    September    186^,   affirm- 


ing a  decision  of  the  Assistant  CoUtcivr 
of  Jamalpore^  dated  the  ^th  April  1S6S, 

Tarinee  Kant  Lahoree  (Plaintiff),  Appellami^ 

versus 

Koonj  Beharee  Awustee  and  others 
(Defendants),  Respondents. 

B  a  boos  Chunder  Madhub  Ghose  and  NuUei 
Chunder  Sein  for  Appellant. 

Baboo  Romesh  Chunder  Mitier  for 
Respondents. 


The  effect  of  an  order  of  remand  for  a  new  tnal  is 
tirely  to  nullify  the  first  decision,  and  to  re-open  the 
whole  case. 

Section  51,  Regulation  VIII.  of  1793  (looked  at  wMi 
Sections  13  and  15,  Act  X.,  12^59),  does  not  require  an^ 
notice,  in  the  case  of  a  dependant  talookdar,  prelimi- 
nary to  a  claim  for  enhancement  of  rent ;  but  in  order 
to  succeed  in  a  suit  under  that  Section,  plaintiff  mitst 
show  that  he  is  about  to  enhance  on  one  of  tbe  three 
g^rounds  therein  mentioned. 

Jackson^  J, — This  case  has  been  before 
the  Court  once  before,  and  the  judgment 
given  on  the  last  occasion  is  to  be  found  in 
8  Weekly  Reporter,  p.  285.  Upon  the 
remand,  the  Assistant  Collector  was  of  opi- 
nion that  the  talook  which  the  defendant 
held  was  one  of  which  the  enhancement 
could  only  take  place  under  the  circum- 
stances stated  in  Section  51,  Regulation 
VIII.  of  1793.  He  therefore  refused  en- 
hancement, and  gave  plaintiff  a  decree  for 
rent  at  a  rate  which  had  been  fixed  by  a 
previous  decision  between  the  parties  in  the 
year  1862. 

Upon  appeal  to  the  Judge,  he  was  of  opi- 
nion that  there  had  been  no  notice  at  all 
served  upon  the  defendant  in  conformity  with 
Section  51,  or  that  such  notice  did  not  con* 
tain  the  particulars  required  by  that  Section. 
He,  therefore,  dismissed  the  entire  suit  of 
the  plaintiff. 

It  is  contended  that  the  decision  of  the 
Judge  is  erroneous.  Two  points  have  been 
laid  before  us  upon  that  question.  The  first 
is  that,  on  the  previous  trial,  the  then  Zillah 
Judge  had  held  that  the  notice  served  on 
the  defendants  was  sufficient;  that  the 
matter  opened  before  us  in  the  previous 
special  appeal  did  not  touch  the  question  of 
notice;  that  the  plaintiff,  therefore,  was 
entitled  to  the  beneAt  of  that  decision  of  the 
Judge,  and  that,  in  fact,  the  question  of 
notice  had  been  finally  disposed  of. 

This,  it  appears  to  me,  is  a  mistake.  Tbe 
effect  of  our  decision,  that  is,  the  decision  of 
Mr.  Justice  Hobhousc  and  myself,  on  tbe 
former  occasion,  was  to  get  rid  entirely  of 


U9-1 


Cim'i 


THK  WkULV  RBI>ORnR. 


JluitMgS, 


113 


fiist  decision  of  the  Zillah  Judge.    The 
went  back  for  a  new  trial  between  the 
Jaintiff  and  all  the  defendants,   and    the 
hole  case  was  re-opened. 

I  It  was  next  urged  that  the  notice,  in 
&ct,  was  sufficient.  I  do  not  find,  looking  at 
Section  51,  Regulation  VIII.  of  1793,  and  at 
Sections  13  and  15,  Act  X.  of  1859,  that  any 
notice  IS  required  in  the  case  of  a  dependant 
talookdar,  preliminary  to  the  claim  for  en- 
hancement. However  that  may  be,  it  would 
be  obviously  fair  and  just,  in  the  interests 
of  the  talookdar,  that  there  should  be  no- 
tice ;  and  if  the  pleader  for  the  special  ap- 
pellant had  been  able  to  make  up  his  mind 
to-day  as  to  which  of  the  grounds  specified  in 
Section  51.  plaintiff  had  intended  to  rely 
apoo,  or  been  able  to  find  it  in  the  notice, 
we  would  have  been  glad  to  give  him  the 
benefit  of  the  discovery.  But,  on  consider- 
ation, it  is  admitted,  and,  I  think,  very  pro- 
perly and  candidly  admitted,  that  there  is  no 
siicb  gTOund  specified  in  the  notice  or  in  the 
pJaint. 

Under  these  circumstances,  I  think  we 
cannot  bat  find  that  the  Judge  was  right  on 
the  question  of  notice,  and  that,  in  point  of 
fact,  the  plaintiff,  no  doubt,  through  a  mis- 
taken notion  that  Section  13  applied  to  the 
case,  did  not  proceed  under  the  provision  of 
Section  51 ;  and  that,  consequently,  he 
oottld  not  succeed  in  this  suit  as  a  suit  for 
eabancement.  I  think,  therefore,  that  the 
decision  of  the  Zillah  Judge  must  be  affirmed 
with  coats. 

Jfarkdy,  J. — I  am  entirely  of  the  same 
opiBSon.  The  plaintiff  evidently  commenc- 
ed tbis  suit  under  a  misconception  that  he 
was  proceeding  under  Section  13,  Act  X.  of 
1859,  ^^^  ^^  stated  his  desire  to  enhance 
this  tenure  upon  certain  grounds.  It  ap- 
pears now  that  he  cannot  proceed  under  Act 
X.,  and  in  order  to  succeed  in  this  suit,  he 
niut  show  that  he  was  about  to  enhance 
wilder  one  of  the  three  grounds  mentioned 
in  Section  51,  Regulation  VIII.  of  1793. 
He  has  nowhere  up  to  this  point  shown  any 
one  of  these  grounds,  and  there  is  nothing 
at  ail  oa  which  a  Court  can  determine  whe- 
ther or  no  he  is  entitled  to  enhancement. 
I  thiidt,  therefore,  his  claim  to  enhance  un- 
der tliis  notice  was  rightly  dismissed. 

voL  xn« 


The  and  July  1869. 

Present : 

The  Hon'ble  £.  Jackson  and  Dwarkanath 
Mitter,  Judges. 

Indigo-advances— Re-payment— Debts  and 

credits. 

Case  No.  526  of  1869. 

Special  Appeal  from  a  decision  passed  b^ 
the  Officiating  Judge  of  Rungpore^  daiid 
the  J  4th  December  1868,  reversing  a  di* 
cision  of  the  SuhordincUe  Judge  of  thai 
District^  dated  the  2^th  April  1S68. 

Mr.  F.  Perroux  (one  of  the  Defendants)^ 

Appellant, 

versus 

Rae  Luchmeeput  Singh  and  others 
(Plaintiffs),  Respondents, 

Bahoos  Ashootosh  Chatter jee  and  NiU 
madhub  Bose  for  Appellant. 

Baboos  Rash  Beharee  Ghose  and  Sreenath 
Doss  for  Respondents. 

In  a  suit  to  recover  advances  made  to  defeadant  te 
carry  on  an  indigo-factory  under  a  karbar'naman,  in 
which  it  was  ag^ed  that  the  advances  should  first  be 
repaid  out  of  the  profits  realized  from  the  manufactttre 
— where  it  was  found  that  the  sale  of  the  indifo  had 
yielded  more  than  the  amount  advanced,  but  had  been 
credited  by  plaintiff  to  old  debts  owing  him  by  de- 
fendant's father  instead  of  to  defendant's  personal  atki : 

Held  that,  as  plaintiff  had  violated  the  terms  of  the 
agreement,  and  the  attempt  to  make  defendaat  personal- 
ly liable  seems  not  to  have  been  made  in  ^ood  faith^ 
the  suit  could  not  be  allowed  to  proceed  agamst  defends 
ant  as  the  representative  of  his  father. 

Jackson,  J, — The  plaintiff,  Rae  Luchmee* 
put  Singh,  has  brought  this  suit  against  Mr. 
F.  Perroux,  son  of  the  late  Mr.  C.  Perroux, 
to  recover  the  sum  of  Rupees  3,000,  which 
he  alleges  that  he  advanced  to  Mr.  F. 
Perroux. 

The  answer  of  the  defendant  is  that  the 
money  was  received  by  him  in  order  to  carry 
on  a  certain  indigo> factory  in  whidi  botn 
Rae  Luchmeeput  Singh  and  Mr.  C.  Perroux 
had  shares ;  and  that  the  agreetnent,  in  ac- 
cordance with  which  this  money  was  taken, 
was  that  the  advances  should  be  repaid  out 
of  the  profits  realized  from  the  manufactnred 
indigo. 

The  defendant  states  that  the  plaintiff 
might  and  ought  to  have  deducted  his  3,000 
rupees  from  the  profits  of  that  year/  and 
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that  be  has  no  right  to  sue  him  personally 
for  this  money. 

The  Judge  in  the  Lower  Appellate  Court 
seems  to  have  held  that  this  money  was  ad- 
vanced to  Mr.  F.  Perroux  personally,  and  not 
under  the  terms  of  the  karbar-namah,  and 
he  has  accordingly  held  Mr.  F.  Perroux 
liable  to  repay  that  sum. 

There  seems  to  be,  no  doubt,  that  the 
Judge  has  taken  an  altogether  wrong  view 
of  the  case.  The  money  was  undoubtedly 
advanced  on  the  terms  of  the  karbar-namah, 
A  copy  of  the  letter  asking  for  the  advance 
is  put  in,  and  that  letter  distinctly  refers  to 
the  karbar-namah,  and  asks  that  the  ad- 
vance Should  be  made  in  accordance  with 
the  provisions  contained  in  it. 

There  is  no  allegation  that  the  money  was 
given  under  any  other  arrangements  or  for 
any  other  reason,  or  for  the  personal  pur- 
poses of  the  defendant;  and,  as  we  under- 
stand, there  is  no  attempt  to  show  that  the 
money  was  not  used  for  the  manufacture  of 
indigo.  It  is  also  admitted  that  a  large 
quantity  of  indigo  was  turned  out  in  ihat 
year,  and  that  a  sum  much  beyond  Rupees 
3,000  was  obtained  by  the  sale  of  it.  The 
whole  amount  so  realized  was  taken  by  the 
plaintiff  Rae  Luchmeeput  Singh,  and,  with- 
out any  deduction  of  the  3,000  rupees  ad- 
vanced to  defendant,  F.  Perroux,  credited 
to  some  old  debts  of  the  defendant's  father, 
C.  Perroux. 

The  respondent's  vakeel  has  argued  before 
DS  that,  as  the  plaintiff  has  given  this  credit 
to  the  old  debts  due  by  the  father,  the  suit 
5aay  be  allowed  to  proceed  against  F.  Perroux 
as  die  representative  of  his  father. 

.  The  suit,  however,  was  not  brought  against 
F.  Perroux  as  any  such  representative,  and 
it  seems  not  to  have  been  brought  in  good 
faith,  because  it  seeks  to  have  F.  Perroux 
declared  personally  liable  for  a  sum  of 
money  for  which  he  is  in  no  way  liable. 
It  distinctly  violates  the  terms  of  the  karbar- 
namah  under  which  the  money  was  borrow- 
ed, and  in  which  it  is  distinctly  ^ated  that 
the  advances  should  first  be  paid  out  of  the 
profits,  and  that  only  the  balance  of  the 
money  should  be  used  to  wipe  off  the  old 
debts  of  Mr.  C.  Perroux. 

Under  these  circumstances,  we  think  the 
pljuntiff's  suit  ought  to  be  dismissed  alto- 
gether. We,  therefore,  reverse  the  decision 
of  the  Judge,  and  dismiss  the  plaintiff's 
suit  with  all  cObb  in  all  Ihc  Courts. 


The  2nd  July  1869. 

Present: 

The  Hon'ble  G.  Loch  and  Dwarkanaib 
Mitter,  Judges, 

Misjoinder  —  Jurisdiction  —  Double  inor^;a£cs 
—Marshalling  of  securities. 

Case  No.  247  of  1868. 

Regular  Appeal  from  a  decision  patsed  hf 
the  Subordinate  Judge  of  Moorshedabai^ 
dated  the  31st  July  1868, 

Khetoosee  Cherooria  (Defendant),  Appellant, 

versus 

Banee  Madhub  Doss  (Plaintiff),  Respondent. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

In  a  suit  to  establish  a  claim  against  three  pn>pertie« 
mortgajfed  to  plaintiff  but  situate  in  different  districts, 
where  one  of  the  defendants  (the  appellant  to  the  H«li 
Court)  was  interested  , in  that  only  which  lay  in  the 
district  of  Moorshedabad : 

Held  that  causes  of  action  against  di£Ferent  defend- 
ants  had  been  mixed  up  in  the  same  suit  contrary  to 
the  provisions  of  Section  12,  Act  VIII.,  1859;  but  as  the 
cause  of  action  against  the  appellant  was  one  which  the 
bubordmate  Judge  of  Moorshedabad  was  legally  ooib- 
petent  to  try  without  the  permission  of  the  Sg-h  Ccmrt. 
the  appellant  could  not  object  to  that  Judee  haviu 
tned  it.  J     o  — » 

The  appellant  having  asked  that  plaintiff  murbt 
be  compelled  to  resort  first  to  the  two  other  D19. 
perties  for  the  satisfaction  of  his  demand  before 
touching  the  third,  but  having  given  no  evidence  fo 
show  that  he  was  a  bond-fide  subsequent  mortraffec 
without  notice  of  the  prior  mortgage,  the  Court  Kfio- 
ed  to  accede  to  the  prayer  lest  they  should  be  prejudic- 
ing the  plaintiff's  rights,  or  improperly  controHinr  hs 
remedies.  * 

,  Qiurre.~~Sho\x\d  the  doctrine  of  marshalling  of  secu- 
rities  be  introduced  into  this  country? 

Mitter,  7.— The  three  following  points 
have  been  urged  before  us  in  this  appeal : 

'^^•"— That  a  portion  of  the  properties  in 
dispute  being  situated  in  the  district  of 
Beerbhoom,  the  Subordinate  Judge  of  Moor- 
shedabad had  no  jurisdiction  to  try  the  case 
without  obtaining  the  permission  of  the 
High  Court  in  the  manner  provided  for  in 
the  1 2th  Section  of  the  Code  of  Civil  Pro- 
cedure. 

2ndly.—T\\^i  the  mortgage  upon  which 
the  plaintiff's  claim  is  based  is  a  fraudulent 
and  collusive  transaction. 

jr<//v.— That  the  plaintiff  having  got  a 
mortgage  upon  three  different  estates,  and 
the  mortgage  held  by  the  appellant  extend- 
ing to  one  of  them  only,  the  plaintiff  ought 
to  be  compelled  to  resort  to  the  two  other 
properties  for  the  satisfaction  of  his  demand, 
before  he  can  touch  the  third,  which  is  the 
only  properly  available  to  the  appellant 
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With  reference  to  the  first  point,  we  are 

of  opinion  that  the  Section  relied  upon  by 

the  appellant  is  not  applicable  to  the  present 

case.      It    is  admitted   that  the  appellant  is 

incerested  in  one  only  of  the  three  properties 

incladed  in  the  suit ;  and  it  is  also  admitted 

tiiat    that  particular  property  is  situated   in 

the  district  of  Moorshedabad.     The  appellant 

noCfaing  whatever  to  do   with  the   two 

properties    which     are    situated    in 

the    district  of   Beerbhoom,   and    the    only 

party    interested  in  them  was  the  defendant 

Huree   Mohnn  Ghose,  who  is  satisfied  with 

the  decree  of  ihe  Lower  Court  as  it  stands. 

The    phiintiff,   therefore,   had   no  cause    of 

against  the  appellant    in  respect  of 

two  properties,  and  it  is  consequently 

that   two  different  causes    of    action 

tvo  difiFerent  defendants  have  been 

mixed  op  together  in  one  and  the  same  suit, 

^rhich  the  plaintiff  had  no  right  to  do  under 

the  provisions  of  the  Code. 

Section    li   is   not  applicable   to  a    suit 
of  this  description.     That  Section  is  appli- 
cable to  cases  which   are  properly  brought 
niader  the  Code,  /'.  e,,  to  cases  in  which  the 
same  defendant  or  the  same  set  of  defend- 
ants are  sued  upon  one  or  different  causes 
of  action,  in  which  they  are  all  concerned. 
Bm   as   the    cause    of    action   against   the 
appellant   was  one   which  the   Subordinate 
Jod^e  of  Moorshedabad  was  legally  compe- 
tent to  try  witljont  asking  for  the  permis- 
«on    of    the    High    Court,    the    appellant 
can  have  no  reasonable  objection   against 
the  suit  having  been  tried  by  that  Officer 
so  far  as  he  himself  is  concerned.     Whe- 
ther a  suit  for  the  enforcement  of  a  mort- 
gage*lien    is    a     **j«//  /or    land''    within 
the    meaning  of    Section    5,   and   whether, 
therefore,  the  Subordinate  Judge  of  Moor- 
shedabad  had   jurisdiction   to   try  this  suit 
so  far  as  it  relates  to  the  properties  situated 
in  the  district  of  Beerbhoom,  are  questions 
which  it  is  not  necessary  for  us  to  decide, 
as  the  only  party  interested  in  that  part  of 
the  snit,   and   the  only  one,  therefore,  who 
could  raise  those  questions,  has  preferred 
no  complaint  against  the  proceedings  held 
in  the  Court  below. 

It  has  been  contended  that  the  suit  ought 
to  be  dismissed  for  misjoinder  of  parties ;  but 
as  this  objection  was  not  taken  in  the  Court 
below,  and  as  it  is  one  which  does  not  affect 
the  merits  of  the  case,  or  the  jurisdiction 
of  the  Court,  so  far  as  the  cause  of  action 
against  the  appellant  is  concerned,  we  de- 
cline to  entertain  it  at  this  late  stage  of  the 
proceedings. 


With  reference  to  the  second  point,  we 
are  of  opinion  that  the  conclusion  arrived  at 
by  the  Subordinate  Judge  is   correct.     We- 
have  gone  through  the  evidence  on  the  re- 
cord, and  we  are  clearly  of  opinion  that  the 
mortgage-deed  relied   upon  by  the  plaintiff 
is  a  genuine  and  bond-fide  instrument.     No 
counter-evidence  of  any  kind  has  been  pro- 
duced by  the  appellant,  and  the  very  khatta- 
books    of    Rajah    Protap  Chunder    Singh/ 
upon  which  so  much  stress  was  laid  before 
us  by  the  learned  Counsel  who  appeared  on 
his  behalf,  clearly  go  to  show  that  the  objec- 
tion is  utterly  devoid  of  any  foundation. 

With  reference  to  the  third  point,  we 
observe  in  the  first  place  that  it  wa»  never 
mooted  in  the  Court  below.  The  mortgage- 
deed  of  the  plaintiff  was  duly  registered 
under  the  law,  and  the  appellant  has  given 
no  evidence  to  show  that  he  is  a  bond-fide 
subsequent  mortgagee  without  notice  of  the' 
prior  mortgage  held  by  the  plaintifi^  We 
are  not  quite  sure  as  to  how  far  we  should 
be  justified  in  introducing  into  this  conn- 
try  the  doctrine  of  marshalling  of  securities 
administered  by  an  English  Court  of 
Equity,  and  thereby  to  interfere  with  the 
legal  rights  of  parties.  But  it  is  clear  that 
even  an  English  Court  of  Equity  would  not 
apply  the  principle  contended  for  by  the' 
appellant  without  being  satisfied  *'that  it 
"  will  not  trench  upon  the  rights,  or  operate 
**  to  the  prejudice,  of  the  party  entitled  to 
"  the  double  fund." — See  Story's  Equity 
Jurisprudence,  Section  633. 

The  objection,  as  already  observed,  was  not 
taken  in  the  Court  below,  and  consequently 
we  have  no  materials  before  us  from  which 
we  can  judge  whether,  by  acceding  to  th6 
prayer  of  the  appellant,  we  should  be  prejudic- 
ing the  rights  of  the  plaintiff,  or  improperly 
controlling  his  remedies.  *  We  know  nothing 
about  the  value  of  any  of  the  properties 
covered  by  the  plaintiff's  deed,  ^nd  we  ar6 
equally  ignorant  as  to  whether  any  person 
is  interested  in  any  of  them  by  virtue  of  a 
prior  or  subsequent  mortgage.  Suppose 
that  a  third  person  is  interested  in  the  two 
properties  not  covered  by  the  appellant'^ 
deed,  by  virtue  of  a  mortgage  subsequent 
in  date  to  that  of  plaintiff — by  compelliof 
the  plaintiff  to  resort  to  those  two  proper- 
ties in  the  first  instance,  and  thereby  throw- 
ing upon  them  the  whole  burden  of  his 
demand,  we  might  be  doing  a  serious  injury 
to  such  third  person  for  the  benefit  of  the 
appellant.  Suppose,  also,  that  those  two 
properties  are  held  in  mortgage  by  aiiothef 
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crtditor  whose  deed  is  of  a  prior  date  to  that 
Cff  the  plaintifiF,  and  suppose,  farther,  that 
tb^ir  total  value  is  barely  sufficient  to  cover 
the  amount  due  to  such  other  creditor;  if 
tba  plaintiif  were  driven  to  the  necessity  of 
following  those  properties  in  the  first  instance, 
be  might  be  plunged  into  a  long,  tedious,  and 
ejspensive  litigation  without  there  being 
the  slightest  chance  of  his  ultimately  deriv- 
ing any  benefit  from  such  litigation.  As 
matters  stand  at  present,  we  are  completely 
in  the  dark,  and  we  cannot,  under  such  cir- 
cumstances, allow  an  objection  which  is  now 
taken  before  us  for  the  first  time. 

We  dismiss  this  appeal  with  costs. 


The  3rd  July  1869. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Rtnt-«-Accoaats— Limitation— Section  33, 

Act  X.,  1859. 

Case  No.  385  of  1869  under  Act  X.  of 

1859, 

Special  Appeal  from  a  decision  passed  by 
lie  Judge  of  Tirhoot,  dat^d  the  20th 
November  1868,  affirming  a  decision  of 
the  Deputy  Collector  of  that  District, 
dated  the  18 th  May  1868. 

Mr.  William  Biddell  (Plaintiff),  Appellant, 

versus 

Chutterdharee  Lall  and  others  (Defendants), 

Respondents, 

Mr.  R.  T,  Allan  for  Appellant. 

Jttr.  R.  E,  Twidale  and  Baboos  Mohesh 
Chunder  Chowdhry  and  Hem  Chunder 
Sanerjee  for  Respondents. 

la  a  suit  by  the  manas^er  of  a  factory  to  recover 
Uom  a  surety  certain  sums  collected  as  rents  by  a 
deceased  putwaree,  in  which  suit  the  defendant  pleaded 
limitation  : 

Hhld  that  plaintiff  was  not  entitled  to  reckon  the 

C  which  the  law  pve  him  to  brinu  the  suit,  from 
dale  on  which  he  acc^uired  from  the  surety  in- 
formation of  the  state  of  his  accounts.  If  a  persoa's 
i^Onsnce  of  the  state  of  his  accounts  is  owing  to 
ha  own  narlifence,  he  can  claim  no  benefit  under 
$«CP90  33»  Act  X.,  1S59. 

Glover,  y,— This  was  a  suit  by  the  man- 
'ager  of  the  Bikrampore  Indigo  Factory  to 
recover  certain  sums  collected  as  rent  during 


the  years  1271  and  1272  F.  S.  He  sued 
the  defendant  Chutterdharee  in  two  cspo* 
cities :  in  one  as  security  for  Dabee  Chum,  a 
former  putwaree  of  the  factory  (who  died  ia 
the  year  1272),  for  collections  of  the  yew 
1 271;  and,  secondly,  for  collections  which 
he  (Chutterdharee)  himself  had  made  as 
putwaree  in  the  year  1272.  Both  the  Lowe 
Courts  considered  that,  with  regard  to  tbei 
sum  claimed  for  the  year  1271,  Sectkm 
33  of  Act  X.  of  1859  barred  the  plaintii't 
suit,  and  with  regard  to  the  amount  claimed 
for  the  year  1272,  that  the  defendant  Chitt* 
terdharee  has  not  been  proved  to  have  acted 
as  the  plaintiff's  putwaree. 

The  points  taken  in  special  appeal  are^^rj/, 
that  the  plaintiff  only  got  information  of  the: 
state  of  his  accounts  as  left  by  the  putwaree 
Dabee  Churn,  when  his  surety,  the  present 
defendant,  made  up  his  accounts  and  gave 
them  to  him,  and  that  consequently  he  is 
entitled  to  count  the  year  which  the  lav 
gives  him  to  bring  his  suit  from  the  date  00 
which  he  acquired  the  information ;  secomd^ 
h\  that  the  finding  of  the  Lower  Appellate 
Court  as  to  Chutterdharee  not  being  put- 
waree in  the  year  1272  is  founded  on  a 
defective  consideration  of  the  evidence,  and 
ought  to  be  set  aside. 

Wiih  regard  to  the  first  point,  we  have 
been  referred  to  a  case  published  in  the  3rd 
Volume,  Weekly  Reporter,  page  121,  and 
to  another  case  to  be  found  in  Volume 
VI.,  Weekly  Reporter,  page  30.  Neither  of 
these  cases  appears  to  us  to  be  in  point  In 
the  first  case,  there  was  a  question  of  fraud 
involved,  and  the  Judges  held  that  the  party 
suing  was  bound  to  bring  his  suit  within  a 
year  from  the  time  at  which  he  first  became 
aware  that  a  fraud  had  been  commiued. 
In  this  case,  there  was  no  fraud ;  it  is  not 
alleged  that  the  accounts  are  made  up  in 
a  fraudulent  manner,  nor  is  it  said  that 
Chutterdharee  from  fraudulent  motives 
kept  back  the  accounts  from  tlie  plaintiff's 
knowledge  until  the  plaintiff  became  aware 
of  the  omission.  In  the  other  case,  report- 
ed in  Volume  VI.,  the  accounts  were  called 
for  by  an  order  from  the  Court,  and  it  was 
held  that  the  filing  of  those  accounts  under 
that  order  was  the  first  intimation  that 
the  plaintiff  bad  of  these  accounts,  and 
that  his  lime  for  suing  counted  from  that 
period.  That  is  a  very  difiFerent  case  from 
I  he  present  one,  and  we  do  not  see  how 
the  judgment  in  that  case  can  apply  to  this 
case.  What  must  be  shown,  in  order  to 
give  the^  plaintiff  the  time  which  he  wants 
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io  order  to  save  his  claim  from  the  bar  of 
limitatioo,  U  that  the  accounts  on  which 
be  now  sues  were  kept  back  from  his  know- 
ledge by  fraud.  The  words  of  the  Section 
are  dear.  They  say  that,  if  a  person  having 
a  right  to  sue  shall,  by  means  of  fraud ^  have 
been  kept  from  the  knowledge  of  the  receipt 
o£  any  money  by  the  agent,  or  if  any 
fraudultni  account  shall  have  been  rendered 
by  the  agent,  the  suit  may  be  brought 
witbin  one  year  from  the  time  when  the 
frmnd  shall  have  been  first  known  to  such 
person.  As  we  before  remarked,  there  is 
no  allegation  of  fraud  in  this  case,  and  if 
tbe  plaintiff  had  chosen  to  have  the  accounts 
of  his  late  putwaree  made  up  sooner,  there 
was  nothing  to  prevent  him  from  having 
them  so  made  up.  Instead  of  doing  that, 
be  waits  until  the  surety,  who,  we  may  re- 
mark, has  not  been  shown  to  have  been 
obliged  to  render  any  accounts  at  all,  makes 
up  these  accounts  for  a  different  purpose, 
tbat  is,  to  show  that  he  was  not  liable  to 
make  good  any  deficit;  and  he  then  dates  his 
cause  of  action  from  the  date  on  which  these 
accounts  are  rendered  to  him.  The  law 
provides  for  no  such  case.  If  a  person  chose, 
through  his  own  negligence,  to  remain  in 
ignorance  for  an  indeHniie  period  of  the 
state  of  his  accounts  wiih  his  putwaree, 
or  even  through  some  accident  or  misfor- 
tune, such  as  his  leaving  the  country,  or 
such  like,  he  can  claim  no  benefit  under  this 
Section.  Under  the  circumstances,  there- 
fore, we  think  that  the  Judge  was  right  in 
holding  that  the  cause  of  action  arose  when 
the  agency  ceased,  that  is  to  say,  from  Dabee 
Churn's  death. 

With  regard  to  the  second  objection,  we 
find  that  the  Judge  disposed  of  this  question 
on  tbe  evidence.  There  was  evidence  taken 
botb  for  the  plaintiff  and  defendant ;  and  the 
defendant's  evidence  was  to  the  effect  that 
Chniterdharee  was  a  proprietor  himself  hold- 
ing lands  in  various  mouzahs,  which  lands 
be  at  various  times  leased  out  to  the  factory, 
and  tbe  Judge  held  that  it  was  not,  therefore, 
probable  that  he  would  have  accepted  the  sub- 
ordinate position  of  putwaree  to  the  factory. 
Both  the  Lower  Courts,  taking  this  evidence 
into  consideration,  together  with  the  other 
evidence  in  the  case,  found  that  the  defendant 
was  not  liable ;  and  as  this  is  a  finding  on  a 
question  of  fact  on  the  evidence,  there  is  no 
interference  possible  in  special  appeal. 

The  special  appeal  is,  therefore,  dismissed 
with  costs. 


The  3rd  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Suit  h^  Receiver— Error  of  form^Estoi^el-— 
Section  2,  Act  VIII.,  1859— Benamee  posses- 
sion—Cause of  action. 

Case  No.  238  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  2^fth  June  18 sS, 

Juggunnaih  Pershad  Dutt  (one  of  the  De- 
fendants), Appellant^ 

versus 

Mr.  C.  S.  Hogg  and  others  (Plaintiffs), 
Respondents, 

Baboo  Sreenath  Doss  for  Appellant, 
Baboo  Ashootosh  Dhur  for  Respondents. 

Where  the  Receiver  of  an  estate  appointed  by  tli« 
Hieh  Court  in  its  original  side  received  permission 
to  bring  a  syit  on  behalf  of  the  parties  interested  in 
the  estate,  and  brought  the  suit  in  his  own  name,  it 
was  held  that,  though  the  frame  of  the  suit  was  arro- 
neous,  yet  the  error  being  one  of  form  only,  and  no  ob- 
jection on  the  ground  of  that  error  having  been  taken 
in  the  Court  below,  such  objection  could  not  be  allowed 
to  prevail  in  the  Court  of  appeal,  which  might  amend 
the  proceedings  without  consent  of  the  parties  in- 
terested or  further  notice  of  appeal. 

A  previous  decision  against  one  member  of  a  family 
suing  to  recover  his  own  share  of  certain  property 
is  no  bar,  under  Section  2,  Adt  VIII.,  1859,  to  a  suit 
by  the  Receiver  in  the  name  of  the  whole  family  to 
recover  the  whole  property. 

Where  the  property  belonging  to  one  family  is  con- 
veyed to  another  by  a  deed  cff  such  a  nature  as  iscurea 
the  continuance  of  the  profits  to  the  former,  the  pos- 
session by  the  latter  must  be  held  to  be  on  behalf  of 
the  former  until  by  some  unequivocal  act  they  show 
a  distinct  intention  to  hold  on  their  own  behalf. 

Markby y  /.—This  was  a  suit  to  recover 
possession  of  a  putnee  lalook,  Turruf  Newa 
Bellia.  The  suit  was  brought  in  the  name 
of  Charles  Swinton  Hogg,  as  Receiver  of  the 
esiaie  of  the  late  Juggut  Doollub  Bose  on 
behalf  of  Bhoobunessuree  Dassee,  widow  of 
the  late  Tarinee  Churn  Bose,  the  first  son 
of  the  aforesaid  Juggut  Di)olIub  Bose,  and 
of  Radhanath  Bose  and  Gopeenath  Bose, 
sons  of  Moihoor  Mohun  Bose,  a  dumb  idiot] 
the  second  son  of  the  said  Juggut  Doollub. 

When  the  appeal  came  on  before  us,  an 
objection  was  at  once  taken  that  Mr.  Hogg 
could  not  sue  to  recover  this  property  at  all, 
and  certainly  not  in  his  own  name.  The 
result  of  our  own  search  into  the  matter 
(for  Mr.  Hogg's  representa lives  seemed 
quite  ignorant  of  the  powers  under  which 
he  was  acting),  is  that  we  find  Mr.  Hogg 
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was  appointed  Receiver  of  the  moveable  and 
immoveable  estate  of  the  late  Juggut  Doolhib 
under  a  decree  of  this  Court  in  its  original 
jurisdiction  of  the  19th  May  1865,  in  a  suit 
brought  by  Bhoobunessuree  Dassee  to  esta- 
blish her  claim  to  a  share  of  Juggut  Doollub's 
property,  and  for  a  partition  thereof,  and 
the  parties  to  that  suit  were  ordered  to  give 
up  possession  to  the  Receiver  of  all  the  pro- 
perty, moveable  and  immoveable,  belonging 
to  the  estate  of  the  late  Juggut  Doollub. 
One  Ram  Narain  Dutt  was  also  made  a 
defendant  in  this  suit,  and  he  was  ordered 
to  account  to  the  Receiver  for  all  the  pro- 
perty belonging  to  the  late  Juggut  Doollub, 
which  had  come  to  his  hands.  Shortly 
after,  th?  Receiver,  considering  that  the 
family  of  Juggut  Doollub  had  a  claim  to 
the  property  now  in  dispute,  which  was 
claimed  by  the  representatives  of  Ram  Na- 
rain Dutt,  and  was  in  the  hands  of  their 
tenant,  applied  to  this  Court  on  the  original 
side  for  permission  to  bring  this  suit,  which 
was  granted,  and  it  was  directed  that  he 
should  be  at  liberty  to  use  the  names  of  all 
necessary  parties  for  that  purpose. 

As  soon  as  these  very  simple  facts  were 
discovered,  it  was  clear  that,  though  the 
frame  of  the  suit  was  incorrect,  as  being  in 
Mr.  Hogg's  own  name,  yet,  inasmuch  as 
the  Receiver  had  full  power  to  institute 
this  suit,  the  error  was  one  of  form  only; 
and  no  objection  on  this  ground  having  been 
taken  in  the  Court  below,  we  think  we 
ought  not  to  allow  it  to  prevail  in  the  Court 
of  appeal.  We,  therefore,  amend  the  proceed- 
ings by  substituting  Bhoobunessuree  Dassee, 
Radhanath  Ghose,  and  Gopeenath  Bose 
as  plaintiffs.  We  do  not  consider  that  we 
require  any  consent  from  those  persons,  or 
that  any  further  notice  of  appeal  is  necessa- 
ry. The  Receiver  is  before  us,  and  by  the 
order  of  this  Court  on  its  original  side,  he 
fully  represents  those  persons,  and  they  are 
bound  to  allow  the  Receiver  to  use  their 
names  for  the  purposes  of  this  suit. 

Another  objection  was  taken  below,  and 
has  been  taken  here,  that  Radhanath  Bose 
was  debarred  from  recovering  in  this  suit  by 
reason  of  a  decision  of  the  Principal  Sudder 
Ameen  of  Hooghly  in  1862,  by  which  Ra- 
dhanath's  claim  to  this  very  same  property 
was  dismissed  on  the  ground  that  his  father, 
Mothoor  Mohun,  was  alive,  and  was  not  ex- 
cluded from  inheritance  by  any  physical  de- 
fect. It  is  contended  that  this  decision  is 
final  under  Section  2  of  the  Code  of  Civil 
Procedure,  but  we  do  not  think  so.  It 
certainly  could  not  be  conclusive  as  against 


any  of  the  other  parties,  plaintiffs  in  this 
suit,  and,  in  fact,  the  issue  there  raised  was 
not  technically  the  same  as  in  this  snit. 
There  Radhanath  was  suing  to  recover  his 
own  share.  Here  the  Receiver  is  suing-  in 
the  name  of  the  whole  family  to  recover  the 
whole  property.  As  to  the  actual  fact  of 
Mothoor  Mohun's  incapacity,  of  which  no 
evidence  either  way  was  given  in  this  case, 
we  think  we  ought  not,  after  the  decree  of 
this  Court  of  1865,  by  which  Mothoor  Mohan 
is  expressly  excluded  from  a  share,  and  'is 
declared  entitled  to  maintenance  onlj,  to 
question  the  title  of  his  sons  to  the  share 
which  would  have  otherwise  belonged  to 
their  father. 

Upon  the  merits  we  think  we  ought  not 
to  disturb  the  decision  of  the  Court  below. 
The  facts  are  these.  The  plaintiffs  belong  to 
a  family  of  the  name  of  Bose,  and  the  defend* 
ant,  who  is  respoVident  in  this  appeal,  to  a 
family  of  Dutts.  These  two  families  were  on 
intimate  terms,  and  had  intermarried.  The 
putnee  in  question  was  granted  by  one  Ram 
Mohun  Dutt  to  Juggut  Doollub  Bose  nearly 
sixty  years  ago.  It  is  admitted  that  from 
the  year  1237  the  property  has  been  in  the 
possession  of  the  Dutts,  ;*.  ^.,  Kali  Pershad 
Dutt,  Chundee  Churn  Dutt,  and  the  defend^ 
ant-respondent  Juggunnath  Pershad  Dutt ; 
and  the  defendant  having  set  up  a  defence 
under  the  Statute  of  Limitations,  the  Judge 
of  the  Zillah  Court  has  very  rightly  said 
that  the  question  to  be  tried  is  whether 
this  was  a  possession  by  the  Dutts  on  their 
own  behalf,  or,  as  the  plaintiffs  say,  a  posses- 
sion by  the  Dutts  as  representatives  of  the 
family  of  Bose.  Upon  this  point,  a  witness, 
whose .  evidence  is,  in  the  Judge's  opinion, 
unquestionable,  Ramsagur  Mitter,  has  stated 
that  the  property  was  conveyed  by  Juggut 
Doollub  Bose  to  Kali  Pershad  Dutt  in  1237, 
upon  the  occasion  of  the  failure  of  the  house 
of  Palmer  and  Co.  of  Calcutta  in  that  rear. 
Juggut  Doollub  Bose  was  an  assistant  to  the 
Cashier  of  that  firm,  and  seemed  to  be  under 
same  vague  apprehension  that  he  would  be 
made  liable  for  the  debts  of  his  employers. 
But  this  witness  proves  that  the  profits  still 
continued  to  go  into  the  hands  of  Ramna* 
rain  Dutt,  who  applied  them  on  behalf  of 
the  Boses.  It  is  not  very  clearly  stated 
what  the  nature  of  the  transactions  between 
Ram  narain  and  the  Boses  was,  nor  is  it  very 
important  to  ascertain  them.  The  decree 
for  an  account  which  the  Boses  obtained 
against  Ram  narain  shows  that  there  were 
such  transactions,  and  supports  this  witness's 
statement.    The  possession  of  the  Dutts  was, 
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therefore,  as  the  plaintiffs  state,  originally 
OQ  behalf  of  the  Bose  family,  and  it  would 
so  contiDoe  until  by  some  unequivocal  act 
thef  had  shown  a  distinct  intention  to  hold 
the  property  on  their  own  behalf.  When 
this  was  done,  and  not  until  this  was  done, 
the  plaintiffs  would  have  a  cause  of  action 
against  them.  Since  i860,  the  Dutts  have 
undoubtedly  claimed  to  hold  this  property 
as  their  own,  but  there  is  general  evidence, 
wholij  uncontradicted  by  the  defendants,  that 
the  same  state  of  things  which  Ramsagur 
Mitter  speaks  to  positively  as  existing  at 
an  early  period,  continued  up  to  that  date, 
that  is  to  say,  that  the  profits  of  the  talook 
went  into  the  hands  of  Ramnarain,  and 
were  applied  for  the  benefit  of  the  Boses. 
The  Judge  of  the  Court  below  has  consi- 
dered this  evidence  suflicient ;  and  advert- 
ing to  the  circumstances  under  which  the 
defendants  came  into  possession,  we  think 
that  be  was  quite  justified  in  coming  to  the 
conclosion  that  the  plaintiffs  were  not  dis- 
possessed, and  therefore  that  the  cause  of 
action  did  not  arise  until  i860. 

This  disposes  of  the  question  of  limita- 
tioD,  and,  in  reality,  of  the  whole  case.  The 
defendants  produced  no  evidence  of  an  ac- 
toaJ  conveyance  to  themselves  for  their  own 
benefit,  which  would  bear  comparison  with 
that  of  the  witnesses  for  the  plaintiff,  that 
the  transaction  was  what  is  called  a  benamee 
one,  and  that  the  Boses  continued  to  be  the 
real  owners. 

It  was  argued  that  the  plaintiffs,  having 
admitted  a  nominal  conveyance  to  Kali 
Pershad,  could  not  now  contend  that  that 
was  a  conveyance  intended  to  defeat  credit- 
ors. We  are  not  sure  that,  as  between 
Juggut  Doollub  and  Kali  Pershad's  heirs, 
this  argument  would  prevail,  even  if  it  were 
well  founded  in  point  of  fact.  But  we  do 
no;  think  we  should  be  justified  on  the  ma- 
terials before  us  in  treating  the  conveyance 
^  JvgS^t  Doollub  to  Kali  Pershad  as  a 
fraud. 

Upon  all  points,  we  think  the  appeal 
fails,  and  that  it  should  be  dismissed  with 
ooits. 


The  3rd  July  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Certificates  under  Acts  XL.  of  2858  and  XXVII. 

of  z86o. 

Cases  Nos.  198  and  199  of  1869. 

Miscellaneous  Appeals  from  an  order  pasS" 
ed  by  the  Judge  of  Palna,  dated  the  ijth 
February  1868, 

Mussamut  Oomrao  Doolhaen,  Appellant, 

versus  • 

Syud  Aga  Meer,  Respondent. 

Mr,  C.   Gregory  and  Moons hee  Mahomed 
Vusuff^  for  Appellant. 

No  one  for  Respondent. 

Where  the  grandmother  of  minors  applied  for  certi- 
ficates under  Acts  XL.  of  i$5Sand  XXVII.  of  i860,  the 
father  consentin}]^  and  approving^,  it  was  held  that  there 
was  nothing-  in  the  law  to  prevent  the  certificates  being 
granted,  if  the  applicant  was  competent  and  willing  to 
take  them. 

Glover,  J, — These  are  applications  by 
one  Mussamut  Oomrao  Doolhaen,  the  grand- 
moiher  of  three  children,  aged  respectively 
12,  10,  and  8  years,  for  ceriificates  under 
Act  XL.  of  1858  and  Act  XXVll.  of  i860, 
on  the  ground  that  the  father  of  these 
children  is  unable  and  unwilling  to  take  pro- 
per care  either  of  them  or  of  their  property ; 
that  the  children  have  been  brought  up  all 
along  in  her  house ;  and  that  their  mother 
has  left  certain  property  which  the  children 
have  inherited,  and  which  it  is  necessary  to 
secure  and  to  place  under  proper  care. 

The  father  of  the  children  appeared  in 
Court  and  raised  no  objection  to  the  grant 
of  a  certificate  to  the  grandmother.  On  the 
contrary,  he  rather  favored  her  application, 
by  slating  that  the  nature  of  his  duties  and 
occupations  prevented  him  from  being  sta« 
tionary  in  one  place  for  any  length  of  time, 
and  that  he  had  neither  the  means  nor  the 
opportunity  of  looking  after  his  children 
properly. 

The  Judge  refused  the  application,  on  the 
ground  that  the  father,  while  alive,  was  the 
natural  guardian  of  his  children,  and  could 
not  be  relieved  of  his  duties  by  the  Court, 
and  that  no  certificate  could  be  given  to  any 
one  else  so  long  as  the  father  was  alive. 
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It  appears  to  us  that  there  is  nothing  in 
the  law  to  prevent  the  granting  of  a  certi- 
ficate during  the  lifetime  of  the  father  of 
the  minors,  to  any  other  person  competent 
and  willing  to  take  it. 

Section  3  of  Act  XL.  of  1858  lays  it  down 
distinctly  that  any  person  who  may  have  a 
right  to  take  charge  of  property  in  trust  for 
a  minor  under  a  will  or  deed,  or  by  reason 
of  nearness  of  kin  or  otherwise,  can  make 
an  application. 

In  this  case,  the  applicant  is  the  grand- 
mother of  the  minor  children,  and  the  father 
objects  to  taking  the  responsibility  of  the 
children  upon  himself. 

It  is  ^ery  true  that  the  father  cannot  get 
rid  of  his  responsibility  to  provide  for  his 
children,  but  there  is  nothing  in  the  Act  to 
prevent  a  certificate  being  given  to  any 
other  person  who,  by  nearness  of  kin  or  other 
sufficient  cause,  may  be  considered  likely  to 
make  a  proper  guardian. 

Under  the  circumstances,  therefore,  we 
see  no  objection  to  a  certificate  being  grant- 
ed to  Mussamut  Oomrao  Doolhaen  under 
Act  XL.  of  1858,  and  it  follows  almost  as  a 
matter  of  course  that  there  can  be  none  to 
the  granting  of  a  certificate  under  Act 
XXVll.  of  i860.  There  appears  to  be  some 
little  property  which  has  been  left  by  the 
mother  of  the  minors,  which  it  is  necessary 
to  secure  by  the  grant  of  a  certificate,  and 
in  this  case  as  in  the  other  the  father  ap- 
proves of  the  grandmother  as  the  proper 
person  to  whom  the  certificate  should  be 
granted. 

The  Judge's  order  is  reversed,  but  without 
co^ts,  as  no  one  appears  for  the  other  side. 


The  5th  July  1869. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Plaint^Iasues. 

Case  No.  849  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  gth 
January  tStg^  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District^  dat- 
ed the  t$th  June  1868. 


Chutturdharee  Lall  and  others  (Plaintifib), 

Appellants^ 

versus 

Mussamut  Parbutly  Kowar  and  others  (D^ 
fend  ants),  Respondents, 

Mr.  C.  Gregory  and  Baboo  Chunder  Madhnk 
Ghose  for  Appellants. 

Paboos  Romesh  Chunder  Mitter  and  Khet^ 
tur  Mohun  Afookerjee  for  Respondents. 

In  a  suit  for  recovery  of  possession  of  a  share  of  aa 
estate,  on  the  ground  that  the  property  had  belonged 
to  a  widow,  and  that  plaintiffs  were  her  adopted 
children  : 

Held  that  there  was  no  necessity  for  plaintiffs  to 
explain  how  the  property  came  to  the  widow,  and  tlttt 
they  were  entitled  to  prove  their  own  adoption  and  the 
widow's  possession  in  her  own  right. 

Glover,  J, — The  plaintiffs  in  this  caae, 
Debee  Pershad  Singh  and  Chutturdharee 
Lall,  sued  to  recover  possession  of  a  15- 
dams  share  in  Mouzah  Burum,  Munhar,  hy 
setting  aside  two  deeds  of  sale,  dated  re* 
spectively  the  loth  and  21st  of  Phalgooa 
1270,  executed  by  Shumroop  Kowar,  the 
widow  of  Luchmee  Pershad,  in  favor  of  the 
defendant  Parbutty  Kowar.  The  piaintiifs 
allege  that  they  were  dispossessed  in  the 
month  of  By  sack  1270,  and  that  they  have 
a  right  to  the  property  which  was  Jusoda 
Chowdhrain's,  on  the  ground  of  being  that 
lady's  adopted  children.  The  defendants 
allege  that  the  plaintiffs  were  not  ^he  adopt- 
ed sons  of  Jusoda  Chowdhrain,  and  that,  if 
they  were,  that  adoption  would  give  them 
no  claim  to  the  property  in  suit;  they  de- 
nied also  that  the  plaintiffs  were  ever  in 
possession  of  the  land  in  question,  or  were 
ever  dispossessed,  and  said  that  the  property 
belonged  to  Luchmee  Pershad,  the  husband 
of  Shumroop  Kowar,  from  whom  the  de- 
fendants claim. 

The  Court  of  first  instance  decided  the 
case  in  favor  of  the  appellants,  on  the  ground 
that  all  the  estate  of  Doorga  Pershad  had 
descended  by  a  will,  dated  the  24th  Magh 
1850,  to  his  widow,  Jusoda  Chowdhrain, 
and  that  the  plaintiffs,  as  the  adopted  sons 
of  Jusoda,  succeeded  to  the  property,  and 
on  her  death  obtained  possession,  and  were 
subsequently  ousted  by  the  defendants. 
The  first  Court  also  found  that  the  property 
had  never  been  purchased  as  stated  by 
Luchmee  Pershad, 

The  Judge,  on  appeal,  held  that  the 
plaintiff's  suit  would  not  !ie,  which  be  ex- 
plains in  a  later  part  of  his  decision  to  mesa 
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that    the  plaintiffs  came  into  Court  upon   a 
titJe  which  was  bad   on  the  face  of  it,  and 
that,   therefore,  the  suit  could   not  be  main- 
tained.     His  reason  for  coming  to  this  con- 
clusion  is  that  the  plaintifiFs  in  their  plaint 
stated   that  the  property  which  they  claimed 
belonged    to    Chowdhry   Doorga    Pershad  ; 
that    his  widow  succeeded  to  it ;  that  they  are 
her  adopted  sons,  and  that  they  claim  under 
the    general   law   of  succession ;   that,  on  a 
question  being  put  to  the  plaintiffs'  pleader  as 
to  what  was  the  cause  of  action  on  which  the 
plaintififs  came  into  Court,  the  pleader  stated 
that   they  claimed  under  the  general  law  of 
inheritance.    The  Judge  considered  that,  as 
there    was  not  a  single   word   either  in  the 
plaint  or  in  vakeeFs  examination  as  to  the  will, 
that,  therefore,  the  first  Court  was  not  justi- 
fied in  making  a  case  for  the  plaintiffs  which 
they    had    not    themselves  set    up,    and   in 
deciding    in    their    favor    on     a    question 
which    was    never    at    issue     between     the 
parties.     The  Judge  found  that  the  plaint- 
iffs' case  was  bad,  because,  by  the  Hindoo 
Law,  the  adopted  sons  of  a  widow    could 
only    succeed   to  property   which   belonged 
absolutely  to  the  adopting  mother,  but  had 
no    claim  to  their  adopting  mother's  hus- 
band's property ;  and  as  in  this  case  the  pro- 
perty in  suit  was  not  shown  to  be  Jusoda 
Chowdhrain's   ^/reed/tun,    or    peculiar  pro- 
perty, that,  therefore,  the  plaintiffs  claiming 
it  as  the  property  of  Doorga  Pershad  show- 
ed that  they  had  no  case  at  all. 

It  does  not  appear  to  us,  on  turning  to  the 
record,    that  the    plaintiffs  did    claim   this 
property   as  the  heirs  of  Doorga   Pershad. 
They  claimed  to  hold  it  from  their  adopting 
mother  Jusoda  Chowdhrain,  who,  they  said, 
bad  succeeded  to  that  property.     There  is  no- 
thing in  their  plaint,  nor  in  the  statement 
f       made  by   their  vakeel,   antagonistic  to   the 
i       fact  that  Jusoda  Chowdhrain  got  that  proper- 
ty by  a  will  from  Doorga  Pershad,  and  it 
does  not  seem  to  us  that  the  plaintiffs  were 
hound   to   do  anything  more  than  to  state 
their  immediate  cause  of    action,   and    the 
person  from   whom  they  claimed  immedi- 
ately  to  derive  their  title  to  the  property. 
There  was  no  necessity  for  them  to  explain 
how  the  property  came  to  Jusoda  Chow- 
dhrain, nor  to  produce  nor  rest  their  title 
upon  the  will.     The  will   was  filed  by  the 
plaintififs,   along  with  other   documents,  at 
a  later  stage  in  the  case ;  and  it  was  said 
that   the   petition   which    was  filed   with   it 
showed   that  the   plaintiffs  never    intended 

Ito  pot  forward  that  will  to  show  how  the 
property  came  to  Jusoda  Chowdhrain,  but 
Vol  xn. 


merely  to  show  that  it  belonged  to  Doorga 
Pershad.  It  is  not  very  clear  for  what 
particular  reason  the  plaintiffs  filed  the 
will,  but  as  we  remarked  before,  there  was 
no  necessity  for  the  plaintiffs  at  that  stage 
of  the  case  either  to  put  in  or  to  prove  the 
will  at  all.  All  they  had  to  prove  was  that 
Jusoda  Chowdhrain  held  possession  of  the 
property  in  her  own  right,  and  that,  from  the 
time  of  her  death  to  the  date  of  disposses* 
sion,  they  had  held  possession  of  the  property. 
Had  it  come  to  a  question  as  to  how  Jusoda 
had  any  right  to  the  property,  the  will 
would  then  have  had  to  be  produced  and 
proved;  but,  as  it  is,  it  does  not  appear 
that  the  plaint  was  bad  on  the  face  of  it. 
We  think  that  the  plaintiffs  claiixfied  the 
property  as  the  adopted  sons  of  Jusoda 
Chowdhrain,  and  that  in  that  position  they 
were  fully  entitled  to  prove,  if  the)  couldi 
their  adoption  by  Jusoda  Chowdhrain  and 
the  fact  that  Jusoda  Chowdhrain  had  had 
possession  in  her  own  right  of  the  property 
they  claim. 

We  think,  therefore,  that  the  case  must 
be  sent  back  to  the  Judge  to  take  it  up  de 
novoy  and  decide  it  on  the  merits.  Costs  to 
follow  the  result. 


The  5th  July  1869. 

Presenl : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,,  Judges, 

Judgment-debtor— Adoptive  mother— Bona-fide 

purchase. 

Case  No.  514  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  ^ih 
December  j868,  affirming  a  decision  of 
the  Officiating  Sudder  Ameen  of  Noacolly, 
dated  the  2nd  March  1868, 

Nadirjan  Bibee  (one  of  the  Defendants), 

Appellant, 

versus 

Kureemoonissa  Chowdhrain  (Plaintiff)> 
Respondent. 

Baboo  Obhoy  Churn  Bose  for  Appellant. 
Baboo  Sreenath  Banerjee  for  Respondent. 

In  a  suit  for  certain  property  as  belonging  to  plaint- 
iff's judgment-debtor,  in  which  the  defendant  (the 
adoptive  mother  of  the  judgment-debtor)  claimed 
the  property  as  purchased  by  her  bond  fide  in  the 
name  of  her  sooj  but  with  her  own  funds : 
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Held  that  this  case  could  not  be  judged  by  the 
criterion  laid  down  by  the  Privy  Council  in  the  case 
of  Gossain  versus  Gossain,  -cist.,^  whence  came  the  pur- 
chase-money ;  for  the  question  in  that  case  related  to 
property  acquired  by  a  member  of  a  joint  Hindoo 
tamily,  where  the  presumption  would  ordinarily  be  that 
all  the  property  is  joint. 

Baylejy  y. — This  is  a  groundless  appeal, 
and  must  be  dismissed  with  costs. 

The  plaintiff  sued  for  certain  property  as 
belonging  to  his  judgment-debtor,  Nuseerood- 
deen. 

The  defendant,  Nyunissa,  the  adoptive 
mother  of  the  said  judgment-debtor,  alleges 
that  the  property  was  purchased  by  her  bond 
fide,  in  the  name,  indeed,  of  Nuseerooddeen, 
but  with  her  own  funds,  and  that  he  (Nuseer- 
ooddeen) subsequently  made  it  over  to  her 
under  a  kobalah  and  an  ikrar.  She  also 
alleges  her  possession  of  the  property  after 
the  transfer  had  been  effected. 

There  are  findings  of  fact  on  the  evidence 
by  both  the  Courts  below— yfrj/,  that  the 
above-mentioned  kobalah  is  false ;  second,  that 
the  above-mentioned  ikrar  is  false ;  third y  that 
the  transfer  of  the  property  set  forth  is  maid 
fide  and  false ;  and,y^»rM,  that  the  allegation 
of  possession  after  purchase  is  also  false. 

It  is  contended  in  special  appeal  that  the 
Lower  Appellate  Court  has  omitted  to  try 
the  most  material  point  in  the  case,  viz,, 
as  to  whence  the  money  with  which  the 
property  was  purchased  came;  and,  further, 
that  the  principle  laid  down  by  the  Judge 
that  a  decree  cannot  be  said  to  have  been 
fraudulently  obtained  unless  there  was  an 
appeal  from  that  decree,  was  wrong  in  law. 

On  the  first  point,  the  case  of  Gopee  Kristo 
Gossain  versus  Gunga  Pershad  Gossain,* 
Volume  VI.,  Moore's  Indian  Appeals,  page 
53,  has  been  cited  to  us  to  show  that  in  be- 
namee  transactions  the  criterion  to  apply 
is  to  see  whence  the  money  came.  But  that 
case  clearly  does  not  apply  to  the  present 
one.  That  was  a  case  of  a  joint  undivided 
Hindoo  family  where  the  presumption  would 
ordinarily  be  that  all  the  property  is  joint, 
and  the  real  contest  was  as  to  whethet  a 
purchase  was  made  bond  fide  by  the  father 
for  himself,*  or  by  the  father  for  the  son; 
but,  irrespective  of  that,  even  if  the  important 
criterion  was  to  see  as  to  whence  the  pur- 
chase-money came,  still  the  special  appel- 
lant cannot  now  derive  any  benefit  from 
that  argument,  for  the  finding  of  the  Judge 
is  that  Nuseerooddeen  ''purchased**  the 
property ;  and  in  the  common  acceptation 
of  the  word  "purchased,"  the  signification 

*  4  W.  R.  46. 


would  be  that  the  party  "  purchased "  it 
with  his  own  money.  The  first  plea,  there- 
fore, is  untenable. 

Equally  untenable  is  the  second  objection.    ,1 
The  judgment  of  the  Judge  does   not    lay    ■ 
down  the  principle  of  law  stated  by  the  spe- 
cial appellant.     All  that  it  says  is  that,  as 
there  was  no  objection  to  the  decree   when  ^ 
it  was  passed,  its  legal  efficacy  could    not 
now  be  disputed  as  not  being  binding  upoo 
the    special    appellant   who    represents    the 
judgment-debtor. 

Under  these   circumstances,   we   dismiss 
this  special  appeal  with  costs. 


The  5th  July  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Sale  of  rights  and  interests-^Rig^ht  of  suit. 

Case  No.  83  of  1869. 

Regular  Appeal  from  a  decision  passed  hf 
the  Judge  of  West  Burdwan,  dated  the 
nth  February  i86g, 

Mr.  Wilson  (Plaintiff),  Appellant, 

versus 

The  Government  and  others  (Defendants), 

Respondents, 

Mr.  R.  T.   Allan  and  Baboos  Tarucknaih 

Sein  and  Bungshee  Dhur  Sein  for 

Appellant. 

Baboos  Juggadanund  Mookerjee  and  Peiam- 
bur  Chatterjee  for  Respondents. 

When  a  putneedar's  rig^hts  and  interests  in  a  putnee 
are  sold  during  the  pendency  of  a  suit  brought  by  bim 
against  his  tenants,  the  purchaser  acquires  the  put- 
needar's privilege  to  carry  on  the  suit. 

Glover,  J. — This  was  a  suit  by  Mr. 
William  Farquharson,  representing  the  pnt- 
needar  of  an  estate  under  the  Rajah  of  Burd- 
wan,  for  possession  of  certain  lands  which 
were  said  to  be  held  by  the  defendants  in 
excess  of  their  ghatwalee-tenure.  The  suit 
was  remanded  by  this  Court  on  the  20th 
November  i868,  in  order  that  the  plaintiff 
and  all  other  parties  to  the  suit,  including 
Government,  might  be  permitted  to  produce 
any  evidence  they  might  have  in  support 
or  in  contradiction  of  the  issumnuvisee  pa- 
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pers.  While  the  appeal  was  pending,  it 
appears  that  Farquharson's  rights  and  in- 
terests in  the  estate  were  sold  in  execution 
of  a  decree  obtained  by  Government  for  costs, 
and  were  purchased  on  the  15th  June  1868 
by  Mr.  Wilson.  Mr.  Wilson  applied  to  be 
made  a  party  to  the  suit  in  the  place  of  the 
judgment-debtor,  Mr.  W.  Farquharson,  and 
pat  in  various  documents  in  support  of 
his  contention  that  the  issumnuvisee  papers 
contained  a  correct  statement  of  the  area 
of  the  ghatwaiee  lands.  The  Judge  refus- 
ed to  allow  Mr.  Wilson  to  come  in  either  the 
place  of  Mr.  Farquharson  or  as  a  co-plaintiff 
with  him,  and  against  this  decision  Mr.  Wil- 
son now  appeals. 

It  appears  to  us  that  the  Judge's  order 
was  wrong.  Mr.  Wilson  bought  at  an  exe- 
cution-sale all  the  rights  and  interests  of 
lir.  Farquharson  in  the  putnee  estate,  so 
that  whatever  rights  Mr.  Farquharson 
then  held  in  the  estate,  those  rights  now 
belong  to  Mr.  Wilson.  Now,  at  the  time 
the  estate  was  sold,  a  part  of  those  rights 
was  undoubtedly  the  privilege  of  carrying 
on  this  suit,  and  there  seems  to  be  no  reason 
whatever  why  the  plaintiff  who  bought 
these  interests  should  not  be  equally  allow- 
ed to  carry  on  the  suit  as  well  as  the  judg- 
ment-debtor could  have  carried  it  on  him- 
self. No  ruling  has  been  shown  us  con- 
tniy  to  this  opinion,  and  it  appears  to  us 
to  be  a  right  and  proper  one.  We,  therefore, 
remand  the  case  to  the  Judge  in  order  that 
Mr.  Wilson  may  be  made  a  co-plaintiff,  or 
be  substituted — it  does  not  matter  which — 
for  Mr.  Farquharson,  with  permission  to 
iddoce  such  evidence  as  he  may  have  in 
Aipport  of  his  contention  as  to  the  correct- 
w»  of  the  issumnuvisee  papers.  Costs  to 
iollow  the  result. 


The  5th  July  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Avtioa-pBrcbMer— Under-tenants— Section  37, 

Act  XI.,  Z859. 

Case  No.  852  of  1869. 

^pfcial  Appeal  from  a  decision  passed  by  the 
Suhordinaie  Judge  o/Sarun,  dated  the  2Sth 
January  i86g,  reversing  a  decision  0/ the 
Moonsiff  of  that  District,  dated  the  30th 
June  186S. 


Sheo  Purshun  Singh  (Defendant),  Appellant, 

versus 

Maharajah  Rajendro  Kishore  Singh  and 
others  (Defendants),  Respondents, 

Baboo  Tarucknath  Sein  for  Appellant, 

Moonshee  Mahomed  Yusuff  for  Respondents. 

The  title  of  a  purchaser  at  a  sale  for  arrears  of  Go- 
vernroent  revenue,  to  avoid  an  under-tenure  and  eject 
the  tenant,  will  depend  upon  whether  the  tenure  is  pr€»- 

j  tected  under  any  of  the  Clauses  of  Section  37  of  Act  XI. 

;  of  1859,  and  whether  the  tenant  has  a  rij^ht  of  occupan- 

I  cy.     If  the  tenant  can  prove  such  a  right,  he  cannot  be 

J  ejected  under  Section  37. 

!  Kemp,  J, — We  think  that  this  case  must 
:  go  back.  It  appears  that  the  plaintiff,  a 
ticcadar  under  the  Rajah  of  Bettiah,  brought 
a  suit  for  khas-possession  of  5  beegahs  5 
biswas  of  land,  with  damages,  being  the 
value  of  mowa  flowers,  on  the  allegation 
that  the  lands  were  all  along  in  the  khas- 
possession  of  the  Rajah,  and  that  the  de- 
fendant never  had  possession.  The  defend- 
ant elaimed  under  a  mokurruree.  The 
first  Court  dismissed  the  plaintiff's  suit,  and 
the  second  Court  has  reversed  that  decision, 
and  given  the  plaintiff  a  decree  for  khas- 
possession,  ejecting  the  defendant,  and  has 
also  given  the  plaintiff  a  decree  for  Rupees 
32,  the  value  of  the  produce  of  the  garden 
for  the  year  1274.  It  is  alleged  that  the 
plaintiff,  the  Maharajah  of  Bettiah,  who  was 
subsequently  made  a  co-plaintiff  with  the 
ticcadar,  has  purchased  the  estate  at  an  auc- 
tion for  arrears  of  Government  revenue, 
and  that  he  is  entitled  to  eject  the  defendant, 
and  to  avoid  the  under-tenure  created  by  his 
predecessor  subsequent  to  the  Permanent 
Settlement.  This  will  depend  upon  whether 
the  tenure  is  protected  under  any  of  the 
Clauses  of  Section  37,  Act  XI.  of  1859,  ^ 
also  whether  the  defendant  has  ft  right  of 
occupancy  ;  for  if  the  tenure  be  protected 
under  Clause  4  of  Section  37,  the  plaintiff's 
suit  ought  to  be  dismissed  at  once,  or  if 
the  defendant  can  prove  a  right  of  occu- 
pancy, the  plaintiff,  who  is  a  purchaser  at 
an  auction  for  arrears  of  Government  reve- 
nue, is  not  entitled  under  the  provisions  of 
Section  37  of  Act  XI.  of  1859  to  eject  sum- 
marily the  defendant. 

The  case  must,  therefore,  be  remanded  to 
the  Subordinate  Judge  for  re-trial  with  refer- 
ence to  the  above  remarks. 

Costs  to  follow  the  result. 
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The  5th  July  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Joint  Hindoo  family—Separation  and  self-acqai- 
sition — Onus  probandi. 

Case  No.  923  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Gya^  dated  the  24th  November 
1868,  affirming  a  decision  of  the  Subordi- 
nate Judge  of  that  District y  dated  the  20th 
Decejnber  1866, 

Pearee  Lall  and  others  (Defendants),  Appel- 

lantSf 

versus 

Bukhoree  Lall  and  another  (Plaintiffs), 
Respondents, 

Mr.  R,  E,  Twidale  and  Baboo  Mohesh 
Chunder  Chowdhry  for  Appellants. 

Mr,  C  Gregory  and  Baboo  Juggadanund 
Mookerjee  for  Respondents. 

In  a  suit  for  possession  of  certain  properties  on  the 
ground  that  they  were  joint,  and  that  plaintiffs  had  been 
wrongfully  kept  out  of  their  share  after  a  separation 
^  between  them,  and  in  which  defendants  averred  that  the 
family  had  separated  long  prior  to  the  time  alleged  by 
plaintiffs,  and  that  the  properties  were  acquired  solely 
oy  their  ancestor  : 

Held  that  until  the  defendants  gave  proof  of  the 
separation  alleged  by  them,  the  presumption  was  in 
favor  of  the  family  having  been  joint,  and  that  the  onus 
of  proving  self-acquisition  was  on  the  defendants. 

Kempy  J, — The  plaintiffs,  special  respond- 
ents, sued  for  possession  with  mesne-profiis 
of  certain  properties  on  the  ground  that  they 
were  joint,  that  there  had  been  a  separation 
between  the  plaintiffs  and  defendants  in 
X262  F.  S.,  but  that  the  plaintiffs  had  been 
wrongfully  kept  out  of  their  share  of  the 
disputed  properties  by  the  defendants. 

The  defendants  averred  that  the  family 
separated  long  prior  to  1262  F.  S.,  that  the 
properties  in  dispute  were  never  at  any  lime 
joint,  but  that  they  were  acquired  under  a 
grant  solely  by  the  ancestor  of  the  defend- 
ants. Limitation  was  pleaded  in  bar  of  the 
plaintiffs'  claim. 

Both  the  Lower  Courts  gave  the  plaintiffs 
a  decree. 


The  grounds  taken  by  the  pleader  for  the 
defendants  before  the  Judge  were — 

1st, — That  the  plaintiffs*  ancestor,  Deolee 
Chand,  never  had  -  possession  of  any  share 
in  the  property  in  dispute  which  was  ori- 
ginally granted  to  Bechoo  Lall,  elder  brother 
of  Deolee  Chand  and  ihe  ancestor  of  the 
defendants,  and  was  resumed  from  him  alone. 

2ndly, — That  the  decision  of  the  Moonsiff  ^ 
of  Behar,  dated  the  12th  May  1852,  on 
which  the  Court  of  first  instance  had  laid 
much  stress,  was  a  forgery,  and,  even  if 
proved  to  be  genuine,  contained  no  adjudica- 
tion on  the  question  of  the  rights  of  the 
parties. 

jrdly,  —  That  the  case  was  decided  in 
the  absence  of  the  defendants'  witnesses,  who 
had  been  summoned,  but  failed  to  appear. 

After  reciting  the  pleadings  on  both  sides. 
the  Judge  observes  that  the  first  ground  of 
appeal  taken  before  him  cannot  be  main- 
tained. He  was  of  opinion  that  the  evi- 
dence adduced  by  the  defendants  was  in- 
sufficient to  prove  that  the  original  grant 
was  made  to  Bechoo  Lall  alone  for  himself, 
and  not  as  representing  a  joint  family; 
that  the  defendants  had  offered  no  proof  of 
a  separation  of  interests  between  the  two 
brothers,  the  ancestors  of  the  plaintiffs  and 
of  the  defendants ;  and  that  until  such  proof 
be  given,  the  presumption  is  in  favor  of  the 
family  having  been  joint  and  represented 
by  its  eldest  male  member,  m.,  Bechoo  Lall ; 
that  this  state  of  things  would  seem  to  be 
especially  probable  when  it  is  considered 
that  the  younger  brother  was  a  lunatic; 
further,  that  in  the  absence  of  any  proof  of 
separation,  the  Court  of  first  instance  was 
right  in  finding  that  at  the  time  when  the 
estate  was  acquired  the  family  was  a  joint 
one,  and  that  the  fact  of  the  name  of  one 
member  of  that  family  only  being  mentioned 
in  the  papers  relating  to  the  properly  is  not 
of  itself  sufficient  to  prove  that  the  acquisition 
was  by  that  member  alone,  and  not  for  the 
benefit  of  the  joint  family ;  that  the  onus 
of  proving  self-acquisition  was  under  the 
circumstances  of  the  case  on  the  defendants 
who  had  failed  to  discharge  themselves  of 
that  onus ;  consequently,  that  Bechoo  Lall, 
the  ancestor  of  the  defendants,  in  so  far  as  he 
had  possession  of  the  disputed  property, 
must  be  held  to  have  represented  the  joint 
family  of  which  the  plaintiffs'  ancestor  Deolee 
Chand  was  a  member. 

On  the  second  ground  of  appeal,  the  Judge 
held  that  the  proceeding,  dated  the  1 5th  May 
1852,  was  not  good  evidence. 
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On  the  third  ground,  the  Judge  observes 
that  the  defendants  having  declared  in  the 
Court  of  first  instance  that  their  witnesses 
bad  absconded,  they  were  ordered  to  pro- 
duce proof  of  their  having  done  so,  and  that 
QO  steps  were  taken  by  them  for  the  pro- 
dnaion  of  the  required  evidence  until  after 
a  delay  of  three  months — a  delay  which  was 
sufficient  to  justify  the  Court  of  first  in- 
stance in  proceeding  to  dispose  of  the  case 
in  the  absence  of  those  witnesses. 

The  decision  of  the  Judge  concludes  by 
saying  that,  on  a  review  of  tne  whole  case, 
he  was  of  opinion  that  the  Court  of  first 
instance  arrived  at  a  proper  conclusion  upon 
the  evidence  before  it,  and  that  the  defend- 
ants had  shown  no  good  reason  for  inter- 
ference with  the  order  passed. 

The  first  ground  taken  in  special  appeal 
is  that  the  onus  has  been  thrown  on  the 
wrong  party ;  that  the  presumption  of  Hindoo 
law  cannot  arise  imtii  the  existence  of  joint 
property  or  joint  funds  has  been  shown ; 
and  that  there  being  no  such  proof  on  the 
record,  the  suit  should  have  been  dismissed. 

On  this  ground,  we  find  that  the  Judge 
considered  the  evidence  on  both  sides.  The 
incidence  of  the  burthen  of  proof  has  not, 
in  our  opinion,  been  misplaced.  The  Judge 
foond  on  the  whole  evidence  that  the  pro- 
perty in  dispute  was  acquired  by  the 
family  jointly,  and  not  separately,  although 
the  name  of  the  elder  brother  was  used,  the 
younger  brother  being  a  lunatic.  We 
think  that  this  fact,  which  the  Judge  also 
found  to  be  proved  by  evidence,  is  one  that 
reasonably  accounts  for  the  property  stand- 
ing in  the  name  of  the  elder  brother  as 
tmstee  for  his  insane  brother. 

The  second  ground  taken  in  special  appeal 
it  that  the  suit  having  been  brought  admitted- 
ly after  1 1  years  from  the  alleged  date  of  dis- 
possession, it  ought  to  have  been  dismissed 
under  the  provisions  of  Clause  13,  Section 
1,  Act  XIV.  of  1859. 

Both  the  Courts  have  found  on  the  evi- 
dence that  the  defendants  failed  to  prove 
Kparation  before  1262.  The  family  were 
found  10  be  joint  up  to  1262,  and  it  has  also 
been  held  to  be  proved  on  the  evidence 
that  the  ancestor  of  the  defendants  acted  as 
Uie  trustee  for  the  ancestor  of  the  plaintiffs, 
the  property  in  dispute  having  been  obtain- 
ed for  the  joint  benefit  of  the  family.  The 
claim  was  certainly  brought  after  a  long 
period  from  the  alleged  date  of  ouster,  but  it 
tt  nevertheless  within  time,  and  we  may  fur- 


ther observe  that  this  argument  was  not 
taken  by  the  pleaders  for  the  appellants 
before  the  Judge. 

The  remaining  grounds  are  simply  ar- 
gumentative. It  is  sufficient  to  observe, 
with  reference  to  them,  that  a  settlement 
may  have  been  made  with  the  defendants 
alone  bv  the  Revenue  authorities,  but  that 
fact  would  be  no  index  to  the  s/a/us  of  the 
family,  whether  joint  or  separate,  at  the  time 
the  property  was  acquired.  Moreover,  the 
present  suit  is  brought  to  have  the  plaintiffs' 
right  to  a  settlement  declared.  The  pro- 
ceeding of  the  Moonsiff  was  not  admitted 
by  the  Judge  as  evidence ;  on  the  contrary, 
it  was  distinctly  rejected ;  and,  lastly,  we 
cannot  say  that  the  Judge  did  not  exer- 
cise a  proper  discretion  in  the  matter  of  the 
witnesses  for  whose  absence  the  defendants, 
special  appellants,  had  themselves  to  blame. 

The  appeal  is  dismissed  with  costs. 


The  6th  July  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  BarLy  Judges. 

Discharge  of  judgment-debtor— Section  273,  Act 
VIII.  of  Z859— Section  8,  Act  XXUI.  of  z86z. 

Case  No.  195  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
hv  the  Judge  of  Sylhet,  dated  the  8th 
March  iSSg^  affirming  an  order  of  the 
Officiating  Subordinate  Judge  of  that 
District,  dated  the  2'jth  A  ugust  1868. 

Abdool  Ruhman  (Judgment-debtor), 
Appellant^ 

versus 

Abdool  Sobhan  (Decree-holder),  Respondent, 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

No  one  for  Respondent. 

Where  a  Lower  Appellate  Court,  from  the  replies  of 
a  judgment-debtor  whom  it  examined,  and  from  the 
circumstances  of  the  case  as  set  forth  in  the  evidence, 
came  to  the  conclusion  that  the  judgment-debtor  had 
not  proved  that  he  was  not  possessed  of  property  so 
as  to  be  entitled  to  the  benefit  of  Section  273,  Act  VIII. 
of  ihSQ.  and  Section  S,  Act  XXIII.  of  1S61 : 

Held  that  there  was  no  error  of  law  in  this  finding. 

Bayley,  J. — Wk  are  of  opinion  that  this 
appeal  must  be  dismissed. 

This  is  a  case  in  which  the  first  Court 
and  the  Lower  Appellate  Court  have  both 
held  that  the  judgment-debtor  is  not  entitled 
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proceed  to  judgment  on  the  merits  of  the 
case. 

The  rules   in   all   these   three   cases  are, 
accordingly,  made  absolute  with  cosis. 


The  6th  July  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Barf.y  Judges, 

Sub-tenures  from  before  Decennial  Settlement— 
^  Resumption. 

Case  No.  690  of  1869. 

Special  Appeal  from  a  decision  passed  by 
ike  Additional  Subordinate  Judge  of 
Chittagong,  dated  the  4th  January  i86g, 
reversing  a  decision  of  the  Moonsiff  of 
Futtickcherry,  dated  the  2gth  May  1868, 

Abdool  Ali  and  another  (two  of  the  Defend- 
ants), Appellants, 

versus 

Ram  Gutty  and  another  (Plaintiffs), 
Respondents. 

Mr.  G.  A.  Twidale  for  Appellants. 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Respondents. 

A  sub-tenure  created  before  and  in  existence  at  the 
time  of  the  Decennial  Settlement,  cannot  be  invalidated 
by  any  subseauent  settlement  of  the  mehal  in  which  it 
is  situated.  Resumption  of  lakheraj  land  under  the  Re- 
venue Laws  does  not  destroy  any  such  sub* tenure  in  the 
estate  resumed. 

Hobhouse,  J, — This  was  a  suit  for  a  de- 
claration of  right  on  the  part  of  the  plaintiff 
to  a  certain  etmamee  tenure  alleged  to  be 
within  the  defendant's  mehal. 

The  defendant  denied  the  existence  of  the 
tenure,  and  alleged,  somewhat  confusedly  it 
seems  to  us,  that  even  if  it  had  existed  at 
one  time,  yet  that  it  had  been  got  rid  of  by 
a  settlement  with  him  made  on  the  part  of 
Government. 

The  Lower  Appellate  Court  has  held  that 

the  plaintiff  has  established  his  right,  and 

has  given  plaintiff  a  decree  declaring  that 
right. 


In  special  appeal,  the  only  contention  be- 
fore us  is  to  the  effect  that  as  the  settlement 
of  the  proprietary  interest  of  the  talook  m 
which  the  etmani  is  found  to  be  situated. 
was  recently  made,  so,  by  the  very  fact  <rf 
that  settlement,  the  etmamee  tenure  had 
been  got  rid  of.  But  this  is  entirely  an  un- 
tenable position,  for  under  the  Revenue  Laws 
when  the  plaintiff  had  once  proved  that  his 
was  a  sub-tenure  created  before  and  hi 
existence  at  the  time  of  the  Decennial  Settle* 
ment,  then  clearly  no  subsequent  settlement 
of  the  mehal  in  which  that  under-tennre 
was  in  existence,  could,  under  the  Revenue 
Law,  Jnvalidate  that  tenure.  This  seems  to 
us  to  be  quite  the  element  of  the  revenue 
system.  Any  resumption  of  lakheraj  lands 
has  simply  the  effect  of  declaring  that  such 
lands  are  liable  to  be  assessed  to  the  revenue 
of  the  State,  but  it  does  not  go  to  the  extent 
of  destroying  any  sub-tenure  existing  in  the 
estate  settled  before  the  time  of  the  Decennial 
Settlement. 

In  this  view  of  the  case,  we  think  that 
the  special  appellant  has  failed  to  maintain 
the  objection  on  which  he  relied  in  special 
appeal,  and  we,  therefore,  dismiss  this  special 
appeal  with  costs. 


The  6th  July  1869. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges, 

Contribution— Test  of  title  to  recover— Legal 

necessity. 

Case  No.  698  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dacca,  dated  the  igth  December 
1868,  affirming  a  decision  of  the  Sudder 
Ameen  of  that  District,  dated  the  14th 
April  1868. 

Kisto  Kishore  Poddar  (Plaintiff), 
Appellant, 

versus 

Koylash  Chunder  Mookerjee  (Defendant), 

Respondent. 

Baboos  Rash  Beharee  Ghose  and  KaUe 
Mohun  Doss  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondent 

In  a  suit  to  recover  as  contribution  a  sum  paid  by 

plaintiff  on  account  of  arrears  due  on  a  farminff  lease, 

the  test  of  plaintiff's  title  to  recover  was  held  to  t>e 
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whttlicr  there  was  any  jegal  necessity  arising  to  him 
from  reasonable  probability  of  any  injury  resulting  to 
him  ra  case  he  did  not  make  the  payment. 

BayUyy  y, — I  am  of  opinion  that  this  ap- 
peal should  be  dismissed  with  costs. 

The  facts,  dates,  and  figures  in  this  case 
have  been  so  fully  and  admittedly  correctly 
giren  in  the  judgments  of  the  first  and  se- 
cond Courts,  that  it  is  unnecessary  for  me  to 
enter  into  any  details  as  regards  them. 

The  only  point  which  requires  our  deci- 
sion is,  whether  the  plaintiff,  who  sued  to 
recover  a  certain  sum  of  money  from  the 
defendants  in  the  nature  of  contribution, 
ts  entitled  to  recover  the  same  from  them. 

Both  the  Lower  Courts  have  found  that 
there  was  no  necessity  for  the  plaintiff  to 
make  the  payment. 

It  appears  that  there  was  an  arrear  of  Rupees 
ipii  due  on  account  of  a  farming  lease 
in  a  semindaree  which  the  plaintiff  purchased 
on  the  i2th  January  1867.  Of  that  amount 
a  certain  sum  was  decreed  by  the  Deputy 
Collector  in  favor  of  the  plaintiff  as  being 
the  amount  due  from  the  defendants  for  a 
period  subsequent  to  the  plaintiff's  purchase 
of  the  zemindaree,  and  the  plaintiff  brings 
this  soit  for  recovery  of  the  balance  of  the 
amount  paid  by  him. 

Now,  the  proper  test  to  determine  whe- 
ther or  not  the  plaintiff  is  entitled  to  recover 
the  money  that  he  sues  for,  is  to  see  whe- 
ther there  was  any  legal  necessity  arising  to 
the  plaintiff  from  reasonable  probability  of 
any  injury  resulting  to  him  in  case  he  did 
not  make  the  payment.  What  he  purchased 
vas  the  zemindaree  right.  What  was  about 
to  be  sold  for  non-payment  of  arrears  was 
^farming  right.  The  sale  of  i\it /arming 
right  would  not  in  any  way  affect  the  plaint- 
iffs umindaree  right,  which  would  remain 
onmjured  by  the  sale. 

Certain  cases,  reported  at  page  403,  Vol- 
ume Vll. ;  page  453  ,Volume  X.,  Weekly  Re- 
porter ;  and  page  30,  Volume  X.,  Privy  Coun- 
cil Rulings,  have  been  cited  to  us  in  sup- 
port of  the  special  appellant's  plea  that  the 
payment  by  the  plaintiff  was  not  a  voluntary 
payment ;  but  the  first  two  were  cases  of  pay- 
ments made  with  reference  to  rights  acquired 
in  execution  of  Civil  Court  decrees,  and  in 
the  Privy  Council  case  at  page  30,  Volume  X. 
it  was  clearly  found  by  their  Lordships  that 
there  was  no  payment  at  all.  Thus,  and 
ilso  u  to  other  facts,  these  cases  do  not 
apply  to  the  present  case.  The  only  point, 
wtfore,  taken  in  special  appeal  that  the 
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payment  by  the  plaintiff  was  not  voluntary, 
being  thus  disposed  of  in  respect  to  the  period 
previous  to  the  plaintiff's  purchase,  the  plead- 
er for  the  special  appellant  wishes  to  take 
another  ground  not  taken  in  his  petition  of 
appeal,  viz,,  that  there  was  a  portion  of  arrears 
due  after  his  purchase  which  made  it  neces- 
sary for  him  to  make  the  payment.  This 
fact,  however,  has  not  been  showQ  to  us, 
and  I  do  not  think  that  the  special  appellant 
ought  now  to  be  allowed  to  take  the  objection, 
for  if  the  point,  as  has  been  alleged  by  the 
pleader,  was  one  patent  and  obvious  on  the 
records,  the  better  reason  it  is  why  that  ob- 
jection should  have  been  taken  in  the  petition 
of  appeal. 

On  the  whole,  I  see  no  error  in  law  in  the 
decision  of  the  Lower  Appellate  Court,  and  I 
would  therefore  dismiss  this  appeal  with 
costs. 

Hohhouse^  J, — The  sole  question  before 
us  in  this  case,  as  Mr.  Justice  Bayley  has 
put  it  in  other  words,  is  whether  the 
plaintiff,  when  he  paid  the  money  which  he 
sues  to  recover  from  the  defendants,  paid  it 
under  compulsion,  or  whether  he  paid  it  vol- 
untarily. The  compulsion  which  he  sets 
up  is,  firstly,  that  his  zemindaree  was  in 
jeopardy ;  and,  secondly,  that  a  part  at  least 
of  the  money  in  question  was  due  after  he 
had  purchased  the  zemindaree.  Now,  on 
both  these  questions,  which  are  questions  of 
fact,  the  Lower  Appellate  Court  has  foufld 
against  the  plaintiff ;  and  sts  we  are  not  shown 
that  this  is  not  a  good  decision  upon  the  evi- 
dence— and  indeed  that  objection  is  not  taken 
in  the  grounds  of  special  appeal — I  think 
that  this  appeal  must  fail. 

I  may  add  that  the  cases  on  which  the 
special  appellant  relies  are  all  based  on  the 
fact  that  the  plaintiffs  were  under  a  legal 
compulsion  to  pay. 


The  6th  July  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,^  Judges, 

Jurisdiction— Limitation. 

In  the  Matter  of  Kalee  Persaud  Chowdry, 

Petitioner, 

versus 

Ram  Soondur  Sircar  and  another. 
Opposite  Party, 
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Baboo  Obhoy  Churn  Base  for  Petitioner. 

Sahoo  Dehendro  Narain  Bose  for  Opposite 

Party. 

Id  proceeding',  on  an  application  for  execution,  to 
try  the  question  of  limitation  by  seeine  whether  under 
the  law  any  effectual  proceeding  had  been  taken  by 
the  decree-noider  to  keep  his  decree  alive,  a  Court  was 
held  to  have  exercised  jurisdiction  in  the  matter. 

Bayley,  J. — The  question  in  this  case  is 
whether  the  Deputy  Collector  has  refused 
jurisdiction  where  he  had  it,  and  whether, 
therefore,  in  the  exercise  of  the  extraordinary 
power  vested  in  us  under  Section  1 5  of  the 
Charter,  we  should  set  aside  his  order  which 
was  passed  in  execution  of  a  decree  for 
arrears  •of  rent.  That  order  of  the  Deputy 
Collector  was  to  the  effect  that  years  having 
elapsed  without  the  decree-holder  taking  any 
efiFectual  steps  in  furtherance  of  the  execution 
of  his  decree,  limitation  barred  the  further 
execution  thereof.  The  Deputy  Collector 
states  that  there  was  no  attachment  of  the 
sale  proceeds  which  were  taken  away  by  the 
decree-holder,  and  that,  therefore,  in  the 
absence  of  any  attachment;  there  was  no 
effectual  proceeding  on  his  part  in  furtherance 
of  the  decree. 

The  pleader  for  the  petitioner  argues  that 
as  the  money  was  taken  away  by  the  decree- 
holder  under  the  orders  of  the  Deputy  Col- 
lector and  with  the  consent  of  the  judgment- 
debtor,  it  was  immaterial  whether  there  was 
any  attachment  or  not,  and  that  an  effectual 
proceeding  on  his  part  consisted  in  removing 
the  money  from  Court,  and  that,  therefore, 
the  Deputy  Collector  has  refused  to  exercise 
jurisdiction  where  he  had  it,  viz,,  in  refusing 
to  allow  execution  of  the  decree  to  be  pro- 
ceeded with. 

We  are  of  opinion  that  whether  the  Deputy 
Collector  was  right  or  wrong  in  holding  that 
^e  taking  away  of  money  by  the  decree- 
holder  under  the  circumstances  set  forth  was 
no  effectual  proceeding  on  his  part,  he  has 
not  refused  jurisdiction  in  the  matter,  and 
diat  in  proceeding  to  try  the  question  of 
limitation  by  seeing  whether  under  the  law 
there  was  any  effectual  proceeding  taken  by 
the  decree-holder  to  keep  his  decree  alive, 
he  has  exercised  a  jurisdiction  in  the  matter. 
The  case  reported  at  page  386,  Volume  IX., 
Weekly  Reporter,  to  a  certain  extent  supports 
the  view  taken  by  us  here.  It  was  held  in 
that  case  that  when  a  Court  has  proceeded 
to  try  the  question  of  limitation,  it  has 
exercised  jurisdiction  in  the  matter.  The 
case  cited  by  the  petitioner  at  page  84,  Vol- 
ume VI.,  Weekly  Reporter,  does  not  seem  to 


us  to  apply  to  this  case.    The  circumstani 
are  not  similar,  nor  is  the  plea  taken  here 
to  the  refusal  to  exercise  jurisdiction  by 
Deputy  Collector  at  all  of  the  nature  of 
plea  taken  in  that  case. 

The  rule  is  accordingly  discharged  will 
costs. 


The  7th  July  1869. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges, 

Ex-parte  eTidence—Re-trUl— Agency — P< 
( g:eneral  and  special ). 

Case  No.  393  of  1869. 

Special  Appeal  from  a  decision  passed  by\ 
the  Officiating  Judge  of  MoorshedabadX 
dated  the  i8th  December  1868,  reversing 
a  decision  of  the  Subordinate  Judge 
that  District,  dated  the  30th  June  t86S. 

Ram  fiuksh  Lall  (Plaintiff)  Appellant, 

m 

versus 

Kishoree  Mohun  Shaha  and  others  (Defend- 
ants) Respondents, 

Baboo  Ashootosh  Chatter jee  for  Appellant. 

Baboo  Bhugohutty  Churn  Ghose  for 
Respondents. 

Evidence  taken  in  the  absence  of  a  defendant  at  an 
ex- parte  hearing,  cannot  be  used  against  him  on  a 
re-trial. 

The  extent  and  nature  of  the  powers  vested  io  an 
agent  are  not  so  much  a  matter  of  law  as  a  matter  of 
fturt  to  be  decided  in  each  case  in  which  a  question  of 
agency  arises. 

Loch,  J. — I  THINK  this  case  must  go 
back  to  the  first  Court.  It  appears  that 
when  the  case  was  first  tried,  the  defend- 
ants, the  respondents  before  us,  were  not 
present,  and  the  case  was  decided  ex^parte. 
The  respondents  subsequently  prayed  for 
a  re-hearing.  Their  prayer  was  granted, 
and  the  Subordinate  Judge  after  taking 
evidence  found  that  Gyanath  was  the 
gomashtah  of  the  defendants,  respondents, 
and  that  the  cotton  had*  been  made  over  to 
them  through  Gyanath,  and  that  part  pay- 
ments had  been  made  by  defendants  by 
means  of  hoondees,  and  therefore  the  plaint- 
iff was  entitled  to  recover  the  balance  from 
the  defendants,  respondents. 
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Ob  appeal,  the  Judge  rejected,  and  very 
properly,  the  evidence  taken  in  the  ahsence 
of  tiie  defendants,  respondents;  and  with 
regard  to  Gyanath,  he  held  that,  even  if  the 
evidence  were  sufficient  to  prove  that  Gya- 
mdi  was  the  mookUar-gomashiah  of  the 
defendants,  yet  it  would  be  necessary  for 
iiim  to  have  a  special  power  from  his  princi- 
pals to  enable  him  to  purchase  goods,  such 
as  cotton,  &c.>  on  their  account;  that  there 
was  no  proof  taken  after  the  order  for  re- 
hearing as  to  the  delivery  of  the  cotton  and 
pan-payment  by  the  defendants,  respond- 
ents; and  that  the  furthest  the  evidence 
on  which  the  Lower  Court  rested  its  judg- 
ment went  to  prove  was,  that  Gyanath 
icted  as  agent  for  the  defendants  for  the 
tnnsaction  of  a  business  in  hoondees,  and 
that  the  plaintiff  failed  to  make  out  that 
Gyanath  had  general  power  to  act  for  the 

defendants. 

I  think  the  case  must  go  back,  because, 
when  it  was  re-tried,  the  ^evidence  which 
was  taken  in  the  absence  of  the  defendants 
sboald  not  have  been  used  against  them,  but 
the  Court  should  have  allowed  the  plaintiff 
an  opportunity  to  produce  those  or  other 
witnesses,  and  have  {permitted  the  defendants 
to  cross-examine  them. 

With  regard  to  the  position  of  the  gomash- 
tah,  I  think  the  Judge  has  taken  a  wrong 
view,  in  considering  that  it  was  necessary 
br  the  agent  to  have  special  powers  from 
his  principals  to  purchase  certain  kinds  of 
goods;  and  the  view  he  has  taken  appears 
to  have  had  some  effect  on  his  judgment. 
If  the  evidence  goes  to  show  that  the  party 
ttid  to  be  the  agent  was  really  a  general 
tgent,  and  did  transact  business  of  various 
kinds  for  his  principal,  no  special  power  was 
Kquired  for  him  to  transact  this  particiilar 
bauness. 

This  case  will  go  back  to  the  first  Court, 
^  will  send  for  the  witnesses  who  were 
irst  examined,  and  allow  the  respondents 
to  cross-examine  them;  and  the  Court  will 
>lk)w  both  parties  to  adduce  further  evi- 
t^ce,  if  they  think  proper  to  do  so ;  and  the 
l^dge,  after  hearing  the  evidence,  will  dis- 
pwc  of  the  case. 

By  consent  of  the  plaintiff's  pleader,  the 
«uit  remains  dismissed  as.  against  Gyanath, 
wui  the  suit  will  be  proceeded  with  only 
•gainst  the  other  defendants,  respondents. 

The  costs  of  this  appeal  will  follow  the 
wtl  resnh  of  the  case. 


MacphersoHy  J  — ^I  concur.     I  wish  to  add 
that,  even  if  the  Courts  shall  be  of  opinion 
that  Gyanath  Shah  was,   as  he  was  found 
to  be  by  the  Subordinate  Judge,  a  mooktear^ 
gomashtah    of    the    defendants,    still    there  ' 
will  remain  to  be  decided  upon  the  evidence 
the  question  what  his  powers  as  such  mook'- 
iear-gomashiah     were.      Whether     he    was* 
mookiear^gomashtak     or     not,     it    must   be 
proved  as  a  fact  that  he  had  authority  to 
bind   the  defendants  so  as  to  make  them 
liable  for  contracts  entered    into  by    him. 
The  extent  and  nature  of  the  powers  vested 
in  an  agent  are  not  so  much  matter  of  law 
as  matter  of  fact  to  be   decided   in  each 
case  in  which  a  question  of  agency  arises. 
In    the    present     instance — supposifig    that 
Gyanath   had   no  written  power-of- attorney 
or  mooktearnamah    under    which    he    was 
carrying  on  the   defendants'  business — if  it 
should  be  proved  that  he  acted  ordinarily  as 
the  agent  of  the  defendants  in  buying  and 
selling    other   articles  of  merchandize,  the 
fact  of  his  not  being  proved    to  have  pre- 
viously purchased  cotton  will  not  necessari- 
ly  operate  against  the  plaintiS's  case  that 
he  purchased  the  cotton  on  account  of  the 
defendants.     If,   on  the  other  hand,  there 
is    no    evidence   of  Gyanath   Shah   having 
bought  and  sold  goods  on  account  of  the 
defendants,  and  of  his  acts  having  been  re* 
cognized   and   adopted   by  the  defendants, 
or  by  those  whO)  for  the  time  being,  were 
the  members  of  the  firm  at  Mirzapore,  now 
represented  by  the  defendants — and  if  this 
purchase  of  cotton  was  the  first  transaction 
in    the   buying    of   merchandize    that    was 
entered  into  by  him — then,  in  the  absence 
of  evidence  that  the  defendants  actually  re- 
ceived or  paid   for  the  cotton,  it  may  be 
difficult   to    hold    it   proved    that   Gyanath 
acted  as  the  defendants'  agent,  so  as  to  bind 
them  by  what  he  did.    But  the  Courts,  in 
deciding  the  question  of  agency,  must  look 
to  the  general  evidence  on  the  record  as  to 
the  mode  of  dealing  pursued  by  Gyanath 
and  by  those  whom  he  alleged  to  be  his 
principals. 

The  Subordinate  Judge  says  that  it  is 
proved  that  certain  part-payments  on  ac- 
count of  this  cotton  were  made  by  the  de- 
fendants. It  seems  doubtful  whether  the 
Subordinate  Judge  intended  to  say  more 
than  that  payments  on  account  were  made 
for  the  defendants  by  Gyanath.  How  this 
may  really  be  I  cannot  say ;  but  it  is  evident- 
ly most  important  that  it  should  be  ascer- 
tained with  the  utmost  accuracy  and  dis- 
tinctness, how  and  by  whom  and  when  those 
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payments  on  acconnt  of  the  cotton  pur- 
chased by  Gyanath  were  made.  If  pay- 
ments were  made  by  the  defendants  direct-r- 
as  if  they  sent  hoondees  to  the  sellers  of  the 
cotton — it  would  go  far  to  prove  their  liabi- 
lity. If,  on  the  other  hand,  the  payments 
were  merely  made  by  Gyanath,  and  it  is  not 
proved  that  they  were  made  with  the  de- 
fendants' cognizance  or  by  their  order,  it 
would  prove  nothing  as  against  them.  The 
case  is  one  of  some  nicety  and  importance 
in  itself,  and  the  Court  must  try  it  with 
care  and  accuracy.  The  parties  should  be 
allowed  to  adduce  further  evidence,  if  they 
desire  to  do  so. 


The  7th  July  1869. 

Present  : 

The  Hon'ble  £.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Potsenory  suit— Endowments— Issues- 
Limitation. 

Case  No.  344  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedabad, 
dated  the  20th  November  1868^  reversing  a 
decision  of  the  Subordinate  Judge  of  that 
District,  dated  the  20th  April  1868, 

Reasut  Ali  (Plaintiff),  Appellant, 

versus 

Mr.  J.  C.  Abbott  and  others  (Defendants), 

Respondents, 

Baboos  Ashootosh  Dhur  and  Debendro  Narain 
Rose  for  Appellant. 

Mr.  R,  7,  Allan  and  Baboo  Sreenath  Doss 
for  Respondents. 

In  a  suit  for  a  portion  of  land  granted  in  trust  for 
purposes  connects  with  the  preservation  of  a  Maho- 
meoan  saint's  tomb,  where  plaintiff  claimed  as  son  of 
the  last  mutwallee,  on  the  allegation  that  he  (plaintiff) 
had  been  dispossessed  during*  his  minority,  defendant's 
case  being  that  the  grant  had  never  been  in  the  posses- 
sion of  mutwallees,  but  had  been  divided  among  the  ori- 
Sjnal  grantee's  heirs,  from  one  of  whom  the  portion  in 
ispute  had  come  into  the  possession  of  his  (defendant's) 
vendor : 

Hbld  that  the  material  point  to  try  was  whether 
plaintiff's  ancestors  had,  from  the  time  of  the  grant, 
peen  in  possession,  or  whether  the  land  had  been  inherit- 


ed according  to  the  ordinary  rules  of  Mabomedan  in> 
heritance  by  the  heirs  of  the  grantee. 

Held  that,  on  the  question  of  limitation,  it  was  for 
the  Judge  to  find  whether  plaintiff's  father  bad  beea 
in  possession  within  time. 

If  mutwallees  fail  to  act  up  to  the  directions  of  as 
endowment,  the  grant  does  not  necessarily  revert  to  the 
heirs  of  the  grantee. 

Jackson,  J, — This  case  must  be  remanded 
to  the  Judge.  It  relates  to  two-thirds  of 
a  certain  grant  of  land  which  was  made 
by  Ranee  Bhowanee  for  the  preservation 
of  a  Mussulman  saint's  tomb,  and  for  the 
other  usual  purposes  connected  with  such 
a  trust.  The  grant-  is  not  denied.  In 
fact,  both  parties  claim  under  it.  Bot 
the  plaintiff  asserts  that  his  father  and 
grandfather  held  possession  of  the  land  as 
mutwallees  of  the  endowment,  and  that  be 
is  entitled,  as  son  of  the  last  mntwallee; 
to  possession  of  it  now,  bnt  the  defendant 
contrived  during  his  minority  to  dispossess 
him. 

The  defendant's  case  is  that  the  grant 
has  never  been  in  the  possession  of  mut- 
wallees, but  remained  in  the  possession  of 
the  original  grantee  during  his  lifetime, 
and  after  his  death  was  divided  among  his 
heirs,  and  finally  two-thirds  of  it  came  into 
the  possession  of  Dad  Ali,  who  becoming 
bankrupt,  one  Mr.  Andrews  purchased  his 
share  from  the  assignee  of  the  estate,  and 
the  defendant  purchased  from  Mr.  Andrews. 

The  Judge  has  decided  the  case  solely 
on  the  terms  of  the  grant.  He  finds  that 
those  terms  are  indefinite;  that  they  do  not 
state  precisely  the  purpose  for  which  the 
grant  was  made;  that  the  legality  of  the 
grant  is  itself  doubtful  as  being  made  by  a 
Hindoo  lady  for  Mussulman  religious  pur- 
poses ;  and  that  it  is  admitted  that  the  pro- 
fits of  the  grant  have  not  been  wholly 
devoted  to  the  purposes  for  which  it  was 
intended. 

We  think  that  the  purposes  for  which 
the  land  was  granted  are  sufficiently  defined. 
It  is,  in  fact,  a  peeruttur  grant  of  the  usual 
description.  It  was  made  by  the  proprietor 
of  the  land  for  the  time  being  in  favor  of 
a  Mussulman  subject.  All  the  purposes  for 
which  it  was  conferred  are  not  stated  in 
the  grant,  but  they  are  sufficiently  specified. 
It  is  said  that  the  grantees  are  to  take  for 
the  purposes  of  keeping  up  a  Mussulman 
tomb,  <S:c.,  /.  e,,  for  the  other  usual  purposes 
connected  with  keeping  up  a  saint's  tomb 
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Even  if  all  the  profits  of  the  grant  have 
not  been  devoted  in  keeping  up  the  tomb, 
Ac.,  it  will  not  follow  that  the  grant  is  no 
longer  a  wuqf. 

But   whether    the  grant  is   wuqf  or    no 
tt*^/,  the  material  point  to  tr>'  in  this  suit 
is  whether    the    plaintiff's    ancestors    have 
from  the  time  of  the  grant  been  in  posses- 
sion of  the  disputed  property,  or  whether 
the  land  included  in   ihe   grant   has   been 
inherited  according  to  the  ordinary  rules  of 
Mossulman  inheritance  law  by  the  heirs  of 
the  original , grantee.     The  plaintiff  alleges 
the  first,  the  defendant  the  second  statement. 
If  the  plaintiff  can  show  that  his  father  and 
grandfather     inherited     the     whole     estate, 
and  that  during  his  minority  he  was  dis- 
possessed by  the  defendant  under  a  pur- 
chase from  one   Dad    Ali,   who  never  put 
forward  any  claim  to  the  property  and  who 
never  had  been  in  possession,  he  is  entitled 
to  recover  possession.    As  mutwallee,   the 
daintiff  would  only  be  obliged  to  show  that 
be  kept  up  the  tomb  for  which  the  grant  was 
made  and  performed  whatever  other  matters 
Qsnally  accompany  the  keeping  up  of  a  saint's 
tomb.    If  the  muiwallees  failed  to  act  up  to 
the  directions  of  the  endowment,  the  grant 
would  not  revert  to  the  original  heirs  of  the 
grantee.    The  grant  might  perhaps  be  re- 
somed,  but  the  misuse  of  the  grant  would 
not  raise  any  title  in  other  parties,  who  had 
no  title  previously. 

We  think  the  Judge  has  not  considered 
die  question  which  is  really  at  issue  in  this 
case,  which  is  whether  the  plaintiff's  own 
lianiily  have  been  all  along  in  possession  of 
the  whole  of  the  disputed  grant,  or  whether 
k  has  always  descended  to  the  possession  of 
Ihe  heirs  of  the  original  grantee  according 
to  the  usual  Mahomedan  Law  of  Inheritance. 

The  Judge  is  also  wrong  in  his  decision 
on  the  question  of  limitation.  He  has  to 
find  on  that  point  whether  the  plaintiff's 
father  was  in  possession  of  this  two-thirds  of 
the  disputed  property,  as  the  plaintiff  states 
he  was,  within  such  a  time  as  will  prevent 
the  application  of  the  law  of  limitation. 
The  fact  that  this  suit  was  brought  within 
12  years  of  the  purchase  from  the  assignee  of 
Dad  Ali's  estate  will  be  no  bar  to  the  Law  of 
Limitation  being  enforced  if  the  plaintiff's 
lather  never  heid  possession  of  the  disputed 
two-thirds  of  the  property. 

The  case  is  remanded  to  the  Judge  for  re- 
trial. 


The  7th  July  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judgis, 

Champerty. 

Case  No.  953  of  1869. 

Special  Appeal  from  a  decision  passed  by  ihe 
First  Subordinate  Judge  of  Gya,  dated 
the  30th  January  i86g,  affirming  a  deci- 
sion of  the  Sudder  Moonsiff  of  that 
District,  dated  the  2nd  July  1868, 

Munirakhun  Singh   (Defendant),   Appellant, 

s 

versus 

Bhodoy  Singh  and  another  (Plaintiffs), 
Respondents, 

Baboo  Tarucknath  Sein  for  Appellant, 
Mr,  C,  Gregory  for  Respondents. 

Where  the  purchaser  of  a  share  of  land  joins  his 
vendor  in  a  suit  to  recover  his  own  property,  his  action 
cannot  be  termed  "champerty." 

Glover,  J, — There  seems  to  be  no  ground 
for  interference  in  this  case.  The  plaint  and 
written  statement  sufficiently  disclose  the 
allegation  that  the  family  was  joint,  and  it 
was  for  the  defendant  to  prove  his  special  plea 
that  separation  had  taken  place  in  such 
and  such  a  year,  and  that  the  property  in 
dispute  had  been  separately  purchased  by  the 
defendant  after  that  date. 

The  Subordinate  Judge  found  that  this 
was  not  proved.  He  found  also  that  the 
plaintiff  had  proved  his  case  by  evidence. 

It  is  contended  by  the  special  appellant 
that  the  Subordinate  Judge  came  to  no  finding 
on  the  issue  of  champerty. 

It  is  true  that  there  is  no  distinct  finding  on 
this  issue  to  be  found  in  the  Lower  Appellate 
Court's  decision,  but  there  is  a  general  en- 
dorsement of  the  first  Court's  judgment  and 
of  the  reasons  which  led  to  it. 

Moreover,  the  plaintiff's  (No.  2)  action  in 
this  case  cannot  be  termed  "champerty." 
He  bought  and  paid  for  a  certain  share  in 
the  land  before  this  suit  was  instituted,  and 
then  joined  his  vendor  in  a  suit  to  recover 
his  own  property. 

Champerty  is  a  bargain  between  parties, 
one  of  whom  is  already  a  plaintiff  or  defend- 
ant in  a  suit,  to  divide  the  thing  sued  for, 
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if  they  succeed  in  the  suit,  the  champertor 
paying  the  expenses  and  carrying  on  the  suit 
at  his  own  charges— (2  Stor)''s  Equity  Juris- 
prudence, p.  143). 

In  the  present  case,  no  suit  had  been 
instituted  when  plaintiff  No.  2  purchased  his 
share  of  the  property ;  and  if  it  had,  it  would 
not  necessarily  follow  that  the  purchase 
would  have  savoured  of  champerty, — J  tig  Mo- 
hun  Lall  vs,  Muddun  Kooer,  9  Weekly  Re- 
porter, p.  243. 

The  special  appeal  is  dismissed  with  costs. 


The  7th  July  1869. 

^  Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Declaratory  suit— Butwarrah— Section  20,  Re- 
gulation XIX.  of  18x4. 

Case  No.  988  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Shaha- 
bady  dated  the  3rd  February  i86g,  re- 
versing a  decision  of  the  Moonsiff  of 
Sasseeram,  dated  the  23rd  June  1868. 

Foolbashee  Kowar  and  others  (some  of  the 
Plaintiffs),  Appellants, 

versus 

Arzun  Sahoo  (Defendant),  Respondent, 

Baboos    Chunder  Madhub    Ghose  and    Ra- 
jendurnath  Misser  for  Appellants. 

Mr,    C,   Gregory   and   Moonshee  Mahomed 
Yusuff  for  Respondent. 

Defendant  having:  obtained  from  the  Collector  an  or- 
der for  a  butwarrah  of  his  share  in  a  mouzah  in  the  vi- 
cinity  of  plaintiff's  estate,  the  latter,  after  applying  in 
vain  to  the  Revenue  Authorities  for  a  declaration  that 
his  own  estate  (Sheopore)  had  nothing*  to  do  with  de- 
fendant's mouzah,  which  was  found  to  be  recorded  on  the 
towjee  with  an  alias  of  Sheopore,  brought  a  civil  suit 
for  a  declaration  of  his  own  rigrht  to  Sheopore. 

Held,  that  as  the  two  estates  were  separately  record- 
ed in  the  towjee  with  distinct  areas  and  sudder  jum- 
mas,  and  as  plaintiff's  ownership  of  Sheopore  was  not 
disputed  and  there  was  no  alleg'ation  of  his  lands  being* 
incorporated  by  the  partition  in  the  defendant's  estate, 
plaintiff  had  no  cause  of  action. 

Held,  that  Section  20,  Reg-ulation  XIX.  of  1S14,  had 
no  reference  to  a  case  like  this,  where  no  partition  had 
been  made  and  plaintiff  was  not  a  co-sharer. 

Kempy  J, — The  plaintiff  is  the  special 
appellant  before  us.  It  appears  that  the 
plaintiff  is  the  holder  of  an  estate  called 
Sheopore.  The  defendant  is  a  4-annas 
sharer  in  a  neighbouring  estate  designated 
OP  the   rent-roll  as   Buhurampore  Zumeen 


Goburdhumpore  alicu  Sheopore.     The  de- 
fendant applied  for  a  butwarrah  of  his  sbafe| 
in  the  latter  mouzah..    This  application  doei 
not  appear  to  have  been  opposed  by  the  co-l 
sharers  of  the  mouzah,  and  the  Collector 
ordered  the  butwarrah  to  be  made.     Upoa 
this,  the  plaintiffs,  apparently  apprehensive 
that  the   land    belonging  to    his    estate   of 
Sheopore  would  be  incorporated  by  the  bwt-l 
warrah-proceedings    with   the   lands   of   tbcl 
defendant's  mouzah,  applied  to  the  Coilectorl 
to  have  it  declared  that  Sheopore  had  do-| 
thing  to  do  with  the  defendant's  mouzah. 
The  Collector  passed  an  order  to  the  effect 
that  as  the  areas  and  sudder  jummas  of  the 
two  mouzahs  are  different,  and  as  they  arcf 
separately  recorded  in  the  towjee,  the  bot-l 
warrah  might  proceed,  and  the  apphcation  ofl 
the  defendant  was  rejected.  On  appeal  to  thef 
Commissioner,  this  order  of  the   Coilectorl 
was  affirmed,   the   Revenue    Commissionerl 
further  observing  that   from   the  decisionsf 
filed  there  did  not  appear  that  there  was  no 
such  alias  as  Sheopore  for  the  defendant's! 
mouzah,  and,  moreover,  that  the  towjee  show< 
ed  that  the  defendant's  estate  was  recorded 
with  an  alias  of  Sheopore, 

The  plaintiff  not  satisfied  with  this  order 
brought  the  present  suit  to  set  aside  these 
orders,  and  for  a  declaration  of  his  right  in 
Mouzah  Sheopore  within  stated  boundaries, 
comprising  an  area  of  473  beegahs,  on  a 
sudder  jummaof  Rupees  58-10-8.  He  fur- 
ther asked  the  Court  to  declare  that  the 
defendant  had  a  4^annas  share  in  Mouzah 
Buhurampore  Zumeen  Goburdhanpore  with- 
in certain  boundaries. 

The  first  Court  gave  the  plaintiff  a  decree. 

On  appeal,  the  Subordinate  Judge  raised 
a  number  of  irrelevant  issues,  and  some 
of  the  grounds  of  his  decision  are  con- 
trary to  law ;  for  instance,  he  has  wholly 
misapplied  the  provisions  of  Section  20  of 
Regulation  XIX  of  1814.  That  Section 
applies  to  orders  of  the  Board  of  Commis- 
sioners on  the  paper  of  partition  and  with 
reference  to  disputes  between  co-sharers,  and 
has  no  reference  to  a  case  like  the  present, 
in  which  no  partition  has  been  yet  made,  and 
in  which  the  plaintiff  is  a  third  party  and 
not  a  co-sharer.  We  think  also  that  the 
Subordinate  Judge  was  wrong  in  going  into 
the  merits  of  the  case,  when  he  found  that 
the  plaintiff  had  no  cause  of  action  and 
that,  in  his  opinion,  the  Court  had  no  jaris- 
diction. 

Although,  therefore,  we  cannot  endorse  the 
reasons  given  by  the  Subordinate  Judge  for 
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dismissing  the  plaintiff's  suit,  we  think  that 
the  sail  has  been  properly  dismissed.  It  ap- 
l>ears  to  as  clear  that  the  estates  of  the 
plaintiff  and  defendant  are  separate  and  dis- 
tinct;  they  are  separately  recorded  in  the 
towjee  with  distinct  areas  and  sudder  jum- 
maa  The  defendant  does  not  dispute  the 
{klaintiS's  ownership  of  the  estate  of  Sheo- 
pore,  and  the  pleader  for  the  plaintiff  does 
not  state  that  any  of  the  lands  of  his  cli- 
ent's estate  has  been  incorporated  by  the 
botwarrah  in  the  estate  of  the  defendant. 
Wc  think,  therefore,  that  the  plaintiffs  had 
no  cause  of  action  ;  that  they  have  unneces- 
ily  brought  this  suit,  and  must  bear  the 
of  both  the  Lower  Courts  as  well  as 
of  this  Court 

The  appeal  will,  therefore,  be  dismissed, 
and  the  butwarrah  may  proceed  on  the  un- 
derstanding that  the  two  estates  are  sepa- 
rate, and  that  if  the  plaintiffs'  lands  of  Sheo- 
pore  are  incorporated  in  the  defendant's  es- 
tate, they  are  at  liberty  to  seek  their  remedy 
in  the  Civil  Court. 


The  8th  July  1869. 

Present : 

The  Hon'ble  E.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Syrti4Mi  aS,  Act  X.,  185^— Forcible  possession- 
Limitation. 

Case  No.  306  of  1869  under  Act  X.  of  1859. 

Spmai  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Purneah,  dated 
the  28th  October  1868,  reversing  a  deci- 
sion of  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  30th  June  1868. 

Reazoonnissa  Beebee  (Plaintiff),  Appellant, 

versus 

^  Motee  Sing  and  others  (Defendants), 

Respondents. 

Metsrs.  G.  C,  Paul,  R.  E,  Twidale,  and 
C,  Gregory  for  Appellant. 


Babooi  Grish  Chunder  Ghose  and  Dehendro 
Narain  Bose  for  Respondents. 

An  application  under  Section  28,  Act  X.,  1S59,  to  dis- 
Mtmcn  the  defendant  from  certain  lands  which  he  held 
tygtlfffTj  on  the  ^ound  that  they  were  part  of  the 
pbiotiff's  estate*  and  had  paid  rent  subsequent  to  the  De- 
cannal  Settlement,  was  held  to  raise  no  cause  of  action 
tfc^t  Section.     But  as  the  plaint  was  received. 


and  the  issue  under  Section  2S  raised,  the  Courts  had 
jurisdiction  10  try  and  decide  the  case. 

The  time  durinj2^  which  plaintiff  was  in  forcible 
possession  was  held  not  to  avail  him  against  a  plea  of 
limitation. 

Jackson,  y.— This  was  an  application  to 
the  Collector  under  Section  28,  Aft  X.  of  1859, 
to  dispossess  the  defendant  from  certain  lands 
which  he  held  rent-free,  on  the  ground  that 
they  were  a  part  of  the  plaintiff's  estate,  and 
had  paid  rent  subsequent  to  the  Decennial 
Settlement.     The  Deputy  .Collector,  before 
whom  the  application  first  came,  rejected  it, 
on  the  ground  that  it  was  not  distinctly  al- 
leged that  the  defendant  held  under  a  grant 
subsequent  to  1790.     The  Judge,  on  appeal, 
ordered  the  Deputy  Collector  to  try  whether 
the  defendant  obtained  the  lakheraj  subse- 
quent to  1 790.    The  Deputy  Collector  there- 
upon  heard   the   evidence  of  both   parties, 
and  considering  that  the  defendant  had  not 
proved  that  he  held  the  lakheraj  previous  to 
1790,  he  decreed  the  plaintiff's  suit.     On  ap- 
peal,  the   Judge   was  of   opinion   that    the 
Deputy  Collector  had  no  jurisdiction  on  the 
cause  of  action  stated  in  the  plaint  to  enter- 
tain the  application.     The  Judge  went  on  to 
rule  that  if  he  had  jurisdiction,  the  application 
must  be  dismissed,  because  there  was  evidence 
that  the   lakheraj -had   existed  from  before 
1790,  and  because  the  application  to  resume 
it  was  barred  under  the  Law  of  Limitation, 

On  special  appeal,  it  is  contended  that 
the  Judge  was  in  error  in  holding  that  there 
was  no  jurisdiction  in  the  Collector — and 
that,  if  there  \vas  no  jurisdiction,  that  the 
Judge  was  in  error  in  deciding  the  questions 
of  possession  and  limitation  as  he  has  done. 

It  is  quite  certain  that  on  the  cause  for 
the  application    stated   in    the    plaint,    the 
Collector  might   have   refused   to  entertain 
the   application   at  all.     In   fact,   the   Col- 
lector did   refuse   to  entertain   it  until  the 
Judge  erroneously  directed  him  to  try  the 
case.    The  plaint  having  thus  been  receiv- 
ed   and    heard,    the    plaintiff    might,   not- 
withstanding the  manner  in  which  the  plaint 
was  drawn  out,  have  satisfied  the  Courts  that 
the  defendant  held  under  a  grant  subsequent 
to  1790.     The  Collector  would  have  juris- 
diction to  try  whether  the  defendant  held 
under  such  a  grant  and  whether  the  plaintiff 
was  barred   under  the  Law  of  Limitation. 
Similarly,  the  Judge,  on  appeal,  would  have 
jurisdiction   to   enter   into    those   questions. 
We  do  not  concur  then  wiih  the  Judge  that 
the  Collector  had  no  jurisdiction.     Had  the 
Courts,    throughout  the    litigation,   rejected 
the  plaint  as  not  raising  a  cause  of  action 
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within  Section  28,  Aft  X.  of  1859,  ^^  should 
have  confirmed  those  orders.  But  as  the 
plaint  has  been  received,  and  the  issue  under 
Section  28,  Aft  X.  of  1859,  has  been  raised, 
we  think  that  there  was  jurisdiction  to  try 
and  decide  it. 

It  is  then  urged  that  the  decision  on  the 
question  of  limitation  is  wrongly  determined ; 
first,  because  within  12  years  of  suit  the 
plaintiff  had  been  in  possession  of  the  dis- 
puted land.  It  appears  that  he  had  forcibly 
dispossessed  the  lakherajdar  who  had  sued 
him  oil  that  ground  and  had  recovered 
possession.  We  think  that  the  time  during 
which  the  plaintiff  was  in  forcible  possession 
will  not  in  any  way  avail  him.  The  plaint- 
iff's caAse  of  action  remains  the  same  as 
it  did  before  he  took  the  law  into  his  own 
hands,  and  he  can  gain  no  benefit  or  advan- 
tage by  his  own  illegal  acts.  It  is  urged 
also  that  the  decision  is  wrong,  because  the 
plaintiff  at  the  time  he  dispossessed  the 
defendant,  viz.,  in  1856,  had  full  authority  to 
do  so  under  Section  10,  Regulation  XIX.  of 
1793.  If  the  plaintiff  had  any  bond-fide 
ground  for  concluding  that  the  defendant  held 
under  a  grant  subsequent  to  1790,  he  had 
the  rfght  to  dispossess  the  defendant;  but 
so  far  from  this  being  the  case,  it  is  clear 
that  neither  in  this  litigation  nor  in  the 
former  litigation,  could  the  plaintiff  show 
that  he  had  a  shadow  of  a  ground  for  ai riving 
at  any  such  conclusion. 

It  is  then  urged  that  the  Judge  was  wrong 
in  holding  that  the  decision  in  the  former 
suit  proved  that  the  defendant  had  held 
possession  from  before  1790.  It  appears 
that  that  decision  is  not  upon  the  record, 
and  therefore  we  are  unable  to  say  whether 
it  does  not  afford  the  evidence  which  the 
Judge  would  adduce  from  it — and  it  fol- 
lows that  we  cannot  pass  any  judgment  as 
to  whether  the  Judge  was  right  in  holding 
that  the  plaintiff's  suit  was  barred  by  limit- 
ation on  the  ground  that  the  defendant  had 
held  the  lakheraj  from  before  1790.  It 
would  appear  from  an  informal  translation 
of  that  decision,  which  has  been  read,  that 
there  is  some  doubt  as  to  whether  the  de- 
cision in  question  did  determine  that  point. 
Under  the  circumstances,  we  can  give  no 
opinion  upon  the  point,  and  the  question 
may  be  considered  as  still  not  finally  deter- 
mined between  the  parties. 

As,  however,  it  is  clear  that  upon  the 
evidence  on  the  record,  the  plaintiff  has  not 
in  any  way  substantiated  the  fact  that  the 
defendant  holds  under  a  grant  subsequent 


to  1790,  the  orders  passed  by  the  Jadge, 
missing  the  plaintiff's  suit  are  correct,  aai 
we  dismiss  this  appeal  with  all  costs. 


The  8th  July  1869. 

Present: 

The  Hon'ble  F,  B.  Kemp  and  F.  A.  Glover,| 

Judges. 

Ameen's  report  —  Section  x8o,  Code  of  Csvi| 

Procedure. 

Case  No.  1029  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Gya,  dated  the   2ist  De^\ 
cember  1868^  reversing  a  decision  of  thi 
Subordinate  Judge  of  thai  District^  iated\ 
the  t8th  April  t86g, 

Rajnath  Pandah  and  another  (Plaintiffs), 

Appellants, 

versus 

Doorga  Lall  (Defendant),  Respondent. 

Mr.  C,  Gregory  for  Appellants. 

Baboo  Kishen  Succa  Mookerjec  for 
Respondent. 

Where  local  enquiry  is  ordered  by  a  Lower  Court  and 
evidence  is  taken  by  an  Ameen  and  a  report  made, 
the  return  made  by  the  Ameen  becomes  Icfa)  evidence 
under  Section  180,  Act  VIII.  of  1S59,  which  the  Appellate 
Court  is  not  justified  in  refusings  to  consider. 

Glover,  J. — This  was  a  suit  to  recover 
617  rupees  as  damages  for  grain  stored  by 
the  plaintiffs,  and  which  was  spoilt  in  conse- 
quence of  the  defendant  not  allowing  to 
take  it  away  and  to  thresh  it. 

The  first  Court  gave  the  plaintiff  a  modi- 
fied decree.  The  Judge,  on  appeal,  dismiss- 
ed the  suit  entirely,  holding  that  the  three 
witnesses  whom  the  plaintiffs  had  produced 
to  prove  their  claim  were  not  credible,  and 
that  being  so,  that  the  evidence  taken  by 
the  Ameens  and  the  reports  of  the  Ame^ns 
were  not  proper  evidence  on  which  to  de- 
cide the  case. 

The  point  taken  in  special  appeal  is  that 
the  Judge  has  acted  illegally  in  refusing 
to  consider  the  reports  of  the  Ameens  and 
the  evidence  taken  by  these  officers.  It 
appears  to  us  that  this  objection  must  be 
allowed,  inasmuch  as  Section  180  of  the 
Code  of  Civil  Procedure  lays  it  down  most 
distinctly  that  the  report  of  an  Ameen  and 
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tfic  cridence  Uken  by  an  Ameen  arc  to  be 
eoasidered  in  the  case.    It  may  be  that  the 
Judge  ^-as  perfectly  correct   in  his  opinion 
that  the    local  enquiry    should    not    have 
been  made.    On  that  we  express  no  opinion, 
but  it  is  quite  clear  that  the  Lower  Court 
bad  by  law  discretion  to  order  such  an  en- 
quiry, And  that  enquiry  having  taken  place, 
and  evidence  having  been  taken,  and  a  re- 
port  made  by  the  Ameen,  it  became  legal 
evidence,  and  the  Judge  was   not  justified 
In  refusing  to  consider  it.    We  are,  there- 
fore^  obliged  to  remand  this  case  in  order 
tbai  the  Judge,  before  deciding  against  the 
plaintifrs   claim  to  recover  damages,   may 
eonsider  and  weigh  that  evidence  and  the 
Ameen's  reports,  and  pass  a  fresh  decision 
in  the  case. 

Costs  to  follow  the  result. 


ment.  But  though  there  is  not  a  distinct 
finding  in  the  judgment  of  the  Lower 
Court  on  this  point,  yet  we  think  it  un; 
necessary  to  remand  the  case  for  such  a 
finding,  as  we  see  that  the  notice  served 
upon  the  defendant,  under  Section  13,  Act 
X.  of  1859,  was  a  notice  treating  the  de- 
fendant as  a  ryot  having  a  right  of  occu- 
pancy,  and  not  as  a  talookdar.  As  the  Judge 
has  found  that  the  defendant  is  a  talookdar, 
the  plaintiff  is  not  entitled,  under  the  notice 
served  by  him  on  the  defendant,  to  enhance 
the  rent.  We  therefore  dismiss  the  appeal 
with  costs. 


The  8th  July  1869. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  ISIacpher- 

son,  Judges. 

Notice— Section  13,  Act  X.,  1859. 

Caae  No.  4 1 3  of  1 869  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
OJiciaiing  Additional  Judge  of  Jessore, 
dated  the  23rd  November  1868,  affirming 
a  decision  of  the  Deputy  Collector  of  KooU 
mak,  dated  the  26th  September  1867. 

Doyamoyee  Chowdhrain  and  others 
(Plaintiffs),  Appellants, 

versus 

Mohima  Chunder  Roy  and  others  (Defend- 
ants), Respondents. 

Baboo  Anund  Chunder  Ghossal  for 
Appellants. 

Baboo  Romanath  Bose  for  Respondents. 

Tlie  rent  pf  *  talookdar  cannot  be  enhanced  under  a 
notice  treating  him  as  a  ryot  having  a  right  of  occu- 
pancy. 

Loch,  7.— In  this  case  it  is  urged  in 
special  appeal  that,  though  the  Judge  has 
found  the  defendant  to  be  a  talookdar,  he 
has  not  found  that  the  lalook  was  in  exist- 
ence at  the  lime  of  the  Permanent  Settle- 

Vol.  XII- 


The  8th  July  1869.         • 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Liability  of  a  judgment-debtor's  property. 

Case  No.  26  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  18th 
January  1868,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  i8th  May  1866. 

Kripanath  Surmah  (Plaintiff),  Appellant, 

versus 

Nritokalee  Debia  and  others  (Defendants), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Issur  Chun- 
der Chuckerbutty  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Sreenath 
Doss  for  Respondents. 

H  a  judgment-debtor  has  sufficient  other  property 
to  satisfy  a  decree  against  him,  it  cannot  be  said  that, 
in  point  of  law,  every  gift  of  any  part  of  his  property 
is  void  upon  the  ground  that  the  whole  was  hypothe- 
cated for  the  payment  of  the  decree. 

Peacock,  C.  7.— Thb  Judge  went  too  far 
in  point  of  law  in  staling  that  the  judgment- 
debtor  had  no  power  after  the  decree  against 
him  to  give  away  any  part  of  his  property, 
and  that  his  property  must  be  considered  to 
have  been  hypothecated  for  the  debt  for 
which  he  was  liable  under  the  decree.  If  the 
judgment-debtor  had  sufficient  other  pro- 
peity  to  satisfy  a  decree  against  him,  it  can- 
not be  said  that,  in  point  of  law,  every  gift 
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of  any  part  of  his  property  is  void  upon 
the  ground  that  the  whole  was  hypothecated 
for  the  payment  of  the  decree.  The  fact, 
however,  of  his  giving  away  property  whilst 
a  decree  is  pending  against  him  is  strong 
evidence,  in  the  absence  of  anything  to  re- 
but it,  that  the  gifts  in  such  cases  are  for  the 
purpose  of  protecting  the  property  from 
execution.  It  was,  therefore,  necessary  for 
us  to  remand  the  case  under  the  special 
appeal  in  order  to  try,  as  a  matter  of  fact, 
whether  the  deeds  were  fraudulent  or  not. 
But  to  save  the  expense  and  the  delay  which 
would  necessarily  have  been  incurred  in 
sending  the  case  back  to  the  Lower  Appel- 
late Court,  we  thought  it  right  to  call  up 
the  ca^,  and  hear  it  ourselves  upon  regular 
appeal. 

We  have  now  heard  the  evidence,  and 
there  is  nothing  to  show  that,  at  the  time 
when  the  judgment-debior  executed  those 
deeds,  he  had  other  property  sufficient  to 
satisfy  the  decree.  We  have  no  doubt  thai 
the  deeds  are  void  upon  the  ground  that  they 
were  executed  for  the  purpose  of  proteciing 
the  property  from  execution  under  the  de- 
cree; and  probably  that  is  what  the  Judge 
in  the  Lower  Appellate  Court  intended,  al- 
though, looking  strictly  at  the  language  of 
his  judgment,  he  appears  to  have  put  the 
case  as  a  matter  of  law,  and  not  as  a  matter 
of  fact. 

The  decree  of  the  first  Court  is  affirmed 
with  costs  in  the  Lower  Appellate  Couit 
and  the  costs  of  this  appeal. 


The  7th  July  1869. 

Present :  * 

The  Hon'ble  Sir  Barnes  Peacock.  A7.,  Chief 
Jmiice,  and  the  Hon'ble  Dwarkanaih 
Mitter,  Judge. 

Enhancement  of  rents— Ameen's  report. 

Case  No.  325  of  1869  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Jes- 
sore,  dated  the  igth  November  186S,  affirm- 
ing a  decision  of  the  Detuty  Cotlector  of 
that  District,  dated  the  2sth  September 
186^, 

Mr.  James  Tweedie  (Defendant),  Appellant, 

versus 

Poorno  Chunder  Gangolee  and  others  (Plaint- 
iffs), Respondents, 


Baboo  Kalet  Prosunno  Roy  for  Appellant. 

R  a  boos  Sreenath  Doss  and  Motee  Lai  I  Mo4>* 
kerjee  for  Respondents. 

In  a  suit  for  enhancement  of  rent  when  the  defendant 
objected  in  his  gfrounds  of  appeal  that  the  rates  of  the 
villacre  in  which  his  land  was  situated  were  lower  than 
the  Per^unnah  rates:  Held  that  the  Judf>re  had  fwv 
right  to  take  the  report  of  an  Ameen  who  did  not  lenvc^ 
credit  to  defendant's  witnesses  on  account  of  snmechiog' 
he  heard  in  the  neighbourhood  ;  but  that  he  ou^ht  him- 
self to  have  examined  those  witnesses. 

Peacock,  C,  J, — The  defendant  in  this 
case  has  been  held  very  strictly  to  the  proof 
of  the  plea  that  the  property  has  been  lield 
at  the  same  rate  of  rent  from  the  time  of  the 
Permanent  Settlement.  In  order  to  make 
out  his  plea  to  that  effect,  he  proved  that  ihe 
land  had  been  held  at  the  same  rate  for  the  last 
13  years.  If  he  had  shown  that  the  rent  had 
not  been  changed  for  the  last  20  years,  that 
would  have  been  suflicient  primdfacie  evi- 
dence to  support  his  plea.  To  prove  his  case 
that  the  rent  had  not  been  changed  for  a 
period  ef  20  years,  he  called  a  witness 
who  collected  the  plaintiff's  rents  and  proved 
that,  when  the  plaintiff  purchased  the  lands, 
the  jumma-wassilbakee  paper?  were  hand- 
ed over  for  the  purpose  of  showing  the  rates 
of  rent  which  had  been  collected.  The  jum- 
ma-wassil-bakte  papers,  however,  which  were 
in  the  plaintiff's  possession,  were  not  produc- 
ed, as  they  doubtless  would  have  been  if  they 
had  shown  that  the  rate  of  rent  of  the  de- 
fendant's land  had  been  changed  during  the 
preceding  seven  years.  It  was  not  shown  how 
far  back  those  jumma-wassil-bakee  papers 
went,  and  in  strictness,  therefore,  I  think 
that  the  Judge  was  right  in  holding  that  the 
defendant  had  not  pioved  that  the  rent  had 
not  been  changed  for  20  years  preceding  the 
suit,  the  onus  of  proving  that  fact  resting 
upon  him. 

On  the  other  hand,  it  appears  to  me  that, 
if  the  plaintiff  be  held  strictly  to  legal  proof 
as  to  his  grouniis  of  enhancement,  he  has 
failed.  No  evidence  was  given  to  show  that 
the  rates  which  are  called  the  Pcrgunnah 
rates  were  paid  by  ryois  of  the  same  class 
for  lands  of  a  similar  description  and  with 
similar  advantages  in  the  places  adjacent. 

It  is  said,  however,  that  no  objection  was 
made  upon  that  point  in  the  grounds  of  ap- 
peal to  the  Judge.  The  defendant  did.  how- 
ever, state  in  his  grounds  of  appeal  *'ihat  the 
productive  powers  of  the  land  have  not  been 
increased,  and  that  the  rates  in  the  village 
have  been  proved  to  be  10  annas  and  11  an- 
nas, and  notwithstanding  that,  to  assess  the 


1869] 


Civil 


THE  WEEKLY  REPORTER. 


Rulings. 


J  39 


knds  at  Pergannah  rates  without  paying 
my  reference  to  the  rates  in  the  village  is 
improper."  The  substance  of  that  objection 
is  that  the  Pergunnah  rates  ought  not  to 
have  been  acted  on  as  the  adjacent  rates,  it 
iuiving  been  ptoved  that  the  rates  in  the 
village  in  which  the  particular  lands  were 
situate  were  10  annas  and  ti  annas,  that  is. 
lover  than  the  rates  found  as  the  Pergunnah 
rates. 

Without  deciding  what  is  the  strict  lecral 
meaning  of  the  words  "  places  adjacent "  in 
AaX.  of  1859, 1  think  it  clear  that  the  Per- 
gunnah rates  cannot  be  considered  as  the 
tales  of  the   places  adjacent,   if  the   rates 
of  the  particular  village  in  which  the  lands 
;   to  be  enhanced  are  situate  are  lower  than 
I   those  which  prevail  in  the  Pergunnah.     The 
Judge,  however,  does  not  appear  sufficiently 
to  have  entered  into  the  ground  of  appeal 
to  which  I  have  referred.     He  treats  It  ra- 
tlier  as  if  the  objection  was  that  the  rates  of 
the  village,   and  not  the  rates  of  the   Per- 
;    guaoah,  as  a  general  rule,  ought  to  be  acted 
upon,  but  not  as  raising  the  question  whe- 
iber,  if  the  Pergunnah  rates  are  higher  than 
those  of  the  particular  village,  the  Pergun- 
nah rates  are  those  which  ought  to  prevail. 
He  did  not  examine  the  evidence  adduced 
by  tbe  defendant  to  show  that  the  rates  al- 
leged in  his  grounds  of  appeal  as  the  rates 
in  the  village  were  lower  than  those  which 
prevailed  in  the  Pergunnah.     On  that  sub- 
jea,  he  says  '*  the  plaintiff  adduced  a  great 
''mass  of  evidence  to  prove  his  case,  and 
"  there  is  besides  the  report  of  the  Ameen  ; 
"  and  this  last  the  Deputy  Collector  especi- 
"ally  records  was  not  objected  to  by  the 
*'  defendant.'' 


But  it  appears  upon  that  report  of  the 
Ameen  that,    the    defendant  having  called 
witnesses  named  in  the  report,  the  Ameen 
made  enqairies  in  the  neighbourhood,   and 
from  what  he  learnt,  the  rates  were  such  as 
he  found  them  to  be,  and  not  as  stated  by 
the  defendant's  witnesses.     Witnesses  both 
for  the  plaintiff  and  defendant  were  examin- 
^;  but  the  Ameen  did  not  give  credit  to 
defendant's  witnesses  on  account  of  some- 
thing he  heard   in  the  neighbourhood.     It 
appeiTs  to  me  that,  when  the  defendant  in 
btt  grounds  of  appeal  contended  that  his 
witnesses  had  proved  certain  rates  to  be  the 
ntei  of  the  village,  the  Judge  had  no  right 
to  lake  the  Ameen's  report,  which  got  rid 
of  the  evidence  of  those  witnesses  by  the 
lUietBent  made  in  conversation  probably  in 
Ac  absence  of  the  parties;  and  although 
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the  defendant  had  not  objected  to  the 
Ameen's  report  before  the  Deputy  Collector, 
the  Judge  ought  to  have  examined  the  de- 
fendant's witnesses,  and  decided  whether 
they  did  or  did  not  make  out  the  allegations 
in  the  defendant's  ground  of  appeal. 
1  It  appears  to  me  that  the  Judge's  decision 
ought  to  be  reversed  ;  and  the  only  question 
which  remains  is  whether  the  case  ought  to 
be  remanded.  I  am  of  opinion  that  it  ought 
not  to  be  remanded  at  all,  unless  it  is  re- 
manded to  take  the  evidence  entirely  de 
novo  on  both  sides  ;  and  1  think  that  we 
should  not  be  justified  in  remanding  the 
case  for  that  purpose,  seeing  that  there  is 
no  legal  evidence  to  prove  thai  the  defend- 
ant was  holding  at  lower  rates  tharf  those 
which  were  paid  for  similar  lands  with  si- 
milar advantages  held  by  similar  r}'Ots  in 
the  places  adjacent.  The  result  is,  as  it  ap- 
pears to  me,  that  the  plaintiff's  suit  ought 
to  be  dismissed.  In  these  cases  of  enhance- 
ment of  rent,  we  should  be  doing  great  mis- 
chief if,  whenever  a  case  has  been  imperfect- 
ly proved,  we  should  send  it  back  again  to 
permit  fresh  evidence  to  be  given  on  both 
sides. 

The  decrees  of  the  Lower  Courts  are  re- 
versed, and  the  plaintiff's  suit  is  dismissed 
with  costs  in  both  the  Lower  Courts  and  of 
this  appeal. 

The  8ih  July  1869. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Section  x8o,  Act  VIII.,  X859— Notice  to  parties. 

Case  No.  419  of  1869  imder  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Jes- 
sore,  dated  the  4th  November  1868 ^ 
affirming  a  decision  of  the  Deputy  Col- 
lector of  Khoolneah,  dated  the  28th 
August  i86y, 

Kristo  Monee  Debia  (Defendant),  Appellant^ 

versus 

Mr.  H.  Eglinton  (Plaintiff),  Respondent. 

Baboo  Bungshee  Dhur  Sein  for  Appellant. 

No  one  for  Respondent. 
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Though  there  is  no  express  direction  to  that  effect 
in  Section  180,  Act  VIII.,  1859,  yet  it  is  necessar]^  to 
)?ive  notice  to  parties  of  the  time  when  a  local  investigra- 
tion  ordered  by  the  Court  is  to  be  held. 

Locht  J. — We  think  the  Judge  is  wrong 
in  saying  generally  that  it  is  not  necessary 
to  give  notice  to  the  parties.  Though  there 
be  no  express  direction  in  Section  180,  Act 
VIII.  of  1859,  that  notice  is  to  be  served  on 
the  parties,  yet  it  is  certainly  necessary  to 
give  them  notice  that  they  may  be  made 
aware  of  the  time  when  the  local  investi- 
gation ordered  by  a  Court  is  to  be  held. 
But  in  this  case  the  Ameen  sets  forth  in 
the  beginning  of  his  report  that  he  did  serve 
notice  upon  both  parties,  and  then  he  pro- 
ceeds 40  state  how  he  measured  the  land 
pointed  out  by  the  plaintiff's  people.  State- 
ments thus  made  by  the  Ameen  in  his  re- 
port are  evidence;  and  if  the  defendant, 
special  appellant,  intended  to  show  that 
these  statements  were  incorrect,  he  should 
have  proved  that  this  was  the  case,  and 
should  have  asked  the  Court  to  summon 
the  Ameen  and  examine  him.  As  he  failed 
to  do  so,  we  do  not  think  there  is  any 
ground  for  admitting  this  special  appeal. 
We  therefore  dismiss  it. 


The9th  July  1869. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges. 

Bastoo  lands— Enhancement  of  rent—Clause  z, 
Section  17,  Act  X.,  1859. 

Case  No.  478  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Nuddea^  dated  the  2^ik  November 
i868y  affirming  a  decision  of  the  Deputy 
Collector  of  Kooshtea^  dated  the  2gth  No- 
vember iS6y, 

Nymooddee  Joardar  (Defendant), 
Appellant, 

versus 

Mr.  R.  S.  Moncrieff  (Plaintiff),  Respondent. 

Mr.  M,  L.  Sandel  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

Bastoo  land,  when  it  is  a  part  of  a  ryot's  jote  or  hold- 
ingf,  is  as  liable  to  enhancement  of  rent  as  any  other 
kind  of  land,  and  comes  equally  under  the  provisions  of 
Act  X.,  1859. 

The  omission  of  the  words  "  with  similar  advantac'es 
in  the  places  adjacent,"  in  the  judment  of  a  judge 
which  fpund  certain  lands  to  be  liable  to  enhancement 


under  Clause  t.  Section  17,  Act  X.,  1859,  was  held*  under 
the  circumstances,  to  be  insufficient  in  appeal  to  justify  a 
remand  or  reversal. 

LochjJ, — The  first  ground  taken  in  special 
appeal  in  this  case  is  that  the  Collector  had 
no  jurisdiction  to  try  this  case  under  Act  X. 
of  1859,  as  the  land  was  not  used  for  agri- 
cultural or  horticultural  purposes. 

The  question  of  jurisdiction  is  now  raised 
in  special  appeal  for  the  first  time ;  and  I 
think  it  is  taken  at  too  late  a  stage  of  the 
proceedings.  Certain  cases  have  been  refer* 
red  to,  in  which  it  is  said  that  the  plea  of 
want  of  jurisdiction  was  admitted  in  special 
appeal,  although  it  was  not  urged  in  the 
Court  below.  But  in  those  cases  the  ques- 
tion of  jurisdiction  was  clear  upon  the 
pleadings,  or  from  the  admission  of  parties. 
It  is  urged  that  in  this  case  also  the  question 
of  jurisdiction  is  patent  upon  the  pleadings, 
for  the  suit  is  to  enhance  the  rent  of  basioo 
land  only ;  and  bastoo  land  is  land  used 
for  sites  of  houses,  and  not  for  agricuttaral 
and  horticultural  purposes;  and  reference 
has  been  made  to  certain  judgments  of  this 
Court,  to  be  found  in  8  Weekly  Reporter, 
page  251,  9  Weekly  Reporter,  page  553, 
II  Weekly  Reporter,  page  183,  and  also  to 
a  judgment  of  a  Full  Bench  of  the  Agra 
Court  in  Volume  III.,  page  52,  to  show  that 
suits  for  enhancement  of  rent  of  lands  of 
thrs  description  do  not  come  under  ihe 
provisions  of  Act  X.  of  1859.  It  is  admit- 
ted, however,  that  there  is  nothing  in  the 
pleadings  to  show. that  the  land  which  is 
the  subject  of  this  suit  is  situated  in  a 
town,  and  it  is  only  to  the  lands  of  this 
description  that  the  judgments  quoted  apply. 
Bastoo  land,  when  it  is  a  part  of  a  r}'ot  s 
jote  or  holding,  is  as  much  liable  to  enhance- 
ment as  any  other  kinds  of  land,  and  is 
equally  liable  to  be  dealt  with  as  other 
lands  under  the  provisions  of  Act  X.  of 
1859.  Ther^  is  nothing  in  the  proceedings 
below  to  show  that  any  question  of  jarisdic- 
tion  was  raised  on  the  use  of  the  words 
bcutoo  land,  and  while  I  concur  in  the 
rulings  which  have  been  quoted  to  us,  7^ 
I  think  it  is  now  too  late  in  this  case  to 
admit  this  question  of  jurisdiction. 

The  second  point  taken  in  this  special 
appeal  is  that  the  facts  found  by  the  Judge 
below  are  not  sufiicient  in  law  to  establish 
enhancement  under  Clause  i,  Section  17, 
Act  X.  of  1859.  This  may  be  disposed  of 
with  another  objection,  viz.,  that  the  Judge 
was  wrong  in  saying  that  the  defendant's 
deposition  amounts  to  an  admission  of  the 
rate  of  rent  being  5  rupees. 
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What  the  defendant  says  on  being  examin- 
ed with  regard  to  this  land  is  that  the  whole 
of  it  is  basloo  land,  and  that  the  rate  of 
5  rapces  is  prevalent.     The  Judge  considers 
this  statement  with  the  evidence  regarding 
rales  recorded   in   another  case,   No.    676, 
which  appears  to  have  been  disposed   of 
at  the  same  time,  and  he  says  :  "  The  Court 
"considers  that  there  is  evidence  sufficient 
''to  show  that   5   rupees  is  the  prevailing 
''rate  for  lands  of    a    similar    description 
"  held « by  ryots  of  the   same  class  as  the 
"appellants."    This   finding   meets  all  the 
lequisitions  of  Clause    i,    Section    17,   Act 
X.  of  1859,  but  omits  to  find  whether  the 
land  is  '*with   similar  advantages    in    the 
places  adjacent:"  and  it  is  urged  for  the 
appellant  that  the  absence  of  these  words 
renders    it    necessary    that    the    judgment 
should  be  reversed. 

No  doubt,  it  would  have  been  better  had 
thejodge  made  his  judgment  complete  by 
the  use  of  these  words.  But  looking  at  the 
finding  of  the  Judge  on  this  point,  it  appears 
to  me  very  unlikely  that  he  omiucd  to  look 
to  this  point  while  considering  the  other 
points  referred  to  in  Clause  i,  Section  17, 
Act  X.  of  1859,  though  he  has  failed  to 
state  it  distinctly.  I  do  not  think  that  the 
omission  of  these  words  is  sufficient  to 
jostify  a  remand  or  reversal. 

Another  ground  taken  in  this  special 
appeal  is  that  the  Judge  was  wrong  in  say- 
ing that  there  is  no  evidence  of  the  pur- 
chase by  the  defendant  of  his  alleged  mo- 
birmree  and  mowrosee  tenure. 

I  have  no  doubt  that,  when  the  Judge 
made  use  of  the  words  "  no  proof,"  all  that 
Itt  meant  to  say  was  that  there  was  no 
niffident  proof,  because  he  himself  men- 
tions the  evidence  that  was  adduced  by  the 
plaintiff  to  prove  this  point,  and  in  the 
^^e  of  that  he  could  not  have  meant  that 
there  was  no  evidence. 

Under  the  circumstances  stated  above, 
we  think  this  special  appeal  must  be  reject- 
ed, and  we  dismiss  it  accordingly  with 
coste. 

M^cpherson,  J. — I  wish  to  add  one  word 
^tth  regard  to  the  point  of  jurisdiction, 
«nd  to  say  distinctly  that,  in  my  opinion, 
tbe  appellant  would  have  been  entitled  to  have 
tUs  suit  dismissed  if  it  appeared  upon  the  face 
^  the  pleadings  or  the  admissions  of  the 
(Mitics,  or  upon  the  evidence,  that  the  land 
b  of  such  a  nature  that  a  suit  for  enhance- 
ttcni  will  not  lie  under  Act  X.  of  1859, 


But  I  consider  that  there  is  no  evidence 
whatever,,  and  that  it  does  not  appear  on  the 
pleadings,  and  has  not  been  admitted,  that 
the  land  is  of  such  a  nature. 

It  is  true  that  some  kinds  of  basioo  lands 
cannot  be  enhanced  under  Act  X  ,  e,  g,,  land 
in  a  town  on  which  a  house  is  built.  But 
it  is  equally  true  that  some  kinds  of  basloo 
lands  are  liable  to  enhancement,  and  do 
come  under  the  provisions  of  Act  X.  of 
1859,  e.  g.,  land  on  which  stands  the  house 
of  a  ryot  who  is  engaged  in  cultivating 
the  surrounding  lands.  In  the  absence 
of  any  plea  by  the  defendant,  or  any  sug- 
gestion even  by  Him  in  the  Lower  Courts  that 
the  lands,  the  .subject  of  suit,  belong  to  the 
former  class,  it  certainly  seems  to  me  that 
it  would  be  preposterous  for  us  upon  a  mere 
suggestion  (for  it  is  nothing  more  than  a 
mere  suggestion)  of  the  appellants,  now 
made  by  them  in  special  appeal,  to  send  the 
case  back  in  order  to  ascertain  what  kind 
of  basloo  land  it  is  for  the  enhancement  of 
the  rent  of  which  a  decree  has  been  obtain- 
ed, and  in  order  now  to  consider  whether  the 
Revenue  Court  has  jurisdiction  or  not. 

Our  decision  in  no  way  conflicts  with  any 
of  the  cases  quoted  by  the  special  appellant ; 
nor  do  we  at  all  dissent  from  the  rule  to  be 
found  laid  down  in  them. 


The  9th  July  1869. 
Presenl : 

The  Hon'ble  Dwarkanath  Mitter  and  Sir 
Charles  Hobhouse,  BarL,  Judges, 

Enhancement  of  rent— Jurisdiction. 

Case  No.  399  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Ihe  Judge  of  the  24'Pergunnahs,  dated 
the  24th  November  i86Sy  reversing  a  de^ 
cision  of  the  Deputy  Collector  of  that 
District,  dated  the  t^th  June  1868. 

Bhoobun  Mohinee  Dassee  (Defendant), 

'Appellant, 

versus 

Kedamath  Bose  (Plaintiff),  Respondent. 

Baboo  Anund  Chunder  Ghossal  for 
Appellant. 

Baboos  Opendrp  Chunder  Bose  and  Bho^ 
wanee  Churn  Dutt  for  Respondent. 
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In  a  suit  for  arrears  of  rent  of  a  particular  year  after 
notice  of  enhancement  on  specified  grounds,  plaintiff 
(if  his  title  is  established)  can  only  have  a  decree  for 
the  arrear  claimed  and  on  one  or  other  of  the  g^roun  Is 
aliesred.  The  |udge  has  no  jiirisdicrion  in  appeal  to 
declare  his  right  to  any  enhanced  rents  for  the  future. 

Hohhouse,  J. — This  was  a  suit  for  arrears 
of  rcfiit  at  an  enhanced  rate,  ihe  rents  claimed 
being  for  the  year  1 273. 

The  grounds  upon  which  the  enhanced 
rents  were  demanded,  as  specified  in  tiie 
notice,  were  the  increase  in  the  value  of  the 
produce  and  in  the  productive  powers  of  the 
lands,  and  these  weie  the  sole  grounds  stated 
in  the  notice. 

The  first  Court  laid  down  the  issue  as  to 
whether  the  rate  of  rent  demanded  by  the 
plaintiff  was  the  prevailing  rate  in  the 
neighbourhood,  and  upon  that  issue  the 
Couit  gave  the  plaintiff  a  decree  for  the 
arrears  of  rent  of  1273  at  the  enhanced  rate 
of  2  rupees  8  annas  a  bee<?.ib,  being  some- 
thing less  than  what  the  plaintiff  claimed. 

On  the  2nd  April  1868,  the  Judge,  in  ap- 
peal, found  as  a  fact  that  neiiher  of  the 
grounds  of  enhancement  .<jpecified  in  the 
notice,  nor  the  one  ground  in  issue  in  the 
suit,  had  been  established  by  evitience,  j^nd 
he,  therefore,  disallowed  the  plaintiff's  claim 
for  the  enhanced  rents.  But  the  Judge 
considered  that,  according  to  the  practice  of 
our  Courts,  the  suit  might  be  allowed  to 
proceed  for  the  purpose  of  determining  the 
equitable  rate  leviable  from  the  lands  in  fu- 
ture, and  therefore  the  Judge  remanded  the 
case  to  be  tried  upon  itTee  issues;  the  ma- 
terial issue  as  regards  the  points  before  us 
being  the  question  of  the  prevailing  rates. 

The  first  Court,  on  remand,  adhered  to 
its  former  decision,  but  the  Judge,  on  appeal, 
has  so  far  amended  that  decision  that  he  has 
given  a  decree  declaring  the  plaintiff's  right 
to  obtain  enhanced  rents  for  the  year  1275 
at  the  rate  of  Rs  2-8  per  beegah. 

It  is  quite  clear  to  us  that,  upon  the  very 
face  of  ttiis  decision,  it  cannot  stand. 

The  pi  iintiff  sued  for  arrears  of  rent  of  a 
particular  year,  and  not  for  any  declaration 
of  his  right  to  obtain  enhanced  rents  for  the 
future.  In  the  notice,  also,  he  set  up  as  the 
only  grounds  of  enhancement  the  increase 
in  the  value  of  produce  and  in  the  produc- 
tive powers  of  the  lands.  If,  therefore,  he 
was  entitled  to  any  decree  at  all,  he  could 
only  get  a  decree  on  one  or  other  of  those 
two  grounds  and  for  the  arrears  of  rent  of 
the  year  claimed,  and  the  Judge,  in  fact,  had 
no  jurisdiction,  sitting  as  a  Revenue  Court 


in  appeal,  to  declare  the  plaintiff's  right  to 
any  enhanced  arrears  for  the  future. 

When,  therefore,  the  Judge  has  found  as 
a  fact  in  his  decision  of  April  i86S  that 
the  plaintiff  has  failed  to  establish  the  case 
on  which  he  sued,  we  think  that  the  case 
should  have  been  dismissed,  and  we  hold 
that  the  decisions  of  both  the  Courts  below 
are  erroneous  in  law,  and  that  they  must  be 
reversed,  and  this  sp'^cial  appeal  decreed 
with  costs  of  all  the  Courts. 


V* 


The  9th  July  1869. 
Present : 

The  Honble  J.  P.  Norman  and  E.  Jackson, 

Judges, 

Execution-case — Attachment 
Case  No.  206  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  ofBhaugulpore^  dated  ihe  2jrd 
February  iSig,  affirming  an  order  0/  the 
Moonsiff  of  Monghyr^  dated  the  ^ih  June 
1868, 

Golam  Yaheya  (Decree-holder),  Appelianfy 

versus 

Sham  Soonduree  Kooerce  (Judgment-debtor), 

Respondent, 

Mr,  JR.  E,  Twidale  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

In  execuHn?  an  ex-parte  decree,  dated  22nd  Septem- 
ber i<*64,  plaintiff  obtained  an  order  for  attachment  in 
December  of  that  year.  On  12th  May  is66  defendant 
prayed  under  Sectio.i  119,  Act  VIII  ,  i85Qy  to  ha\*e  the 

t'ud^inent  against  him  set  aside.  His  petition  havin|; 
►een  rejected,  he  appeal(*d  to  the  Judsre,  who  remanded 
the  case  ftr  trial  up«>n  which  the  Mo.msiff  struck  the 
executton*case  off  his  files.  The  plaintiff  having  ap- 
pealed from  the  decision  of  the  Judjje  to  the  Hi;^ 
Court,  the  fudge's  order  was  set  aside,  and  the  case 
remanded.  In  February  l^61  the  Jud^  found  that 
defendant,  n<*t  having  come  within  30  days  after  the 
first  process  to  enforce  the  judgment,  coold  not  come 
in  under  Section  1 19.  Defendant  then  applied  for  an 
order  for  the  sale  of  the  property. 

Held  that,  when  the  J udjrc's  order  of  remand  was 
set  aside  after  the  finding  to  which  he  came  in  Febni* 
ary  iS6s^  it  was  the  Moonsiff's  duty  to  allow  the  exe- 
cution to  proceed  in  the  ordinary  course;  and  that, 
whether  the  case  was  formally  restored  to  the  file  or 
not,  the  order  for  attachment  revived  when  the  Judge's 
decision  of  20th  August  1666  was  reversed. 

There  is  no  authority  in  Act  VIII.  of  1S59  for  saj^ng 
that  an  attachment  is  at  an  end,  because  the  execution- 
suit  is  struck  off  the  file. 

Norman^  J. — The  appellant  in  this  case 
is  a  decree-bolder,  who  had  attached  a  cer* 
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tain  property  called  Rusoolpore  belonging 
fo  ihe  ju(1gmeni*(lebtor.  By  a  peiitim. 
dated  ibe  3rd  June  1868,  he  applied  10  the 
Coun  for  an  O'der  for  the  sale  of  the  pro- 
perty by  auction  under  Section  249  of  Act 
VlILof  1859. 

The  Moonsiff  refused  the  application,  on 
the  ground  that  **  the  execution-case  had 
been  struck  off  on  the  26ih  of  S;;piember 
1S66;"  that  the  attachment,  being  prior  to 
that  date,  had  ceased  to  have  any  effect ;  and 
that  an  order  tor  a  sale  by  auction  could  not 
be  made  except  on  fresh  attachment.  The 
MooDSiff,  accordingly,  rejected  the  petiiion, 
and  directed  the  petitioner  to  take  out  a 
fresh  attachment. 

The  judgment-creditor  appealed  to  the 
Jodjre,  who  held  that  the  decree  under 
which  the  decree-holder  was  proceeding 
wa.s  invalid,  and  therefore  dismissed  the 
appeal.  From  these  decisions,  the  dccree- 
hoider  appeals  to  this  Court. 

The  facts  of  the  case  are  briefly  as  fol- 

The  plaintiff  obtained  an  ex-parte  decree 
on  the  22nd  of  September  1864  tor  Rupees 
545  He  applied  for  execution  of  his  de- 
cree bv  the  attachment  of  Talook  Ru<ool- 
pore,  and  obtained  an  order  for  that  purpose 
in  December  1864.  For  the  piesent,  we 
must  assume  that  the  order  for  attachment 
»«  duly  made  known  as  required  by  Section 
139.  Upon  thai^rder,  under  circumstances 
of  which  at  present  we  know  nothing,  no 
fftflher  proceedings  to  bring  the  property  to 
nle  took  place  till  the  i2ih  of  May  1866. 
Oq  ibat  day,  the  defendant  presented  a  peti- 
tion under  Section  119,  alleging  that  he  had 
not  received  any  notice  of  the  proceedirr«»s, 
and  prATing  for  an  order  to  set  aside  the 
judgment  against  him.  On  the  21st  June 
1866.  his  petition  was  rejected  by  the  Moon- 
til  Fforo  that  decision,  the  defendant  ap- 
pealed to  the  Judge.  On  the  20th  August 
i8h6.  the  Judge  reveised  the  Moonsiff's 
order,  and  remanded  the  case  for  trial. 

The  Moonsiff,  by  a  roobocaree  stating 
that  the  original  decree,  execution  of  which 
had  been  sought,  had  been  set  aside  by  the 
order  of  ihe  Judge,  and  that  the  case  had 
been  remanded  for  trial,  ordered  that,  there- 
fore, the  case  in  execution  of  that  decree 
mast  be  struck  off.  And,  accordingly,  the 
«ecuiion-case  was  then  and  there  struck 
off  the  files  of  the  Moonsiff. 

The  plaintiff  appealed  from  the  decision 
of  the  Judge  to  the  High  Court,  and  on  the 


iiih  of  Ap'il  1:^67  the  Hijh  Court  decided 
that,  under  Section  119,  Act  VIIl.  of  1859. 
the  defendant  shoul  1  have  come  in  within 
ihiny  davs  from  the  time  when  the  first 
process  far  enforcing  the  judgment  of  the 
Court  had  been  executed ;  and  setting  aside 
the  Juiige's  order,  remanded  the  case  to  the 
Judu:e  to  try  on  what  date  the  first  process 
for  enforcing  the  judgment  of  the  Court 
wa«5  executed. 

On  the  1st  February  1868,  the  Judge 
took  up  the  case.  Me  found  that  the  de- 
fendant had  not  come  in  within  thirty  days 
after  such  first  process  had  been  executed ; 
and  he,  accordingly,  held  that  the  defendant 
could  not  come  in  under  Section  119.  thus 
leaving  the  original  ex-parte  judgrftent  of 
the  Moortsiff  from  that  date  in  full  f.irce  and 
effect.  On  the  25ih  March  i868,  the  plaint- 
iff applied  for  an  order  for  the  sale  of  the 
property,  and  after  some  other  intermediate 
applications  came  that  of  the  3rd  June  to 
which  I  have  already  alluded. 

I  ihink  that  1  must  a>sume  that,  on  the 
i2ih  of  Miy  1866,  when  the  defendant  fir5t 
applied  to  the  Moonsiff  to  set  ahide  the  ex- 
parte  decree,  there  was  a  valid  attachment 
upon  which  the  plaintiff  was  entitled  to  pro- 
ceed to  obtain  an  order  for  ihe  sale  of  the 
property  under  Section  249.  It  appears  to 
me  plain  that  the  defemlant  could  not,  by 
proceedings  which  were  irregular  and  were 
afterwards  set  aside,  n  move  the  plaintiff 
from  the  advantageous  position  in  which  he 
stood  on  that  day.  The  order  of  the  Judge 
of  the  20th  August  1866,  reversing  the 
Moonsiff's  decision,  has  been  set  aside,  and 
ihe  case  must  be  treated  as  if  no  such  order 
had  ever  existed  The  order  for  the  re- 
moval of  the  case  from  the  files  of  the  Court 
by  the  Moonsiff  was  passed  while  that 
Older  of  the  Judge  was  in  force;  and  when 
the  Judge's  order  was  afterwards  set  aside 
in  pursuance  (»f  the  decision  of  the  High 
Couit  afttr  ihe  finding  on  the  facts  to  which 
the  Judi^e  came  on  the  3rd  of  February 
1868,  it  became  the  duty  of  the  Moonsiff  to 
alluw  the  execution  to  proceed  in  the  ordi- 
nary course.  The  order  which  had  been 
set  aside,  and  the  striking  off  of  the  case, 
an  act  merely  done  10  give  effect  to  the 
invalid  order,  could  no'  affect  the  legal  posi- 
tion and  rights  of  the  plaintiff.  The  Moon- 
siff should,  when  the  decree- holder  applied 
for  an  order  for  sale,  have  at  once  restored 
the  case  to  the  file,  if  restoration  to  the  file 
was  necessary. 

I  my>e]f  entertain  a  strong  opinion  that 
whether  the  case  was  formally  restored  to 
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the  file  or  not,  the  order  for  attachment 
made  under  Section  235,  prohibiting  the 
defendant  by  a  written  order  from  alienating 
the  property  by  sale,  or  gift,  or  in  any  other 
way,  and  all  other  persons  from  receiving 
the  property  by  purchase,  gift,  or  otherwise, 
was  in  full  force  and  effect  in  May  1866. 
No  doubt,  while  the  decision  of  the  20th  of 
August^  1866  stood,  the  decree  on  which 
the  order  for  attachment  was  based  having 
fallen  to  the  ground,  the  order  itself  was 
inoperative.  But  when  the  Judge's  decision 
was  reversed,  the  original  ex-parie  decree 
with  all  proceedings  held  thereon,  including, 
of  course,  the  order  for  attachment,  was  at 
once  revived. 

I  thmk  that,  except  possibly  as  regards 
third  persons  who  may  have  acquired  rights 
during  the  time  when  the  Judge's  order  was 
in  force,  or  who  may  be  able  to  show  that 
the  decree-holder  has  abandoned  any  of  his 
rights  or  lost  them  by  laches,  the  order  for 
attachment  must  be  deemed  and  taken  to 
have  full  effect  and  operation  from  Decem- 
ber 1864,  or  at  any  rate  from  the  date 
when  such  order  was  duly  notified.  If, 
then,  the  force  and  effect  of  the  attachment 
revived  on  the  3rd  of  February  1868,  from 
that  time  it  became  unnecessary  that  the 
plaintiff  should  obtain  any  fresh  order  for 
attachment  before  proceeding  to  the  sale  of 
the  property. 

I  entirely  agree  with  what  the  Chief 
Justice  says  in  the  case  of  Mussamut  Zuhoo- 
run  versus  Tayler,  X.  Weekly  Reporter, 
page  382.  I  know  of  no  authority  in  Act 
VIII.  for  saying  that  an  attachment  is  at  an 
end,  because  the  execution-suit  is  struck  off 
the  file.  Mr.  Justice  Loch  and  myself 
decided  a  case  in  accordance  with  this  opi- 
nion on  the  27th  of  January  1864 — Suther- 
land's Weekly  Reporter,  Civil  Rulings, 
page  26. 

I  am  not  aware  that  there  is  any  decision 
that  conflicts  wiih  the  decision  that  we  now 
pronounce.  (His  Lordship  referred  to  VIIL 
Weekly  Reporter,  pp.  4^8  and  49  and  51, 
and  V.  Weekly  Reporter,  page  4  )  I  do  iiot 
think  that-  our  decision  is  in  conflict  with 
any  one  of  these  cases.  If  it  were,  I  should 
have  thoui;ht  it  necessary  to  refer  the  matter 
to  a  Full  Bench.  We  follow  the  decision  of 
the  27th  of  January  1864 ;  and  our  decision  is 
in  accordance  with  a  case  decided  by  the 
Privy  Council  (Rajah  Mohesh  Narain  Sing 
versus  Kishnanund  Misser  and  Rughoobur 
Dyal  Singh),  reported  at  page  488,  Suther- 
land's Privy  Council  cases. 


The  case  mast  go  back  to  the  first  Coart, 
and  the  Moonsiff  will  order  the  sale  to 
proceed,  unless  it  is  shown  that  there  is 
some  objection  arising  from  the  delay 
between  December  1864  and  May  1866,  erf 
which  at  present  we  know  nothing. 

yacksoHy  J, — I  concur  in  the  decision 
pronounced  by  Mr.  Justice  Norman.  It 
has  reference  solely  and  specially  to  the 
objections  which  have  been  urged  before 
us  by  the  judgment-creditor  to  the  sale  of 
the  property  upon  the  attachment  which  has 
already  taken  place.  The  question  is, 
whether  the  order  of  the  26th  of  September 
1866,  striking  the  execution-case  off  the  file, 
did  not  become  altogether  null  and  void 
when  the  order  of  the  Judge  of  the  20th  of 
August  1866,  on  which  that  order  was 
founded,  was  afterwards  reversed  by  the 
decision  of  the  3rd  February  1868,  and 
when  the  judgment-creditor,  without  any 
delay  at  once  asked  that  the  execution-case 
might  be  carried  on. 

I  think  that,  under  the  circumstances, 
the  Court  was  able  to  revive  the  execution, 
and  to  continue  the  proceedings  as  if  the 
orders  of  the  26th  September  bad  never 
been  passed. 

I  give  no  opinion  as  to  what  would  have 
been  the  case  had  the  judgment-creditor 
delayed  to  revive  and  carry  on  the  execution- 
proceedings.  But  I  see  no  reason,  as  the 
case  stands  at  present,  why,  if  the  judgment- 
creditor  wishes  to  act  on  the  attachment  of 
December  1864,  he  may  not  act  on  it.  The 
judgment-debtor  has,  as  far  as  I  can  see 
shown  no  sufficient  cause  against  his  doing  so. 

It  is  impossible  to  say  what  may  be  the 
'effect,  if  other  parties  have  acquired  rights 
in  the  meantime.  That  is  a  question  to  be 
decided  between  the  judgment-creditor  and 
those  parties  when  it  arises. 

The  case  will  be  remanded  to  the  first 
Court. 
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Tne  9ih  July  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Suit  against  Landlord  for  damages— Fire. 

Case  No.  920  of  1869. 

Special  Appeal  from   a  decision  passed  by- 
the  Judge    of  Paina^     dated    the    igth 
January    iSSg^    r  ever  si  fig   a   decision    oj 
the  Officiating  Subordinate  Judge  of  thai 
District^  dated  the  21st  May  1S68. 

Radha  Kishen  (Defendant),  Appellant, 

versus 

Mr.  W.  C.  OTlaherty  (Plaintiff), 
Respondent. 

Mr.  C,  Gregory  and  Baboo  Sreenath  Doss 
for  Appellant. 

Mr,  W,  L.  Mackenzie  for  Respondent. 

PUintifF  hired  a  thatched  bungalow  from  defendant, 

and  some  months  after  he  had  entered  it,  lijE^hted  a  Bre 

i  m  one  of  the  rooms,  wh:ch,  owinj;  to  the  chimney  want- 

I  mg  a  proper  vent,  led  to  the  thatch  of  the  building-  tak* 

I  ^r  fire  and  to  the  destruction  of  the  buildings  and  plaint- 

in  s  famitare.    The  suit  was  to  recover  the  value  of  the 

faraitBre  and  was  decreed  by  the  Lower  Appellate  Court. 

HfiLD,  that  it  was  reasonable  for  plaintiff  to  assume 
tkat  where  there  was  a  fire-place  with  a  chimney  which 
extended  to  the  roof,  there  was  also  a  proper  vent ;  that 
the  Jw%e*s  finding  that  the  plaintiff  had  been  guilty  of 
I  npact  of  negligence  could  not  be  interfered  with  in  spe- 
cial appeal ;  and  that  his  decision  was  correct. 

^^p,  J' — ^The  defendant  is  the  special 
appellant  in  this  case.  It  appears  that  the 
plaintift  hired  a  thatched  bungalow  from 
the  defendant  at  a  monthly  rent  of  30 
nipees.  We  are  not  told  whether  there 
^^  any  lease  executed,  but  it  appears  that 
the  negociations  respecting  the  hiring  of 
the  bungalow  were  carried  on  between  the 
plaimifif  and  the  son  of  the  defendant.  The 
pl^miff  entered  the  house  in  the  month  of 
August  1867.  On  the  6th  of  December  or 
thereabouts,  the  plaintiff  lighted  a  fire  in 
one  of  the  rooms  of  the  house,  and  the  conse- 
quence was  that  owing  to  the  chimney  be- 
ing in  an  incomplete  siate,  the  ihaich  of  the 
bungalow  caught  fire,  the  building  was  des- 
troyed, and  with  it  the  plaintiff's  furniture,  in- 
cluding a  biUiard  table.  The  pUinciff  brings 
this  suit  to  recover  the  valve  of  his  furniture 
which  he  estimates  at  Rs.  1,396-7,  the  princi- 
pal item  hiring  the  atoresahi  billiard  table. 
The  pla'miiff's  case  is  this,  that  he  was  not 
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aware  until  the  6ih  of  December,  when  he  lit 
the  iire,  that  the  chimney  was  not  built  so  as- 
to  admit  of  the  vent  of  the  chimney  passing 
through  the  roof;  and  that  assuming  that 
the  chimney  was  constructed  in  a  proper- 
manner,  he  lit  the  fire ;  and  that  as  he  has 
been  endamaged  by  the  defendant's  not 
giving  him  previous  notice  of  the  defect 
m  the  chimney,  he  is  entitled  to  recover  the 
amount  claimed. 

The  defendant's  answer  is  to  this  effect. 
In  his  written  statement,  he  does  not  say  that 
he  gave  any  special  notice  to  plaintiff  of  the 
defect  in  the  chimney,  but  he  says  that  as 
the  plaintiff  made  certain  alterations  in  the' 
bungalow  to  suit  his  convenience,  he^must 
have  been  well  aware  that  the  chimeny  was 
in  an  incomplete  state,  and  that,  therefore, 
the  plaintiff  was  guilty  of  an  act  of  negli- 
gence, and  that  he  must  bear  the  conse- 
quences thereof. 

The  first  Court  dismissed  the  plaintiff's 
case,  and  held  that  because  the  plaintiff  occu- 
pied the  bungalow  for  four  months  he  ought 
to  have  acquainted  himself  with  the  defect 
in  the  construction  of  the  chimney,  and 
that  not  having  done  so,  he  has  only  himself 
to  blame  for  the  loss  incurred. 

The  second  Court,  the  Judge  of  Patna, 
has  reversed  this  decision,  holding  that  the 
tenant,  the  plaintiff,  was  fully  justified  in 
taking  it  for  granted  that  the  chimney  was 
built  in  a  workmanlike  manner ;  that  he  had 
no  notice  to  the  contrary  from  the  landlord  ; 
and  that  the  tenant,  the  plaintiff,  has  been 
guilty  of  no  act  of  neglect. 

The  Judge,  on  the  question  of  the  amount 
claimed,  found  that  it  was  a  reasonable  claim, 
and  gave  the  plaintiff  a  decree  with  costs 
and  interest. 

I  think  that  the  decision  of  the  Judge  is  a 
correct  one,  and  that  this  appeal  must  be  dis- 
mibsed.  The  landlord  attempted  to  prove 
that  he  had  given  notice  to  the  tenant  of  the 
defect  in  the  chimney,  but  he  completely 
failed  to  prove  that  notice.  It  seems  to  me 
that  when  the  landlord  attempted  to  provfc 
more  than  he  had  advanced  in  his  original 
written  statement,  he  was  conscious  of  the 
defect  in  the  chimney,  and  that  he  ought  to 
have  given  notice  to  the  tenant  of  that  de- 
fect, more  particularly  as  the  bungalow  is 
one  with  a  thatched  roof.  The  Judge  has 
found  as  a  fact  that  the  plaintiff  was  guilty 
or  no  act  of  negligence,  and  I  think  that  it 
is  bat  reasonable  that  a  party  should  assume 
that  where  there  is  a  fire-place  in  a  room  and 
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a  chimney  which  admittedly  extended  at  all 
events  to  the  roof  of  the  house,  there  was 
also  a  proper  vent  to  it.  As  the  finding  of 
the  Judge,  therefore,  is  a  finding  on  a  ques- 
tion of  fact,  I  would  dismiss  the  special 
appeal  with  all  costs  payable  by  the  special 
appellant. 

Glover,  J, — I  concur  in  thinking  that  this 
special  appeal  should  be  dismissed  with  costs. 
because  it  appears  to  me  that  the  Judge's 
finding  that  the  plaintiff  was  not  guilty  of 
any  negligence,  is  a  substantial  finding  of 
fact  with  which  we  could  not  interfere 
under  any  circumstances  in  special  appeal. 


The  9th  July  1869. 

Present : 

The  Hon'ble  Dwarkanath  Mitterand  Sir 
Charles  Hobhouse,  Bar/,,  Judges, 

Possettion— Forcible  ouster— Onus  probandi— 

Evidence. 

Case  No.  3222  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Jes- 
sore,  dated  the  yth  September  186S,  re- 
versing a  decision  of  the  Moonsiff  of 
thai  District,  dated  the  8th  July  1867, 

Ayesha  Beebee  and  others  (Plaintiffs), 
Appellants, 

versus 

Kanhye  Mollah  and  others  (Defendants), 

Respondents: 

Baboo  Debendro  Chunder  Ghose  for 
Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

Possession  is  evidence  of  title,  and  if  a  plaintiff 
proves  tiiat  he  had  possession  and  that  that  possession 
has  been  forcibly  disturbed  by  defendant,  he  makes  out 
a  primd-facie  title  which  it  is  for  defendant  to  rebut. 

Mitter,  J, — I  AM  of  opinion  that  the 
Lower  Appellate  Court  has  committed  an 
error  in  law  in  refusing  to  decide  upon  the 
question  of  possession  and  dispossession. 

If  the  plaintiff  in  this  case  can  prove  that 
she,  or  the  party  through  wtiom  she  claims 
to  derive  her  title,  was  in  possession  of  the 
property  in  dispute,  and  that  she  was  subse> , 
quently  dispossessed  by  the  defendant  again >t  j 
her    consent  and    without  the   intervention  ' 
of  a  Court   of    law,   the   onus  of    proving- 
title  would  be  clearly  upon  the  defendant.        '• 


It   would   be  contrary  to    all    principles 
of  justice  to  hold  that  a  man  who  has  for- 
cibly   dispossessed   another,  is    entitled    to 
say,   when  the   dispossessed   party    sues  to 
recover  possession  that  the  burden  of  prov- 
ing title  is  upon    the  latter.     If  such  were 
the  state  of  the  law  which  we   are   bound 
to  administer,   wc   should   be    holding   out 
a  premium    to   violence  and   fraud.      Thati 
evidence  of  possession  is  evidence   of   tiilej-, 
is  a  proposition  of  law  beyond   all  dispute.  \! 
If,   therefore,  the   party  seeking  to    recover 
possession  proves  that  he   was  in  possession, 
and  that  he  has  been  illegally  dispossessed 
by  the  defendant,  the  proof  of  siich  previotis 
possession  wouM  be  at  any  rate    sufficient 
to  make  out  such  a  primd  facie  case  in  his 
favor  as  to  shift  the  onus  of  proof  from  hii 
shoulders  to  those  of  the  defendant.      Fai 
the  purpose  of  doing  justice   between    the 
parties    to    this     litigation,    it    was    there- 
fore  incumbent   upon    the   Judge,     first    of 
all,     to     enquire     whether     the     plaint  ffs 
allegation    ot  possession  and    dispo^st-s^ion 
was   correct.     The   Court  of  first    in^^tance 
laid  do«vn  a  distinct  issue  on  that  point,  and 
as  far  as  I  can  gather  from  the  juiigment  of 
that  Court,   it    appears  to    have    come    to 
the  conclusion  that  the   plaintiff's   husband 
through  whom   she   claimed    the    property 
in   dispute,  had  been  in   possession   thereof 
ever  smce  the  year   1226.  until  the  date  of 
dispossession,  which  took  place  in  the  year 
1268.      If  this    conclusion   is    correct,    the 
Judge   ought    not   to    have     set   aside    the 
decision  of  the  Court  of  first  instance  with- 
out reqtiiring  the    defendant    to  rebut    the 
primdfacie  case  made  out  by  the  plaintiff 
by   proving  her    previous    possession     and 
dispossession.      If  the  defendant   did   dis- 
possess the  plaintiff,  he  ought  to  be  called 
upon  to  prove  his  title  ;  and  it  is  only  when 
he  succeeds   in   proving    a    title,  that    the 
plaintiff  ought  to  be   required  to  prove  a 
better  one.     But  if  the  defendant,  after  he  is 
proved  to  have    dispossessed   the  plaintiff, 
fails  to  prove  his  title,  the   plaintiff  would  be 
entitled  to  a  decree  on  the  strength  of   the 
primdfacie  case  made  out  in  her  favor  by 
the  fact  of  her  previous  possession. 

There  is  another  point  to  which  I  M*ish 
to  draw  the  attention  of  the  Lower  Appellate 
Court.  Admitting,  for  the  sake  of  ar- 
gument, that  the  platniiff  has  failed  in  prov- 
ing the  genuineness  of  the  pottah  propound- 
ed by  her,  it  will  be  still  necessary  for  the 
Judge  to  enquire,  whether  the  plaintiff,  or 
the  party  tluough  whom  she  claims,  had 
been  in  possession  of  the  property  in  dis- 
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[pate  for  such  a  length  of  time  as  would  be 
Isufficient  to  create  a  title  by  prescription  in 
her  favor,  or  at  any  rate  a  title  by  right 
'of  occupancy  under  the  provisions  of  Act 
X.  of  1859.  Irrespective  of  the  question 
of  title  by  prescripiion,  if  the  plaintiff  or 
her  predecessor  had  been  in  possession  for 
more  than  1 2  years,  she  has.  by  the  operi- 
ti«>Q  of  Act  X.  of  1S59,  acquired  a  right  of 
occutuncy  against  her  Imdlord,  who  is  a<i- 
rolaed  on  all  sides  to  be  the  owner  of  the 
land  in  suit;  and  t^e  defendant  claiming 
ODder  a  lease  from  the  same  landlord  had 
DO  ri;;ht  whatever  to  interfere  with  that 
right  of  occupancy. 

The  case  is,  therefore,  remanded  to  the 
Lnrer  Aopellaie  Court,  in  order  that  that 
Court  may  try,  hxxX  of  all,  whether  the 
pbuDttff  was  in  possession,  and  whether 
she  was  dispossessed  by  the  d-fendant.  If 
this  point  is  found  in  her  favor,  the  ques- 
tkmofnile  must  be  decided  vviih  reference 
to  the  f.>regO!ng  remarks.  The  Jud^e  is 
also  requested  to  dcci  ie  whether  tiie  plaint- 
i^'s  an  I  her  husband*s  possession  did  exist 
for  such  a  leng;h  of  time  as  would  be  suffi- 
cient to  create  in  her  favor  either  a  tide 
by  prescription  or  a  right  of  occ  upancy  wiih- 
in  the  meaning  of  Act  X.  of  1859. 

The  costs  of  this  appeal  wdl  follow  the 
final  result  of  the  case. 

Hohhouse^  7. — I  agree  in  remanding 
this  case.  The  land  in  dispute  was,  as 
I  asderstand  it,  a  jote.  The  plaintiffs  alleg- 
ed that  they  had  bought  this  jote  from 
the  original  jotedar,  Shoulut  Khan,  in  the 
year  1326;  that  the  jote  had  subsequently 
been  conpnned  to  them  by  a  pottah  from 
the  naib  of  the  zemindar  in  the  year  1249, 
and  that  they  had  held  the  jote  up  to  the 
year  1268,  when  they  had  been  dispossessed 
by  the  defendant. 

The  issue  laid  down  by  the  first  Court 
was  this:  "Is  it  true  that  the  disputed 
*'land  formed  the  holding  of  Shoulut  Khan, 
"and  was  held  by  him  as  such,  and  that 
"plaintiffs  have  been  di.spossessed  by  the 
^  defendant ;  or  is  it  a  fact  that  it  forms  the 
"holding  of  the  defendants,  and  that  they 
•'  ait  li)  possession  V 

1^  Lower  Appellate  Court  has  found  that 
the  ^lah  set  up  by  the  plaintiffs,  as  given 
b)  the  naib  of  the  zemindar  in  the  year 
1249,  is  not  proved ;  and  as  the  Lower 
Appellate  Court  finds  that  pottah  to  be  the 
pUmiiffV  i!tle-<leed.  that  Cmri  holds  that 
ibe  plaintiffs  have  failed  to  prove  their  title, 


and  so  has  refused  to  go  into  the  question 
of  possession,  and  has  dismissed  the  suit. 

I  think  that,  not  only  under  the  rulings  of 
this  Court  generally,  but  under  the  parti- 
cular pleadings  in  this  case,  the  Lower 
Appellate  Court  has  committed  an  error  in 
law.  The  plaintiffs  did  not  rest  their  title 
solely,  or  even  materially,  upon  the  pottah 
derived  from  the  naib ;  they  rested  it  on  the 
fact  that  some  23  years  previous  to  the 
grant  of  that  pottah  they  had  obtained  the 
jote  from  the  defendant.  The  pottah,  it 
seems  to  me,  was  never  anything  more 
than  a  piece  of  evidence  in  the  case,  and 
should  not  have  been  treated  as  if  it  were 
the  foundation  of  the  plaintiffs'  title.  If 
anythin:^,  it  seems  only  to  ha  'e  been  put 
forward  as  in  confirmation  of  their  title. 

On  the  general  question  of  the  effect  of 
forcible  ouster,  that  is,  as  I  understand 
it,  an  ouster  without  the  consent,  either 
express  or  implied,  of  the  occupant,  1  adhere 
to  the  decision  in  which  I  agreed-  with  Mr. 
Justice  Phear,  and  which  will  be  found  in 
page  602,  Volume  IX.  of  the  Weekly  Report- 
er. I  think  that  possession  is  evidence  of 
title,  and  that,  if  a  plaintiff  proves  that  he 
had  possession,  and  that  that  possession  has 
been  forcibly  disturbed  by  another  person,  he 
will  haye  made  out  a  primd-facie  title  which 
it  would  be  upon  that  other  person  to  rebut. 


The  9th  July  1869. 

Present : 

The  Hon'ble  Dwarkanath  Mitter  and  Sir 
Charles  Hobhouse,  Bart,^  Judges. 

Suit  by  judgment-debtor— Allegation  of  fratid — 

Onus  proband!. 

Case  No.  337  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Judge  of  Jessore^ 
dated  the  20th  t)/ovember  186S,  reversing 
a  decision  of  the  Sudder  Ameen  of  that 
District,  dated  the  2gth  March  i86j. 

Mohima  Chunder  Mullick  (one  of  the  De- 
fendants), Appellant f 

versus 

Buroda  Soonduree  Dossee  (Plaintiff)  and 
others  (Defendants),  Respondents. 

Baboo  Khettur  Mohun  Mookerjee  for 

Appellant. 

Baboo  Anund  Chunder  Ghossal  for    . 
Respondents. 
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A,  having'  obtained  a  decree  in  a  suit  instituted  on  a 
bond  purporting  to  have  been  executed  by  plaint  fif's 
father  and  one  D,  proceeded  to  execute  it  by  parting 
up  for  sale  certain  rights  and  interests  of  plaintiff  as 
the  legal  representative  of  her  father.  Plaintiff  sued 
on  the  allegation  that  the  decree  was  fraudulent  and 
collusive,  and  that  she  had  been  served  with  no  notice 
of  the  proceedings  taken  in  execution. 

Held  that  it  was  for  plaintiff  to  make  out  her  case 
of  fraud,  and  that  it  was  not  for  defendant  to  show  that 
the  decree  obtained  from  a  competent  Court  was  not 
cdlusive,  or  that  the  notice  had  been  actually  served. 

MiiUr,  y, — Wit  are  of  opinion,  and  in- 
deed it  is  admitted  by  the  pleader  for  the 
respondent,  that  the  decision  of  the  Lower 
Appellate  Court  cannot  stand. 

The  Lower  Appellate  Court  appears  to 
have  thrown  the  entire  onus  of  proof  upon 
^  defendant,  now  special  appellant  before 
us,  but  the  circumstances  of  the  case  clearly 
show  that  the  onus  was  upon  the  plaintiff 
to  establish  the  substantive  case  of  fraud  with 
which  she  came  into  Court. 

It  appears  that  one  Hulodhur  instituted 
a  suit  on  the  basis  of  a  bond  purporting  to 
have  been  executed  by  Indro  Narain,  the 
father  of  the  plaintiff,  respondent,  and  by  one 
Degumburee  Dassee.  The  suit  was  instituted 
against  the  plaintiff  Hurro  Monee  and  against 
Degumburee  Dassee,  and  a  decree  was  pass- 
ed in  that  suit  in  favor  of  Hulodhur  on 
.  the  3i8t  July  1854.  In  execution  of  that 
decree,  the  rights  and  interests  of  the  re- 
spondent, the  daughter  and  legal  representa- 
tive of  Indro  Narain,  in  a  certain  decree, 
were  put  up  for  sale  and  purchased  by  the 
special  appellant,  who  had  previously 
purchased  by  a  private  sale  the  decree 
which  Hulodhur  had  obtained  against 
Hurro  Monee  and  Degumburee.  The  plaint- 
iff instituted  this  suit  on  the  alleviation  that 
the  decree  of  1854,  as  well  as  the  proceed- 
ings taken  in  execution  of  that  decree,  were 
altogether  fraudulent,  and  it  is  clear,  there- 
fore, that  it  is  upon  the  plaintiff  to  establish 
the  case  of  fraud  upon  which  her  suit  is 
based. 

Section  11.  Act  XXIII.  of  1861,  distinctly 
provides  thai  all  questions  arising  between 
the  decree-holder  and  the  judgment-debtor 
must  be  determined  in  the  execution-depait- 
ment,  and  not  by  a  regular  suit.  It  was, 
therefore,  incumbent  upon  the  plaintiff,  if  she 
had  any  notice  of  the  proceedings  which 
were  taken  against  her  in  execution  of  the 
decree  of  1854,  to  ap[>ear  in  the  execution- 
department,  and  to  raise  whatever  objections 
she  had  against  those  proceedings  Tne 
^||(<>  plaintiff,  however,  says  that  she  had  no 
<  knowledge  whatever  of  the   execution-pro- 


ceedings, and  that  the  notice,  which  is  alkg*- 
ed  to  have  been  served  upon  her  under  die 
provision  of  Section"  216,  Act  Vlll.  of  1859, 
was  not  really  served.  Under  these  circum- 
stances, it  was  for  the  plaintiff  to  establidi 
in  the  first  place  that  the  decree  of  1854, 
which  was  based  on  a  bond  purporting  to 
have  been  executed  by  her  father,  was  m 
fraudulent  and  collusive  decree ;  and  in  die 
next  place,  that  she  had  no  knowledge  what- 
ever of  ihe  proceedings  taken  in  execution  of 
that  decree  in  consequence  of  the  non-service 
of  the  notice  above  referred  to  upon  her. 

The  learned  Judge  in  the  Court  below 
appears  to  have  thought  that  it  was  for  the 
defendant  to  prove  that  the  bond  purporting 
to  have  been  executed  by  the  plainiiff*s  la- 
ther was  a  genuine  instrument ;  and  because 
the  Judge  was  of  opinion  that  the  evidence 
adduced  in  support  of  that  bond  was  doc 
sufficient,  he  came  to  the  conclusion  that  the 
decree  passed  on  the  basis  thereof  must  have 
been  a  fraudulent  one.  He  has  further 
found  that  the  evidence  adduced  by  the  de- 
fendant to  prove  the  service  of  notice,  under 
the  provisions  of  Section  216,  Act  VIIL  cl 
1859,  was  not  sufficient,  and  he  has,  therefore,* 
come  to  the  conclusion  that  the  plaintiff  was 
purposely  and  fraudulently  kept  in  ignorance 
of  the  proceedings  which  were  taken  against 
her  in  the  execution-department. 

We  are  of  opinion  that  both  these  conclu- 
sions are  erroneous  in  law.  It  was  for  the 
plaintiff  to  make  out  her  case  of  fraud,  and 
not  for  the  defendant  to  show  that  the  de- 
cree which  his  vendor  had  obtained  from  a 
Court  of  competent  jurisdiction,  and  against 
a  party  who  then  represented  the  estate  of 
the  plaintiff's  father,  was  not  a  coUui^ve 
decree,  or  to  show  that  the  notice  in  ques- 
tion had  been  actually  served. 

The  only  question,  therefore,  which 
remains  is  whether  this  case  ought 
to  be  remanded  to  the  Lower  Court,  in  order 
that  it  mi^*ht  re-inve^tigaie  it  by  throwing 
the  onus  of  proof  upon  the  plaintiff.  We 
find,  however,  that  there  is  no  evidence 
whatever  to  substaniidte  the  allegation  of 
fraud  on  which  the  plaintiff  has  come  into 
Court. 

It  has  been  said  that  there  are  certain 
circumstances  connected  with  the  conduct 
of  Hulodhur,  from  which  a  Court  of  justice 
might  infer  fraud ;  and  it  has  been  urg^ 
that,  because  the  execution  of  the  decree 
was  taken  out  so  ne  10  years  afier  the  date 
on  which  it  was  passed,  ibe  Court  can  ret* 
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soimbly  infer  from  that  fact  that  the  whole 
of  the  proceedings  were  fraudulent  and  col- 


We  observe,  however,  that  there  is  no- 
tliing  to  show  that  no  intermediate  proceed- 
ings were  taken  between  the  Jlaie  of  the 
decree  and  that  of  the  last  application  for 
execuiion  which  resulted  in  the  sale  of  the 
property  in  question.  Under  these  circum- 
stances, the.  plaintiff  is  not  entitled  to  ask 
the  Court  to  infer  fraud,  merely  because; 
this  last  application  was  made  10  years  after 
the  date  of  the  decree. 

Bat  be  that  as  it  may,  it  is  quite  clear 
^at  there  is  no  evidence  on  the  record  to, 
prove  fraud  against  the  defendant,  special 
appellant.     Whether  there  is  any  evidence 
of  Iraad  against  Hnlodhur  or  not,  it  is  un-j 
necessary  for  us  to  determine ;  but  in  the  ^ 
absence  of  any  evidence  of  fraud  against; 
the  special  appellant,  who  appears  to  be  a - 
hwd'fidt  purchaser  for  value,  we  cannot  set 
aside  the  purchase  which  he  has  made  in 
execution  of  his  decree. 

We  reverse  the  decision  of  the  Judge,  and 
restore  that  of  the  Court  of  first  instance 
with  costs  of  this  appeal,  and  the  costs  of 
the  Lower  Appellate  Court. 


The  loth  July  1869. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 


of  contract— Right  of  actton— Lessor 
and  lessee. 


Case  No.  146  of  1869. 

Application  for  review  of  judgment  passeo 
by  the  Hon  hie  Justices  Kemp  and  Glovtr 
om  the  24th  March  i86g,  in  Special  Appeat 

Mannee  Dutt  Sing,  Defendant  (Appellant), 

Petitioner^ 

versus 

Mr.  William  Campbell,  Plaintiff  (Respondent), 

Opposite  Party, 


•  9  W..iL  378. 


Baboo  Romesh    Chunder    Mitter  for    Peti- 
tioner. 

Mr.  C,  Gregory  for  Opposite  Party. 

A  parky  failing  to  perform  his  contract  may  be  sued* 
at  the  pleasure  of  the  other  party,  cither  for  specific 
performance  or  for  damages. 

When  he  gives  a  lease,  a  lessor  enters  into  an  implied 
contract  to  give  his  lessee  peaceable  possession  of  the 
land  which  is  the  subject  of  the  lease. 

Glover,  J, — ^Thk  grounds  taken  in  this 
petition  for  review  are,  first,  that  under  the 
contract,  the  plaintiff  is  entitled  only  to  sue 
for  specific  performance,  that  is  to  say,  for 
possession  of  the  land  leased  to  him,^nd  not 
for  the  recovery  of  the  zur-i-peshgee  money; 
and,  secondly,  that  the  petitioner  was  never 
applied  to  to  make  over  possession  to  the  les- 
see, and  that,  therefore,  the  suit  brought  by 
the  lessee  ought  to  have  been  dismissed. 
Neither  of  these  objections  appears  to  us  to 
be  a  good  ground  for  review.  In  the  first 
place,  a  party  contracting  and  failing  to  per- 
form his  contract  may  be  sued,  at  the  pleasure 
ot  the  other  party  to  the  contract,  either  for 
specific  performance  of  what  he  contracted 
to  do,  or  for  such  a  sum  in  the  way  of  dam- 
ages as  may  fairly  represent  the  loss  incurred. 

In  this  case,  the  plaintiff,  who  could  not 
obtain  possession  of  the  land  leased  out  to 
him  was  perfectly  justified  in  suing  for  the 
recovery  of  the  money  advanced  for  that  land. 
He  might  of  course  have  sued  for  specific 
performance,  but  if  he  chose  instead  of  that 
to  get  back  his  money,  there  is  nothing  in 
the  law  to  prevent  him  from  doing  so. 

With  regard  to  the  second  objection,  the 
terms  of  the  potiah  were  distinctly  that  the 
lessor  should  put  the  lessee  into  possession  of 
the  land  leased,  and  we  also  held  at  the  time 
of  the  first  hearing  ihat  even  if  that  stipula- 
tion had  been  absent  from  the  lease,  the 
lessee  had  always  that  right  under  the  implied 
understanding  that  every  lessor  enteis  into, 
Ahen  he  gives  a  lease,  of  giving  peaceable 
pdssession  of  the  land  which  is  the  subject 

f  the  lease  to  his  lessee.  There  is 
nothing  in  the  agreement  between  the  par- 
ties, nor  is  theie  any  thing  in  the  law 
that  we  are  aware  of,  which  compelled 
the  plaintifiF,  the  lessee,  to  apply  to  his  lessor 
to  be  put  in  possession.  On  the  contrary,  we 
find  it  proved  by  the  evidence  of  the  lease 
iiself  that  the  obligation  was  on  the  lessor  to 
give  the  plaintiff  possession  of  the  property 
leased  to  him.  The  application  is,  therefore, 
I  refused  wkh  co$u,  ^ 
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The  loth  July  1869. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges. 

Adjudication  of  District  boundaries— Jurisdic- 
tion—Competent  authority— Section  14,  Act 
VIII.,  1859. 

Case  No.  752  of  1869. 

Special  Appeal  from   a    decision  passed  by 

the    Subordinate  Judge  of  Mymensingh. 

dated  the  2()th   Januarv   i^6g,  affirming 

a  decision  of  the  Moons  j^  of  Bazeetpore, 

'  dated  the  22nd  August  1868, 

Mr.  G.  N.  Pogose  and  another  (Plainiiffs), 

A  ppeilantSy 

versus 

The  Collector  of  Sylhet  and  others  (De- 
fendants), Respondents. 

Mr,  C,  Gregory  and  Baboo  Nuleet 
thunder  ^ein  for  Appellants. 

Saboos  Juggadanund  Mookerjee  and  Bama 
Churn  Banerjee  for  Respondents. 

An  adjudication  for  the  purposes  of  {settlement  and 
assessment  is  not  an  authoritative  decision  of  a  ques- 
tion of  civil  jurisdiction  or  of  propiietary  right. 

The  final  order  of  a  Commissioner  of  Revenue  in 
the  department  of  resumption,  settlement,  and  as- 
sessment is  not  that  of  a  competent  authority  within 
the  meaning^  of  Section  14,  Act  VIII.,  1859. 

Bayley,  J, — I  am  of  opinion  that  the  judg- 
ment of  the  Lower  Appellate  Court  is  wrong 
and  must  be  reversed. 

The  facts  are  simply  these.  The  plaintiff 
sued  in  Mymensingh  for  a  certain  julkur  as 
being  situated  in  Pergunnah  Jowanshye  of 
that  Zillah. 

The  defendant's  case  was  that  the  julkur 
in  question  appertained  to  his  estate  lying 
in  Zillah  Sylhet. 

The  case  being  brought  by  the  plaintiff  in 
the  Moonsiff's  Court  at  Chowkee  Bazeetpore 
in  Mymensingh,  that  Court  held,  with  refer- 
ence to  the  precedent  of  the  High  Court, 
reported  at  page  213,  Volume  IL.  Weekly 
Reporter,  that  it  had  no  jurisdiction  to  try 
the  case. 

The  Subordinate  Judge,  in  the  Lower  Ap- 
pellate Court,  affirmed  that  decision  and  dis- 
missed the  plaintiff's  truii. 

The  plaintiff  appeals  specially,  and  urges 
before  us  that  the  Lower  Appellate  Court  is  j 


wrong  in  holding  that  because  the  julkur 
had  been  adjudged  by  a  competent  atilhority 
to  belong  to  a  known  division  within  the 
local  limits  of  another  district,  it  had  no 
jurisdiction  to  try  the  case  under  the  provi- 
sions of  Section  14,  Act  VIII.  of  1859,  inas- 
much as,  firstly,  as  a  matter  of  fact,  there 
was  no  adjudication  at  all;  and,  secondly^  if 
iheie  were,  it  was  not  that  of  a  compeient 
authority  within  the  meaning  of  Section  14. 

I  concur  with  the  pleader  for  the  special 
ap[)ellai)i  on  both  ihe.se  points. 

Od  iht:  first  point,  what  we  have  to  look  to 
is  the  proceeding  of  the  Commissioner  of  the 
Dacca  Division,  dated  the  yih  March  1864, 
which  is  the  final  order  of  the  Revenue  au- 
thority. It  appeirs  from  that  proceeding 
that  the  plaintiff  claimednhe  julkur  in  ques- 
tion, as  he  now  does,  as  appenaining  10  his 
e^ta'e  forming  piri  of  Pergunnah  Jowan- 
shye in  Mymensingh.  The  Commissioner 
held  that  he  adduced  no  sufficient  proof  of 
that  fact.  The  Commissioner  added  that 
l.'ie  Collector  of  Mymensingh  being  asked  on 
the  pnini,  reported  that  half  of  the  river 
lay 'in  one  district  and  half  in  the  other. 
But  the  Commissioner,  taking  into  consi- 
deration the  fact  that  the  Superintendent  of 
Survey  included  it  in  the  district  of  Sylhet, 
ordered  that  the  julkur  should  be  con^dered, 
for  the  purposes  of  settlement  and  assessment, 
as  appertaining  to  the  district  of  Sylhet. 

We  do  not  think  that  such  a  proceeding 
as  the  above  really  does  show,  in  the  terms 
of  Section  14,  that  it  had  been  adjudged  by 
a  competent  authority  that  the  julkur  belongs 
to  a  known  division  within  the  local  juris- 
diction of  another  Court.  This  perhaps 
would  be  sufficient  for  our  decision  in  the 
present  case ;  but  as  the  other  point  has  also 
been  fully  gone  into,  we  give  our  opinion. 

On  that  point,  also,  the  pleader  for  tlie 
special  respondent  has  referred  to  a  decision 
of  the  High  Court  of  the .  North- Western 
Provinces,  page  654,  Volume  IX.  of  1864. 
There  it  was  held  that  as  the  Commissioner 
had  assigned  the  lands  under  the  provisions 
of  Regulation  XL  of  1825  as  belonging  to 
a  certain  district,  this  was  an  adjudication 
by  a  competent  authority  to  give  jurisdiction 
to  a  Civil  Court.  Now,  with  the  highest 
respect  for  the  decisions  of  the  High  Coart 
in  the  Nonh-Western  Provinces,  1  have 
in  the  first  place  to  observe  that  we  are  not 
bound  by  those  d^  cisions ;  and.  secondly,  that 
the  present  case  is  not  at  all  one  coming 
under  -ihe  provisions  of  Regttktion  Xi.  of 
1825. 
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for  the  purposes  -of  proprietary  right,  of 
which  the  Commissioner's  own  proceedings 
show  he  took  little  direct  notice,  the  julkur 
lies  within  the  local  limits  of  the  district 
of  Mymensingh  or  those  of  Zillah  Sylhet. 

In  this  view,  I  think  the  judgment  of  the 
Lower  Appellate  Court  must  be  reversed,  and 
the  case  remanded  to  the  first  Court  to  be 
tried  on  the  merits. 

Jackson^  y, — 1  concur  with  Mr.  Justice 
Bayley  that  the  decision  of  the  Revenue 
Commissioner,  which  the  Lower  Courts  have 
considered  to  be  an  adjudication  by  a  com- 
petent authority  as  regards  the  disputed 
julkur  being  situated  in  ZiUah  Sylhet,  is 
not  a  sufficient  adjudication.  It  does  not 
appear  upon  the  face  of  it  that  the  Commis- 
sioner entered  into  the  question  at  all. 
He  simply  records  having  obtained  two 
conflicting  reports  from  two  different  places, 
and  considers  it  unnecessary  to  interfere 
with  the  resumption-proceedings.  This, 
therefore,  not  being  sufficient,  the  Courts 
have  now  to  determine  whether  the  julkur 
lies  within  the  local  limits  of  Mymensingh 
or  of  Sylhet. 

It  is,  therefore,  not  necessary  to  go  into 
the  question  whether  the  adjudication  by 
the  Revenue  Commissioner  would  be  an  ad- 
judication by  a  competent  authority  within 
the  meaning  of  Section  14  of  Act  VIII.  of 


Proceeding,  then,  to  the  decisions  ot  our 
own  Court,  the  first  case  quoted  is  from 
page  213,  Volume  II.,  Weekly  Reporter, 
Civil  Rulings,  where  it  has  been  held  that, 
"when  a  survey-award  is  contested  by  a 
"plaintiff  within  the  proper  tirne,  and  the 
''accuracy  or  otherwise  of  the  same  is  the 
"  very  question  to  be  tried,  it  cannot  be  held 
"to  be  the  award  of  a  competent  authority 
"within  the  meaning  of  Section  14,  Act 
"VIII.  of  1859." 

The  next  case  quoted  is  a  Full  Bench 
decision,  reported  at  page  200,  Volume  VII., 
Weekly  Reporter.  There  it  has  been  held 
that  neither  the  Magistrate,  nor  the  Superin- 
tendent of  Survey,  has  power  to  determine 
the  question  of  jurisdiction,  that  is  to  say, 
it  was  held  that  neither  the  decision  of  the 
Magistrate  nor  that  of  ihe  Superintendent 
of  borvey  was  the  decision  of  a  competent 
authority  within   the   provisions    of  Section 

14. 

The  third  case  cited  is  from  page  3 89. 
Volame  XL,  Weekly  Reporter,  where  ii 
was  held  that  "the  adjudication  by  Revenue 
"  Authorities  of  the  k^oundaries  of  two  dis- 
^'trias  is  not  an  effectual  settlement  of  the 
"question  of  jurisdiction,  which  must  be 
"tried  by  the  Civil  Court  itself  under  Sec- 
"tion  14  of  the  Code  of  Civil  Procedure." 

1  do  not  say,  however,  that  we  can  fol- 
bw  the  decision  of  the  Division  Bench  in 
Volume  XL  to  the  extent  of  saying  that 
the  Civil  Court  itself  must  be  the  only 
"competent  authority"  under  that  Section. 

I  think,  then,  that  the  final  order  of  the 
Commissioner  of  Revenue  in  tne  Department 
of  lesampiion,  assessment,  and  settlement 
(dated  9th  March  1864)  is  not  that  of  a 
competent  authority  within  the  meaning  of  |  1859. 
the  Section  above  cited.  Regulation  II.  of 
1S19  is  the  main  Regulation  for  defining  |  1  am  inclined  to  think  that  the  d^ision 
the  rights  of  Government  and  zemindars  in  ,  of  the  Full  Bench  of  this  Court  went  al- 

KldUrre'ca";  :?  HurgoWnd^Bo^:  | «"-'  -  '»>«  ««-  ^f  holding  that  no  author 
downwards  tliat  the  province  of  those  Re- 
tumption  Courts  is  only  to  say  whether  the 


lands  are  liable  to  assessment  or  not,  and 
iK}t  to  determine  proprietary  rights  of  par 
ties  to  estates. 


iiy,  excepting  a  Civil  Court,  is  such  an 
authority.  My  only  doubt  is  that,  under 
Regulation  II.  of  181 9,  the  Resumption  Court 
had  judicial  powers,  and,  in  fact,  had  to 
determine  such  questions  for  the  purposes 
of  ascertaining  jurisdiction;   but   it    is  not 


Again,  looking  to  the  order  of  the  Com- 
missioner,  what   does   he    adjudicate?     He 

merely  adjudicates   that,    for  the   purposes    necessary  to  enter  into  that  question. 

Of  settlement  and  assessment,  the  property  ! 

was  to  be  considered  to  be  in  Zillah  Sylhet.  j      This  case  must  be  remanded  to  the  first 

That  surely  is  not  a  determination  and  ad- ,  Court  for  trial  on  the  merits. 

judication  by  a  competent  authority  of  the  | 

qnettion  raised  before  us,  namely,  whether    The  costs  will  follow  the  result. 
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The  15th  July  1869. 

Preseni: 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Omission  of  reasons  in  a  judgment— Special 

appeal. 

Case  No.  116  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerhhoom, 
dated  the  26th  October  t868,  reversing  a 
decision  of  the  Moonsiff  of  Doobrajpore, 
dated  the  23rd  Mafch  1S68, 

Golam  Hossein  (Plaintiff),  Appellant, 

versus 

Ram  Doyal  Ghose  (Defendant),  Respondent. 

Mr,  R,  E.  Twidale  for  Appellant. 

No  one  for  Respondent. 

As  a  matter  of  law,  the  decision  of  a  Lower  Appellate 
Court  cannot  be  said  to  be  erroneous  or  fit  to  be  revers- 
ed, because  the  Judge  has  not,  in  reversi  ijf  the  decision 
of  the  Court  below,  categorically  met  and  refuted  the 
reasons  on  which  that  decision  had  proceeded;  but  such 
an  omission  may  form  a  §ood  ground  for  an  application 
to  the  High  Court  to  require  the  Lower  Appellate  Court 
to  set  forth  the  reasons  on  which  its  judgment  proceeded. 

Jackson,  y.— The  vakeel  for  the  special 
appellant  in  this  case  slates  that  he  feels  he 
is  unable  to  support  this  appeal.  He,  there- 
fore, does  not  ask  the  Court  to  try  these 
grounds  of  special  appeal  which  had  been 
framed.  Of  course,  under  these  circum- 
stances, we  have  no  choice  but  to  dismiss 
the  appeal  with  costs. 

In  making  this  statement  to  the  Court, 
Mr.  Twidale  observed  specifically  that  one 
of  the  grounds  of  special  appeal  upon  which 
he  had  been  disposed  to  rely,  namely,  that 
the  Lower  Appellate  Court  had  not  met  in 
its  decision  the  grounds  set  forth  by  the 
first  Court,  was  one  which  he  could  not 
hope  *to  urge  wiih  any  effect  before  this 
Bench,  although  he  had  reason  to  think  that 
it  was  a  ground  of  special  appeal  which 
might  find  favor  with  other  Division  Benches 

of  this  Court. 

This  observation,  1  think,  makes  it  neces- 
sary that  we  should  say  something  upon 
the  mode  in  which  we  should  deal  wiih  such 
an  objection,  if  it  were  set  forth  with  any- 
thing  like  grounds  to  support  it. 

1  do  not  think  that,  as  a  matter  of  law. 
we  can  say  that  a  decision  is  erroneous  or 
fit  to  be  reversed,  because  the  Judge  of  the 
Lower  Appellate  Court  has  not  caiegoiically 
met,  as  it  is  called,  and  refuted  the  reasons 
on  which  the  decision  of  the  Court  below 
has  proceeded  when  he  reversed  that  deci- 


sion ;  but  I  do  think  that,  in  such  circum- 
stances, the  party  who  is  defeated  in  the 
Lower  Appellate  Court  may  have  a  verj 
good  ground  of  objection,  and  may  very 
properly  apply  to  this  Court  for  relief,  al- 
though he  may  not  ask.  that  the  decision 
should  be  set  aside  upon  that  particnlar 
ground.  I  think  that,  if  the  Lower  Appel- 
late Court  reversed  a  well-considered  and 
clear  judgment  of  a  Court  below,  without 
assigning  any  reasons  for  its  decision,  and 
it  should  appear  upon  reading  the  two  judg*- 
ments  that,  if  those  reasons  had  been  fully 
given,  the  losing  party  might  very  probably 
be  enabled  to  base  upon  such  reasons,  a 
ground  ol  special  appeal,  in  such  a  case, 
I  think,  the  special  appellant  might  very 
properly  apply  to  this  Court  to  require  and 
direct  the  Lower  Appellate  Court  to  do 
that  which  the  law  requires,  viz.^  set  forth 
the  reasons  on  which  its  judgment  has 
proceeded ;  and  I  think  that,  if  an  appli- 
cation was  made  to  us  in  proper  time,  and 
if  the  nature  of  the  case  appeared  to  require 
it,  we  should  make  that  order;  and  there- 
upon, having  the  reasons  of  the  Lower  Ap- 
pellate Court  before  us,  we  should,  of  coarse, 
give  the  special  appellant  an  opportunity  of 
framing  his  grounds  of  special  appeal,  in 
order  that  the  case  might  have  a  proper 
hearing  in  the  special  Appellate  Court 

I  am  bound  to  say  that,  on  looking 
at  this  case,  even  supposing  such  an  ap- 
plication had  been  made  to  us,  I  do  noi 
think  it  is  a  case  in  which  we  ought  to 
grant  it.  I  observe  that  the  issues  have 
been  fairly  stated,  as  far  as  we  can  judge, 
and  that  reasons  have  been  given  at  consl- 
derable  length  for  the  decision  upon  those 
issues  It  will  very  frequently  happen 
that,  in  the  eyes  of  the  first  Court  and  the 
Lower  Appellate  Court,  different  points  in  a 
case  may  appear  to.  be  of  greatly  varying 
importance.  Those  points  which  the  Court 
of  first  instance  has  discussed  with  great 
pains,  and  upon  which  it  has  given  its 
judgment  at  great  length,  may  not  appear 
to  the  Ap|>ellate  Court  to  be  cardinal  points 
in  the  case  ;  and  therefore  those  points  which 
the  Court  of  first  instance  has  comparatively 
neglected  will  receive  much  greater  auemion 
at  the  hands  of  the  Lower  Appellate 
Court ;  and  it  would  be  impossible  to  say 
ci  priori  that,  in  respect  of  the  selection  of 
those  points  in  which  the  judgment  should 
be  full,  or  in  which  it  should  be  meagre, 
the  Lower  Appellate  Court  was  wrong. 
We  ought^  on  the  contrary,  to  presume  that 
the  superior  Court,  presided  over  as  it  is  by 
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the  more  experienced  Judge  of  the  two,  was 
more  competent  to  say  which  were  the 
reaJIj  important  points  in  the  case.  I  do 
oot  think,  therefore,  it  can  ever  be  said, 
as  matter  of  law,  that,  for  such  a  reason  as 
this,  ve  ought  to  reverse  the  judgment  of  the 
Court  below. 

I  may  add  also  that,  although  a  general 
observation  of  this  sort  has  been  made,  yet 
Mr.  Twidale  has  not  pointed  out  any  deci- 
sions of  Division  Benches  of  this  Court 
which  have  held  that  it  is  the  doty  of  this 
Coait  to  reverse  the  judgment  of  the  Lower 
Coart  under  such  circumstances.  There 
may,  no  doubt,  have  been  instances  in 
vbich  such  an  order  has  been  made,  and  it 
may  have  been  justified  by  the  circnm- 
sunces. 

1  have  thought  it  right  to  say  this,  because 
otherwise  it  might  be  supposed  that  we 
were  proceeding  in  manifest  discord  with 
the  views  of  other  Benches  of  this  Court, 
and,  as  far  as  1  am  concerned,  nothing  could 
be  further  from  mv  intention. 

Markby,  y. — With  regard  to  this  particu- 
lar case,  I  must  sav  there  is  a  sufficient 
statement  by  the  Judge  of  the  motives  of 
his  decision,  to  enable  (if  there  were  any 
groands  for  it)  the  party  against  whom  the 
dedsioa  has  been  given  to  frame  a  special 
appeal. 

With  regard  to  the  suggestion  that  has 
been  made  as  to  the  practice  of  this  Bench 
being  different  from  that  of  other  Division 
Benches,  it  is  the  6rst  time  I  have  ever 
beard  of  it.  1  cannot  conceive  that  the 
mere  omission  of  the  Judge  to  do  his  duty 
in  recording  the  reasons  for  his  decision, 
Cfwld  form  a  ground  of  special  appeal  on 
which  that  decision  mav  be  reversed. 

It  is  unnecessary  to  say  what  would  be 
the  proper  course  if  the  Judge  were  to  reverse 
the  decisiOD  of  the  Lower  Court  in  such 
brief  and  indefinite  terms  as  made  it  impossi- 
ble to  frame  any  grounds  of  special  appeal. 
My  present  impression  is  that  the  proper 
course  for  the  vakeel  of  the  special  appellant 
to  adopt  would  be  to  come  at  once  with  an 
application  to  this  Court,  and  to  ask  that  the 
case  may  be  sent  back  in  order  that  the  Judge 
mvf  state  his  reasons  more  fully.  Probably 
he  would  have  to  make  out  a  very  good  case 
before  that  would  be  done ;  but  I  am  not  at 
present  prepared  to  say  that  he  might  not 
do  it,  but  that  it  would  be  a  good  ground 
of  special  appeal  upon  which  the  judgment 
of  the  Lower  Appellate  Court  might  be  re- 

VoU  XII. 


versed.  I  have  not  heard,  nor  do  1  know, 
of  any  decision  of  this  Court  to  that  effect. 
If  there  are,  it  is  the  duty  of  the  vakeel  to 
bring  them  before  us,  and  if  we  do  not 
follow  them,  we  should,  I  imagine,  take  the 
usual  course  of  referring  the  matter  to  a 
Full  Bench. 


The  1 2th  July  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Questions  of  title— Intervenors— Section  77,  Act 

X.,  1859. 

Case  No.  565  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  b^y 
the  Officiating  Additional  Judge  of  Jes- 
sore,  dated  the  2nd  December  1868,  re- 
versing  a  decision  of  the  Deputy  Collec- 
tor of  that  District,  dated  the  igth  Sep- 
tember i86y. 

Ram  Chunder  Banerjee  (Plaintiff),  Appellant, 

versus 

Shaik  Ekramoollah  (Objector),  Respondent, 

Baboos  Motee  Lall  Mookerjee  and  Mothoo- 
ranath  Bose  for  Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondent. 

Where  parties  have  conflictingrintere8ts,Section  77,  Act 
X.  of  1859,  does  not'allow  the  title  to  receive  rents  to 
be  tried  in  a  rent>suit,  but  reserves  such  questions  to  be 
determined  in  a  regular  suit. 

Peacock,  C.  J, — It  appears  to  me  that  the 
decision  of  the  Lower  Appellate  Court 
ought  to  be  reversed.  It  clearly  ought  to 
be  reversed  as  to  the  rent  of  1271,  127a,  and 
1273,  which  became  due  to  plaintiff  and 
which  was  found  never  to  have  been  paid, 
and  for  which  he  got  a  decree  from  the  first 
Court.  The  only  remaining  question  is  as 
to  the  rent  of  1274. 

It  appears  to  me  that  Section  yjy  Act  X. 
of  1859.  was  never  intended  to  albw  the 
title  to  receive  rents  to  be  tried  in  a  rent- 
suit  in  cases  in  which  parties  might  have 
conflicting  interests.  That  Section  reserves 
such  questions  to  b.e  determined  in  a  regular 
suit.  But  as  there  are  decisions  by  Division 
Benches  of  this  Court  to  the  effect  that,  in- 
dependently  of  that  Section,  questions  of 
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title  may  be  raised  by  intervenors,  I  should 
have  thought  it  necessary,  if  this  case  fell 
within  the  principle  of  those  cases,  to  refer 
it  for  the  consideration  of  a  Full  Bench. 
But  it  appears  to  me  on  the  showing  of  the 
intervenor  himself,  that  at  the  time  of  his 
intervention  he  had  no  title  to  receive  the 
rents.  According  to  the  cases  cited,  one* 
from  I  Bengal  Law  Reports,  Privy  Council 
cases,  page  23,  and  another  from  Volume  XL 
of  the  Weekly  Reporter,  page  161,  it  ap- 
pears that  a  mere  purchase  of  a  mourosee 
tenure  sold  under  Aft  VII L  of  1865  of  the 
Bengal  Council,  does  not  of  itself  necessari- 
ly destroy  all  under-tenures.  In  this  case 
up  to  the  time  of  his  intervention,  the  pur- 
chaser Vho  intervened  had  never  made  any 
claim  whatever  to  set  aside  the  dur-mouro- 
see  of  plaintiff,  nor  does  he  show  that  the 
ryots  who  held  under  the  dur-mouroseedar 
had  attorned  to  the  intervenor,  or  in  any  way 
become  his  tenants. 

For  the  above  reasons,  it  appears  to  me 
that,  the  decision  of  the  Lower  Appellate 
Court  ought  to  be  reversed,  and  the  decision 
of  the  first  Court  restored  with  the  costs 
of  this  appeal  and  the  costs  in  the  Tx)wer 
Appellate  Court. 


The  1 2th  July  1869. 

Present  : 

The  Ilon'ble  F.  H.  Kemp  and  F.  A.  Olover, 

Judges, 

Cog:naie  cases— Appeal  to  Privy  Council— High 
Court  reTeraing  ita  own  ^ocision. 

Cases  Nos.  91  to  93  of  1869. 

Applications  for  review  of  judgment  pass- 
ed by  the  Hon  hie  Justices  Kemp  and 
Seton-Karr,  on  the  ^oth  August  186^, 
in  Special  Appeal?  IVos,  qj;^,  ^^TJ,  ^nd 
3288  of  1864. 

Sutto  Surrun  Ghosal  Bahadoor,  Defendant 
(Appellant),  Petitioner, 

versus 

Tarinee  Churn  Ghose  and  others,  PUintiflFs 
(Respondents),  Opposite  Party, 

Baboos  Hem  Chunder  Banerjee  and   Obhoy 
Churn  Base  for  Petitioner. 

Baboos  Mohendro  Lall  Shom4  and    Khet- 
iurnath  Bose  for  Opposite  Party. 

*  Fatima  Khatoan  «f.  Mahomed  Jan  Chowdhry,     I 

10  W.  R.  29. 


Of  five  cognate  cases  gt>verned  by  one  decision  of  tkc 
Hi^rh  Court,  the  only  two  which  were  above  lo^ooo  rupees 
were  appealed  to  the  Privy  Cuuicil,  who  reversed  the 
decision  of  the  Court.  On  an  application  of  tie 
successful  appellant  made  within  90  days  fnovn  tJbe  de- 
cision of  the  Privy  Council,  the  Hirh  Court  reversed 
its  own  decision  in  the  three  cases  which  had  not  been 
appealed. 

Kemp,  J, — These  are  three  applications  to 
review  the  judgment  of  this  Court,  dated 
30th  of  August  1865. 

It  appears  that  Bahoo  Degumbur  Mitier 
brought  five  separate  suits  for  enhaocemeni 
of  rent  against  Rajah  Sutto  Surrun  GbosaL 
The  five  cases  were  appealed  to  this  Coait 
specially,'  and  on  the  30jth  August  1865, 
the  Court  (Present :  Kemp  and  Setoo-Karr, 
J  J.)  dismissed  the  appeals. 

The  Rajah  appealed  two  of  the  five  cases. 
the  valuations  of  which  were  above  10,000 
rupees,  to  the  Privy  Council,  and  the  deci- 
sion of  this  (^ourt  was  reversed. 

The  Rajah  now  applies  praying  that,  with 
reference  to  the  decision  of  the  Pri\7  Coun- 
cil, this  Court  will  reverse  its  decision  in 
the  three  cases  which  were  not  appealed  to 
England. 

The  other  side  contend  that  as  this  ap* 
plication  has  been  made  after  more  than  90 
days  from  the  date  of  the  decision  of  this 
Court,  and  as  the  applicant  did  not  ask  for 
a  review  of  ihe  decision  of  this  Covit  in 
the  three  cases,  the  subject  of  this  applica- 
tion, nor  take  any  step  to  obtain  the  permis- 
sion of  the  Privy  Council  to  include  those 
three  cases  in  the  appeal  made  to  that  tri- 
bunal, the  application  ought  to  be  rejected. 
A  decision  of  the  Full  Bench,  published  in 
Volume  IX.,  Weekly  Reporter,  page  181, 
and  other  decisions  by  Divisional  Benches 
following  that  ruling,  have  been  quoted. 

We  think  that  the  present  application 
must  be  granted.  The  ruling  of  the  Full 
Bench  refers  to  a  case  in  which  a  new  ex- 
position of  the  law  had  been  laid  down 
contrary  to  that  which  had  governed  the 
decision  of  cases  for  years  past.  It  was 
held  that  it  would  not  be  right  to  permit  a 
review  of  decisions  which  had  been  passed 
years  ago,  merely  because  this  Court  bad 
taken  a  different  view  of  the  law  from  that 
hitherto  taken,  not  by  one  Bench,  but  by  the 
Courts  throughout  the  country. 

In  the  case  before  us,  the  interpretation 
put  by  the  Court  upon  a  decision  of  tlie 
Piivy  Council  in  the  case  of  Ranee  Samo* 
moyee,aad  upon  Regulation  XL  of  idaa,  was 
held  by  their  Lordships  of  ihe  Privy  OouiigII 
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10  be  erroneous.  One  decision  governed  the 
five  cases  appealed  to  this  Court,  and  the 
cases  were  cognate  cases. 

Ii  is  true  that  the  applicant  might  have 
ailied  this  Court  to  review  its  decision  in 
the  three  cases  which  were  not  appealed  to 
the  Privy  Council,  or  he  might,  following 
ibe  precedent  laid  down  in  the  case  of  Baboo 
Gopai  Lall  Tagore,*  have  applied  to  that 
tiibunal  to  call  for  the  three  cases,  and  decide 
them  with  the  cases  appealed  ;  but  it  is  clear 
to  as  that  the  applicant  did  not  take  this 
step,  because  he  was  under  the  impression 
that  an  appeal  in  a  case  of  a  valuation  below 
10,000  rupees  was  wholly  inadmissible. 

Taking,  therefore,  into  consideration  that 
the  five  cases  were  cognate  cases ;  that  one 
jw^ment  governed  the  five  cases  ;  and  that 
the  jadgmem  of  this  Court  has  been  set 
a»dt  in  appeal  by  the  superior  Court,  we 
thisk  that  a  just  and  reasonable  cause  has 
been  shown  by  the  applicant  why  he  did 
not  apply  for  a  review  at  an  earlier  date. 

We  may  observe  that  this  application  has 
been  made  within  90  days  from  the  deci- 
sion of  the  Privy  Council. 

The  decision  of  the  Court  in  special  ap- 
peals, Nos.  937,  1635*  and  3288,  as  also  the 
decision  of  the  Principal  Sadder  Ameen  of 
the  24-PergunDah8,  are  reversed,  and  the 
special  appeals  Nos.  937,  1635,  and  3288 
are  decreed  with  costs,  including  the  costs 
(tf  this  application. 


The  1 2th  July  i86y. 

Present  : 

The  Honble  G.  Loch  and  K.  Jackson, 

Judges. 

PomtaMory  salt— Fraud. 

Case  No,  3267  of  1869. 

iipedal  Appeal  from  a  decision  passed  by 
tht  Judge  of  Bhaugulpore,  dated  the  tjth 
May  1868,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  28th  June  1866. 

Kchamoyee  and  others  (Plaintiffs),  ^//r//a/i/j, 

versus 

Hiio  Soonduree  Dassee  and  others  (Defend- 
ants), Respondents, 

Mr,  R,  E,  Twidale  for  Appellants. 
*3  W.  R.  I. 


Baboos  Onookool  Chunder  Mookerjee  and 
Sreenath  Doss  for  Respondents. 

In  a  suit  to  recover  immoveable  property  alleged  to 
have  belongfed  to  plaintiff's  husband,  which  she  inherit- 
ed from  him  at  his  death,  and  from  which,  after  :Mveo 
years  of  possession,  she  was  ousted  by  defendant,  whose 
possession  was  confirmed  by  the  Maiaristrate  under 
oection  318  of  the  Code  of  Criminal  l^rocedure,  de* 
fendant  claimed  under  a  deed  of  sale  which  the  l^owier 
Courts  found  to  have  been  executed  in  fraud  of  cre- 
ditors. 

Held  that,  if  plaintiff  was  in  possession  for  seven 
years  since  her  husband*s  death,  sne  should  not  be  al- 
lowed to  be  dispossessed  on  the  ground  of  a  fraudulent 
deed  to  which  defendant  was  a  party  years  previously^ 
to  which  plaintiff  was  no  party. 

Jaclisony  J. — The  principal  plaintiff  in 
this  case  sues  to  recover  certain  immgveable 
properly.  She  alleges  that  it  belonged  to 
her  husband,  Protab  Chunder,  who  died  in 
1857,  who  remained  in  possession  of  it  up  to 
ihe  dale  of  his  death,  and  that  she  then  in- 
herited it,  and  possessed  it  from  his  death 
until  the  year  1864,  when  the  defendant,  who 
is  the  sister  of  Protab  Chunder,  succeeded 
by  connivance  with  the  plaintiff's  servants 
and  omlah  in  ousting  her,  and  obtained  an 
order  from  the  Magistrate  confirming  her 
possession. 

The  defendant  alleges  that  she  is  entitled 
to  the  property  in  dispute,  partly  under  a  gift 
and  partly  under  a  deed  of  sale,  and  that  she 
has  been  in  possession  of  the  property  for 
more  than  twenty  years,  and  that  the  plaii^- 

1  iff's  suit  is  consequently  barred  under  the 

I  Law  of  Limitation. 

I      The  first  Court  found  against  ihc  defend- 

I  ant's  allegation  of  gift.  As  respects  the 
deed  of  sale,  it  found  that,  as  it  was  admitted 
that  the  deed  in  question  had  been  executed 
in  fraud  of  creditors,  it  was  binding  upon  the 
plaintiff. 

The  Judge,  on  appeal,  was  of  the  same 
opinion,  and  the  real  contention  before  this 
Court  on  special  appeal  is  whether  the  Courts 
were  right  jn  the  law  they  have  thus  laid 
down.  The  Judge  has  given  no  opinion 
upon  the  facts  of  the  case.  He  has  not 
decided  whether,  since  the  deed  of  sale  was 
executed,  the  plaintiff,  and,  before  her,  the 
plaintiff's  husband,  remained  in  possession, 
notwithstanding  that  deed;  but  taking  evea 
these  facts  as  proved,  the  Judge  is  of  opinion 
that  the  plaintiff's  claim  should  be  disn^issed 
because  the  plaintiff  was  a  party  to  the  fraud» 
which  she  ad  mils  was  practised  by  her 
husband. 

We  think  that  the  Judge  is  not  correct  in 
ruling  that  the  plaintiff  was  a  party  to  tlu 
fraud    of    her   husband.     If    the    plaintiff's 
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statement  of  fact  is  correct,  there  has  been 
a  great  fraud  committed  by  the  defendant 
upon  her,  and  it  may  be  that  the  plaint- 
iff's husband  and  the  defendant  joined  in 
committing  a  fraud  when  the  deed  of  sale 
was  executed;  but  so  far  from  the  plaintiff 
upon  her  own  statement  joining  in  that  fraud, 
the  fact  appears  to  be  that  the  plaintiff,  in 
some  petition  to  the  Court,  stated  that  the 
transaction  was  a  fraudulent  one.  If,  this 
had  been  a  suit  brought  by  the  plaintiff's 
husband  to  recover  this  property,  alleging 
that  the  deed  was  a  fraud,  the  Courts  would 
rightly  have  held  him  bound  by  his  own 
acts,  and  would  not  let  him  obtain  any  ad- 
vantage from  his  fraud.  If.  again,  the  plaint- 
iff in  this  suit  has  never  been  in  possession, 
and  the  defendant  has  been  in  possession,  the 
Courts  would  not  now  listen  to  any  allegation 
of  the  plaintiff  attempting  lo  void  the  trans- 
action on  the  ground  of  fraud.  But  if  the 
plaintiff's  allegations  are  correct,  that  is,  if 
she  has  been  in  possession  of  this  property 
for  seven  years  since  her  husband's  death, 
it  seems  contrary  to  all  equity  that  the  de- 
fendant should  be  allowed  to  dispossess  her 
on  the  strength  of  a  fraudulent  deed  to  which 
the  defendant  was  a  party  years  previously. 
The  result  would  be  that,  because  the  plaint- 
iff's husband  and  the  defendant  attempted 
to  commit  another  fraud  twenty  years  ago, 
the  defendant  is  to  be  allowed  to  commit 
another  fraud  now  upon  the  plaintiff  who 
was  no  party  to  the  former  fraud. 

The  case,  of  Porikheet  Sahoo,  reported  at 
page  221,  Volume  III.,  Weekly  Reporter,  is 
quoted  against  this  view  of  the  law.  From  the 
judgment  it  is  not  clear  whether  the  plaititiff's 
were  found  to  have  been  in  possession,  as  al- 
leged, or  not.  If  the  plaintiffs  were  not  in  pos- 
session, no  fraud  was  committed  upon  them. 
The  estate  had  been  actually  made  over  to 
the  defendant,  and  even  the  heirs  of  the  per- 
son who  made  it  over  in  fraud  would  not  be 
entitled  to  recover  that  estate  oi>  the  allega- 
tion that  it  was  made  over  for  fraudulent 
purposes. 

The  most  important  point  for  the  plaintiff 
to  establish  by  clear  and  undoubted  evidence 
is  that  she  has  been  in  possession,  as  she 
alleges,  during  the  seven  years  which  elaps- 
ed from  the  date  of  her  husband's  death 
until  she  was  ousted.  As  the  alleged  ouster 
was  the  result  of  an  enquiry  under  Section 
3i8,Act  XXV.  of  1861,  there  is  every  pie- 
sumption  against  the  plaintiff's  having  been 
in  possession  ;  but  still  it  may  be  able  to  prove 
that  the  decision  on  that  point  by  the  Magis- 
trate was  crroneoujj,  And  ihui  5I1C  lias  all  ulon«r 


been  in  possession.  If  she^  can  prove  this, 
then  will  come  the  question  whether  the 
deed  propounded  by  the  defendant  is  a  valid 
deed  or  a  fraudulent  transaction.  No  slate* 
ment  made  by  the  plaintiff*s  husband  or  the 
plaintiff  will  be  any  evidence  upon  that 
point.  The  plaintiff  will  have  to  give  some 
evidence,  lo  make  out  a  primd-facie  case 
that  the  deed  was  a  mere  paper-transaction. 

The  Judge  will  iiave  to  consider  whether 
the  fact  of  possession  will  not  be  sufficient 
primd'facie  evidence,  as  it  is  inconsistent 
with  the  sale  being  a  genuine  transfer  of 
the  properly,  and  then  it  will  be  for  the  de- 
fendant to  establish  her  purchase. 

The  Judge  has  also  in  his  decision  found 
against  the  plaintiff,  apparently  on  the  alle- 
gation that  she  is  attempting  to  vary  a  con- 
tract entered  into  by  her  husband  by  parol 
evidence.  But  the  question  here  is  whether 
a  contract  was  entered  into  at  all,  or  not 
There  is  no  attempt  merely  to  vary  the 
terms  of  a  contract. 

The  Judge's  decision  must  be  reversed. 
and  the  case  remanded  for  re-trial. 


The  1 2th  July  1869. 

Pnseni : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse.  Bari,^  Judges, 

Statements  made  by  parties— Evidence. 

Case  No.  762  of  1861;. 

Spta'al  Appeal  from  a  decision  passed  by 
the  Addiiional  Subordinate  Judge  of 
Chillagon^,  dated  the  jisi  December 
1868,  affirming  a  decision  of  the  Moonsiff 
of  Raojan^  dated  the  2$th  April  1868, 

Ayelun  and  others  (Plaintiffs),  Appellanls^ 

versus 

Ram  Sebuk  Poddar  and  others  (Defendants). 

Respondents, 

Baboo  Bykuntnath  Paul  for  Appellants. 

No  one  for  Respondents. 

A  statement  made  by  a  party  is  not  ipso  facto  conclu- 
sive against  him,  though  it  maybe  used  against  him, and 
may  be  evidence  more  or  less  v^ifirhty,  possibly  even 
conclusive,  according  to  the  circumstances  of  each  case 
and  the  result  come  to  by  judicial  investigation. 

Ba\le}\    7- — 1"^^  plaintiffs   in   this   case 
bued  lor  possesbioii  <^f  \  gundahs  3  cijwries 
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3  krants  of  land.  Their  allegation  was  that 
ihev  held  7  gandahs  of  land  through  the 
defendant  No.  2,  and  that  on  that  defend- 
ants relinqaishing  those  lands,  they  were 
in  khas  p-^ssession  thereof,  but  that  the 
defendant  No.  i  encroached  on  the  lands 
and  took  possession  of  the  4  gundahs  3 
covries  3  krants  of  land  in  suit. 

The  defendant  No.  i,  Ram  Sebuk,  plead- 
ed that  ihe  plaintiffs  had  no  right  whatever 
to  the  lands  in  dispute,  and  thai  the  whole 
ol  the  7  gundahs.  including  the  4  gun  lahs 
3  cowries  3  krants  of  lands  sued  for,  was 
occupied  by  the  homestead  of  ihe  defendant 
No.  2,  and  was  in  his  possession. 

The  defendant  No.  2  supported  this 
answer. 

The  MoonsifP  dismissed  the  plaintiffs'  suit, 
on  the  ground  ihat  the  plaintiffs  produced 
no  wicnesses,  and  took  no  steps  for  conduct- 
ing the  case  on  the  day  fixed  for  its  fiearing. 

The  Ix>wer  Appellate  Court  originally  re- 
manded the  case  for  additional  evidence  to 
be  taken.  It  is  not  sta'cd  under  what  Sec- 
tion of  the  Procedure  Code  this  was  done, 
nor  is  there  any  thing  on  the  record  to  show 
whether  it  was  done  in  accordance  ^vith  the 
provisions  of  Section  351,  or  any  other  Sec- 
tion. But  be  thai  as  it  may  on  the  additional 
evidence  being  before  the  Lower  Appellate 
Conn,  that  Court  dismissed  the  plaintiffs*  suit 
on  the  ground  that  the  plaintiffs  did  not  suffi- 
ciently state  in  their  plaint  the  right  upon 
^ich  they  came  into  Court,  nor  did  they 
prove  any  possession  at  all,  nor,  consequently, 
wy  dispossession  of  what  they  declared  they 
were  in  possession  of  by  the  relinquishment 
ot  defendant  No.  2  :  nor  did  they  slate  whether 
flJcy  purchased  ryotee,  or  what  specific  ri,!<ht. 
Oie  Ix>wer  Appellate  Court  also  refers  to 
certain  decisions  in  which  the  plaintiffs,  as 
defendants  there,  set  up  their  title  by  purchase 
trf  the  lands  in  dispute,  as  also  their  right  to 
certain  trees,  but  these  claims  were  rejected, 
w  those  cases,  the  defendant  No.  2, 
rectambur,  was  a  party,  but  the  defendants 
^os.  I  and  3  were  not. 

The  Lower  Appellate  Court  having  dis- 
tttsscd  the  plaintiffs'  siiit,  the  plaintiff's  ap- 
P«^i  specially,  and  urge,  firstly,  that  the 
'^cr  Appellate  Court  should  have  held 
«c  defendant  No.  2  concluded  by  his 
**tenient8  in  the  former  case  ;  and,  secondly, 
j**tt  the  Lower  Appellate  Court  is  wrong 
•n  admiuing  the  plea  of  the  collusion  of 
pendant  No.  3  with  the  plaintiffs  in  the 

^B^er  suit  as  there  was  no  legal  evidence  to 
wpport  thai  charge. 


On  the  first  point,  we  asked  the  pleader 
for  the  special  appellant  to  show  us  authori- 
ty to  support  his  plea  that  a  statement  made 
by  a  party  is  ipso  facto  conclusive  against 
him,  but  he  has  been  unable  to  show  us  any. 
The  rule  of  law  appears  to  us  to  be  that 
any  statement  made  by  a  party  may  be  used 
against  him.  and  may  be  evidence  more  or 
less  weighty,  possibly  even  conclusive,  ac- 
cording to  the  circumstances  of  each  case 
and  the  result  come  to  by  judicial  investiga« 
tion  of  the  case. 

In  regard  to  the  second  plea,  it  is  quite 
clear  that  the  Lower  Appellate  Court  has 
credited  the  evidence  supporting  the  plea 
of  the  defendant  No.  2,  that  the  statement 
relied  upon  by  the  plaintiffs  as  evidence 
against  the  defendants  was  made  in  collusion, 
that  is  to  say,  in  his  absence  and  without 
any  opportunity  of  showine:  that  he  was 
really  no  party  to  that  statement. 

Under  these  circumstances,  we  see  no 
reason  whatever  to  intert'ere  with  the  deci- 
sion of  the  Lower  Appellate  Court. 

We  would  only  add  that  the  judgment  of 
the  Lower  Appellate  Court  has  been  based 
on  the  facts  ibat  no  sufficiently  clear  title 
was  set  up  by  the  plaintiffs  in  their  plaint, 
and  no  sufficient  proof  given  by  them  of 
any  title  or  possession  It  bas  not  been 
shown  that  this  finding  of  fact  and  decision 
on  it  is  any  way  erroneous  in  law. 

We  dismiss  this  special  appeal,  but  with- 
out costs  as  the  respondent  does  not  appear. 


The  12th  July   1869. 

Present : 

» 

I  The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

I  Judges. 

I 

Section  77.  Act  X.,  1859— Jurisdictioii. 

i  Case  No.  20  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Cuitack,  dated 
the  joth  October  1868,  affirming  a  deci- 
sion of  the  Assistant  Collector  of  Jaj^ 
pore,  dated  the  joth  May  t868, 

Markoond  My  tee  (Intcrvenor),   Appellant^ 

versus 

Ununi    Mohapatiur  (Plaintiffj,  and   another 
(^Defendant),   Respondents, 
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Baboos   Ob  hoy   Churn  Bose  and  Mohendro 
TmU  Milter  for  Appellant. 

Baboos    Unttoda  Perskad  Banerjee  and  Ro- 
mesh  C  hunder  Mitter  for  Respondents. 

The  only  question  which  an  intervener  under  Section 
77,  Act  X.,  1S59,  is  entitled  to  raise,  cither  before  the  Col- 
lector or  in  appeal,  is  one  relating  to  the  fact  of  previ- 
ous  receipt  and  enjoyment  of  rent.  The  legal  title,  if 
any,  of  the  losing  party  is  saved  for  determination  in 
the  Civil  Court. 

JacKson^  J. — In  this  case,  the  intervenor 
appealing  specially  from  the  decision  of  the 
Judge,  desireis  to  brii»g  before  this  Court  a 
question  relating  to  his  liile  to  the  land' for 
which  the  rem  was  claimed.  I  think  it 
quite  clear  that  the  only  question  which  an 
Intervenor  in  a  rent- suit  under  Section  ']'j 
Act  X.  of  1^59,  is  entitled  to  raise,  either 
before  the  Collector  or  in  appeal,  is  one 
relating  to  the  fact  of  previous  receipt  and 
enjoyment  of  rent.  The  party,  whether 
Intervenor  or  plaintiff,  against  whom  the 
decision  upon  that  point  is  given  in  the  Re- 
venue Court,  has  his  right  expressly  saved, 
if  he  has  a  legal  title  to  the  rent  of  such 
land  or  tenure,  to  establish  his  title  by  a 
suit  in  the  Civil  Court,  if  instituted  within 
one  year  from  the  date  of  the  decision. 
That  clearly  indicates  the  line  of  demarca- 
tion between  the  jurisdictions  of  the  two 
Courts.  The  Revenue  Court  enquires  merely 
into  the  fact  of  previous  receipt  and  enjoy- 
ment of  rent;  and  the  Civil  Court,  by  way 
of  supplement,  determines,  if  necessary,  the 
legal  rights  of  the  parties. 

We  have  been  referred  to  two  precedents 
of  this  Court,  one  in  7  Weekly  Reporter 
25,  and  the  other  in  10  Weekly  Reporter 
67.  In  the  first  of  those  two  cases,  the 
special  appellant  was  the  defendant,  and  in 
the  second  of  them,  the  question  brought  be- 
fore the  Division  Bench  was,  whether  or 
not,  when  a  Collector  had  decided  the  ques- 
tioii  which  under  Section  77  may  be  raised 
between  the  plaintiff  and  the  intervenor,  an 
appeal  lay  to  the  Zillah  Judge.  I  think, 
therefore,  that  neither  of  those  two  cases 
is  any  ^ide  for  us  in  the  present  instance, 
and  that  this  special  appeal  must  be  dismiss- 
ed with  costs. 

Markby,  J. — 1  am  of  the  same  opinion. 


The  i2tb  July  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

Judges, 

Limitation— Younger  widow — Snccessioii — 
Mitalbiliara  Law. 

Case  No.  877  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jirhooi,  daied 
the  24th  November  i868y  reversing  a  ^<- 
cision  of  the  Subordinate  Judge  of  thai 
District,  dated  the  18th  February  1868. 

Judoobunsee  Kocr  (Plaintiff),  Appellani, 

versus 

Girblurun  Koer  and  others  (Defendants), 

Respondents, 

• 

Baboo  Mohesh  Chunler  Chowdhry  for 

Appellant. 

Baboo  Hem  C hunder  Banerjee  for 
Respondents. 

Plaintiff  sued  for  a  declaration  of  her  right  in,  and 
possession,  with  mesne-proBts,  of  the  estate  of  ker 
late  huiband,  whose  younger  wife  she  had  been.  Osjhii 
death,  the  elder  widow  was  allowed  to  enjoy  possessioB 
during'  her  lifetime,  and  oi»her  death  the  present  suit 
was  brought.  The  f  x>wer  Appellate  Court  holdtti|f  tliat 
the  widows  had  equal  rishts,  dated  plaintiff's  cause  oC 
action  from  the  death  of  her  husband,  and  held  the 
suit  barred  by  limitation. 

Hrld  that  even  if  the  widows  had  equal  rigbt»  under 
Hindoo  Law,  yet  the  cause  of  action  to  the  yoiui0ery 
with  reference  to  the  moiety  of  the  estate  held  by  the 
elder  widow,  accrued  on  the  death  of  the  latter,  and 
then  only. 

Hbld  that  as  the  younger  widow  received  ao  allow- 
ance during  the  lifetime  o?  the  elder  from  the  profits 
of  the  estate,  the  possession  of  the  latter  was  not  ad- 
verse to  the  former. 

Quare. — Under  the  Mitakshara,  does  the  ^der  widonr 
inherit  the  whole  estate,  the  younger  receiving  mainte> 
nance  therefrom ;  or,  are  their  rights  equal  ? 

Kemp,  J. — The  plaintiff,  who  is  the  spe* 
cial  appellant  before  us,  sued  for  a  declaim-* 
tion  of  her  right  in,  and  for  possession,  with 
mesne-profits,  of  the  estate  of  ber  late 
husband  Lall  Beharee  Singh. 

It  is  not  denied  that  Lall  Beharee  died 
in  September  1849,  leaving  two  wives, 
Pholessuree,  the  elder,  and  the  plaintiff,  the 
younger  wife.  By  the  first  wife,  he  had 
three  daughters.  He  had  no  issue  by  the 
plaintiff. 

The  Court  of  first  instance  gave  the  plaint- 
iff a  decree,  overruling  the  plea  of  limitation 
raised  by  the  defendants. 

On  appeal,  the  Additional  Judge  ha:>  re- 
versed   the    decision    of    the    first    Court. 
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Tbe  Judge  is  of  opinion  that  the  suit 
of  tbe  plaintiff  is  barred  under  the  Statute 
of  Limitations.  Before  the  Judge,  on  the 
Imcin  bar,  it  was  contended  for  the  de- 
fendants that  the  plaintiff's  cause  of  action 
arose  in  1849,  when  her  husband  died,  and 
that  inasmuch  as  the  suit  has  not  been 
brought  within  12  years  from  the  date 
of  ^  death  of  ber  husband,  the  claim  is 
barred.  For  the  plaintiff,  it  was  contend- 
ed before  the  Judge  that  the  cause  of  action 
to  tbe  plaintiff  arose  on  the  death  of  the 
elder  widow  of  Lall  Beharee  Singh,  which 
took  place  in  Magh  1274.  and  that  the  suit 
is  therefore  well  within  time. 

Tbe  Judge  observes  that  the  question  to 
be  decided  is  this:  *'When  a  Hindoo  dies, 
♦* leaving  two  widows,  do  they  both  inherit 
''eqttaliy^  or  is  the  right  of  the  second 
"wife  to  possession  in  abeyance  during  the 
"life  of  the  elder?" 

The  Judge,  after  remarking  that  he  can 
fmd  1)0  decisions  of  the  late  Sadder  or  of 
this  Court  on  the  point,  proceeds  to  state 
that  at  page  19  of  Volume  I.  Sir  William 
Macnagbten  says:  "If  there  be  more  than 
one  widow,  their  rights  are  equal." 

That  in  the  Vyavastha  Darpana  it  is  stat- 
:  ed:  "If  there  be  two  or  more  wives,  they 
'^have  an  equal  right  to  inherit  the  estate, 
*'itK:e  they,  being  of  the  same  tribe,  are  all 

That,  on  the  other  hand,  Sir  I'homas 
Sliaage,  at  page  56,  Volume  I,  says  :  **  She 
**kia  (the  elder  or  first)  who  succeeds  even- 
"tuaHy  to  her  husband  as  his  heir,  maintain- 
"ingthe  others,  who  inherit  in  their  turn  on 
"hw death:"  and  he  repeats  this  statement 
at  page  137.  The  Judge  here  remarks  that 
Sir  Thomas  Strange  refers  lo  Volume  III.  of 
Cotebrooke's  Digest,  but  that  the  Judge  was 
imable  to  find  in  the  Digest  any  such  pas- 
sage. He  therefore  concludes  that  Sir 
Thomas  Strange  was  referring  to  a  case 
where  the  wives  nr^t  being  of  the  same  tribe 
ve  not  of  equal  rank. 

On  the  whole,  the  Judge  was  of  opinion 
that  the  weight  of  authority  was  on  the 
Bide  of  equal  inheritance,  and  that  he  must 
kdd  that  the  suit  of  the  plaintiff  was  bar- 
tcd  by  limiiation. 
In  special  appeal,  it  is  contended — 
That  the  Judge  is  wrong  in  law,  inas- 
tnuch  as  his  decision  is  based  upon  the  erro- 
neous supposition  that  the  plaintiff  had  an 
^aal  right  to  possession  with  the  elder 
widow. 


*  Vjmvastha  22,  8.  vo.  Ed.,  p.  41. 


That  admitting  that  the  right  of  the  plaint- 
iff was  equal,  she  was  competent  to  waive 
her  right  to  joint  possession  in  favor  of  the 
elder  widow  by  consenting  to  lake  from  the 
estate  a  suitable  maintenance  during  the 
life  of  the  elder  widow. 

That  the  estate  of  the  deceased  was  not  in 
the  actual  possession  of  either  of  the  widows, 
and  therefore  neither  of  them  can  be  said  to 
have  been  holding  the  property  in  exclusion 
of  the  other. 

That  no  adverse  possession  for  more  than 
1 2  years  has  been  pleaded,  proved,  or  found. 
The  Judge  was  therefore  wrong  in  dismiss- 
ing the  suit  as  barred.  • 

That  as  regards  a  moiety  of  the  estate, 
the  cause  of  action  could  un<ler  no  circum- 
stances arise  until  the  death  of  the  elder 
widow.  The  Judge  was,  therefore,  clearly 
in  error  in  dismissing  the  entire  claim  of 
the  plaintiff  as  barred  by  limitation. 

With  respect  to  the  last  ground,  there 
can  be  no  doubt  that  the  Judge  was  wrong 
in  dismissing  the  plaintiff's  suit  in  its  en- 
tirety. Admitting  that  the  two  widows  of 
the  deceased  had  an  equal  right,  it  is  clear 
that  on  the  death  of  the  elder  widow,  the 
heir  of  the  husband  would  be  the  younger 
widow.  The  elder  widow  had  but  a  life- 
interest  in  the  estate  of  her  husband,  which 
terminated  with  her  life.  The  cause  of  action 
to  the  younger  widow,  with  reference  to  the 
moiety  of  the  estate  of  the  husband  held  by 
the  elder  widow,  accrued  on  her  death,  and 
then  onlv. 

But  it  is  a  m'oot  point  whether,  under  the 
Mitakshara,  the  elder  widow  inherits  the 
whole  estate,  the  younger  widow  receiving 
maintenance  from  the  estate ;  or  whether 
the  rights  of  the  two  widows  are  equal. 
There  are  authorities  both  ways.     ^ 

At  page  55,  Volume  I  of  the  Elements 
of  the  Hindoo  Law  by  Sir  Thomas  Strange, 
it  is  stated  that  **the  elder  widow  succeeds 
"eventually  to  her  husband  as  heir,  main- 
**taining  the  others,  who  inherit  in  their 
*•  turn  on  her  death,  or  even  during  her  life 
"in  the  event  of  her  degradation  or  the 
"like."  Again,  at  page  158  of  the  same 
author :  "  Where  a  man  has  left  more  widows 
**  than  one,  and  no  son  by  any,  she  who  was 
'•first  married  succeeds,  maintaining  the 
"others."  On  the  other  hand,  Macnagbten, 
at  page  19.  says:  "If  there  be  more  than 
one  widow,  their  rights  are  equal." 
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This  much,  however,  is  clear  that  in  this 
case  the  possession  of  Phulessuree,  the  elder 
widow,  was  not  adverse  to  the  younger  widow, 
the  plaintiff;  the  eider  widow  was  permitted 
to  enjoy  the  possession  of  the  husband's 
estate  during  her  lifetime,  the  younger 
widow  receiving  an  allowance  from  the  pro- 
fits of  the  estate. 

Holding,  therefore,  that  the  suit  of  the 
plaintiff  is  not  barred,  we  remand  the  case 
for  trial  on  the  merits.  Costs  to  follow  the 
result.  - 


The  I3ih  July  1869. 

•  Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki ,  Chief 
Justice^   and    the    Honble    Dwarkanaih 
Mitter,  Judge, 

Obstructioii  to  thorottg:hfares— Right  of  suit- 
Section  308  et  sea.,  Code  of  Criminal  Proce- 
dure—Rig^ht  to  a  Jury. 

Case  No.  654  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore, 
dated  the  21st  December  i868y  reversing 
a  decimn  of  the  Moonsiff  of  Khoolneah, 
dated  the  20th  March  i868, 

Buroda  Pershad  Moostafee  (Defendant), 

Appellant, 

versus 

(lOra  Chand  Moostafee  (Plaintiff), 
Respondent. 

Baboo  Sungshee  Dhur  Sein  for  Appellant. 

Baboo  A  shoo  tosh  Chatterjee  for 
Respondent. 

No  one  has  a  ri^ht  to  sue  for  obstructing  a  public 
road,  even  if  he  gave  the  road  to  the  public,  without 
showing  that  he  has  sustained  some  particular  incon> 
venience  in  consequence  of  that  obstruction. 

The  jurisdiction  given  to  a  \fagistrate  by  Section 
308  et  seq,oi  the  Code  of  (  riminal  Hrucedurc,  in  regard 
to  the  removal  of  obstructions  to  thoroughfares  cannot 
be  taken  away  from  him  and  given  to  a  Civil  Court. 
Such  a  transfer  would  deprive  parties  of  the  right  to 
a  Jury. 

Peacocky  C.  J. — Wk  think  it  is  clear  that 
this  suit  will  not  lie.  The  plaintiff  sues  de- 
fendant for  obstiuciing  a  public  road,  withoui 
showing  that  he  has  sustained  any  particular 
inconvenience  iu  consequence  of  that  ob- 
struction. If  he  can  maintain  this  suit,  any 
member  of  the  public  can  do  so,  and  the  de- 
fendant may  be  ruined  by  innumerable  actions 
by  persons  who  have  not  sustained  a  far- 
thing of  damages.  It  is  said  that  the  plaint- 
iff has  a  right  to  sue,  because  he  was  one 


of  I  he  persons  who  dedicated  the  road  to  tbe 
public ;  but  it  is  not  because  he  gave  the 
road  10  the  public  ih At  he  is  necessarily  en- 
titled 10  be  the  guardian  of  the  public,  and  to 
sue  whenever  there  is  any  obstruction  10  ihc 
public  which  causes  him  no  inconvenience 
beyond  that  which  is  sustained  by  every  oiber 
member  of  the  public. 

Section  308  and  the  following  Sections  of 
the  Code  of  Criminal  Procedure  have  pro- 
vided for  the  removal  of  obstructions  to 
thoroughfares.  Section  310  says  that  a 
person  on  whom  an  order  is  issued  shall  be 
bound  to  obey  the  same,  or  he  may  apply  to 
the  Magistrate  by  petition  for  an  order  for  a 
Jury  to  be  appointed  to  try  whether  the  order 
is  reasonable  and  proper.  But  there  is  no 
such  thing  as  a  Jury  in  a  Civil  case  in  this 
country;  and  if  the  jurisdiction  were  to  be 
taken  away  from  the  Magistrate  and  given 
to  the  Civil  Court,  the  parties  will  be  de- 
prived of  a  right  which  the  law  has  intended 
ro  give  them  of  having  a  Jury  appointed  to 
drcide  whtther  an  order  in  such  a  case  is 
reasonable  or  not.  In  this  particular  case. 
the  Jury  have  actually  found  that  no  injuir 
to  the  public  has  resulted. 

It  is  unnecessary  to  decide  whether  this 
action  has  been  brought  from  malicious  mo- 
tives, but  the  6rst  Court  found  that  it  was 
brought  merely  to  annoy  the  defendant  who 
had  erected  a  new  house  on  the  spot. 

The  decision  of  the  Lower  Appellate 
Court  is  rever>ed,  and  the  decision  of  the 
fifst  Court  affirmed,  with  costs  in  the  Lower 
Appellate  Court  and  the  costs  of  this  ap- 
peal. 


The  13th  July  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Joint  ownership— Right  to  partition. 

Case  No.  1581  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Kaj^hahye.  dated  the  ij/h 
A/arch  /868,  rer'ersing  a  decision  of  ike 
Subordinate  Judge  of  that  District^  dated 
the  igth  i^eptember  i86j. 

Shama  Soonduree  Debia  (Plaintiff), 
Appellaniy 

versus 

Messrs.  Jardine  Skinner  and  Co. 
(Defendants),  Respondents* 
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Bah(M  Srttnath  Doss  and  Mohinee  Mohun 
Roy  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboo  Bhyrub  Chunder 
Bannjtt  for  Respondents. 

In  all  cases  of  joint  ownership,  each  party  has  a  rij^ht 
(0  deoMm]  and  enforce  partition,  in  other  words,  a 
i^t  to  be  placed  in  a  position  tn  enjoy  his  own  ritfht 
separately  and  without  interruption  or  interference  by 
the  other. 

Narman^  J, — The  plaintiff  holds  under  a 
putnee  lease  13  annas  6  gundahs  2  cowries 
I  kranis  of  an  estate  called  Turruf  Kushba 
in  Rajshabye;  and  the  defendants,  under  a 
distinct  potnee  granted  by  ca sharers  in  the 
semindai}'  entitled  to  such  fractional  share, 
hold  2  annas  13  gundahs  i  cowrie  2  krants 
in  the  same  estate  Turruf  Kushba. 

The  plaintiff .  sues  for  partition,  alleging 
that  she  has  suffered  inconvenience  and  loss 
in  conseqaence  of  the  defendant's  attempt  to 
enforce  the  cultivation  of  indigo. 

The  first  Court  decreed  a  partition.  The 
Jodge  leversed  this  order,  and  dismissed  the 
rait 

From  this  decision,  the  plaintifif  appeals. 
Several  cases  were  referred  to  by  the  Judge, 
and  one  not  noticed  by  him  was  cited  before 
IS.  (Sudder  Dewanny  Adawlut  Reports, 
*^S3«  page  541 ;  VI.  Weekly  Reporter  192  ; 
VllL  Weekly  Reporter  128;  IX.  Weekly 
Reporter  487.)  The  Judge  attempts  to  dis- 
tinguish the  present  case  from  those  cited, 
on  the  ground  that  the  parties  here  are 
pntoeedars. 

Bat  we  think  it  may  be  laid  down  broadly 
that,  in  all  cases  of  joint  ownership,  each 
party  has  a  right  to  demand  and  enforce 
partition  ;  in  other  words,  a  right  to  be 
placed  in  a  position  to  enjoy  his  own  right  se- 
parately and  without  interruption  or  inter- 
fcrence  by  the  other. — iJSee  Spence's  Equit- 
able Jurisdiction  of  the  Court  ot  Chancery, 
Volume  I.,  page  653 ;  Stor}''s  Equity  Juris- 
pnidence,  Sections  648  and  649.) 

The  zemindars  have  nothing  to  do  with 
this  question.  They  have  been  made  de- 
fendants, and  had  they  merely  appeared  for 
the  protection  of  their  own  interests,  they 
vould  have  been  entitled  to  their  costs;  but 
those  who  have  appeared  and  opposed  the 
Potion  must  bear  their  own  costs.    The 

GLrtition  will,  of  course,  not  affect  the  lia- 
fities  of  the  parties  under  tiieir  several  con- 
tiacu  with  the  zemindar. 

The  decision   of    the  Lower    Appellate 
Coort  must  be  reversed.    The* respondents 
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must   pay   the  co«ts  of  the  appeals  in  th® 
Lower  Appellate  Court  and  in  this  Court. 

The  case  must  be  remanded  to  the  first 
Court  in  order  that  an  Ameen  may  be  ap- 
pointed to  survey  and  make  a  partition,  as 
between  the  plaintiff  and  the  defendants. 
On  the  Ameen  making  his  report,  either 
pany  will  be  at  liberty,  if  dissatisfied,  to 
except  to  it  in  the  usual  way. 

The  costs  of  the  suit  in  the  first  Court 
and  of  the  partition  are  the  necessary  ex- 
penses of  obtaining  partition  by  a  decree  of 
Court  caused,  not  by  any  wrongful  act  of 
the  defen<^ants,  but  by  the  nature  of  the 
tenancy,  viz.y  a  tenancy  of  an  undivided 
shixre  of  an  estate.  The  plaintifif,  for  her 
own  advantage,  convenience,  and  security,  is 
desirous  of  exercising  her  right  of  exchang- 
ing her  undivided  share  for  an  equivalent 
share  of  such  estate  to  be  held  in  severalty. 
The  defendants  hold  subject  to  the  plaintiflF's- 
righi  to  demand  such  partition.  The  plaint- 
iff and  principal  defendants  must,  therefore, 
each  bear  their  own  costs  of  the  suit  in  the 
first  Court ;  and  the  costs  of  the  partition 
will  be  divided  between  the  parties  in  pro- 
portion to  their  respective  shares  in  the 
estate. 


The  14th  July  1869. 

Present : 

The  Hon'ble  E.  Jackson  and  Dwarkanath 
Mitter,  Judges. 

Pntnee  talooks— Registry  in  zemindar's 

books. 

Case  No.  657  of  1869  under  Ad  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  ofjessore,  dated  the 
igih  February  tS6g,  reversing  a  decision 
of  the  Assistant  Collector  of  that  Dis- 
trtct,  dated  the  i6th  June  1868. 
Ram  Narain  Doss  (Defendant),  Appellant, 

versus 
Mr.  James  Tweedie  (Plaintiff),  Respondent. 

Mr.  A.T.T.  Peterson  for  Appellant. 

The  Advocate-General  for  Respondent. 

Where  the  purchaser  of  a  putnee  talook  fails  to  ob- 
tain registry  of  his  name  in  the  zeniindar*s  books,  a 
third  party  who  claims  to  derive  his  title  from  the  pur- 
chaser's  vendor  has  no  right,  on  the  ground  of  such 
failure,  to  treat  the  purchaser  as  his  tenant. 

Mitter,  J.— Wk  are  of  opinion  that  the 
decision  of  the  Judge  cannot  stand. 
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The  genuineness  of  the  kobalah  on  which 
the  defendant's  litle  is  based  is  admitted 
on  holh  sides;  and  the  kobalah  distinctly 
shows  that  the  defendant  purchased  two  out 
of  the  five  villages  held  in  putnee  by  one 
Dabee  Pershad,  through  whom  both  the 
parties  in  this  suit  claim  to  derive  their  title. 

The  kobalah  distinctly  provides  that  the 
defendant  and  his  representatives  are  to  hold 
the  two  villages  in  question  as  talookdars, 
subject  to  the  payment  of  an  annual  jumma 
of  Rupees  107  to  the  zemindar  under  whom 
the  putnee  was  held  ;  and  it  also  contains 
a  clause  authorizing  the  defendant  to  gel  his 
name  registered  in  the  zemindar's  books. 

-  Thefe  is  no  doubt  whatever  that  under 
this  instrument  the  defendant  did  not  acquire 
the  position  of  a  tenant  to  Dabee  Pershad, 
but  he  acquired  a  right  co-equal  with  that 
held  by  Dabee  Pershad  in  the  three  remaining 
villages. 

The  learned  Judge  below  seems  to  be  of 
opinion  that,  because  the  defendant  has  fail- 
ed to  obtain  the  registry  of  his  name  in  the 
zemindar's  books,  he  must  be  treated  as  a 
tenant  of  the  plaintiff,  who  has  obtained  a 
mowrosee  lease  from  one  Obhoy  Sunkur, 
who  purchased  the  putnee  from  Dabee  Per- 
shad at  a  private  sale  subsequent  to  the  date 
of  the  defendant's  kobalah. 

There  is  no  doubt  whatever  that  the  re- 
gistration of  the  defendant's  name  in  the 
zemindar's  books  was  not  a  condition  pre- 
cedent to  the  validity  of  his  purchase. 
Whether  his  name  was  registered  or  not  is 
a  matter  entirely  between  him  and  the  ze- 
mindar. But  the  plaintiff  who  claims  to 
derive  his  title  from  the  vendor  of  the  de- 
fendant has  no  right  whatever  to  say  that 
merely  because  the  zemindar  has  refused  to 
register  the  defendant's  name  in  his  books, 
he,  the  defendant,  must  be  held  to  be  his 
tenant. 

It  has  been  argued  that  the  Judge  has 
found  as  a  fact  that  '*  the  defendant  paid 
rent  to  the  plaintiff's  predecessors,  and  that 
such  rent  was  paid  to  them  as  landlord  ;" 
but  this  finding  is  evidently  Jbased  on  the 
erroneous  supposition  that  the  failure  of  the 
defendant  to  get  his  name  registered  in  the 
zemindar's  books  converted  him  into  a 
tenant  of  the  plaintiff. 

■  Moreover,  we  find  from  the  judgment  of 
the  Judge  that  he  has  thrown  the  whole 
onus  on  the  defendant,  whereas  it  was  for 
the  plaintiff  to  establish  that  the  defendant 
^\'a&  his  tenant.  This  the  plaintiff  has 
admiltedlv  failed  to  do. 


Under  these  circumstances,  we  do  not 
how  the  plaintiff  can  obtain  a  decree  for 
enhancing  the  rent  payable  by  the  defendant, 
not  to  himself,  but  to  the  zemindar.  This 
rent.  Rupees  107,  is  the  very  amount  referred 
to  in  the  bill  of  sale  ;  and  whether  the  de- 
fendant has  paid  it  directly  to  the  zemindar, 
or  through  the  hands  of  Dabee  Pershad  and 
his  representatives,  the  legal  status  of  the 
defendant  would  remain  wholly  unaffected. 

On  the  whole,  then,  we  think  that  the 
Judge's  decision  is  erroneous,  and  ve 
therefore  reverse  that  decision,  and  restotc 
that  of  the  Court  of  first  instance  with 
costs  of  this  appeal  and  of  the  Lower  Ap- 
pellate Court  to  be  paid  by  the  plaintiff  co 
the  defendant,  appellant. 


The  14th  July  1869. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  W,  Markby, 

fudges. 

Case  No.  103  of  1869. 

Mahomedan  Law^Pre-emption — ShalBa^ 

kfauleet. 

Special  Appeal /ram  a  decision  passed  fy  the 
2nd  Subordinate  Judge  of  Hooghly^  dafei 
the  J  1st  October  1868^  reversing  a  decision 
of  the  Moonsiff  of  that  Disltict^  dated  the 
23rd  July  t868. 

Chand  Khan  (Plaintiff),  Appellant, 

versus 

Nyamut  Khan  and  others  (Defendants), 
Respondents. 

Baboo  Luckhee  Churn  Bose  for  Appellant 

Baboo  Greeja  Sunkur  Mozoomdar  for 
Respondents. 

In  a  suit  claiming  to  purchase  certain  land  by  the 
ri^ht  of  khuleet,  tne  fact  that  %vater  from  a  certain 
dighee  was  accustomed  to  flow  over  plaintiff's  land  on 
to  the  land  in  dispute,  was  held  to  be*  such  participa* 
tbn  in  the  appendages  of  the  land  as  rendered  plaint- 
iff's  claim  more  than  usually  reasonable. 

Jackson,  J. — The  plaintiff  in  this  case 
claimed  to  purchase  certain  lands  which  the 
defendants  bad  mutually  sold  and  bought 
under  huq  shuffa.  He  claimed  it  in  two 
ways,  both  by  the  right  of  khuleet,  and  also 
by  the  right  of  vicinage. 

The  defendant  denied  the  right  called 
khuleet ;  and  as  to  vicinage,  he  alleged  that 
he  himself  was  the  next  neighbour,  and 
therefore  had  at  least  an  equal  right  of 
pre-emption ;  and  he  also  denied  the  per- 
formance of  the  tulub'i-moasidat  and  the 
tulub-i'iftishad. 
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The  Moonsiff  found  on  all  ihe  points  for 
die  plaintifT.  The  Suborviinate  Judge  held 
ibai  the  right  which  the  plaintiff  claimed 
vader  the  denomination  of  khuleet  was 
HOC  such  as  the  M.ihomedan  Law  recognized  : 
bat  he  omitted  to  consider  the  plaintiff's 
allege!  co-equil  ri^hi  of  vicinige;  and  he 
tbooghi  it  unnecessary  to  determine  whe- 
ther the  p^'eliminary  forms  had  been  observ- 
ed or  no. 

Tue  pliiniiff  comes  here  in  special  ap- 
peal, and  asserts  that  the  right  of  khuleet 
vas  made  om.  It  appears  to  me  that,  in 
the  circumstances  of  this  case,  the  plaint- 
ifiE  was  entitled  to  claim  as  saffia-khuleel. 
h  appeared,  because  the  defendant's  writ- 
ten statement  admitted  it,  that  water  from 
cenain  dighet  was  accustomed  to  flow 
across  the  plaintiff's  land  and  on  to  the  land 
io  dispute.  That  appears  to  me  to  be  such 
participation  in  the  appendages  of  the  land 
as  is  referred  to  in  Macnaghten  on  Mahome- 
dan  Law,  page  4,  Section   6.      It   seems  a 

more  than  usually  reasonable  claim,  because 
it  would  be  a  matter  of  great  consequence 

to  the  plaintiff  that  he    should  be  able  to 

acquire  land   of  which   his    own   land   was 

bardeaed   with    servitude,    such   as  that  of 

water  pissing  over  it. 

I  am  also  of  opinion  that,  even  if  this  were 
not  ibe  case,  the  plaintiff's  claim  to  partici- 
pate in  this  purchase,  as  being  a  neighbour 
cqaaliy  with  the  defendant,  ought  to  have 
becQ  considered.  This,  however,  is  immate- 
riiL  because  a  shuffia-khuleet  ranks  above 
a  mere  neighbour.  We  are  unable,  however, 
to  dispose  of  this  case  finally,  because  the 
Sttbofdinate  Judge,  as  he  thought  no  right 
wa»  made  out,  did  not  determine  whether 
V  not  the  plaintiff  bad  observed  the  neces- 
**Ty  preUminaries.  The  case,  therefore, 
©usi  ^0  back  to  hin\,  in  order  that  he  may 
Sod,  oa  the  evidence,  whether  he  observed 
"Wse  forms  or  no. 

Aftii'%,  y, — I  am  of  the  same  opinion. 


|The  14th  July  1869. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Document  creating:  interest  in  land — Registra- 
tion— Evidence. 

Case  No.  109  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
ttie  Judge  of  Hooghfy,  dated  the  28th. 
August  t868y  affirming  a  decision  0/  the 
Subordinate  Judi^e  0/  that  District,  dated 
the  2 1st  April  1868, 

Kala  Chand  Mundul  (Defendant),  Appellant, 

versus 

Gopal  Chunder  Bhattacharjee  (Plaintiff), 

Respondent, 

Baboo  Kalee  Prosunno  Dutt  for  Appellant. 

Baboo  Romesh  Chunder  Milter  for 
Respondent. 

A  document  which  gives  or  purports  to  give  a  right  to 
have  immoveable  property  brougrht  to  sale  with  a  view 
to  the  recovery  out  of  its  proceeds  of  money  lent 
(principal  and  interest)  is  an  instrument  which  creates 
an  interest  in  immoveable  property,  and  as  such  cannot, 
under  Section  49  of  the  Indian  Registration  Act,  be 
received  in  evidence  without  being  registered. 

Jackson,  J. — It  seems  to  me  that  the  argu^ 
ment  addressed  to  us  in  this  case  by  Baboo 
Romesh  Chunder  Mitter  is  wholly  untenable. 

The  plaintiff  sued  to  enforce  his  lien  upon 
immoveable  property  for  the  recovery  of  a 
sum  of  money  amounting,  with  interest,  to 
329  rupees. 

The  document  on  which  that  lien  was 
created  was  unregistered  ;  and  the  defendant 
objected  that,  under  Section  49  of  the  Indian 
Registration  Act,  the  instrument  could  not  be 
received  in  evidence. 

The  Courts  below  held  that  it  might  be 
received,  and  gave  judgment  for  the  plaint- 
iff. 

The  special  appeal  turns  upon  this  point. 
The  respondent  argues  in  the  first  place 
that,  because  certain  Division  Benches  of 
this  Court  have  admitted  instruments  of  this 
kind  when  produced  in  evidence  in  suits 
merely  for  the  recovery  of  rtioney,  conse- 
quently we  are  bound  by  those  dejcisions  to 
admit  such  a.  document  as- this  is  in  evid'encp 
where  the  suit  is  to  enforce  an  interest  in 
immoveable  properly,  and  not  merely  for  the 
money.    The  rufings  adverted  to  have  beeii 
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referred  for  the  consideration  of  the  Full 
Bench.  It  certainly  seems  to  me  that  it 
would  be  absurd  to  expect  that  we  should 
carry  those  rulings,  even  if  we  concurred  in 
th^pi,  a  single  inch  further  than  the  rul- 
ings themselves  go. 

It  is  then  contended  (a  contention  which  I 
confess  astonished  me  much)  that  the  interest 
which  this  instrument  purports  to  create 
is  not  an  interest  in  immoveable  property. 
If  this  be  not  an  interest  in  immoveable  pro- 
perty, I  confess  I  am  at  a  loss  to  understand 
what  is.  It  gave,  or  purported  to  give,  the 
plaintiff  a  right  to  have  that  property 
brought  to  sale,  and  to  recover  out  of  the 
proceeds  the  amount  of  money  lent,  principal 
and  interest,  and  it  deprived  the  defendant 
of  the  right  to  alienate  or  otherwise  deal 
with  that  property  to  the  plaintiff's  preju- 
dice. 

The  last  contention  was  thit  there  was 
nothing  to  show  that  this  property  was  of 
the  value  of  too  rupees,  and  that,  consequent- 
ly, it  did  not  come  within  the  provisions  of 
Section  17,  Clause  2.  Now,  the  Act  does 
not  require  that  the  property  sh  >uld  be  of 
the  value  of  100  rupees.  It  only  requires 
that  the  instrument  produced  in  evidence 
should  purport  or  operate  to  create,  whether 
in  present  or  in  future,  any  right,  title,  or 
interest,  whether  vested  or  contingent,  of  the 
value  of  \oo  rupees  and  upwards,  to  or  in 
immoveable  property.  Now,  the  purpoit  or 
this  instrument  was  to  create  in  the  plaintiff's 
favor  a  right  to  recover  the  sum  of  300  ru 
pees  and  upwards,  by  the  sale  of  that  proper- 
ly, or  in  other  words,  it  gave  a  charge  upon 
that  property  to  that  extent.  Surely,  if  this 
is  not  an  instrument  creating  an  interest  in 
immoveable  property,  nohing  can  be.  1 
should  hardly  have  supposed  it  to  be  possi- 
ble to  take  a  different  view  of  the  document.  . 

I  therefore  think  that  the  judgment  of  the 
Lower  Appellate  Court  must  be  set  aside,  and 
the  special  appeal  allowed  with  costs. 

Markhy^  J . — I  am  of  the  same  opinion 
Whatever  other  Division  Benches  may  have 
held  in  other  cases,  we  must  decide  this  case 
upon  the  words  of  Act  XX.  of  1866  Section 
49  of  that  Act  declares  that  no  instrument 
required  by  Section  17  to  be  registered  shall 
be  received  in  evidence  in  any  civil  proceed- 
ing in  any  Court.  Then,  in  order  to  see 
whether  this  is  an  instrument  which,  under 
Section  17,  is  required  to  be  registered,  we 
must  see  whether  it  creates  an  interest  in 
land.  It  seems  to  me  quite  clear  that  an 
instrument  which  creates  a  lien  upon  property 


in  favor  of  a  person  who  has  lent  money  as 
collateral  security  for  that  money,  creates  aa 
interest  in  the  land  in  favor  of  the  lender 
of  the  money.  It  undoubtedly  transfers  to 
the  person  who  advances  the  money  on  the 
security  of  that  property  some  portion, 
though  a  small  one,  of  the  rights  comprised 
under  the  term  **  ownership." 


The  14th  July  1869. 

Present : 

The  Hon'ble  £.  Jackson  and  Dwarkanatfa 
Mitter,  Judges. 

Title-deeds— Possession — Forcible  onster* 

Case  No.  66  of  1869. 

Special  Appeal  from  a  decision  passed  hp 
the  Officiating  Judge  of  Moorshedahad, 
dated  the  loth  September  rS68,  affirm- 
ing  a  decision  of  the  Subordinate  Judge 
of  that  District,  dated  the  28th  April 
i868, 

Shama  Soondurec  Debia  (Plaintiff)f 
Appellant^ 

versus 

The  Collector  of  Maldah  and  others  (De- 
fendants), Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Juggadanund  Mookerjee  for 
Respondents. 

In  a  dispute  about  julkurs  between  the  proprietors 
of  neighbouring  estates,  where  the  title-deeds  oi  the 
two  parties  do  not  specifically  mention  the  partiailar 
pieces  of  land  or  water  in  contest,  the  title  o^  the 
parties  must  depend  on  the  fact  as  to  which  of  thcoi 
has  been  in  possession. 

When  a  person  forcibly  dispossessed  sues  to  recover 
possession,  the  burden  of  proving  title  is  on  the  party 
by  whom  he  was  forcibly  dispossessed. 

Jackson,  J, — The  plaintiff  in  this  suit  al- 
leged that  she  had  been  in  possession  of  foor 
julkurs  by  name  Choka-Nimtollah,  Goram- 
aree-Hilsamaree,  Tilcopee,  and  Oodhwa, 
being  portions  of  julkur  Gungaput-Mirza- 
pore,  which  is  included  within  her  putnee 
mehal  Koowur  Purtab  in  Pergunnah  Kho- 
nura  Gobindpore.  The  plaintiff  states  that 
the  possession  of  these  julkurs  has  been 
with  her  and  her  predecessors,  the  owners 
of  the  putnee  mehal,  *from  the  time  of  the 
Permanent  Settlement;  and  that  she  was 
dispossessed  by  the  defendant,  partly  in  the 
year  1271  and  partly  in  the  year  1273. 
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The  defendant,  who  is  the  Collector  of 
Ztllah  Maldah  on  the  part  of  the  Govern- 
ment, denies  the  allegation  of  the  plaintiff, 
aod  states  that  these  four  julkurs  are  con- 
tained in  a  khas-mehal  belonging  to  Gov- 
ernment, named  Gungaput-Islampore,  and 
have  been  in  ihe  possession  of  the  Govern- 
ment and  its  predecessors  from  the  time  of 
the  Permanent  Settlement. 

The  case  for  the  defendant  is  that  Gov- 
ernment, as  proprietor  of  Gungaput- Islam- 
pore,  is  the  owner  of  all  the  julkurs  in  the 
River  Ganges  from  Peerporuiee  to  Sootee. 
Tbe  plaintiff  does  not  contest  the  right  of 
the  defendant  to  the  julkurs  between  Peer- 
porotee  and  a  place  called  Oodwah  or 
Ooilwah  Nullah  near  Rajmehal;  but  she 
claims  to  possess  the  julkurs  from  Oodwah 
NuUah  southwards  to  a  place  called  Khamra- 
Gobindpore  which  is  lower  down  the  river 
than  Sootee. 

Both  tbe  Lower  Courts  have  decided  the 
case  against  the  plaintiff.  The  Judge,  on 
appeal,  sajs  that  he  does  not  consider  it  ma- 
terial to  go  carefully  into  the  oral  evidence 
axHl  tbe  question  of  possession.  He  admits 
that  the  documents  and  evidence  filed  by 
the  plaintiff  prove  that  the  plaintiff  has  been 
in  possession  within  12  years  of  suit.  But 
be  is  of  opinion  that  in  a  case  like  the  pre- 
sent, it  is  for  the  plaintiff  to  make  out 
her  title  very  clearly,  and  he  accord- 
ingly reviews  the  greater  portion  of  the 
oaierial  documents  offered  on  the  part  of 
tbe  plaintiff's  title.  On  the  other  hand, 
the  Judge  is  of  opinion  that  the  Govern- 
mem  have  established  their  tide  to  these 
dispated  julkurs. 

Tbe  title  which  the  Judge  considers  that 
the  Government  have  established  is  under 
a  perwannah  granted  to  one  Hoolas  Chunder 
vho  at  the  time  of  the  Decennial  Settlement 
was  proprietor  of  Pergunnah  Gungaput-Is- 
lampore,  which  estate  was  subsequently  pur- 
chased by  Government  and  became  a  khas- 
mcbal,  and  has  remained  in  Government 
possession  to  the  present  time. 

1  think  that  on  the  point  of  possession, 
the  Judge  has  not  properly  tried  the  case. 
He  is  bound  to  go  fully  into  the  question 
of  tbe  plaintiff's  possession  and  disposses- 
sion; and  if  he  finds  thai  the  plaintiff  has 
been  in  possession  from  the  time  of  the  Per- 
manent Seulement,  or  even  for  a  long  series 
of  years,  and  that  she  was  dispossessed  by 
J  the  dciendani,  as  plaintiff  siaies  she  was, 
forcibly,  and  not  in  due  course  of  law,  she 
if  entitled  10  be  restored  to  possession. 


In  cases  of  this  description,  where  the 
title-deeds  of  the  two  parties  admittedly  do 
not  mention  ttiese  julkurs,  and  do  not  speci* 
fically  mention  the  particular  pieces  of  land 
or  water  in  contest  between  two  neighbour- 
ing estates,  the  question  of  possession  is  most 
important;  and  in  point  of  fact,  the  title  of 
the  parlies  must  depend  on  the  fact  as  to 
which  party  has  been  in  possession. 

It  is  quite  clear  that  so  far  back  as  the 
time  of  the  Permanent  Settlement,  there  were 
disputes  regarding  the  julkurs  on  this  river 
going  on  between  the  representatives  of  the 
plaintiff  and  Hoolas  Chunder,  the  then  re- 
presentative of  the  defendant. 

It  is  quite  certain  from  the  quinquennial 
papers  and  from  the  deheehundee  papers, 
that  the  plaintiff's  representatives  then  and 
for  many  years  afterwards  asserted  their 
rights  to  these  disputed  julkurs.  In  the 
year  i83'<,  it  appears  that  some  inquiries 
were  made  on  the  part  of  the  Government 
through  one  of  the  Government  Collectors 
regarding  these  julkurs,  which  were  then  in 
the  possession  of  the  Government,  and  the 
list  of  the  julkurs  which  were  then  in  the 
possession  of  the  Government  was  drawn 
up.  In  that  list,  these  julkurs  now  in  suit 
do  not  appear. 

The  manner  in  which  the  Judge  gets  rid 
of  this  important  piece  of  evidence  proving 
that  the  Government  was  then  not  in  posses- 
sion, cannot  stand.  He  says  these  julkurs 
may  have  "shifted."  But  whether  they 
have  shifted  or  not,  it  is  evident  on  examin- 
ing the  maps  that  these  are  large  and  valuable 
julkurs,  and  no  shifting  would  altogether 
remove  them. 

In  the  year  1847,  there  were  certain  Act 
IV.  proceedings  as  regards  one  of  these  jul- 
kurs. This  also  is  most  important  evidence 
of  the  plaintiff's  possession,  inasmuch  as  in 
one  of  these  proceedings,  the  Government 
ijaradars  contested  the  possession  with  the 
plaintiff's  then  representatives,  and  the  plaint- 
iff's representatives  recovered  possession. 
The  Judge  is,  I  think,  very  wrong  in  stating 
that  these  proceedings  prove  only  that  there 
were  disputes  going  on  for  possession ;  and 
I  fail  to  understand  what  the  Judge  means 
by  saying  that  the  decisions  putting  plaintiff 
into  possession  were  decisions  of  the  Appel- 
late Court.  It  is  because  these  decisions  are 
decisions  of  the  Appellate  Court,  which  had 
authority  to  pronounce  a  final  decision  in 
favor  of  the  plaintiff,  that  they  are  such  good 
evidence  on  her  behalf. 
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The  plaintiff  has  also  filed  certain  survey- 
proceedings  of  the  )'ear  1857^  in  which  one 
of  these  julkurs  is  specially  stated  to  be  in 
her  possession,  and  boundaries  are  given 
showing  that  the  remaining  julkurs  were  in 
her  possession,  and  not  in  the  possession  of 
Government.  The  Judge  was  not  right  to 
put  aside  this  evidence,  remarking  that  ''  it 
"  is  not  independent  evidence,  it  was  not 
"  prepared  in  the  presence  of  the  defeniiants, 
"and  is  moreover  easily  manufactured." 
How  such  evidence  could  be  *  manufactured' 
it  is  not  easy  to  understand  Had  this  pro- 
perty been  in  the  possession  of  the  Govern- 
ment at  that  time,  it  is  quite  unintelligible 
how  the  julkurs  could  have  been  surveyed 
and  demarcated  as  in  the  possession  of  a  pri- 
vate individual. 

It  does  appear  from  all  these  documents 
that  the  plaintiff  has  given  most  important 
documentary  evidence,  proving  that  in  the 
years  1838,  1847,  ^^^  1857,  these  julkurs 
were  in  her  possession,  or  in  the  possession 
of  those  through  whom  she  derives  her 
title,  and  that  public  notice  of  such  pos- 
session was  taken  by  the  Courts,  and  that 
public  officers  of  Government,  deputed  10 
make  enquiries  regarding  these  julkurs,  did 
not  report  them  as  being  in  the  possession 
of  Government.  The  Judge  appears  not 
to  have  given  proper  considera;inn  to  all 
these  documents.  He  has  rejected  them  and 
thrown  them  on  one  side  as  no  evidence, 
whereas  they  are  most  important  evidence 
in  favor  of  the  plaintiff. 

The  Judge  also  found  that  the  document 
ary  evidence  on  the  merits  to  the  title  ot 
the  plaintiff  to  the  julkurs  would  be  suffi- 
cient to  support  a  decree  in  favor  of  the 
plaintiff,  if  it  was  not  rebutted  by  the  evi- 
dence  to  title  on  the  part  of  the  defendant. 

That  evidence  consists  of  the  perwannah 
above  alluded  to,  granted  to  Hoolas  Chun- 
dcr.  It  is  clear,  however,  that  ihat  per- 
wannah is  not  evidence  whatever  of  title. 
Hoolas  Chunder  came  to  tie  Collector,  and 
stated  that  the  sunnud  under  which  he 
derived  his  tiile  to  Pergunnah  Gungaput- 
Islampore,  had  been  burnt  in  his  house 
along  with  other  papers.  He  accordingly 
asked  the  Collector  to  give  him  a  ftesh 
sunnud  to  serve  as  a  proof  of  his  title  in 
future.  The  Collector,  accordingly,  made 
enquiry,  and  ascertained  ihat  his  sunnu(i 
had  been  burnt,  and  he  j;ave  him  a  per- 
wannah to  continue  to  hoKi  pos-stssion  <f  Ptr- 
gunnah  Gungaput-Islampore  as  hetorf;  and 
this  perwannah  contained  some'boundaii^s 


regarding  the  julkurs  belonging  to  Guxiga- 
put-lsUmpore.  But  there  is  nothing  to 
show  that  these  boundaries  were  boundaries 
ascertained  by  the  Collector  from  the  Decen- 
nial Settlement  record,  or  in  any  other  wajr. 
They  appear  to  be  the  boumlaries  stated  by 
Hoolas  Chunder  himself  in  his  j>eittion. 

Now,  it  is  quiie  clear  on  the  proceedings 
of  this  ca<ie,  that  Hoolas  Chunder  was  at 
that  lime  fighting  tooth  and  nail  regardini^ 
the  julkurs  on  this  river;  and  the  very 
question  on  which  he  was  contesting  with 
his  neighbour,  the  owner  of  the  estate 
Kooer  Pt-nual,  was,  what  were  the  boanda- 
lies  of  his  julkur  and  how  far  it  extended. 
Any  state menl,  therefore,  made  bv  him  at 
that  time  regarding  the  boundaries  of  hU 
julkurs  must  not  be  looked  upon  as  any 
proof  of  title,  but  must  be  received  with 
great  cauiion  and  even  distrust. 

The  Judffe  considers  this  perwannah  a 
conclusive  evidence  in  favor  of  the  defend- 
ant,  but  at  most  it  can  only  be  taken  as  Hool- 
a«?  Chunder's  ow'n  statement  of  his  boundaries. 
This  cenainlv  is  not  valuable  evidence, 
riie  quinquennial  pipers  and  the  dekabumUi 
rec  >rds  filed  by  th**  plaintiff  are  evidence  of 
ihe  same  descrip'ion.  The  real  question  is, 
how  far  this  doubtful  evidence  as  to  title 
is  supfioited  by  possession — whether  the 
owners  of  Gungapui-Mirzapore,  or  the  own* 
ers  of  Gungaput-Islampore,  have  been  in 
possession,  as  each  states,  since  the  Decen- 
nial Settlement. 

This  case  must  be  remanded  to  the  Judge 
in  order  thai  he  may  again  try  whether  the 
plain. iff  is  entitled  to  recover  possession 
or  not.  In  doing  so,  he  must  look  care- 
fully to  all  the  evidence  on  the  point  of 
possession  and  to  both  ihe  oral  and  doeu- 
nifMitviry  evidence  in  support  of  it,  and  be 
must  not  reject  the  documentary  evidence 
of  the  years  1838,  1847,  and  1857  upon 
any  sucti  grounds  as  those  op  which  he 
has  already  rejected  them.  And  he  must 
bear  in  mind  that  possession  for  a  long 
series  of  years  is  *  one  of  the  best  evidences 
of  tide  which  any  one  can  bring  forward. 

If  the  plaintiff  can  prove  possession  for  a 
long  series  of  years,  and  dispossession  by 
the  defendant  as  alleged,  she  will  be  entitled 
to  recover  possession.  Costs  will  follow  the 
event. 

M liter,  y, — 1  concur  with  my  learned 
colleasrue  in  rcmanciinq:  this  case.  I  think 
ihat  the  Judge  has  committed  an  error  in 
law  in  refusing  to  enquire  into  the  point  ol 
possesbiun  ana  dispotjsestfioii. 
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If  ihe  plainiiff  can  prove  that  she  was  in 
possession  of  Uie  property  in  dispute  until 
she  was  ousted  by  the  defendant  ag^ain^t 
ber  consent  and  without  the  intervention  of 
2  Court  of  law,  the  defendant  ought  10  be 
called  opon  to  prove  his  title.  If  the  de- 
fendant succeeds  in  proving  his  title,  the 
plaintiff  ought  then  to  be  requiied  to  prove 
i  belter  one.  That  evidence  of  possessi^  n. 
hovever  short,  is  evidence  of  title,  is  an 
nndisputed  proposition  of  law,  and  it,  there- 
fore»  follows  that  such  evidence  is  at  least 
sufficient  to  make  out  a  primd-facie  case  in 
favor  of  the  party  by  whom  it  is  given.  I 
think  it  would  be  holding  out  a  premium  to 
violence  and  force  if  we  were  to  hold  that 
t  man  ^ho  has  forcibly  dispossessed  another, 
is  entitled  to  say,  wrien  the  dispossessed 
party  sues  to  recover  possession,  that  the 
borden  of  proving  title  is  entirely  upon  the 
latter,  and  not  upon  himself.  The  Judge 
appears  to  me  to  have  overlooked  this  piin- 
ciplc  altogether ;  and  this  oversight  is  one 
vhich  has  materially  affected  the  decision  of 
the  cas<  upon  the  merits. 

With  reference  to  the  Judge's  decision  on 
the  question  of  the  title,  1  entirely  agree  with 

Iny  learned  colleague  in  holding  that  for 
the  parpose  of  trying  that  question,  assum- 
ing even  that  the  onus  of  proving  title  was  on 
the  plaintiff,  there  could  be  no  better  evidence 
than  a  long  and  uninterrupted  possession. 
The  Judge  appears  to  have  committed  two 
mistakes  by  which  the  whole  of  his  deci- 
SOD  on  this  point  appears  to  have  been 
vitiated.  He  supposes,  in  the  first  place, 
that  unless  the  plaintiff  can  prove,  by 
producing  the  papers  relating  to  the  De- 
cennial Settlement  of  her  zemind^ry,  that 
the  jnlkurs  in  dispute  were  included  within 
thai  zemindary,  she  cannot  establish  her 
title  by  any  other  means ;  and  in  the  next 
place,  he  seems  to  have  been  of  opinion 
that  the  perwannah  of  1798,  which  vas 
pstnted  to  one  Hoolas  Chunder,  conclu- 
sively proved  that  the  julkurs  in  dispute 
wereincladcd  within  the  defendant's  estate, 
namely,  Gungaput  Islampore. 

Both  these  opinions  appear  to  me  to  be  in- 
concct.  With  regard  to  the  settlement- pa- 
pcn,  I  obsen'e  that  the  defendant,  too,  has 
|«M  to  produce  the  settlement-papers  relat- 
ing 10  bi«  own  zemindary  ;  and  as  far  as  my 
ciperience  goes,  I  do  t  ot  think  that 
toy  records  relating  to  the  settlement  of 
Ctthcr  zemindary  could  have  possibly  proved* 
^  the»e  small  plotb  of  julkurs  were  in- 
cluded witbiQ  the  one. or  the  other.    If  ^ 


DJaintifF  can  prove  that  she  was  in  conti- 
nuous possession  of  the  julkurs  in  dispute 
until  she  was  ousted  by  the  defendant,  that 
would  be  strong  primd- facie  evidence  to 
show  that  those  julkurs  were  included  with- 
in her  zemindary  at  the  time  of  the  settle- 
ment. 1  do  not,  therefore,  see  how,  without 
entering  into  the  question  of  possession, 
any  satisfactory  decision  can  be  arrived  at 
on  the  question  of  title.  I  would  only  wish 
to  aid  that  the  Judge  is  entirely  wrong  in 
admitting  the  perwannah  of  1798,  as  evi- 
dence of  title  against  the  plaintiff.  That 
perwannah,  when  properly  analyzed,  does  not 
amount  to  anything  more,  as  observed  by 
my  Hon'ble  colleague,  than  a  st^ement 
made  by  Hoolas  Chunder  to  the  Collector. 
1  am  not  aware  of  any  law  of  evidence  by 
which  such  a  statement  can  be  admitted  as 
evidence  of  title  against  the  plaintiff,  who 
does  not  claim  through  Hoolas  Chunder. 
In  determining  the  question  of  title,  there- 
fore, the  Judge  ought  to  exclude  that  docu- 
ment from  his  consideration,  and  the  case  is 
then  to  be  decided  with  reference  to  the 
foregoing  remarks. 

Costs  will  abide  the  final  result. 


The  15th  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Possession — Cause  of  action — Statute  of  limi- 
tation. 

Case  No.  161  of  1869. 

Special  Appeal  from  a  decision  passed  by  ike 
Judicial  (.  ommissioner  of  Chota  Nagpore, 
dated  the  ^th  November  1868,  affirming 
a  decision  of  the  Deputy  Commissioner 
of  Hazareehagh,  dated  the  8th  June  i868. 

Khuruckdharee  Singh  (Defendant), 
Appellant^ 

versus 

Rewat  Lall  Singh  (Plaintiff),  Respondent, 

Bahoos  Mohesh  Chunder  Chowdhry  and 
Poor  no  Chunder  Shome  for  Appellant. 

Baboo  K is  hen  Succa  Mookerjet  for 
Respondent. 

Where  a  party  in  permissive  possession  of  land  set;* 
uu  his  own  al)M»iute  t'tle  by  suinjithe  tenant  for  rent, he 
converts  his  permissive  possession  into  an  adverae  oi 
"  *    as  wcongiul  possession,  is  a  caaae  of  acdoa. 
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The  Statute  of  Limitation,  Act  XIV.  nf  1.S59,  never 
begins  to  run  until  there  has  been  a  cause  of  action. 

Jackson^  J. — The  plaintiff  and  defendant 
in  this  case  are  brothers.  The  plaintiff  alleged 
that  in  the  year  1909  Sumbut,  a  partition  had 
taken  place  by  which  the  land  in  dispute 
came  to  the  plaintiff's  share,  and  under  an 
arrangement  between  him  and  the  defendant 
the  land  remained  from  the  year  191 1  to  the 
year  19 18  in  the  defendant's  hands  for  the 
liquidation  of  the  debts  due  by  the  plaintiff; 
that  in  the  year  1919,  the  plaintiff  resumed 
possession,  and  retained  it  till  1923,  giving 
a  lease  of  the  lands  to  a  ticcadar ;  that  ihe 
defendant  brought  a  suit  in  that  year  against 
the  ticCadar,  produced  a  kubooleut  of  his 
which  is  charged  to  have  been  forged,  and 
obtained  a  decree  for  rent  against  him  in  the 
Revenue  Court.  The  plaintiff  alleged  that  he 
was  thereby  dispossessed  from  his  land,  and 
that  he  had  been  compelled,  by  what  process 
is  not  stated,  to  refund  to  his  own  ticcadar 
the  rent  of  previous  years  which  the  ticcadar 
had  paid  him.  He,  therefore,  sued  to  recover 
possession  of  the  land,  and  also  the  money 
which  he  had  paid,  as  jubt  stated,  to  the 
ticcadar. 

The  defendant  denied  the  whole  of  this 
allegation,  and  stated  that  the  land  belonged 
to  him,  he  having  received  a  larger  portion 
of  the  land  which  came  Jfrom  the  ancestor, 
by  reason  of  being  the  eldest  brother. 

The  Court  below  found  that  the  plaintiff's 
allegation  was  in  substance  true,  namely, 
that  the  possession  of  the  land  by  the  brother, 
the  defendant,  previous  to  1923,  was  by  per- 
mission  of  the  plaintiff ;  that  the  suit  brought 
by  him,  the  defendant,  against  the  ticcadar 
for  rent  was  fraudulent ;  and  that  the  plaint- 
iff was  entitled  to  the  land;  and  he  has 
consequently  got  a  decree  for  possession. 

The  defendant  appeals  specially,  and  con- 
tends that  as  the  plaintiff  failed  to  make  out 
that  he  himself  had  been  in  possession  of 
the  lands,  as  stated,  after  1919,  he  failed  in 
proving  the  allegation  on  which  his  suit  was 
founded,  and  the  suit  ought,  therefore,  to 
have  been  dismissed  ;  and  we  are  referred  to 
a  case  in  8  Weekly  Reporter  385  as 
authority  for  that  proposition. 

That  case  is  clearly  distinguishable  from 
the  present.  The  plaintiff  there  alleged 
forcible  dispossession  on  a  certain  date.  The 
Courts  found  that  there  was  no  such  forcible 
dispossession,  but  that  the  defendant  was 
apparently,  down  to  the  period  of  suit,  in 
possession  by  plaintiff's  permisbion.    Tbey 


therefore  held  that  the  respondent,  that  is, 
the  plaintiff,  ought  to  have  served  the  special 
appellant  wiih  a  notice  to  quit  the  land,  and 
therefore  put  an  end  to  the  permission.  They 
thought  the  suit  ought  to  have  been  dismiss- 
ed, but  thev  said :  *'  We  do  not  attach  anv 
''  importance  to  the  particular  date  of  dis- 
"  possession,  but  we  are  clearly  of  opinion 
"  that  he  was  bound  to  show  that  the  dis- 
*'  possession  under  the  circumstances  was  a 
"  wrongful  one." 

In  this  case,  although  down  to  1923 
the  possession  by  the  defendant  was  per- 
missive, and  therefore  not  such  as  the 
plaintiff  could  complain  of,  and  not  wrong- 
ful, it  seems  to  me  that  the  moment  the 
defendant  converted  that  possession  from 
a  permissive  one  into  an  adverse  posses- 
sion, as  it  were,  by  suing  the  ticcadar  as 
tenant,  and  setting  up  his  own  absolute 
title  to  the  land,  that  possession  became 
wrongful,  and  such  as  the  plaintiff  might  rely 
upon  as  a  cause  of  action. 

I,  therefore,  think  that  the  plaintiff  right- 
ly stated  his  cause  of  action  to  commence 
from  the  period  at  which  that  claim  was  set 
up,  and  upon  the  facts  the  Courts  below  have 
rightly  given  him  a  decree.  1  do  not  find 
that  in  the  decrees  of  the  Lower  Courts  the 
plaintiff  has  been  allowed  to  recover  the  sum 
of  money  which  he  stated  he  had  been  com- 
pelled to  refund  to  his  ticcadar,  nor  has 
there  been  any  ground  of  appeal  upon  that 
point  taken  before  us.  I  think,  therefore, 
that  the  special  appeal  must  be  dismissed,  and 
the  judgment  of  the  Lower  Appellate  Court 
affirmed  with  costs. 

Markhy,  J. — I  am  of  the  same  opinion.  I 
quite  go  along  with  the  argument  of  Baboo 
Mohesh  Chunder  Chowdhry  to  this  extent 
that  where  one  party  is  permissively  in  the 
occupation  of  land  which  belongs  to  another, 
although  the  period  during  which  he  had 
permission  to  occupy  may  have  expired,  no 
cause  of  action  arises  until  one  of  two  things 
has  happened :  either  that  there  has  been  a 
demand  of  possession  on  the  part  of  the  own- 
er, or  that  the  owner's  title  has  been  denied 
by  the  permissive  occupant ;  and,  as  I  under- 
stand the  case  which  he  has  referred  to  in 
8  Weekly  Reporter  385,  that  was  all  that 
was  decided  in  that  case.  There  the  occu- 
pation was  originally  permissive.  The  title  of 
the  plaintiff  was  not  denied.  All  that  the  de- 
fendant said  was  that  the  result  of  that  permis- 
*^ive  occupation  was  to  give  her  a  right  of  oc- 
cupancy. I  think  the  Court  held  rightly  that 
there  was  no  cause  of  action.    This  is  a  mat- 
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ler  of  very  great  imporiance,  as  it  forms  a 
distinguishing  feature  of  Act  XIV.  of  1859 
that  the  Sratute  never  begins  to  run  until 
there  has  been  a  cause  of  action.  In  this 
case,  the  plaintiff  has  alleged  that  he  was 
dbpossessed  bv  the  proceedings  in  the  Re- 
venue Coart.  I  think  this  is  true,  because 
those  proceedings  did  amount  to  a  denial  of 
the  plaintiff's  title ;  and  whether  or  no  he 
ACtoaJljT  himself  resumed  possession  be- 
tween the  years  191 9  and  1923  appears  to 
me  to  be  in  this  case  immaterial,  although  I 
^vonld  add  that,  as  the  allegation  appears 
to  hive  been  false,  it  might  very  well  have 
operated  to  the  prejudice  of  the  credit  at- 
tached to  his  case. 


The  t5th  July  1869. 
Present: 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Ez-partejii4|t<D^^— Section  119,  Act  VIII., 

i8» 

Case  No.  169  of  1869. 

Spuia!  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
yd  November  r86g,  reversing  a  decision 
t/  the  Moonsiff  of  ^onamookhy,  dated 
the  i^ik  Jfaj  1868. 

^lOraChund  Gossamee  (one  of  the  Plaintiffs), 

Appellant, 

versus 

Kughoo  Mundul  and  others  (Defendants), 
Respondents. 

Bahoos  Bungs hee  Dhur  Sein  and  Grish 
Chuuder  Mootierjee  for  Appellant. 

Baboos  Kishen  Succa  Mootierjee  and  Nil 
Madhub  Sein  for  Respondents. 

^J2jere  a  defendant  was  absent  when  the  adjourned 
J^*"ff.  ^  hii  case  commenced,  but  came  into  Court 
'*t«e  |Uii|fment  was  recorded,  and  his  evidence  was 
^«<  record,  the  judj^ment  ajrainst  him  was  held  not 
•?^  9Xi  ex'Parte  judjirmettt  within  tht  meaning  of  Sec- 
bo«ri9.  Aft  VIII.,  1859. 

T^^^ofiy  7^'^T'he  only  ground  taken 
^^orc  us  in  this  special  appeal  is  that  the 
^^«  Appellaie  Court  had  no  jurisdiction 
to  entertain  the  appeal,  inasmuch  as  the 
^^^  had  been  decided  against  the  defendant 
g^r/r  'Phis  contention  is  founded  upon 
^»on  lit,  of  Ad  VIII.,  but  that  Section 
^  iKH  hU))poft  the  argument.     The  words 


of  that  Section  are :  *'  No  appeal  shall  lie 
'*  from  a  judgment  passed  ex-par te  against  a 
"  defendant  ivJio  has  not  appeared^  In  this 
case,  the  defendant  had  not  only  appeared, 
but  he  had  been  present  at  the  ^rst  hearing 
of  the  cause,  and  was  tiierely  absent  at 
the  adjourned  hearing,  that  is,  when  the 
adjourned  hearing  commenced,  but  came 
into  Court  before  the  Moonsiff  had  actually 
recorded  the  judgment,  and  also  his  evidence 
was  on  the  record.  The  special  appeal  must 
be  dismissed  with  costs. 

Afarkby,  J. — I  am  of  the  same  opinion. 


The  15th  July  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,y  Judges. 

Default— Appeal— Sections  S4>  SS,  and  6B,  Act 

X.,  1859. 

Cases  Nos.  576  and  577  of  1869  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Officiating  Judge  of  Mymensingh,  dated 
the  2nd  December  1868,  affirming  a  deci- 
sion of  the  Assistant  Collector  of  JamaU 
porcy  dated  the  ist  July  1868, 

Kalee  Chunder  Chowdhry  (PlainiifF), 
Appellant, 

versus 

Kisto  Chunder  Biswas  and  others  (Defend- 
ants), Respondents. 

Baboo  Kalee  Mohun  Doss  for  Appellant. 
Baboo  Mohinee  Mohun  Roy  for  Respondents. 

The  first  Court  having  struck  a  case  cff  its  file  under 
Section  54,  Act  X.,  1859,  on  the  alleged  grround  that 
there  was  no  appearance  on  the  part  or  piamtitt  or 
defendant,  the  Lower  Appellate  Court  considered  an 
appeal  barred  by  ^Section  58. 

Held* that  Section  54  was  erroneoubly  cited  by  the 
first  Court,  whose  view  of  the  case,  as  well  as  the  order 
it  passed,  would  ht  covered  by  Section  68,  and  that  as 
the  contention  was  that  no  default  had  been  committed, 
but  that  plaintiff  had  appeared  by  his  constituted  agent, 
an  appeal  lay  from  the  order  of  the  first  Court,  which 
the  I  jowcr  Appellate  Court  had  jurisdiction  to  entertain. 

Bayley,  7.— Tkk  plainUff  in  this  cjwe 
sued  for  arrears  of  rent,  amounting  to  Rupees 
229-8,  against  la  defendants  in  one  case, 
and  II  in  another.  The  suit  was  in- 
siiiuied  on  the  2  5ih  April  1865  under  Act 
X  of  1859.  It  was  decided  ex-parte  ott 
the    I2ih   February    1866   in   the  plaintiff's 

favor. 
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Of  all  the  defendants,  three  onl)',  viz., 
KIsto  Coomar,  Puddo  Lochun,  and  Indro 
Kant,  applied  to  the  Deputy  Collector  for 
a  re-hearing,  which  was  granted  on  the  i6th 
March  i*?66.  The  result  of  the  re-hearing 
was  a  decree  in  the  plaintiff's  favor  by  the 
Assistant  Collector  on  the  13th  April  1866. 

Against  this  judgment,  there  was  an  ap- 
peal to  the  Ziliah  Judge,  who,  on  the  2nd 
August  1866,  affirmed  the  Assistant  Col- 
lector's order  of  the  13th  April  1866. 

Then  followed  two  special  appeals  to  this 
Court,  No  2859  of  1866,  in  which  Puddo 
Lochun  was  the  special  appellant,  and  No. 
2860,  in  which  Indro  Kant  (wrongly  called 
Anan(^  Kant)  was  the  special  appellant. 
Of  all  the  three  and  twenty  defendants, 
these  two  persons  alone  appear  on  the  re- 
cord in  the  proceedings  of  this  Court  as 
having  appealed.  As  to  the  decrees  against 
them,  there  is  nothing  before  us  in  these 
special  appeals. 

Kisto  Coomar,  too,  who  applied  for  a  re- 
hearing and  obtained  the  order  above  stated, 
does  not  appear  to  have  appealed  against 
the  order  of  the  Assistant  Collector,  dated 
the  13th  April  1866,  or,  at  any  rate,  to  have 
come  before  the  High^ Court. 

The  order  of  the  High  Court  in  the 
appeals  of  Puddo  Lochun  and  Indro  Kant 
was  that  the  Lower  Appellate  Court  "  shall 
*'  try  what  are  the  fair  and  equitable  rates  to 
"  be  paid  by  the  appellants,  and  shall  fix  the 
^'  rates  in  all  respects  at  those  which  talook- 
''  dars  of  the  same  class  as  it  finds  these  to 
*'  be,  pay  for  lands  of  a  similar  quality  in 
**  the  neighbourhood."  The  cases  were, 
accordingly,  remanded. 

On  this  order  of  remand  being  received 
by  the  Ix)\ver  Appellate  Court,  that  Court 
remitted  the  records  to  the  first  Court  on 
the  4th  July  1867,  in  order  that  the  issue 
fixed  by  the  High  Court  might  be  decided. 

It  is  especially  necessary  to  give  here  the 
order  which  the  first  Court  passed  after  the 
remand  by  the  Ziliah  Judge. 

On  the  i6ih  September  1867,  the  first 
Court,  in  accordance  with  the  order  of  the 
Ziliah  Judge  and  in  fulfilment  of  the  remand- 
order  of  the  High  Court,  held  that  as  the  de- 
fendant did  not  appear  in  support  of  his  al- 
legation that  talookdars  paid  at  a  less  rate  than 
the  ryots,  and  as  no  explanation  was  given  for 
his  absence,  the  Court  was  bound  to  decide 
*'  that  the  rates  claimed  by  the  plaintiff 
*'  were  the  rates  payable  by  talookdars  like 
"  bim."     The   Assistant   Collector,    accord- 


ingly, gave  the  plaintiff  a  decree  for  rents 
claimed  by  the  plaintiff  as  rents  payable 
by  talookdars  like  him,  quoting  Section 
68  of  Ad  X.  of  1859  in  support  of  his 
judgment.  A  similar  order  was  also  passed 
in  the  other  case  remanded  by  the  High 
Court,  and  thus  as  to  the  two  special  ap* 
peals,  and  to  them  only,  was  the  order  of  the 
Assistant  Collector  passed  in  fulfilment  of 
the  remand-order  of  the  High  Court. 

There  were  again  two  appeals  to  the  Ziilab 
Court  against  this  order  of  the  Assistant  Col- 
lector, by  Puddo  Lochun  and  Indro  Ktnt 
(Nos.  151  and  152  of  1S67),  and  on  the  idtb 
April  1868  the  Judge  again  remanded  the 
case  to  the  first  Court  for  re-trial  with  these 
remarks  :  **  The  order  of  the  High  Court  has 
"  evidently  placed  the  onus  of  proof  on  the 
''  plaintiff  as  well  as  defendant,  in  order  that 
"  he  may  prove  that  he  is  entitled  to  claim 
**  full  ryotee  rents  from  the  defendant.  If 
**the  Assistant  Collector  is  unable  10  pro- 
**  cure  any  evidence,  he  must  then  decide 
**  the  point  between  the  parties  in  a  fair 
"and  equitable  manner."  This  order  hav- 
ing reached  the  Assistant  Collector,  he  fixed 
the  30th  June  for  the  hearing  of  the  case 
and  the  production  of  evidence. 

On  the  I  St  July,  he  recorded  the  fo]lo«ring 
judgment:  '*  Plaintiff's  mookhtear  produce* 
•*  a  man  said  to  be  agent  of  plaintiff.  This 
•'  person  cannot  be  identified  by  any  person 
''  present  at  this  oflSce.  The  mookhtear  for 
**  plaintiff  says  he  only  knows  him  by  sight. 
*'  He  knows  nothing  about  the  facts  of  the 
*'  case,  and  has  no  power- of- attorney.  This 
'•  is  no  appearance  by  plaintiff.  Defendant 
*'  does  not  appear.  1  strike  the  case  off  the 
*'  file  under  Section  54  of  Ad  X.  of  1859." 
This  order  was  also  made  to  apply  to  the 
other  appeal,  that  is  to  say,  this  was  the 
order  passed  in  the  cases  of  both  Paddo 
Lochun  and  Indro  Kant. 

I  may  here  remark  that  at  the  same  lime 
that  the  cases  of  Puddo  Lochun  and  Indro 
Kant  were  remanded  by  the  Judge,  there 
was  an  order  by  the  Judge  in  the  cases 
of  Kisto  Coomar  and  Prosunno  Nath  Surma, 
Nos.  141  and  142,  in  which  there  was  * 
like  remand ;  and  at  the  same  time  an  order 
was  recorded  in  case  No.  151  in  these  terms: 
*'This  case  and  appeal  No.  152  should  be 
"heard  after  the  Assistant  Collector  nJ5 
"decided  whether  the  appellants  in  appeal 
"cases  Nos.  141  and  143  can  be  allowed  to 
"  be  heard  and  to  prove  their  answer  to  the 
••claim,"  the  answer  bemg  that  they  had 
no    kno\v ledge    of  -the    .service    of   i\o\\c^ 
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I  maj  here  also  observe   ihat   it    will    be 
nnoecessary    again    to    refer    to    Prosunno 
Nath  and  Kisto  Coomar,  inasmuch  as  ihey  • 
ncrcr  objected   to    the    above    order,     and  | 
did  not  appear  or  jjive  any  evidence  as  to  ' 
the  non-service  of  notice.  \ 

From  the  decision   of   the   Assistant    Col-  '• 
lector  of  the   ist   July    186S,    two    appeals 
were  preferred  by  the  plaintiff  to  ihe  Zillah  i 
Judpe;  and  the  Judge,  on  the  2nd  December  ; 
i8f»8,  gave   his  judgment  in  the  following  1 
tenns:  '*!  cannot  agree  with   the  Assistant  j 
•*  Collector  that  his  order  was  a  correct  one,  ; 
"because  when  the  case  was  remanded  the 
"defendants,   appellants,   were    ordered    to 
"prove  that  they  had  no  notice  of  the  case.  . 
''Under  the  law,   it  is  apparent  that  no  ap-  ; 
"peal  lies  againnt  an  order  under  Section  54, 
"and  the  only  course  open  to  the  plaintiff  ' 
"was  to  apply  under  Section  58  for  a  review  i 
"of  the  order   bv   the  Assistant  Collector; 
"and  if  he  had  refused  to  allow  the  review, 
"the  plaimift  could  theti  have  appealed  to 
"this  Coait.     I  consider  that  this  Court  has 
"no   power    to   decide  this   appeal  on   its 
"meriis^  and  that  the  hearing  of  this  appeal 
"is  barred  by  the  provisions  of  Section  58, 
"AaX.of  1859." 

Against  this  decision,  a  special  appeal  has 
been  preferred  on  two  grounds  :  firstly y 
that  Section.  58  does  not  apply  to  this  case ; 
and,  secondly^  that  the  provisions  of  Section 
54  having  been  misunderstood  and  mis- 
applied by  the  Assistant  Collector,  an  ap- 
peal from  bis  order  did  lie  to  the  Judge. 

In  arguing  these  points,  the  main  conten- 
tion of  Baboo  Kally  Mohun  Dass  is  that 
Seaion  54,  Act  X.  of  1859,  contemplates 
a  case  prior  to  the  recording  of  an  issue 
for  trial,  but  that  in  these  cases  all  the 
issacs  had  been  recorded  and  remands  re- 
iolied. 

Now,  the  words  of  Section  54  bear  out 
ihis  contention.  They  arc:  *'If,  on  the 
"day  fixed  by  the  summons  or  proclamation 
"for  the  appearance  of  the  defendant,  or 
"on  any  subsequent  day  to  which  the  hear- 
ting of  the  case  may  be  adjourned,  prior 
**/«  the  recordiTifi  of  an  issue  for  trial  as 
**  hereinafter  provided,  neither  of  the  parties 
*' appear  in  person  or  by  an  agent,  the  case 
"shall  be  struck  off,  with  liberty  to  the 
"plaintiff  to  bring  a  fresh  suit,  unless  pre- 
scinded by  the  rules  ior  the  limitation  of 
"aaions." ' 

Bm  while  it  would  appear  that  the  Assist- 
ant Collector  made  an  error  in  his  proce- 
dure in   acting,   literally    speaking,  under 


Section  54,  there  is  a  Section — Section  68 — 
which  completely  covers  the  view  which  the 
Assistant  Collector  took  and  the  order  he 
passed.  That  Section  is :  *'  If,  on  the  day 
"  fixed  for  the  trial  of  any  issue,  neither  of  the 
''  parties  appear,  the  case  shall  be  struck  off 
'*  under  the  conditions  provided  in  Section  54. 
"  If,  on  any  such  day  one  only  of  the  parlies 
"  appear,"  the  issue  may  be  tried  and  deter- 
mined, in  the  absence  ''of  the  other  party, 
upon  such  proof  as  may  be  then  before 
the  Court."  So  far,  then,  the  Assistant 
Collector's  order  was  legal,  but  he  ought 
to  have  cited  Section  68,  and  not  Section  54. 

Now,  whether,  under  these  circumstances, 
it  was  open  to  the  Judge  to  entertaijii  and 
decide  the  appeal  as  it  stood  is.  a  second 
question,  the  answer  to  which  depends  upon 
the  point  whether  the  Assistant  Collector 
wrongly  or  rightly  held  no  one  was  before 
him.  Now,  all  long  the  authorized  mookh* 
tear  of  the  plaintiff  was  so.  and  it  was  on 
this  matter  the  appeal  was  made  to  the 
Judge.  So  far,  then,  the  Judge  should  have 
tried  the  case  on  this  contention  and  enter- 
tained the  appeal. 

But  the  pleader  for  the  special  respond- 
ent contends  that  it  would  be  needless  to 
remand  the  case,  as  there  is  no  evidence  on 
the  record  to  justify  a  decree  in  the  plaintiff's 
favor  against  his  clients. 

Now,  the  only  person  produced  by  the 
plaintiff  as  his  agent  supposed  to  be  cognizant 
of  the  facts  of  the  case,  deposed  before  the 
first  Court  to  this  effect.  He  said  he  was  a 
tehsildar  of  the  plaintiff;  that  he  had  no 
power-of -attorney ;  that  the  mookhtear,  Go- 
pee  Mohun,  knew  him ;  and  that  he  had  been 
employed  in  this  business  three  years.  But 
the  mookhtear  contradicts  this  statement  and 
says  that  he  does  not  know  him  except  by 
sight,  but  understands  that  he  has  come  about 
the  business.  The  agent  then  goes  on  to 
say  that  he  does  not  know  at  what  rate  his 
master  sues  for  arrears ;  he  does  not  remember 
the  amount  of  the  claim  ;  does  not  know  the 
names  of  the  persons  sued  by  the  plaintiff: 
and  on  being  asked  as  to  what  he  knew  of 
the  case,  he  replied  that  he  knew  it  was 
necessary  to  bring  a  case.  He  then  went  on 
to  say  that  he  was  engaged  in  other  cases  by 
the  mookhtear  but  he  did  not  know  either 
the  plaintiff  or  the  defendants  in  these  cases, 
and  he  concluded  by  saying  that  \\t  never 
before  acted  '  as  agent  for  Kally  Chander 
Chowdhry,  the  plaintiff  in  this  case.  This 
was  the  man  produced  to  supply  all  know- 
ledge necessary  for  the  purpose  of  the  pro* 
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per  adjadication  of  the  case,  and  from  the 
statement  it  seems  to  me  almpst  impossible 
primd  facie  for  the  first  Court  to  hold  thai 
t)iere  was  any  means  of  an  adju(|icatiop  of 
the  case,  especially  as  the  defendants  did 
not  appear. 

It  is,  however,  pressed  on  us  that  the 
Judge  was  wrong  in  not  considering  the 
question  whether  Section  54  having  been 
mis-quoted  by  the  first  Court  for  Section  68, 
and  in  holding  that  no  appeal  lay  to  him  to 
try  this  point,  the  case  should  be  remanded 
to  him.  But  as  the  pleader  for  the  respond- 
ent objects  to  this  remand  on  the  ground  that 
there  is  no  evidence  on  the  record,  we  are 
bound*  to  take  into  consideration  that  ob- 
jection before  we  remand  the  case.  Now  it 
is  not  denied  that  the  only  evidence  on  the 
record  as  to  the  point  of  rates  is  evidence  10 
show  what  the  ryotee  rates  are,  but  that  there 
is  nothing  to  show  the  ialookdaree  rates. 

We  are  of  opinion  that  the  remand -order 
put  upon  the  plaintiff  the  burden  of  prov- 
ing what  the  talookdaree  rates  were,  and 
at  one  time  I  thought  that  there  might  be  a 
great  deal  of  force  in  Baboo  Kally  Mohun's 
conteption  that  the  testimony  of  the  wit- 
nesses who  spoke  to  the  ryotee  rates  might 
afford  evidence  of  the  talookdaree  rates,  as 
the  difiPerence  between  the  talookdaree  and 
the  ryotee  rate  consisted  merely  in  more  or 
less  deduction  of  a  percentage.  When, 
hqwever,  I  come  to  look  to  the  grounds  of 
appeal  to  the  Judge  afier  remand,  I  find  no 
statepnent  of  such  evidence  tp  support  the 
plaintiff's  case  in  this  way,  /.  e.,  to  show 
that  a  certain  deduction  from  ryotee  rates 
deposed  to  would  give  the  prop'fer  talookda- 
ree rates  in  this  case.  The  gist  of  the 
grounds  of  appeal  to  the  Judge  is  that  the 
first  Court  was  in  error  in  considering  that 
the  agent  had  not  sufficient  knpwledge  of 
the  facts,  and  that  even  if  he  had  not,  it  was 
the  duty  of  the  Court  to  direct  that  further 
evidence  might  b^  adduced.  It  is  quite  clear 
that  the  remand-order  of  the  High  Court, 
as  also  that  of  the  Zillah  Judge  directing 
^he  first  Court  to  act  up  to  the  orders  of  the 
High  Court,  required  the  plaintiff  in  the  fiist 
Court  to  prove  the  talookdaree  rates;  and 
considering  the  absence  of  any  evidence  on 
this  point,  or  any  objection  as  to  the  pro- 
duction of  witnesses  on  this  point  in  the 
grounds  of  appeal  to  the  Judge,  I  do  not 
thj^k  that  any '  injustice  would  be  done  if 
we  refuse  to  go  further  than  take  the  e\i- 
dence  as  it  stands,  and  see  whether  the  re- 
iQ^nd-order  has  bi^en  carried  out  or   not. 


Now,  as  above  stated,  there  is  no  evidence 
as  to  the  talookdaree  rates,  and  it  was  the 
fault  of  the  special  appellant  himself  that 
he  did  not  adduce  it  or  give  satisfactory  rea- 
sons for  its  non-production  up  to  this  time. 

Under  this  state  of  the  facts,  I  wooU 
dismiss  this  special  appeal,  but  under  ibe 
circumstances  of  the  case  each  party  most 
bear  his  own  costs  of  this  appeal  as  also  of 
the  Lower  Courts. 

Hobhouse,  J, — This  was  a  suit  for  aneais 
of  rent  in  excess  of  100  rupees.  There 
were  numerous  defendants  to  the  suit,  and 
as  we  understand  it,  the  Assistant  Collect- 
or gave  an  ex-parte  decree  against  ail  the 
defendants  on  the  i2ih  February  1866. 
Thereafter,  that  is,  on  the  16th  March 
1866,  three  of  (he  defendants,  vi^^^  Kitto 
Coomar,  Puddo  Lochun,  and  Indro  Kant, 
obtained  a  re-hearing;  but  at  that  re-hcaring, 
a  decree  was  a  second  time  given  against 
them  on  the  2nd  August  1866.  Kisto 
Coomar  did  not  appeal  against' this  decree. 
Puddo  Lochun  and  Indro  Kant  did  appeal, 
and  on  the  12th  March  1867  the  Hi|(h 
Court  remanded  the  case  to  be  tried,  so  far 
as  those  defendants  were  concerned,  upoo 
the  issue  which  Mr.  Justice  Bayley  has 
extracted  from  the  High  Court's  orJer  d 
remand. 

On  the  4th  July  1867,  the  High  Court's 
order  was  sent  by  the  Lower  Appcll^fc 
Court  to  the  first  Court  with  instructio(is 
that  it  should  be  acted  upon.  Op  the  i6th 
September  1867,  the  Assistant  Collector 
again  gave  the  plaintiff  a  decree  against  the 
two  defendants  in  question. 

On  the  1 8th  April  1868,  the  Lower  Ap- 
pellate Court  again  remanded  the  case  on 
the  ground  that  the  first  Court  had  been  in 
error  in  laying  the  burden  of  proof  on  the 
defendants,  and  directed  it  to  take  evidence 
on  the  part  of  the  plaintiff  in  support  of  bis 
case.  Simultaneously  with  this  order  of  re- 
mand there  was  an  order  relating  to  the 
defendants  Kisto  Coomar  and  Prosunno 
Nath,  who  are  the  only  special  respondents 
who  appear  by  pleader  before  us,  by  «^bicn 
the  first  Court  was  directed  to  take  evidence 
from  them  upon  the  point  as  to  whether  or 
not  as  a  matter  of  fact,  notice  was  scrvco 
upon  them  in  the  matter  of  the  ex-ff^^^^ 
decree  of  the  12th  February  1866.  so  as  to 
decide,  with  regard  to  them,  whether  or  no* 
they  were  entitled  to  relief  in  the  shape  ^^  * 
re- hearing  in  the  matter  of  that  decree. 

On  the  ist  July  1868,  the  first  Court 
disposed  of  the  plaintiff's  suit  expresscdiy 
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nader  the  provisions  of  Section  5  »,  but  as  we 
take  it  under  the  provisions  of  Section  68, 
Act  X.  of  1859,  *"^  ^^^  Lower  Aopellue 
Court  on  tbe  2nd  December  1S68  refused  to 
interfere  wiih  the  juigment  of  the  first 
Court,  on  the  ground  that  it  had  no  jurisdic- 
tioa  to  do  so. 

It  is  against  this  judgment  of  the  2nd 
December  1868  that  the  special  appeals  be- 
fore 05  are  now  made.  It  seems  to  me  that  for 
the  purpose  of  deciding  this  case  satisfactori- 
ly, we  maj  divide  the  original  defendants  in 
tlie  cause  into  three  classes.  Fir.st  of  all 
those  who  did  not  ask  lor  any  review  of  the 
tx-parU  decree  of  1 2ih  February  1866.  This 
class  comprises  all  the  defendants  whom  I 
shall  not  thereafter  piention  by  name.  The 
■ecofid  class  13  made  t;p  of  those  who  asked 
for  a  review  of  tl^e  decree  in  question,  dmi  liid 
not  obtain  it.  This  class  comprises  th^:  de- 
fendants Kisto  Coon^^r  and  Prosunno  Naih 
onlj.  The  third  class  comprises  those  who 
asked  for  a  review  and  gut  it.  and  this  class 
may  again  be  sub-divided  into  two  portions, 
vis  <,  the  defendant  Kisto  Coomar  who  did 
not  appeal  agaipst  the  Judge's  order  of 
the  2nd  Angu&t  1866,  and  the  defendants 
Paddo  Lochuu  and  Indro  Kant,  who  did 
appeal  against  that  order  apd  obtained  the 
order  in  remand  from  the  High  Court  which 
I  have  above  specified. 

In  regard  to  the  first  and  second  class  of 
defendants,  I  hold  that  the  ex-parie  decree 
of  the  12th  February  1866  has  never  been 
disturbed,  and  therefore  that  it  stands  goo.i. 
It  has  never  been  disturbed  against  the  (irst 
ckss  of  defendants,  because  they  never  asked 
ibr  a  re-t^earing  of  it,  and  never  got  any.  it 
has  CKU  been  disturbed  against  the  second 
class  of  defendants,  because,  although  ihey 
asked  f^r  a  re-hearing,  yet  for  very  good 
reasons  that  re-hearing  was  not  granied. 
The)'  were  given  the  opportunity  of  proving, 
ooder  it^  provisions  of  Section  58,  Ad  X.  of 
1S59,  th^  no  notice  was  served  upon  them, 
boi  they  neglected  to  take  advantage  of  .thai 
opportunity,  and  cannot,  therefore,  now  be 
beard  against  that  decree. 

In  regard  to  the  defendant  Kisto  Coomar, 
I  bold  that  the  decree  of  the  2nd  Augusf 
1866  stands  good  against  him,  because  he 
never  appealed  against  it,  and  therefore,  it 
cannot  be  now  di.^sputeii  so  far  as  he  is  con- 
cerned. 

In  regard  to  the  defendants  Puddo  Lochun 
and  Indro  Kant,  I  agree  with  Mr.  Justice 
BajJcjr  Qf^  tke  suit  mast  be  dismissed.    In 


the  matter  of  the  judgment  ot  the  Lower 
AopelUte  Court  I  agree  in  thinking  that  that 
ju  igmcnt  is  erroneous.  1  think  that  an  appcil 
lay  to  that  Coart  fro  n  the  order  oi  the 
Assistant  Collector,  and  tnat  the  Lower  Ap- 
pellate Court  has  co  amitied  an  error  in  Uw 
in  not  entertaining  that  appeal. 

The  first  Court,  in  iis  judgment  of  the 
ist  July  i86:i,  supposed  that  it  was  acting 
under  the  provisions  exp?essedly  of  Section 
51,  but,  to  say  more  correctly,  of  Section 
68,  Act  X.  of  1859.  If  the  Assistant  Col- 
lector had  been  acting  correctly  under  the 
provisions  of  that  Section,  then,  no  doubt, 
the  only  remedy  to  the  plainiiflF  would 
hive  been  in  the  sh.ipe  of  an^  applica- 
tion for  a  re-hearing  under  the  provisions 
of  Section  58  ;  but  the  whole  contention 
of  the  plaintiff  before  the  Lower  Appellate 
Court  was  that  the  first  Court,  while 
It  supposed  that  it  was  acting  under  the 
provisions  of  Section  68,  was  in  error  upon 
that  matter,  and  it  was  to  correct  this  error 
that  the  appeal  was  made  to  the  Lower  Ap- 
pellate Court.  The  first  Court  supposed  that 
neither  of  the  parlies  had  appeared  before  it, 
and  therefore  it  dismissed  the  suit.  Had 
this  been  so,  then  of  course  the  plaintiff, 
against  whom  judgment  had  been  given  by 
default,  could  only  have  had  his  remedy 
under  Section  58.  But  the  plaintiff's  com- 
plaint before  the  Lower  Appellate  Court  was 
that  he  committed  no  detault,  and  that  he 
had,  in  fact,  appeared  through  his  constituted 
mookhtear. 

Now,  under  the  provisions  of  Section  71, 
Act  X.  of  1859,  any  party  to  a  suit  may  em- 
ploy an  authorized  mookhtear  to  conduct  {he 
suit  on  his  behalf,  and  what  does  the  first 
Court  say  as  regards  the  conduct  of  this 
case  .'  It  distinctly  says  that  the  mookhtear 
authorized  by  the  plaintiff  had  conducted 
the  case  for  him.  Tne  first  words  of  the 
judgment  are  that  "  the  plaintiff's  mookhtear" 
does  such  and  such  an  act  on  the  part  of  the 
plaintiff.  Clearly,  therefore,  the  plaintiff  was 
before  the  Court  in  the  person  of  his  authoriz- 
ed mookhtear,  and  could,  tnerefoce,  have  had 
no  remedy  under  the  provisions  oi  Section  58, 
but  was  bound  to  appeal,  as  he  did  appeal, 
to  the  Ju<lge  on  the  question  of  law  on  which 
as  he  thought,  and  thouglru  rightly,  that  the 
first  Court  had  come  to  an  erroneous  deci- 
sion. I  think,  therefore,  that  the  Lower  Ap- 
pelLae  Court  had  jurisdiction  to  entertain  the 
appeal,  and  ought  to  have  entertained  it. 

The  question  then  arises  as  to  whether  the 
plaintiff  is  entitled  on  ihe  evidence  on  the 
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record  to  anv  remand  in  the  matter  of  the 
two  defendants  Pntldo  I^chun  and  Indro 
Kant.  The  issue  before  the  Courts  below 
was  that  which  has  been  quoted  from  the 
remand-order  of  this  Court,  and  the  question 
therefore  is,  has  the  plaintiff  had  the  oppor- 
tunity that  he  ought  to  have  had  of  adducing 
evidence  in  support  of  this  issue,  or  is  he 
now  on  remand  to  be  allowed  such  opportu 
nity  ?  1  agree  with  Mr  Justice  Bayley  that 
he  has  had  the  opportunity  but  has  neglected 
it.  The  30lh  of  June  1868  was  the  day 
fixed  for  the  production  of  evidence  on  this 
.ssue.  He  produced  his  agent  in  support 
of  it,  and  it  is  not  shown  to  us  (and  the 
grounds  taken  in  appeal  before  the  Lowtr 
Appejltte  Court  would  lead  us  to  infer  the 
contrary),  that  besides  this  agent  trtere  was 
any  person  or  any  docum<.*nt  adduct'd  on  the 
part  of  the  plaintiff  in  suppoit  of  this  issutr  ; 
and  as  to  the  agent  there  can  be  no  doubt 
that  he  distinctly  savs  that  he  knows  nothing 
^bout  the  case.  1  think,  therefore,  that 
there  is  no  legal  evidence  on  the  record  in 
support  of  the  plaintiff 's  claim  aj^ainst  the 
two  defendants  Pud  do  Lochun  and  Indro 
Kant,  and  that  this  is  the  case  notwithstand- 
ing that  the  plaintiff  has  had  every  opportu- 
nity of  adducing  such  evliience. 

I  agree,  therefore,  in  dismissing  the  plaint- 
iff's suit  against  the  two  persons  last  men- 
tioned, and  I  think,  on  the  whole,  that  the 
best  order  should  be  that  e.ich  party  do  bear 
his  own  costs  of  this  Court  and  of  all  the 
Courts  below. 


The  I5ih  July  1869. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Deputy  Collector's  order — Cause  of  action. 

Case  No.  130  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Deputy  Commissioner  of  Maun- 
hhoom^  dated  the  2Qth  October  r868,  affirm- 
ing  a  decision  of  the  Moonsiff  of  Chatnay 
dated  the  ^th  March  1868, 

Kris'o  Chunder  Doss  (Plaintiff),  Appellant, 

versus 

Sotidamonee  Dossee  and  oibers  (Defendants), 

Respondents, 


Baboos    Kedarnath    Chatter jee    and     Bam^f 
Churn  Banerjee  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Prosunno 
Coomar  Roy  for  Respondents. 

On  a  complaint  being  made  in  the  Survey  Depart- 
nicnt  as  to  a  demarcation  of  land,  the  Deputy  Collector. 
instead  of^  investigratino^  the  circumstances,  ordered  a 
local  inquiry  by  an  Ameen,  and  on  plaintiff  *5  omittini^  to 
deposit  the  Ameen 's  fees  struck  the  case  off  his  file  : 

Held  that  the  Deputy  Collector's  decision  was  no 
award,  and  could  not  be  a  cause  of  action. 

Jackson,    J, — The    plaintifT    appears    10 
have  been  involved  in  a  difficulty  in  this  case 
by  the  ill  advice  uf  h1^  vakeel  or  mookhtears 
below.     He  brought  a  complaint  before  ihe 
Deputy  Collector  in  the  Survey  Department, 
complaining  of  a  demarcation  by  which  200 
beegahs  of  land  had  been  mapped  as  part  of 
an  adjacent  property.     The  Depuiy  Collector, 
instead  of  making  an  enquiry  into  the   cir- 
cumstances, thought  fit  to  order  a  local  enqui- 
ry bv  an  Ameen ;  and  on  the  plaintiff  omitting 
to  deposit  the  Ameen's  fees,  the  case  was 
struck  off  the  file  on  the  22nd  April    i86j. 
Tne  plaintiff  commenced  this  suit  on  the  23rd 
Apiil    1866,   alleging  himself  to  have   been 
dispossessed  under  that  award,  and  giving 
fhe  award  and  the  date  of  it,  as  his  cause  of 
action  and  the  lime  when  it  accrued. 

The  Courts  below  held  that  this  suit  being 
brought  one  day  more  than  three  years  from 
the  date  of  the  decision  of  the  Depuiy  Col- 
lector the  suit  was  barred. 

The  plaintiff  comes  here  in  special  appeal, 
and  contends  that  the  order  of  the  Depute' 
Collector  was  no  award. , 

Manifestly,  I  think,  it  was  no  award  and 
could  not  be  a  cause  of  action  on  which  the 
plaintiff  was  entitled  to  bring  this  suit.  It  is 
pretty  clear  that  the  plamtiff  has  been  dig- 
possessed  at  some  period  antecedenily  to 
the  order  of  the  Deputy  Collector  ;  but  the 
precise  date  does  not  appear.  Under  ibe'sc 
circumstances,  the  only  course  to  enable 
justice  to  be  done  between  the  parties,  is 
that  to  which  they  have  consented  before  as 
to-day,  namely,  that  the  plaintiff  should  be 
allowed  to  withdraw  from  the  present  suit 
paying  all  the  costs  thereof,  and  should 
have  leave  to  bring  a  fresh  suit,  alleging  ih^ 
real  cause  of  action  and  the  true  date  of 
accruing  thereof.  The  judgment  of  the 
Lower  Appellate  Court  will,  therefore,  be  set 
aside,  and  the  order  indicated  will  be  made 
instead. 

Markby,  J.—\  am  of  the  same  opinion. 
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The  i5ih  July  1869. 

Present : 

The  Hon'ble  L.  S.  J-ickson  and  W.  Markby, 

judges. 

Possession — Title — Evideoce. 

Case  No.  194  of  1869. 

Spea'al  Appeal  from    a   decision   passed   hy 
the   Judge     of    Hooghly\    dated    the   jrd 
i^eptember    iS6S,  affirming    a   decision   of 
the     SudJer      Ameen     of    that    District ^ 
dated  the  joth  March  1868. 

Tnk>chun  Ghose  and  others  (some  of  ihe 
Defendants),  Appellants, 

versus 

Koylashnath  Bhuttacharjee  (Plaintitf), 
Respondent. 

Bdboos  Poor  no  Chunder  Shome  and  Buvg- 
shee  Dhur  Sein  for  Appellants. 

Baboos  Ashootosh    Chatter  fee  and    Chunder 
Madhiib  Ghose  for  Respondent. 

In  a  suit  to  rcc'vcr  possession  of  land,  where  plaint- 
iff shnwed  ihat  he  had  been  in  peacfable  possession  till 
WobW  dispossessed ,  and  defendant  failed  to  show  any 
ripht  by  which  he  had  disposscssfd  the  ulaintiff,  the 
Ixwer  Appellate  Court  was  held  to  have  done  ri^ht  in 
drciinin^  to  inquire  further  into  plaintiff^s  tide,  and  in 
r«  pla«»ng  him  in  possession. 

Jackson^  y. — 1  think  that  the  decision  of 
the  Lower  Appellate  Court  in  this  case  is 
ubstantially  right.  I  do  not  think  we  are 
oiled  upon  to  set  that  decision  aside,  or  to 
refer  any  point,  as  suggested,  for  the  con- 
sideration of  the  Full  Bench. 

The  piainiifE's  case  here  was  that  he  had 
purchased  from  the  heirs  of  one  Efaz'KDddeen, 
who  was  proprietor  of  an  ayma  close  to 
the  talook  of  the  defendants,  called  Chuk 
fiimberia;  that  he  had  held  po$se>sion  down 
to  1274:  and  that  he  was  forcibly  dispos- 
•essed  bv  the  defendants. 

The  defendants  deny  that  the  land  in  dis- 
pute was  part  of  the  ayma  in  question. 
They  say  it  belonged  as  mdl  land  to  iheir 
lilook,  and  was  held  by  Efazooddeen  as 
tet^aiA  under  them. 

The  Lower  Appellate  Court   found    that 
^e  pWmiffs  had  been  in  possession  down 
to  U74»  and  had  then  been  wrongfully  and  1 
forciblr  dispossessed  by  the  defendants,  and,  ' 
under  those  circumstances,  he  c;dled   upon 


the  defendants  to  show  by  what  right  they 
had  dispossessed  the  plaintiffs ;  and  the  de- 
fendants failing  to  show  any  such  right,  he 
declared  that  he  would  not  enquire  into  the 
tide  of  the  plainiifTs;  and  in  coming  to  that 
conclusion,  he  refers  10  a  decision  of  this 
Court,  which  is  10  be  found  in  10  Weekly 
Reporter,  page  102. 

It  may  be  quite  conceded  that  the  Judge's 
language  in  this  case  has  been  a  little  un- 
guarded, or,  at  any  rate,  that  he  has  not 
used  exactly  proper  words  to  convey  his 
meaning.  If  the  Judge  meant  .to  say  1  hat 
possession,  as  a  thing  apart  from  title,  was 
someihing  which  would  give  the  plaintiffs 
a  right  to  recover  possession  of  their  land, 
I  do  not  think  we  should  uphold  him*in  that 
opinion ;  but  I  have  no  doubt  that  what 
ihe  Ju^ge  meant  to  say  in  this  case  was 
'*  th.it  the  {'laintiffs  having  shown  possession 
down  to  1274,  1  infer  from  the  fact  of  pos- 
session a  right  10  be  re-placed  in  possession, 
that  is,  sotne  title  to  the  land ;  and  I  think 
it  needless  :o  enquire  further  into  title,  that 
is  to  say,  to  require  documentary  proof 
or  specific  proof  of  the  mode  of  acquisition 
upon  which  that  title  was  founded  "  Though 
not  put  in  so  many  words,  yet  1  think  this 
was  what  the  judge  meant,  and  I  think  he 
was  right.  I  thnik  he  was  also  in  accord- 
ance with  the  ruling  of  the  case  referred  to 
iroin  the  10th  Volume  of  the  Weekly  Re- 
porter. 

We  have  been  referred  to  another  case 
in  9  Weekly  Reporter,  page  602,  in  which, 
under  the  circumstances  stated  in  that  case, 
a  Division  Bench  refused  to  infer  the  title 
of  the  plaintiffs,  and  ordered  the  suit  to  be 
dismissed.  I  think  that  case  was  distin- 
guishable from  the  present  :  and  without 
saving  whether  1  entirely  concur  in  the 
opinion  expressed  in  that  case,  I  think  it 
m  no  wise  militates  against  the  conclusion 
at  which  we  have  arrived  in  the  present 
case. 

The  decision  of  the  Lower  Appellate 
Court  will  be  affirmed  with  costs. 

Markby,  J. — I  am  of  the  same  opinion. 
I  take  it  that  the  cases  fully  establish  this 
proposition,  that  where  a  plaintiff,  who 
seeks  to  recover  possession  from  the  defend- 
ant, shows  that  he  has  been  at  some  period 
peaceably  in  possession  of  the  property 
which  he  claims,  the  most  that  that  can 
do  for  him  is  to  afford  some  evidence  from 
which  the  Courts  may  infer  tide;  and  I 
am  not  aware  that  there  is  any  conflict  in 
the  decisions  of  this  Court  upon  that  point ; 
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cerlamly,  there  is  none  so  far  as  the  deci- 
sions which  have  been  brought  before  us  by 
the  vakeel  for  the  appellant  are  concerned. 

The  case  in  10  Weekly  Reporter  is  perfect- 
ly clear.  There  the  plainiiflF  held  under  a 
purchase  from  a  person  who  had  been  con- 
clusively decided  to  have  had  no  title. 
Of  course,  under  those  circumstances, 
his  possession  could  avail  him  nothing, 
supposing,  as  it  no  doubt  was  in  that  case, 
that  the  possession  had  lasted  less  than  12 
years ;  and  the  case  referred  lo  in  9  Week- 
ly Reporter-  also  I  entirely  concur  in.  That 
case  simply  lays  down  the  pn^position  that 
possession  by  plaintiff  can  only  be  used 
as  evidjnce  of  tide.  In  this  case,  the  Judge 
has  only  so  used  it.  The  plaintiff  was 
admitted  to  be  an  aymadar,  and  to  have  been 
in  possession  of  the  land  in  dispute  down 
to  the  year  1274;  that  the  defendant  was  a 
talookdar  ;  and  that  the  defendant  has  recent- 
ly turned  out  the  plaintiff,  who,  up  to  thai 
period,  was  peaceably  in  possession ;  and 
what  I  take  the  Court  in  substance  to  have 
said  in^this  case  is  this,  "  Upon  that  state  of 
"  circumstances,  if  the  defendant  carries  his 
"  case  any  furiher  than  that.  I  shall  assume 
"  that  the  defendant  had  a  title."  In  assum- 
ing that,  I  think,  he  was  acting  in  perfect 
accord  with  the  decisions  referred  to,  and, 
I  may  say,  I  am  not  acquainted  with  any 
decision  here  or  elsewhere  that  lays  down 
a  different  proposition.. 


The  1 6th  July  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Pnrchssef — Refund  of  purchase-money — Suit 

Case  No.  1076  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  I'jth  February  i86g,  reversing  a  de- 
cision of  the  Moonsiff  of  Chuprah^ 
dated  the  3rd  September  1868, 

Bissessur  Pandey  (one  of  the  Defendants), 

Appellant, 

versus 

Bhugwan  Doss  (Plaintiff),  Respondent. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Bhncanee 
Churn  Dutf  for  Respondent. 


The  rights  and  interests  of  a  judgment-debtor  having 
beensolain  execution,  the  auction-purchaser,  in  proceed* 
tn£f  to  take  possession  was  obstructed  by  one  Z>.  On 
this  he  Hied  a  complaint  under  Section '260,  Code  of 
(ivil  Procedure,  before  the  Civil  Court,  which  found 
that,  as  D  had  been  in  possession  for  a  long*  titne«  be 
could  not  properly  be  ejected.  The  auction-purcJiajier 
then  sued  to  recover  his  purchase-money. 

Held  that  plaintiff's  proper  remedy  was  to  bring  a 
suit  against  D  to  establish  the  title  of  the  judgrmenl* 
debtor  in  the  property ;  and  that,  not  choosing  to  take 
advantage  of  that  remedy,  his  suit  must  fail. 

Glover,  J. — This  was  a  suit  by  the  pur- 
chaser in  execution  of  a  decree  of  the  rights 
and  interests  of  Mussamut  Sheoraj  Koer 
to  recover  from  the  decree-holder  the 
amount  of  the  purchase  money  paid  to  him, 
on  the  ground  that  the  party  whose  rights 
and  interests  the  plaintiff  purchased  has 
been  found,  in  reality,  to  have  no  rights,  and 
that,  therefore,  he,  the  plaintiff,  has  got 
noihing  by  his  purchase,  and  is  entitled  to 
receive  back  the  purchase- money.  It  ap- 
pe:irs  that,  after  the  sale  was  confirm^, 
which  took  place  on  the  30th  November 
1866,  the  plaintiff  went  to  take  possession 
of  his  purchase,  and  was  then  obstructed  by 
one  Deo  Narain,  who  claimed  to  hold  the 
land  as  his  own  property.  On  this,  the 
purchaser  filed  a  complaint  before  the  Civil 
Court  under  Section  269  of  the  Code  of 
Civil  Procedure,  claiming  its  assistance  to 
get  possession  of  his  purchased  property. 
The  Sudder  Araeen  called  upon  the  party 
in  possession;  and,  as  between  him  and  the 
purchaser,  found  that,  as  Deo  Narain  was  in 
possession  of  the  disputed  land,  and  had 
been  so  for  a  long  time,  it  was  not  proper 
to  eject  him  on  the  petition  of  the  anction- 
purchaser:  he  added,  however,  that  his 
decision  confirming  Deo  Narain  in  posses- 
sion would  not  be  a  proof,  in  any  subsequent 
suit  that  might  be  brought,  of  that  party's 
right  and  title  to  retain  possession. 

The  Court  of  first  instance  considered 
that  the  plaintiff  was  not  entitled  to  get 
ba'rk  his  purchase-money ;  that  be  had  bought 
with  his  eyes  open  the  right,  title,  and  in- 
terest of  Mussamut  Sheoraj  Koer ;  and  that, 
if  that  right,  title,  and  interest  turned  out  to 
be  noihing,  he  had  only  himself  to  blame. 

The  Principal  Sudder  Ameen,  however, 
considered  that  the  plaintiff  was  entitled  to 
get  back  his  money  from  the  decree-holder, 
on  the  ground  that  the  decree-holder  had 
included  what  was  the  right  of  other  parties 
in  the  schedule  of  properties  said  to  be  his 
judgment-debtor's,  and  that  the  plaintiff  had 
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00  opportunity  and  no  means  of  detecting 
ihis  fraodalent  entry,  and  that,  therefore,  the 
^decree-bolder  ought  to  refund  the  purchase- 
money. 

It  appears  to  us  that  the  decision  of  the 
Principal  Sudder  Ameen  was  wrong.  Un- 
der Section  269,  under  which  Section  the 
plaintiff  applied  to  the  Sudder  Ameen,  the 
Court  had  power  to  inquire  into  the  matter 
of  the  complaint  and  pass  "  such  order  as 
Has  proper  under  the  circumstances  of  the 
case/'  Now,  the  Sudder  Ameen  taking  all 
these  circumstances  into  consideration,  re- 
fused to  give  the  purchaser  possession  of  the 
land  on  the  ground  that  the  objector  had 
been  for  a  long  time  in  possession  of  it. 
Whether  his  order  was  a  correct  order  or  not, 
and  whether  the  Sudder  Ameen  ought  not  to 
have  gone  further  and  looked  also  into  the 
objectors  right  to  retain  possession,  it  is  not 
for  us  to  inquire.  The  order,  .whether  right 
or  vrong,  was  a  final  one  and  was  not  open 
to  appeal.  But  the  purchaser  was  not  left 
without  a  remedy.  He  might,  if  he  chose, 
have  brought  a  suit  against  the  parly  ob- 
stniciing  his  entrance  into  the  purchased 
property,  to  establish  the  title  of  the  judg- 
ment-debtor in  that  property;  and  as  he 
did  not  choose  to  do  so,  it  appears  to  us  that 
be  has  shut  himself  out  from  any  other 
remedy.  The  order  of  the  Sudder  Ameen, 
as  we  already  observed,  decides  nothing 
ss  to  the  right  and  title  of  the  judgment- 
debtor  in  this  particular  property,  so  that 
for  all  that  appears  on  the  record  it  may 
be  that  there  is  some  right  still  existing  in 
that  property  belonging  to  the  judgment- 
debtor,  and  that  the  purchaser  might,  if  he 
had  chosen  to  institute  a  suit  under  Section 
269,  have  established  that  right  and  have 
^ot  possession  of  what  he  had  purchased. 
Instead  of  taking  that  course,  he  has  sued 
to  recover  his  purchase-nwney.  Now,  there 
is  DO  Section  of  the  *law  that  we  know  of 
that  enables  him  to  recover  it.  Section  258, 
which  has  been  quoted  in  support  of  the 
plaintiff's  conteniion,  refers,  we  are  inclined 
to  think,  solely  to  cases  in  which  a  sale  of 
immoveable  property  has  been  reversed  on 
^  ground  of  irregularity ;  but  even  if  this 
Seoion  were  applicable  to  all  sales  that  have 
^^wi  reversed,  whether  for  irregularity  or 
any  other  cause,  it  is  clear  that  it  cannot  ap- 
ply to  the  present  case,  inasmuch  as  here  the 
aalc  has  not  been  reversed ;  it  remains  un- 
caocclled  to  this  day. 

We  have  been  referred  to  certain  cases 
pnbrished  in  the  ist  and  6th  Volumes,  Week- 
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ly  Reporter,  and  likewise  to  one  quoted  at 
page  366  of  the  10th  Volume  of  the  Weekly 
Reporter,  but  all  these  decisions  refer  to 
cases  in  which  sales  have  been  set  aside, 
and  therefore  have  nothing  in  common  with 
the  present  case.  It  seems  to  us,  therefore, 
that  as  the  plaintiff  had  by  law  a  remedy  and 
did  not  choose  to  take  advantage  of  that  re- 
medy, and  as  there  is  no  special  provision  in 
the  law  (the  sale  remaining  uncancelled) 
by  which  he  can  recover  his  purchase-money, 
his  suit  must  necessarily  fail.  We,  there- 
fore, reverse  the  decision  of  the  Lower  Ap- 
pellate Court  and  decree  this  appeal  with 
costs. 


The  i6ih  July  1869. 

Present : 

The  Hon'ble  G.  Loch  and  A.  G.  Macphcr- 

son.  Judges, 

Responsibility  of  representatiyes— Liability  of 
property— Kights  of  creditors. 

Case  No.  237  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Moorshedabad^  dated  the 
ijth  March    i86gy  reversing  an  order  of 
the   Subordinate  judge  of  that  District^ 
dated  the  ist  December  1868, 

Ram  Golam  Dobey  (Decree-holder), 
Appellant^ 

versus 

Ayma  Begum  (Judgment-debtor), 
Respondent, 

Mr,  R,  A\  Tividale  for  Appellant. 

Mr,  C,  Gregory  and  Moonshee  Syud  Ameer 
AliioT  Respondent. 

When  a  defendant  against  whom  a  decree  has  passed 
in  his  representative  capacity,  has  made  payments  in 
satisfaction  of  the  decree  to  the  full  value  of  the 
property  of  the  deceased  which  has  come,  or,  but  for 
the  default  of  the  defendant,  might  have  come,  to 
his  hands,  the  decree  can  no  longer  be  executed  even 
although  the  decree-holder  may  be  able  to  prove 
that  the  defendant  still  has  in  his  possession  pro- 
perty which  originally  belonged  to  the  deceased. 

If  the  heir  of  a  deceased  Hindoo  or  Mahomedan  has 
sold  to  a  bond-^de  purchaser,  property  which  he 
has  inherited,  he  is  responsible  for  the  assets  received  : 
but  the  property  cannot  be  followed  in  the  hands  of 
the  purchaser. 

Macpherson^  J, — In  this  case,  a  decree 
was  passed  against  the  defendant,  as  re- 
presentative of  her  deceased   husband,  for 
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some  3»ooo  odd  rupees.  She  made  (as  ihe 
appellant  acknowledges)  various  part-pay- 
ments, amounting  in  all  to  Rupees  1,800. 
After  she  had  made  these  payments,  the 
appellant  applied  for  execution  by  the  at- 
tachment of  a  house  (valued  by  the  appel- 
lant himself  at  Rupees  520)  which  had  be- 
longed to  the  deceased. 

The  Subordinate  Judge  held  that  the 
whole  estate  which  came  to  the  defendant 
as  representing  her  husband  consisted  of 
no  more  than  Rupees  60  and  the  house 
which  it  was  sought  to  attach ;  that  the  de- 
fendant was  originally  liable  only  to  the 
extent  of  the  Rupees  60  and  the  house,  but 
that  2s  she  had  paid  the  Rupees  1,800  with- 
out any  stipulation  that  by  such  payment 
she  should  release  the  house,  she  could 
derive  no  benefit  from  the  payment  of  the 
Rupees  1,800,  and  the  attachment  must 
issue. 

On  appeal,  the  Judge  held,  apparently 
upon  no  evidence  whatever,  that  it  must  be 
presumed  that  the  defendant  paid  the  Rupees 
1,800  under  an  express  agreement  that  the 
house  was  to  be  released,  and,  therefore, 
that  execution  ought  not  to  issue.  He  re- 
versed the  order  of  the  Court  of  first 
instance. 

The  decree-holder  appeals  and  contends, 
iand  we  tfiink  rightly  contends,  that,  in  the 
absence  of  any  evidence  to  prove  that  such 
was  the  case,  the  Judge  was  wrong  in  find- 
ing as  a  fact  that  the  Rupees  1,800  were 
paid  and  received  under  a  special  agree- 
ment. 

But  we  think  that  the  conclusion  arrived 
at  by  the  Judge  may  very  possibly  be  right 
upon  another  ground  to  which  he  does  not 
allude.  In  our  opinion,  when  a  person 
against  whom  a  decree  has  passed  in  his 
representative  capacity,  has  made  payments 
in  satisfaction  of  that  decree  to  the  full  ex 
tent  of  the  properly  of  the  deceased  which  has 
come,  or  but  for  the  representative's  default 
might  have  come,  to  his  hands,  the  decree  can 
no  longer  be  executed,  even  although  the 
decree-holder  may  be  able  to  prove  that  the 
representative  still  has  in  his  possession 
property  which  originally  belonged  to  the 
deceased.  If  a  decree  is  passed  against  a 
person  in  his  representative  capacity,  and 
he  makes  payments  in  satisfaction  of  that 
decree,  it  is  a  legal  and  reasonable  presump- 
tion, until  the  contrary  is  proved,  that  these 
payments  are  made  by  him  in  the  capacity 
in  which  alone  he  is  liable  to  make  them, 
I,  e.,  his  capacity  of  representative.     In  the 


present  instance,  the  estate  in  the  defend- 
ant's hands  which  .was  available  for  the 
satisfaction  of  this  decree  was  the  house 
worth  Rupees  520  and  Rupees  60,  the  value 
of  certain  other  property.  If  the  defendant 
had  held  the  decree-holder  at  arm's  length 
and  paid  nothing,  he  could  not  have 
executed  his  decree  save  to  the  extent  of 
Rupees  520  plus  Rupees  60,  or  Rupees  580  in 
all.  But  the  defendant  has  in  fact  Taccord- 
ing  to  the  finding  of  the  Subordinate 
Judge)  paid  Rupees  1,800,  being  three  times 
as  much  as  she  was  under  any  legal  obliga- 
tion to  pay.  If  she  had  sold  the  deceased's 
property  in  order  to  raise  money  to  pay  off 
this  decree,  so  far  as  that  property  would  go, 
the  sale  would  have  been  good :  and  it  is 
difficult  to  see  why,  if  she  has,  in  fact  paid 
much  more  than  the  value  of  the  property, 
she  should  not  retain  it  and  hold  it  as 
against  this  decree-holder  just  as  if  she  had 
purchased  it. 

It  is  contended  by  the  appellant  that  what- 
ever may  have  been  the  total  value  of  the 
assets  received  by  the  representative,  or 
for  which  the  representative  was  liable, 
and  whether  the  representative  has  or  has 
not,  in  fact,  paid  more  than  the  value 
of  those  ass  ts  in  part-satisfaction  of  the 
decree,  the  decree-holder  is,  by  the  express 
words  of  Section  203  of  Act  VIII.  of  1859. 
still  entitled  to  execute  the  decree  against 
any  property  of  the  deceased  which  he  can 
find.  But  it  has  already  been  decided,  both 
as  regards  Ma  home  dans  and  Hindoos,  that 
if  the  heir  has  disposed  to  a  bond-fide  pur- 
chaser of  property,  which  he  has  inherited 
from  a  deceased  person,  a  creditor  cannot 
follow  the  property  in  the  hands  of  the  par- 
chaser,  but  can  only  sue  the  heirs  who  are 
responsible  to  him  for  the  assets  they  receive 
(10  Weekly  Reporter  126  ;  2  Weekly  Re- 
porter 296 ;  I.  Agra  Full  Bench  72.)  These 
cases  show  that  the  Courts  do  not  put 
upon  the  words  in  Section  203,  "  it  may 
be  executed  by  the  attachment  and  sale  of 
any  such  property,"  the  literal  construction 
for  which  Mr.  Twiclale  now  contends.  There 
is  no  doubt  that  by  the  general  law,  the 
representative  is  liable  only  to  the  extent 
to  which  he  has  received  property  from  the 
deceased,  or  might  have  received  it  but  for 
his  default  {see  8  Weekly  Reporter,  pp. 
loi  and  161);  and  to  construe  Section  203 
in  the  manner  contended  for,  would  be  to 
throw  a  new  liability  on  representatives,  the 
result  of  which  would  be  that  it  would  never 
be  safe  for  them  to  pay  off  any  decree.  Their 
only  safe  course  then  would  be  to  satisfy 
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00  decrees,  but  merely  to  leave  the  properly  ' 
of  tbe  deceased  untouched  to  be  seized  by  | 
the  holders  of  decrees  against  the  estate. 

We  think,  therefore,  that  if  the  respond-  | 
ent  in  this  case  has   really  paid,   in   part 
satisfaction  of  this  decree,  a  sum  much  be- 
yond tbe  value  of  the  assets  for  which  alone 
she  as  representative  was  liable,  the  order 
forbidding-  tbe  issue  of  execution  w^as  right. 
But    although    the    Court    of  first   instance 
held  that  the  defendant  never  got  any  assets 
save  the  house   and    some  other   property 
valued  at  60  rupees,  the  JuJge  has  expre'ssed 
no  opinion  on  this  point.     The  appellant  is 
dearly  entitled  to  have  the  decision  of  the 
lodge  upon   this  question  ;  because,  if  the 
lodge  should   differ  from   the  Subordinate 
JQdge,  and  should  find  that  the  respondent, 
as  representative,   is   responsible   for   assets 
in  excess  of  the  Rupees  1,800  which  she  has 
paid,  then  the  appellant  would  be  entitled  to 
attach  this  house. 

The  case  is  remanded  to  the  Judge  that 
he  may  decide  the  question  as  to  what  pro- 
perty the  respondent  inherited  from  the 
deceased,  and  is  now  liable  for  in  this  suit. 
Execution  ought  to  issue  or  not,  according  as 
tbejudge  does  or  does  not  findthat  the  Rupees 
i,Soo  already  paid  are  more  in  amount  than 
the  value  of  the  property  of  the  deceased 
for  which  the  respondent  is  accountable. 
The  costs  of  this  appeal  will  abide  the  result 
of  the  remand. 


The  i6ih  July  1869. 
Prestnt : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,,  Judges. 

Possessory  suit— Joint  estate— Onus  . 
probandi. 

Case  No.  884  of  1869. 

^ftcial  Appeal  from  a  decision  passed  by  the 
Additional  Subordinate  Judge  of  Mymen- 
n'ngh,  dated  the  igth  January  i86g,  re- 
versing a  decision  of  the  Sudder  Ameen 
of  that  District,  dated  the  joth  December 

j     ^»nT\ga  Pcrshad  Dult  (one  of  the  Defendants), 

Appellant, 


versus 


I 


l^kcnalh  Nundee  and  others  (Plaintiffs), 
Respondents. 


Baboo  Kishen  Dyal  Roy  for  Appellant. 

Baboo  Nuleet  Chunder  Sein  for 
Respondents. 

In  a  suit  to  recover  possession  of  two^  parcels  of 
land  alleged  to  have  been  comprehended  in  one  plot, 
on  the  ground  that  they  had  been  held  by  plaintiff  and 
defendant  jointly,  until  b]^  certain  proceediogs  the 
former  was  virtually  deprived  by  the  latter  of  the 
usufruct,  defendant's  case  being  that  the  parcels  were 
divisible  into  two  distinct  plots,  one  held  by  plaintiff 
and  himself  jointly,  and  the  other  by  himseli  exdu* 
sively : 

Held  that  it  was  on  the  plaintiff  to  prove  that 
the  disputed  parcel  was  a  part  of  the  land  held  jointly 
by  him  and  the  defendant. 

Hobhouse,  J. — ^\Ve  think  this  case  must 
be  remanded  to  the  Lower  Appellate  Court. 

The  plaintiff  said  he  was  the  owfter  of 
a  talook  called  Sookdel,  and  the  defendant 
the  owner  of  a  talook  called  Ram  Gopal, 
and  he  sued  for  possession  of  2  poorahs  of 
land  comprehended,  according  to  him,  in 
one  plot,  on  the  ground  that  these  two 
poorahs  belonged  to  the  two  talooks  equally 
and  were  held  by  him  and  the  defendant 
jointly,  until,  by  certain  proceedings  in  tho 
Revenue  Court,  the  defendant  virtually  de- 
prived him  of  any  usufruct  of  the  lands. 

The  defendant  said  that  the  two  poorahs 
of  the  land  in  question  were  properly  di- 
visible into  two  plots  with  distinct  bound- 
aries ;  one  plot  consisting  of.  8  arrahs 
belonged,  he  admitted,  equally  to  the  two 
talooks,  and  was  held  by  him  and  the  plaint- 
iff jointly.  The  other  plot  consisted  of 
1^  poorahs  of  land,  and  belonged  to,  and  had 
been  held  by  him,  he  said,  exclusively  as 
land  of  his  talook  Ram  Gopal. 

The  issue  between  the  parties  material 
to  the  discussion  before  us  is  that  noted  In 
the  first  issue  on  the  merits  in  the  first 
Court,  and  that  is  to  the  effect  whether  the 
1  \  poorahs  belonged  to  and  were  held  ex- 
clusively by  the  defendant,  as  part  of  his 
talook  Ram  Gopal,  or  were  they  held  by 
the  plaintiff  and  the  defendant  jointly  as 
lands  appertaining  to  their  twQ  talooks  held 
in  common. 

The  first  Court  dismissed  the  suit  alto- 
gether. 

The  Lower  Appellate  Court  gave  the 
plaintiff  a  decree. 

In  special  appeal  before  us,  it  is  urged 
that  this  decision  is  erroneous  in  law,  be- 
cause in  arriving  at  it,  the  Lower  Appel- 
late Court  has  thrown  the  burthen  of  proof 
on  the  wrong  party,  that  is  to  say,  upon  the 
defendant,  instead  of  upon  the  plaintiff. 
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We  think  this  contention  is  good.      From 
the  written  statements  on  either  side,  it  is 
clear  that  the  defendant  fully  declared  that 
the  i\  poorahs  in  dispute   were  a  part  of 
the  Join/  lands  of  the  two  talooks  held  joint- 
ly by  him  and  the  plaintiff.     It  was,  there- 
fore, clearly  on  the  plaintiff  to   prove,   be- 
fore any  evidence  on  the  part  of  the   de- 
fendant need  have   been  looked    into,   that 
the  lands  were  joint  and  were  jointly  held  by 
him  and  the  defendant  as  alleged  ;  and  it 
seems  to  us  beyond  doubt  that  the  Lower 
Appellate     Court    has    thrown     the     onus 
wrongly  on  the  defendant.     The  first  Court, 
it  must  be  remarked,  had   thrown  out  the 
plaintiff's    case,    had     disbelieved    it,    had 
found*  it  not  proven,  and   if  therefore  the 
Lower  Appellate  Court  had   supposed   that 
the  onus  was  on  the  plaintiff  to  prove  his 
case,    we    should    have  found    that    Court 
starting  with   the   plaintiff's  case,    showing 
how  it  was  proved,  giving   its  reasons   for 
differing   in   its  judgment  from   the   Court 
below,  and  then,  after  finding  the  plaintiff's 
case  to  be  proved,  showing  that  the  defend- 
ant had   not   rebutted   that    case.     But  on 
considering  the  very  lengthy  judgment  of  the 
Lower  Appellate  Court,  we  find  that  it  be- 
gins, continues,  and  ends  in  one  unvarying 
tone  as   to  the    party   on   whom    the   bur- 
then of  proof  ought  to  be  placed.     It  begins 
by  saying  that  when  '*  the  defendants  allege 
"  8  arrahs  of  land  to  be  ijmalee,  and  claim 
''the  remaining  i^  poorahs  as  being  held  by 
**them  by  partition  along  with  their  Ram 
"  Gopal  Mozoomdar,  I  am  of  opinion  that 
"the    defendants  should   have   proved  their 
"  allegation  of  partition."     The  Court  then 
goes  into  the  evidence  of  the  defendant.     It 
considers  that  evidence  in  detail  and  repeat 
edly    declares    that   that    evidence  does    not 
prove    the    defendant's  case.     Treating   of  a 
decree,  it  says  :  **  The  aforesaid  decree  can- 
"  not  be  held  to  prove  the  \\  poorahs  of  land 
"  now  in  dispute  to  belong  distinctly  to  ta- 
"look  Ram  Gopal  Mozoomdar."     Treating 
of  certain  other  evidence  of  the  defendant, 
it    says :  "  Consequently,    when    the   defend- 
**  ants  have  not  been   able  to  prove  by  evi 
*'  dence  that  the  disputed  land  has  long  been 
''partitioned,    or  that  it  was  partitioned  in 
"  1271,  then  it  cannot  but  be  held  that  the 
"disputed  land  belongs  jointly  to  both  the 
"  talooks ;  "  and  all  that  the  Court  says  in 
the   matter  of  the  evidence   gi^^en   by  ^he 
plaintiff,  on  whom  the  burden  of  proof  really 
rested,  is  in  the  shape  of  a  summary  of  the 
evidence,  or  rather  it  may  be  ssfld,  of  a  list 
of  the  evidence,  and  that  is  given  in  the  7th  ' 


para,  of  the  judgment,  and  with  a  remark 
appended  thereto  that  it  sees  no  reason  to 
disbelieve  it. 

We  can  have  no  doubt  that  the  Lower 
Appellate  Court  has  fallen  into  an  error  of 
law  in  considering  on  whom  the  onus  d 
proof  rested,  and  that  that  error  has  mate- 
rially misled  the  Court. 

We  therefore  remand  the  case,  directions 
the  Lower  Appellate  Court  to  re-try  the  case 
after  throwing  the  onus  on  the  right  pan^, 
viz,y  the  plaintiff. 

As  regards  the  question  of  the  8  arrahs, 
the  only  point  for  determination  will  be  whe- 
ther the  defendant  dispossessed  the  plaintiff 
of  the  same.  If  that  is  proved  to  the  satis- 
faction of  the  Court,  it  will  give  the  plaint- 
iff a  decree  for  possession  of  the  8  arrahs; 
and  as  regards  the  i^-  poorahs,  the  issue  is 
whether  the  plaintiff  has  been  in  possession 
of  those  lands  ijmalee  with  the  defendants 
at  any  time  within  12  years  of  suit. 

The  costs  of  this  remand  will  follow  tbe 
result. 


The  19th  July  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hob  house,  Bart,,  Judges. 

Sunrey-award— Evidence. 

Case  No.  906  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Additional  Subordinait 
Judge  of  Dacca,  dated  the  2Sth  December 
f868,  reversing  a  decision  of  the  MoMsiff 
of  Naraingunge,  dated  the  jfst  July  1868. 

Koylash  Chunder  Ghose  (Plaintiff}, 
Appellant, 

versus 

Raj    Chunder  Banerjee  and  others  (Defend- 
ants), Respondents. 

Baboos   Chunder  Madhub  Ghose  and  Bama 
Churn  Banerjee  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for  Respondenls. 

An  award  by  the  Supenntendent  of  Survey  is  M* 
conclusive  evidence  of  a  contested  right  in  a  reguw 
suit. 

Bayley,  J. — This  special  appeal  must  be 
dismissed  with  costs. 
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TTie  plaintiff  saed  to  recover  possession  of 
five  plots  of  land. 

As  to  plots  I  and  2,  plaintiff  s  case  was 
that  he  held  a  survey-award  in  his  favor. 
As  to  plots* 3  and  4.  that  they  were  demar- 
cated in  his  name  without  any  objection  on 
the  other  side ;  and  as  to  plot  5,  the  plaint- 
ill's  prayer  was  that  as  it  had  been  wrongly 
demarcated  in  the  defendant's  name,  the 
mistake  might  be  rectified.  The  plaintiff 
stated  that  all  these  plots  belonged  to  his 
Mehal  Xo.  8053,  and  gave  certain  definite 
dates  of  the  plaintiff's  dispossession,  viz., 
d  plots  I,  4.  and  5,  up  to  A^sin  1265  ;  of 
plot  2  op  to  the  end  of  Cheyt  1 264  ;  and  of 
plot  3  np  to  the  end  of  1267. 

The  answer  of  the  defendants  was  that 
the  plaintiff's  suit  was  barred  by  limitation, 
aiui  that  the  lands,  in  fact,  belonged  to  their 
talook. 

The  first  Court  gave  the  plaintiff  a  decree, 
but  the  Lower  Appellate  Court  reversed 
that  decision,  and  dismissed  the  plaintiff's 
suit. 

Against  this  decision,  the  plaintiff  ap- 
peals specially,  and  urges  three  grounds, 
which  I  state  as  taken  down  from  the 
words  of  the  pleader : — 

jsily. — As  to  plots  i  and  2,  that  the 
award  of  the  Survey  Department  is  conclu- 
sive evidence  of  the  plaintiff's  possession 
within  1 2  years  of  suit ; 

2ndijr. — That  the  Judge  has  not  properly 
considered   whether    the   plaintiff    held   the    miss  this  special  appeal  with  costs. 


The  second  case  quoted  from  Volume 
IX.  does,  no  doubt,  contain  a  dictum  in 
the  special  appellant's  favor ;  but  as  a  dic- 
tum only,  it  is  not  of  the  force  of  a  ruling 
and  so  binding. 

Clause  4,  Section  14,   Regulation  VII.  of 
1822,  is  misapplied.     That  Section  has  refer- 
ence to  Collectors  making  settlements  where, 
in  cases  in  which  any  complaint  is  made  by 
any  party   of   wrongful    dispossession,    the 
Collectors  are  declared  competent  to  enquire 
into  and  decide  the  point  summarily,  which 
decision  may  be  set  aside  by  a  regular  suit 
in    Court.     The    topographical   position  of 
the  land  as  ascertained  and  defined  by  the 
survey  authorities  and  the  awards  of  ^e  lat- 
ter classes  of  officers,  are  in  fact  distinct  from 
the  acts  of  settlement  mainly  contemplated 
in  Regulation  VII.  of  1822.     The  procedure 
and  the  functions  of  the  survey  and  the  set- 
tlements are  so  much  akin,  that  it  was  con- 
sidered that  it  would  be  convenient  for  the 
one  authority  to  adopt  the  procedure  of  the 
other.     I  have  never  known  it  laid  down  as 
law,  that  an  award  by  the   Superintendent 
of  Survey  is  conclusive  evidence  of  a  con- 
tested right  in  a  regular  suit.     I   consider 
this  plea,  therefore,  to  be  quite  untenable. 
This   disposes  of   the   question  as   regards 
plots  I  and  2. 


ijarah  in   the    henamee    of    Issur   Chunder, 
d)e  dur-ijaradar ;  and 

ydly — That  the  Judge  has  not  properly 
considered  and  understood  the  Ameen's 
report  which  found  that  the  defendants 
held  the  property  in  the  benamee  of  Issur 
Chunder  after  the  expiry  of  the  period  of 
his  dur-ijarah. 

In  respect  of  the  first  contention,  two 
cases,  one  from  Volume  IX.,  page  348,  and 
the  other  from  V^olume  XI.,  page  509,  Week- 
ly Reporter,  and  Clause  4,  Section  14,  Re- 
gulation VII.  of  1822,  have  been  cited  as 
ittpporting  the  plea  of  the  special  appel- 
lant. 

But  the  case  in  Volume  IX.  has  no  bear- 
ing at  all  on  this  case.  In  that  case,  Mr. 
Justice  Mittcr  and  I  merely  held  that  where 
there  is  a  slight  variation  in  the  date  of 
ouster  given  in  a  pleading  and  the  date  prov- 
ed in  evidence,  it  was  of  no  great  conse- 
qoeoce. 


In  this  view  of  the  case,  I  see  no  reason 
to  disturb  the  judgment  of  the  Lower  Ap- 
pellate  Court,   and   I   would,  therefore,  dis- 


HobhousCy  J, — I  have  a  few  words  to  add 
on  the  subject  of  the  first  objection  taken 
in  this  case.  I  remark  that  this  suit  was 
based  on  the  ground  of  three  alleged  acts 
of  forcible  dispossession  in  three  certain 
years.  On  this  point,  the  Lower  Appellate 
Court  has  found  as  a  fact  that  there  is  no- 
thing like  evidence  to  prove  the  allegation. 
At  the  first  starting,  therefore,  it  is  clear 
that  the  plaintiff  has  failed  to  prove  that 
there  was  any  cause  of  action  at  all  such  as 
he  set  up,  and  I  mention  this  because  I 
W(Mild  apply  this  finding  to  the  first  argu- 
ment used  in  special  appeal  by  the  pleader 
for  the  special  appellant.  I  would  take  it 
for  granted  that  the  survey  authorities  had 
jurisdiction  to  entertain  a  suit  under  the 
provisions  of  Clause  4,  Section  14,  Regula- 
tion VII.  of  1822.  Then  the  suit  in  this 
instance  is  said  to  have  been  on  the  part  of 
the  defendants,  alleging  that  they  had  been 
forcibly  dispossessed  of  plots  i  and  2,  and 
claiming,  therefore,  to  be  put  in  possession. 
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As  to  the  thakbust  officer's  decisions  of  ^ 
the  26th  Srabun  and  29lh  Aughran  1165, 
they  must,  under  the  terms  of  the  Section 
relied  on,  be  held  to  have  simply  declared 
between  the  parties  that  the  plaintiffs  then, 
now  defendants,  have  failed  to  prove  the 
case  set  up  by  them,  and  must,  on  that 
ground,  be  held  to  have  given  a  decision 
adverse  to  the  defendants.  Now,  it  is  quite 
clear  that  this  decision  may  be  a  right  de- 
cision, and  yet  it  seems  to  me  that  it  cannot 
possibly  be  conclusive  against  the  special  re- 
spondents. They  said  they  were  dispossess- 
ed in  1265  of  plots  I  and  2,  but  now  it  is 
quite  clear  on  the  plaintiff's  own  admission 
and  oi^the  finding  of  the  Court  below,  that 
they  were  in  possession  at  this  very  parti- 
cular time.  The  decision,  therefore,  of  the 
Survey  Deputy  Collector  might  be  quite  right 
and  the  fact  of  its  being  quite  right  is  not 
only  not  inconsistent  with,  but  it  is  even 
favorable  to  the  defendant's  case;  but  we 
are  told  that  that  decision  is  final  as  to  pos- 
session. It  seems  to  me,  however,  that  the 
decision  cannot,  under  the  terms  of  the  law 
on  which  it  is  said  to  have  rested,  be  taken 
as  a  decision  declaring  any  possession  at  all ; 
it  must  be  held  to  have  declared  only  that 
the  now  defendant  was  not  dispossessed 
forcibly  in  1265,  as  he  then  alleged.  Nor 
otherwise  can  we  possibly  consider  this  de- 
cision as  conclusive,  even  if  it  could  have 
determined  the  question  of  possession,  in  the 
face  of  the  plaintiff's  own  allegation  that  it 
was  as  a  fact  incorrect. 

The  judgment  of  the  survey  authority 
would  go  to  the  effect  that  the  plaintiff  was 
in  possession  in  Srabun  and  Aughran  1265, 
but  the  plaintiff  himself  admits  that  he  was 
out  of  possession  in  1 264  of  one  plot,  and  the 
Courts  find  against  him  when  he  alleges 
dispossession  in  Aughran  1265  of  the  other 
plot;  and  the  inference,  therefore,  is,  that  he 
was  out  of  possession  also  of  the  second  plot 
when  the  survey  authority  said  he  was  in 
possession.  It  is  quite  clear  that  whatever 
may  be  the  effect  of  this  survey- decision,  the 
only  person  who  had  any  cause  of  complaint 
against  it  was  not  the  defendant,  but  the 
plaintiff,  and,  therefore,  even  admitting  that 
the  survey  authorities  had  jurisdiction  to  pass 
such  a  decision  as  it  is  contended  they  could 
pass  under  the  law  quoted,  1  quite  concur 
with  Mr.  Justice  Baylcy  that  that  decision 
cannot  be  considered  conclusive  evidence  in 
this  case  of  the  plaintiff's  possession  at  the 
time  of  the  survey  award. 

I  agree  in  dismissing  the  special  appeal  with 
costs. 


The  1 6th  July  1869. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A,  Glover, 

Judges, 

Res-adjudicata— Section  2.  Act  VIII.,    1859 — 

Solehnamah. 

Case  No.  35  of  1869. 

Regular  Appeal  from  a  decision  passed 
by  the  Judge  of  Paina,  dated  the  ^th 
September  1868. 

Mussamut  Sylldoonissa  (Plaintiff),  Appellant, 

versus 

Feda  Hossein  and  others  (Defendants), 
Respondents. 

Mr.   R.  E.    Twidale  and  Baboo  Ashootosh 
Dhur  for  Appellant. 

Mr.  C.  Gregory^  and  Baboos  Sham  Lall 
Hitter y  Mohendro  Lall  Seal,  and  Moon* 
shee  Mahomed  Fusuff  for  Respondents. 

In  a  suit  to  recover  in  virtue  of  a  ri^ht  of  inheritaace, 
a  share  of  a  deceased  father's  estate,  from  which  pUint- 
iff  had  been  ousted  in  1858  : 

Held  that  as  plaintiff  had  brought  a  suit  in  1S53, 
in  which  she  claimed  the  same  properties  as  belonging 
to  her  father's  cstate,and  had  accepted  and  acted  upon 
the  decree  then  passed,  which  excluded  the  property  in 
question  from  her  claim,  her  present  suit  was  barred  by 
Section  2,  Act  VI 1 1.,  iS59  5  and  further  that  she  could  not 
claim  the  property  on  the  ground  of  a  solehnamah  by 
which  it  was  admitted  and  declared  that  the  property 
belonged  to  her  father's  estate,  when  it  had  been  already 
decided  in  the  former  suit  that  it  ought  not  to  appertain 
to  that  estate. 

Kemp,  7.— The  plaintiff  is  the  appellant 
before  us.  Her  suit  has  been  dismissed  by 
the  Judge  on  the  ground  that  it  was  barred 
under  the  Statute  of  Limitation.  After  hear- 
ing the  arguments  of  the  pleaders  at  great 
length,  we  have  come  to  the  conclusion  that 
this  suit  must  be  dismissed,  but  not  on  the 
ground  on  which  the  Judge  has  dismissed  it. 

The  plaintiff  sued  to  recover  possession  of 
a  3  annas  9  pie  share  in  the  i6  annas  or 
entire  estate  of  Moonshee  Ashuk  AH,  de- 
ceased, father  of  the  plaintiff.  It  is  stated 
in  the  plaint  that  the  cause  of  action  arose 
on  the  28th  September  1858,  when  the  Ses- 
sions Judoe  held  a  roobakaree  under  cok>r 
of  which  the  defendants  ousted  the  plaintiff, 
and  when  the  plaintiff's  right  and  title  were 
disturbed  and  interfered  with.  The  suii  of 
the  plaintiff  is  brought  after  more  than  nine 
yeais  from  the  cause  of  action. 

To  proceed  with  the  plaint,  it  is  stated 
that  the  suit  is  based  "  on  a  right  of  inherit- 
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ancc  derived  from  the  plaintiff's  father." 
The  schedule  appended  to  the  plaint  shows 
the  daim  to  be  for  a  3  annas  9  pie  share  of  the 
properties  involved  in  the  suit;  and  in  the 
written  statement,  para.  5,  it  is  stated  that  the 
suit  is  brought  ''ander  a  right  of  inheritance 
derived  by  the  plaintif!  from  her  father  and 
mother."  In  para.  6  of  the  grounds  of  ap- 
peal to  this  Court  it  is  stated  that  '*your 
petitioner's  suit  was  for  possession  on  the 
ground  of  ancestral  right."  Again,  in  the 
$amepara.»  it  is  said,  "your  petitioner's  right 
"as  heir,  and  her  possession  of  a  portion  of 
"her  ancestor's  estate,  is  not  disputed  by  the 
*' defendants."  It  is,  therefore,  clear  to  us 
from  the  plaint,  from  the  written  statement, 
and  from  the  grounds  of  appeal  of  the  plaint- 
iff, that  she  based  her  suit  on  a  right  of  in- 
heritance to  a  share  in  her  father's  estate. 
It  is  clear  that  she  did  not  sue  under  the 
alleged  solehnamah  of  the  14th  November 
1854;  for  under  that  arrangement,  admitting 
that  it  was  executed,  a  point  which  is  dis- 
puted, she  would  only  be  entitled,  not  to  any 
share  in  the  estate  of  Moonshee  Ashuk  Ali, 
but  to  a  fifth  part  of  the  properties  which  were 
to  be  divided  under  the  alleged  solehnamah. 
Now.  in  the  plaint,  she  does  not  sue  for 
one-fifth  of  the  prop>erties  under  that  al- 
leged solehnamah,  but  most  distinctly  for  a 
3  annas  9  pie  share  of  the  entire  estates  of 
Moonshee  Ashuk  Ali,  her  deceased  father ; 
and  this  is  the  share  under  the  Maho- 
medan  Law  she  would  be  entitled  to. 

It  appears  that,  in   September  1853,  this 
plaintiff  brought  a  suit  in  the  Supreme  Court, 
and  claimed  the  properties  which  form   the 
subject  of  the  present  suit  as  belonging  to  the 
estate  of  her  father  Ashuk  Ali  Khan.  The 
matter  was  referred   to  the  Master  of  that 
Court  to  report  upon,  and  his  report  most 
distinctly  shows    what  estates   belonged   to 
Ashuk  Ali  Khan,  and  what  to  Ameer  Hos- 
scin.    The  Schedule  A  annexed  to  the  re- 
pwi  of  the  Master  shows  the  estates  belong- 
H  to  Ashuk  Ali  Khan,  and  Schedule  B  the 
estates  belonging  to  Ameer  Hossein.     The 
decree  of  the   Supreme    Court  of    the    6ih 
September  1853  distinctly  excluded  the  es- 
tates belonging  to  Ameer  Hossein,  and  the 
phiniiflf  obtained   a   decree    with    reference 
to  the  estate  of    Ashuk    Ali    alone.     That 
wch  was  the  case  is  clear  from  the  ad  mis- 
won  of  the  plaintiff  herself  in  her  plaint,  in 
»nich  she  states  that  the  estates  of  Ameer 
^Josseiu  were  excluded  and  set  apart  from 
Jbe  decree.     Her  present  suit,  therefore,  to 
^ain  a  share  in  the  estate  of  Ameer  Hos- 
•o«  in  the  face  of  the  decree  of  the  Supreme 


Court,  dated  the  6th  September  1853,  and 
which  decree  she  accepted  and  acted  up  to 
by  putting  it  in  execution,  must  be  dismiss- 
ed as  barred  under  Section  2  of  Act  VIII. 
of  1859. 

It  has  been  contended  by  the  pleader  for 
the  appellant  that  the  solehnamah  of  the 
14th  November  1854  altered  and  modified 
the  decree  of  the  6th  September  1853,  and 
that,  by  that  document,  namely,  the  solehna- 
mah," the  estates  of  Ameer  Hossein  were 
declared  and  admitted  by  the  heirs  of  Ashuk 
Ali  Khan  and  Ameer  Hossein  to  bflong  to 
the  estate  of  Ashuk  Ali  Khan;  and  as  the 
title  pf  the  appellant  was  not  created  by  that 
solehnamah,  but  already  existed  under  the  Ma- 
homedan  Law  of  Inheritance,  the  solehnamah 
explaining  and  modifying  as  it  does  the  decree 
of  the  6th  September  1853,  gives  the  appellant 
a  fresh  cause  of  action,  and  takes  her  suit 
out  of  the  provisions  of  Section  2  of  Act 
VIII.  of  1859. 

We  think  that  this  contention  is  quite 
untenable.  The  plaintiff,  we  have  already 
shown,  distinctly  proceeds  on  the  footing 
that  her  suit  is  not  under  the  solehnamah, 
but  under  the  light  of  inheritance.  The 
plaintiff  in  right  of  inheritance  is  entitled 
to  no  share  in  the  estate  of  Ameer  Hossein, 
and  it  having  been  already  decided  in  a  suit 
to  which  she  was  a  party  in  September  1853 ; 
and  in  which  suit  she  claimed  the  estates,  the 
subject-matter  of  this  suit,  as  appertaining  to 
the  estate  of  Ashuk  Ali,  that  they  did  not  do 
so,  she  cannot  now  in  a  suit  based  on  aright  of 
inheritance  to  a  share  in  the  estate  of  Ashuk 
Ali  Khan  claim  those  estates.  We,  there- 
fore, are  of  opinion  that  the  suit  of  the 
plaintiff  in  its  present  shape  must  be  dis- 
missed. 

The  decision  of  the  Judge  dismissing  her 
suit  is  affirmed,  and  this  appeal  dismissed, 
with  costs  payable  by  the  plaintiff,  appellant, 
including  the  costs  of  the  other  defendants^ 
the  representatives  of  Gobind  Singh. 


184  Cruil  THE   WSBKLY   REPORTER.  RulingS.  [VoK  XIL 


As  the  case  has  been  disposed  of  upon  the  j  ist. — Whether  or  not  the  claim  for  monef 
cross-appeal  taken  by  the  defendants,  re-  due  on  a  bond  ir  which  the  payment  is-as 
spondents,  it  is  only  necessarv  to  add  that ;  secured  by  mortgage  of  an  immoveable  pro-. 
the  cross-appeal  is  decreed.      ^  |  PfJJ;^  j«   cognizable    by   the   Small    Cause- 


2nd. — If  it  be   maintainable,   whether  or 
not  the  Small  Cause  Court  can  decree  the 
The  i7lh  July  1869.  claim  and  order  the  payment  to  be  secured 

Present:  >  as  stipulated  in  the  bond  ? 

I  am  of  opinion  that  the  suit  is  cognizable 
The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief  ^^  by  the  Small  Cause  Court  for  the  following 
Justice,     and    the    Hon'ble    Dwarkanath    reasons : — 
Mitler,  Judge,  'j'he   plaintiff's    claim    is    to   recover    the 

^     .  ^  ^,      .,.  •*_   ri     J    e 11  r^«....^     money,  principal   and   interest,  due  on   Ibc 

Bond-debts  with  security  of  land—Small  Cause  ,  .  ^  ^    ^   j  *u  ^  1  4-         *   •  •.!. 

^  Court  jurisdiction.  b^"^'  *"^  ^^«  only  question  at  issue   with 

regard  to  fact  is  the  genuineness  of  the  bond 
Reference  to  the  High  Court  by  the  Judge '  which  no   other  Court   than   that   of  Small 
of  the  Small   Cause   Court  at  Mosufer-    Causes  is  competent  to  decide  upon. 
pore,  dated  the  28th  June  i86g.  '      Section   12,  Act   XI.  of  1865,  ordains  : — 

'  "  Wherever  a  Court  of  Small  Causes  is  consti- 
Ram  Shewuk  Sahoo,  Plaintiff,  \  mted  under  this  Act,  no  suit  cognizable  by 

I  such  Court  shall  be  heard  and  determined  in 

^^'^^"^  ■  any  other   Court   having  jurisdiction    with- 

Futto  Roy,  Defendant.  \  in  the  local  limits  of  the  jurisdiction  of  such 

Court  of  Small  Causes." 

In  a  suit  for  money  due  on  a  bond  in  which  the  pay- ■       rfii.      o     *•  1       1  j    j-  *.•      .1  i.* 

ment  is  secured  by  mort^a^e  of  immoveable  property,  ^  n»S   bection  Clearly  and   distinctly  prohl- 

the  Judge  of  a  Small  Cause  Court  is  competent  to  try  1  bits  the  ordinary  Civil  Courts  to  take  cog- 
whcther  any  debt  is  due  upon  the  bond  or  not;  but    nizance  of  a  claim  for  money  due  on  a  bond 

he  cannot  declare  whether  or  not  the  particular  land  ,,  *       ^      u-    i_    1       .«  •  •  f 

mentioned  in  the  bond  is  charged  for  the  payment  of    Or  Other  contract  whlch,  by  the  provisions  of 

the  debt,  nor  can  he  attach  the  land  in  execution  of  the  Section  6  of  the  Act,  is  determinable  in  a 
decree.  Court  of  Small  Causes.  It  is  admittedly,  there- 

„  ^  ,„        1  .  .n:  .u    J  £     J   .  ^ore,  the  province  of  the  Small  Cause  Court 

/^^.,v;/r..- Thk  plaintiff  sues  the  defend-  ■  ^^  adjudicate  upon  the  question  of  fact  aris- 
ant  for  Rupees  56  due  on  a  bond  for  money  |  j  j^  ^  ^^^^  \^  ^^^^^^^  ^  j^^^  ^^^ 
lent.  The  payment  of  the  money  was  secured  ^l^^  ^^  gection  6,  Ad  XI.  of  1865  (claim 
by  mortgage  o  mouzah  Morooah  Huree  Ram,  ^^^  ^^  ^^^  ^^  ^  ^^^^^  .^.^^  ^„  unqualifi. 
the  property  of  the  debtor.  ^^  meaning  of  the  bond,  and  it  must  be  taken 

At  the  trial  of  the  suit,  the  defendant  ^o  include  all  bonds  for  money  lent  without 
denied  the  execution  of  the  bond,  and  object- '  restriction.  On  the  other  hand,  the  SectkHi 
ed  to  the  jurisdiction  of  this  Court  upon  two  \  has    unambiguous    restrictions,    namely,  L. 

grounds  : '  balance  due  on  partnership ;  II.,  legacy  or 

claim  under  will ;  III.,  damages  for  personal 

/j//^\— The  plaintiff's  claim  for  money  due  '  injury;  IV.,  rent  issuing  out  from  land 
on  a  bond  the  payment  of  which  was  secur- '  — whence  it  can  be  fairly  construed  that  the 
ed  by  mortgage  of  immoveable  property  is  Legislature  never  meant  to  qualify  a  bond  for 
not  cognizable  by  the  Small  Cause  Court.         money  lent,  if  the  payment  of  the  money  be 

^«i/>-.--That  the  Court  of  Small  Causes  1  ^"^^1^^  mortgage  of  any  property  The 
u  ^^.,.«.  f^   A^r^Xr^y^a.  iK^  r^^^r.^,.♦„  k.,   ,  Hiorigage  uuder  consideration  is  a  collateral 

*'^fu"^TCKll  ^^     ^  ^y- 1  security  of  the  debt,  and  does  not  come  inihe 

poinecaiea  iiaoie.  ,  category  of  mortuum  vadiram,  dead  pledge, 

As  it  appeared  to  me  that  the  Small  Cause  1  which  makes  the  mortgagee's  estate  in  the 
Court  is  competent  to  receive,  try,  and  deter- !  ^f"^  absolute  on  the  non-payment  at  the  time 
mine  all  suits  for  money  due  on  bond,  if  the  \  limited. 

claim  does  not  exceed  Rupees  500,  1  gave.  In  India* all  pledges  are  known  by  the 
judgment  for  the  plainlifiF  subject  to  the  name  of  mortgage,  and  in  the  case  of  one 
decision  of  the  Hon'ble  High  Court  on  the  1  of  the  pledges,  it  has  been  ruled  by  the 
questions:—  1  Hon'ble  Court,  dated  17th  September  1866, 
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Weekly  Reporter,  Volame  II.,  that  a  Small 
Cause  Court  has  power  to  decide  upon  the 
question  of  payment  secured  by  mortgage 
of  debtor's  property.  I  do  not,  therefore, 
uuderstand  how  the  jurisdiction  of  Small 
Cause  Courts  shall  be  barred  in  the  case  of 
a  bond  by  reason  of  the  payment  of  the 
money  having  been  secujed  by  mortgage  of 
debtor's  property. 

As  to  the  second  point,  I  observe  that, 
when  a  Statute  gives  a  Court  jurisdiction 
over  a  class  of  cases,  it  impliedly  gives  such 
Court,  unless  strictly  prohibited  by  law, 
power  to  grant  due  relief  which  the  plaintiff 
seeks  in  the  case. 

In  the  case  before  me,  if  the  decision  of 
the  law  be  in  favor  of  my  jurisdiction  as 
to  the  first  point  to  receive  and  try  a  bond- 
suit  of  this  nature,  the  second  point,  which  is 
incidental  to  the  primary  question,  must 
ak)  be  answered  in  the  affirmative,  or,  in 
other  words,  it  will  be  found  the  law  impli- 
edly gives  me  also  power  to  declare  that 
the  payment  shall  be  secured  as  stipulated 
in  the  bond. 

The  precedent,  dated  18th  January  1868, 
Weekly  Reporter,  Volume  V.,  page  23,  in 
the  case  of  Ram  Gopal  Shaba  versus  Ram 
Gopal  Shaha  and  others,  relied  upon  by  the 
defendant,  appears  to  have  no  bearing  on 
this  case. 

In  the  case  adverted  to,  a  third  party 
disputed  the  title  of  the  debtor  in  the  pro- 
perty mortgaged,  and  hence  it  was  held 
that  a  question  of  title,  which  arose  between 
pbimiffs  and  a  stranger  not  a  party  to  the 
contract,  does  not  come  within  the  class  of 
cases  contemplated  in  Section  6,  Act  XI. 
of  1865.  But  in  the  case  under  review 
ix>  such  title  did  arise,  nor  can  it  ever  arise 
on  the  part  of  the  debtor  himself. 

The  phuntiff's  case,  it  is  clear,  involves 
only  one  question  of  fact,  and  the  finding 
OQ  the  fact  will,  without  question,  govern 
the  second  point,  which  relates  to  the  secu- 
rity of  payment  of  the  money  due  on  the 
bond. 

I  deem  it  also  right  to  notice  that  the 
debt  of  a  contract,  which  the  Small  Cause 
Court  has  power  to  try,  will,  by  order  of 
the  decree,  be  merged  into  debt  of  a  de- 
cree, and  hence  the  decree  ought  to  be 
complete  and  perfect  to  give  full  effect 
to  the  contract. 

Vol  XII. 


The  judgment  of  the  High  Court  was  deli- 
vered as  follows  by — 

Peacock y  C.  J. — We  are  of  opinion  that 
the  Judge  of  the  Small  Cause  Court  is  cor- 
rect in  his  opinion  that  he  is  competent  to  try 
whether  any  debt  is  due  upon  the  bond  or 
not ;  but  he  cannot  declare  whether  or  not 
the  particular  land  mentioned  in  the  bond 
is  charged  foi  the  payment  of  the  debt,  nor 
can  he  attach  the  land  in  execution  of  the 
decree  {See  Section  20). 


The  17th  July  1869. 


Presefit  : 


The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,    and    the    Hon'ble    Dwarkanath 
Milter,  Judge. 

Jurisdiction—Judge  hAving  shares  in  a  Bank 

Reference  to  the  High  Court  by  the  Recorder 
of  Moulmein,  dated  the  28th  June  r86g. 

The  Bank  of  Bengal,  Petitioner, 

versus 

Golam  Azim,  Opposite  Party, 

A  Recorder  under  Act  XXI.  of  1863,  being  the  holder 
of  Bank  of  Bengal  shares,  has  power  to  dispose  of  a 
suit  to  which  the  Bank  is  a  party,  in  a  case  of  necessity, 
as  when  the  Commissioner  also  has  shares  in  the  Bank. 

Reference, — I  havk  made  the  order  in  this 
case  for  the  execution  of  a  decree  of  the 
Recorder's  Court  of  Rangoon  by  attachment 
of  property  within  the  jurisdiction  of  this 
Court,  intimating  at  the  time  I  did  so  that 
I  should  submit  the  point  I  then  mentioned, 
by  way  of  reference  under  Section  2  a  of  the 
Recorder'sjAct. 

The  application  was  unopposed.  In  mak- 
ing the  order,  however,  it  occurred  to  me 
that  exception  might  possibly  be  taken  to 
it  from  the  circumstance  that  I  happen  to 
be  at  present  a  holder  of  Bank  of  Bengal 
shares;  and  as  the  question  may  [>08sibly 
be  raised  in  some  futuire  suit,  I  am  anxious 
to  obtain  the  benefit  of    their    Lordships' 
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opinion  upon  it  under  Section  22  of  Act  XXL 
of  1863. 

The  principle  laid  down  in  Dimes  versus 
Grand  Junction  Canal  Company ^^  that  any 
personal  interest  would  incapacitate  a  Judge 
from  dealing  with  a  case,  is,  I  believe,  as 
fully  acted  upon  in  the  High  Court  of 
Calcutta  on  its  original  side  (which  pre- 
scribes the  practice  of  this  Court)  as  at 
home.  I  remembet,  indeed,  an  instance  in 
which  a  Judge  of  the  High  Court  (I  think 
Mr.  Justice  Phear)  declined  to  hear  a  case, 
in  which  the  Calcutta  Steam  Tug  Company 
was  a  party,  on  this  ground. 

There  are,  no  doubt,  stronger  reasons  for 
the  adherence  t-^  the  principle  of  the  rule 
in  IndYa  than  at  home,  inasmuch  as,  in  ad- 
dition to  the  functions  of  a  Court  in  deter- 
mining points  of  law,  an  Indian  Judge  has 
10  perform  the  duty  of  a  Jury  ai  nisi  prius  in 
determining  questions  of  fact. 

The  position  of  the  Bank  of  Bengal 
may  possibly  be  considered  under  ordinary 
circumstances  as  exceptional  and  different 
in  more  than  one  degree  from  merely  local 
speculations ;  but  the  principle  involved  is 
unquestionably  the  same,  and  1  apprehend 
that,  in  the  event  of  any  case  coming  before 
the  High  Court  at  Calcutta,  in  which  the 
Bank  of  Bengal  and  the  Bank  of  Bombay 
were  the  parties  to  the  suit,  interest  would 
incapacitate  a  Judge  who  was  the  holder  of 
this  particular  species  of  stock. 

On  the  general  question  of  incapacity  from 
interest,  the  qualification  with  which  Lord 
Cranworth  in  Ranger  versus  The  Great  West- 
ern Hailwav  Company^  enunciated  the 
principle  of  Dimes  versus  The  Grand y unction 
Canal  Company^  viz ,  that  '*  the  decision  of  a 
Judge  made  in  a  cause  in  which  he  has  an  in- 
terest is,  in  case  of  necessity,  unimpeach- 
able," would  seem  specially  applicable  to  the 
case  of  the  Recorder's  Courts  in  British  Bur- 
mah.  The  illustration  given  by  His  Lordship 
was  that  of  an  action  brought'against  all  the 
Judges  of  the  Common  Pleas  in  a  matter 
over  which  they  had  exclusive  jurisdiction. 
This,  of  course,  is  a  much  stronger  case  than 
that  in  which  a  Judge  dispose -j  of  a  case  in 
which  he  has  only  a  subordinate  interest. 

The  Bank  of  Bengal  may,  1  think,  so  far 
as  its  ordinary  litigation  in  Burmah  is  con- 
cerned, be  looked  on  more  in  the  light  of  a 
national  mstitution  than  of  an  ordinary  com- 
mercial speculation  ;  and  the  infinitesimal 
extent  to  which  any  cases  in  these  Courts 

*  3  H.  L,  cases  759. 
1 5  H.  L.  cases  «s. 


are  likely  to  affect  the  Bank,  and  conse- 
quently the  personal  interest  of  any  parti- 
cular shareholder  in  it,  would  seem  to  leave 
it,  if  expediency  is  once  allowed  to  enter 
into  the  question,  competent  to  the  Recorder 
to  decide  generally  any  case  in  which  the 
Bank  is  concerned. 

I  should  notice  as  affecting  the  question 
of  expediency  that,  by  Section  48  of  the 
Recorder's  Act,  suitors  are  not  absolutely 
without  an  alternative  in  the  event  of  the 
Recorder  being  from  any  cause  disqualified 
to  dispose  of  a  case.  That  Section  provides 
that — "If  there  shall,  for  the  time  being, 
**  be  no  Recorder,  or  if  the  Recorder  of  any 
"of  the  said  Courts  shall  at  any  time  from 
"  sickness,  or  from  being  absent  on  leave,  or 
"other  cause,  be  unable  to  attend  to  the  da- 
"ties  of  his  office,  it  shall  be  lawful  for  the 
"Commissioner  of  the  town  wherein  such 
"Court  is  situate,  to  sit  in  such  Court,  and 
"to  exercise  all  the  powers  vested  by  this 
"  Act  in  the  Recorder." 

The  question  I  would  submit  is  this : — 

Whether  a  Recorder  under  Act  XXL  of 
1863,  being  the  holder  of  Bank  of  Bengal 
shares,  is  incapacitated  from  disposing  of 
cases  to  which   the    Bank   of   Bengal  ts  a 

party  ? 

My  own  opinion  on  the  point  inclines,  as 
I  have  above  intimated,  to  the  rule  based 
on  the  expediency  aspect  of  the  question, 
and  the  conviction  that  no  failure  of  justice 
can  be  apprehended  from  the  personal  inter- 
est of  the  Judge.  Some  stress  appears  to 
have  been  laid  in  the  case  of  Dimes  versus 
The  Grand  Junction  Canal  Company  on  the 
fact  of  the  Judge's  interest  not  having  been 
known  at  the  time  of  the  argument  of  the 
case.  Possibly,  a  declaration  of  interest  by 
the  Recorder  at  the  time  of  hearing  might 
be  sufficient.  It  would  follow  almost  as  of 
course  that  the  Recorder  would,  in  cases  of 
the  kind  not  appealable,  submit  the  deci- 
sion of  any  point  of  law  he  considered  at 
all  doubtful  to  their  Lordships  by  way  of 
reference. 

The  judgment  of  the  High  Court  jcas 
delivered  as/ollows  by — 

Peacock,  C.  J, — We  are  of  opinion  that 
the  learned  Recorder  was  right,  and  that  he 
had  power  to  make  the  order.  This  was  a 
case  of  necessity,  the  Commissioner  also 
having  shares  in  the  Bank  (See  3  Hotise  ot 
Lords  cases  787). 
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The  17th  July  1869. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

^Xndow's  interest — Competent  security— Legal 
necessity  —  Reversioner's  rig^hts. 

Case  No.  155  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  ike  Subordinate  Judge  of  Paina,  dated 
the  6th  April  i86g, 

Mussaxnut  Phool  Koer  alias  Kunhya  Koer 
(Jodgmenl-debtor),  Appellant, 

versus 

Dabee  Pershad  (Decree-holder),  Respondent, 

Mr,  R.  T,  Allan  and  Baboo  Kalee  Kishen 
Sein  for  Appellant. 

Messrs.  G,  C.  Paul,  C.  Gregory,  and 
R,  £.  Twidale,  and  Bahoos  Kishen  Succa 
Mookerjee  and  Boodh  Sein  Singh  for 
Respondent. 

A  judgment-debtor,  who  had  been  permitted  to  retain 
DusBcssion  of  disputed  property  pending  an  appeal  to 
ugUnd  on  furnishing  security  for  mesne-protits  and 
obts,  deceased,  and  his  widow  offered  her  life-interest 
in  hts  estate  as  such  security. 

Held  that,  as  her  interest  was  only  temporary,  it 
coold  not  be  accepted  as  competent  security,  and  that,  as 
sbe  was  under  no  leeal  necessity  to  carry  on  the  appeal 
tuliie  Privy  Council,  and  did  not  do  so  for  the  benefit 
of  the  estate,  she  could  not  bind  the  estate  as  against 
tlie  reversioner  for  the  purpose  of  raising  the  necessary 
finds. 

Glover,  J. — ^This  was  an  appHcaiion  on 
the  part  of  Mussamut  Phool  Koer,  appellant 
U>  the  Privy  Council,  to  have  the  security 
given  by  her  late  husband  Luchmun  ac- 
cepted. 

The  decree-holder,  Dabee  Pershad,  ob- 
jected to  its  sufficiency,  on  the  ground  that 
the  widow,  who  was  the  person  now  offering 
security,  had  only  a  life-interest  in  the 
estate. 


under  Regulation  XVI.  of  1797,  was  com- 
plete, he  died,  and  his  widow,  who  is  carry- 
ing on  the  appeal  to  the  Privy  Council, 
wishes  to  have  the  sufficiency  of  the  security 
offered  by  her  late  husband  tested,  and,  if 
approved,  accepted. 

The  Subordinate  Judge  has  held  that  the 
widow  is  the  person  now  offering  security, 
and  that,  as  she  has  only  a  temporary  interest 
in  the  property,  she  cannot  offer  it  as  com- 
petent security. 

We  think  that  this  order  is  substantially 
correct.  We  understand  the  Subordinate 
Judge  to  mean,  not  that  the  widow  cannot 
offer  her  interest  as  security,  but  that  that 
security,  not  being  a  permanent  one,  is»insuffi- 
cient  for  the  purpose  contemplated  ;  and  this 
objection  is  reasonable,  for  the  widow  might 
die  at  any  time,  and  then,  if  the  appeal  to 
England  failed,  what  would  become  of  the 
security  for  wassilat  and  costs  ?  They  could 
not  be  a  burthen  on  the  property,  which 
would  go  to  the  reversionary  heir  intact,  the 
widow  having  no  right  of  alienation. 

It  has  been  argued  by  the  appellant's 
pleader  that  Luchmun's  security-bond  bound 
the  estate  just  as  much  as  a  mortgage  would 
have  done.  Had  the  security  been  approved 
and  accepted  by  the  Civil  Court  before 
Luchmun's  death,  there  might  have  been 
some  question  as  to  how  far  the  property 
was  burihened,  but  in  this  case  the  security- 
bond  has  never  been  accepted.  It  is  part 
of  an  inchoate  contract  only,  which  the  other 
party  has  not  accepted,  and  which  remains, 
therefore,  incomplete  and  infructuous. 

We  must  put  aside  the  husband's  security 
altogether  and  look  to  the  widow's ;  and 
can  it  be  said,  under  the  circumstances  of 
this  case,  that  the  security  offered  is  such  as 
any  Court  could  reasonably  accept  ? 

All  that  the  widow  has,  and  consequently 
all  that  she  could  pledge,  is  the  yearly  in- 
come of  the  estate — an  income  that  she  may 
lose  at  anv  moment. 

A  faintly  pressed  argument  was  put  for- 
I  ward  by  Mr.  Allan  that  the  appellant's 
j  action  being  one  of  necessity,  the  Hindoo 
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Law  would   allow  her  to  bind  the  estate  as 

It  appears  that  Luchmun,  the  judgment- ;  against  the  reversioner  for  the  purpose  of 

debtor,  was  allowed  to  retain  possession  of    raising  the  necessary  funds.     This  argument 

the  disputed  property,  an  8-annas  share  of    appears  to  us  altogether  untenable.     In  the 

an  estate,  pending  appeal  to  the  Privy  Coun-    ^rst  place,  the  necessity  is  not  such  an  one 

cil,  on  furnishing  security  for  mesne-profits  |  as    is    contemplated    by  the  provisions    of 

and  coste  to  the  amount  of  Rupees  80,000.        Hindoo  Law,  the  appellant  being  under  no 

Lochmun   offered    the   property   now    in    necessity  and  under  no  moral  obligation  to 

questioD;  bat  before  the   requisite  enquiry    take  her  husband's   case  before  the  Privy 
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Council.  In  the  next,  she  is  not  doing  it 
for  the  benefit  of  the  ests^e,  seeing  that  the 
reversionary  heir  happens  to  be  the  other 
co-sharer  in  the  estate  and  the  respondent 
in  the  appeal  to  the  Privy  Council  now  pro- 
posed to  be  made. 

There  is,  of  course,  nothin^f  to  prevent  the 
widow  from  taking  advantage  of  the  Court's 
order  allowing  her  husband  to  retain  pos- 
session of  the  property  pending  appeal  to 
England,  if  she  can  furnish  the  necessary 
security,  but  no  Court  would  be  justified  in 
accepting  what  has  now  been  offered. 

The  appeal  is  dismissed  with  costs. 


The  17th  July  1869. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bari.y  Judges, 

Putnecs — Holding  on  consent. 

Case  No.  235  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdican,  dated  the 
6th  November  1868^  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict y  dated  the  jjth  July  1868. 

Kishore  Bullubh  Mitter  and  others 
(Defendants),  Appellants, 

versus 

Bistoo  Chunder  Ghose  (Plaintiff), 
Respondent. 

Baboos  Chunder  Madhub  Ghose  and  Ra- 
jendronath  Rose  for  Appellants. 

Baboo  Woomesh  Chunder  Banerjee  for 
Respondent. 

By  permitting  a  putnecdar  to  take  a  quantity  of  land 
m  addition  to  what  is  already  held  by  him  in  putnee 
and  by  receiving  rents  from  him  for  such  additional 
land  for  a  series  of  ye^rs,  a  proprietor  cannot,  in  the 
absence  of  an^r  kubooleut  from  the  putneedar,  or  verbal 
agreement  giving  him  the  extra  land  in  perpetual  lease 
be  held  to  be  debarred  from  resuming  possession.         ' 

Bayley,  7'. —The  plaintiff  in  this  case 
sued  the  defendants,  special  appellants,  for 
a  2-annas  share  of  a  village  called  Lohai 
in  Lot  Koolhanda. 

It  appears  that  the  original  proprietors  of 
the  estate  were  one  Pran  Kissen  in  the  pro- 
portion of  six-sixteenihb  and  one  Bissumbur 


Biddiabhoosun  in  the  proportion  of  the  re- 
maining ten-sixteenths.  Pran  Kissen,  it  is 
admitted,  sold  to  the  plaintiff's  vendor  the 
6  annas,  and  the  plaintiff's  vendor  sold  the 
same  to  the  plaintiff  in  1258.  The  plaint- 
ifif  was  thus  the  admitted  malik. 

The  lot  consisted  of  six  villages,  and  in 
the  time  of  the  plaintiff's  predecessor  the 
defendants  took  a  putnee  of  five  villages  in- 
cluding Lohai,  The  sixth  village,  Shikar* 
pore,  appears  to  have  been  taken  in  putnee 
by  the  said  Biddiabhoosun. 

In  May  1862,  a  butwarrah  took  place 
under  the  orders  of  the  Collector.  'Under 
this  butwarrah,  8  annas  of  Lohai  was  al- 
lotted to  the  plaintiff  in  lieu  of  his  6-aDna5 
share  in  the  other  five  villages.  The  plaint- 
iff thus  got  two  annas  more  in  that  one 
village,  and  nothing  in  the  other. 

The  defendants*  case  is  that,  under  the 
arrangement  made  after  the  butwarrah,  they 
lost  6  annas  in  the  ^se,  villages,  and  took 
possession  of  8  annas,  that  is,  of  the  i 
annas  extra  in  Lohai, 

The  real  question  to  be  decided  is  on  the 
proper  construction  to  be  put  upon  the  plead- 
ings and  in  some  respect  upon  judgments 
of  the  two  Courts. 

The  point  is  whether  the  plaintiff  is  en- 
titled to  recover  the  extra  2  annas  of  vil- 
lage Lohai  by  reason  of  there  being  no  im- 
plied contract  with  the  defendants  that  they 
should  hold  those  extra  2  annas  under  the 
contract  on  a  perpetual  lease,  or  did  the 
plaintiff  only  consent  to  the  defendant's 
holding  the  extra  2  annas  determinable  at 
the  plaintiff's  option  ? 

Looking  to  the  contents  of  the  plaint  and 
the  answer,  on  which  we  have  had  veiy  full 
arguments  by  the  pleaders,  I  consider  that 
there  is  no  indication  whatever  in  either 
of  those  documents  of  a  contract  for  a 
perpetual  lease  between  the  parties.  The 
statement  is  as  vague  as  it  can  be  on  the 
part  of  the  defendants  as  to  how  they  got 
their  possession  ;  but  the  real  tenor  of  their 
plea  is  this,  that,  as  they  held  possession  lot 
six  years,  and  the  plaintiff  received  rents  for 
those  years,  he  was  now  debarred  from  su- 
ing by  reason  of  his  implied  consent  to 
their  holding  possession.  That  this  was  the 
view  taken  by  the  parties  in  the  Coxitis  htm 
is  clear  from  the  facts :  firstly,  that  there 
was  no  issue,  direct  or  indirect,  to  my  nundf 
as  to  there  being  any  implied  contract,  ana 
admittedly  there  is  no  evidence  to  show 
that  there   was    any    such    contract.    ^^  '^ 
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not  contended  that  the  ordinary  kubooleut 
which  is  usual  to  be  given  for  a  putnee  was 
ever  given,  nor  has  any  attempt  been  made  to 
show  that  there  was  any  verbal  agreement 
to  the  effect  that  the  plaintiff  transferred 
the  extra  2  annas  or  any  part  of  it  in  per- 
petual lease. 

It  is  contended  that  there  are  portions  of 
the  judgments  of  the  first  Court  and  of  the 
Lower  Appellate  Court  referring  to  wassilat 
which  speak  of  the  putnee-right  as  one 
acquired  by  a  title  from  implied  contract, 
but  those  passages  refer  to  what  the  right 
would  be  to  wassilat  if  the  circumstance 
of  possession  showed  that  any  such  right 
existed.  I  think  the  Lower  Appellate 
Court  was  quite  right  in  holding  that 
the  question  of  title  by  contract  or  agree- 
ment was  never  raised  in  the  pleadings 
before  the  first  Court.  It  is  stated  that, 
even  if  this  be  so,  there  is  no  finding  by 
the  Lower  Appellate  Court  on  the  case  as. 
adjudicated  by  the  first  Court;  but  looking 
to  that  paragraph  of  the  Ix)wer  Appellate'^ 
Court's  judgment  which  precedes  the  fol- 
lowing words,  I  think  that  the  whole  case, 
as  tried  by  the  first  Court,  has  been  consi- 
dered by  the  Lower  Appellate  Court.  The 
wonls  to  which  1  refer  are  :  "  I  consider  that 
***bcrc  is  no  reason  to  interfere  with  the 
"  finding  of  the  Lower  Court  in  so  far  as  it 
"declares  the  plaintiff  entitled  to  resume 
"possession  of  the  2- annas  share  claimed  in 
"  Ihis  suit."  These  words  follow  a  clear  and 
a  full  statement  of  the  pleadings,  and  refer 
distinctly  to  the  holding  being  only  one  upon 
the  plaintiff's  consent. 

I  would  also  remark  that  no  bonus  was  ' 
given  for  the  extra  2  annas  which  was  be- 
yond the  original  6  annas  of  the  butwarrah, 
and  that  would  probably  have  been  given, 
according  to  tlie  usual  practice,  if  there  was 
My  agreement  between  the  parties  to  give 
2  perpetual  lease  of  the  putnee  character. 

On  the  whole,  I  cannot,  either  in  the  plead- 
iugs  or  in  the  judgment  of  the  first  Court, 
find  that  the  defendants  entered  into  any 
contract  to  hold  the  putnee  in  perpetuity, 
Md  I  think,  therefore,  the  plaintiff  was  en- 
titled to  the  verdict  given  him  by  the  Courts, 
below. 

1  would  dismiss  this  special  appeal  with 
coits. 

Bobhouse,  y, — I  am  of  the  same  opinion. 
I  think  that  the  point  before  us  is  a  very 
narrow  one. 


The  special  appellant  now  informs  us  that 
his  case  before  the  Courts  below  was  this, 
viz.,  that  in  May  1862,  the  plaintiff  had  per- 
mitted  him  Co  take  2  annas  in  addition  to  the 
6  annas  he  already  held  of  the  village  Lohai, 
and  to  include  it  as  a  part  of  the  putnee-lease 
under  which  the  defendant  admittedly  ori- 
ginally held  6  annas  of  Lohai,  together  with 
the  other  6  annas  of  four  other  villages.  In 
fact,  the  defendant  would  say  that  his  oc- 
cupation of  the  additional  a  annas  of  Lohai 
was  a  part  of  an  express  contract  by  which 
the  2  annas  were  to  be  considered* as  a 
part  of  his  original  putnee-lease.  The 
Lower  Appellate  Court,  and,  I  may  say, 
both  the  Courts  below,  state  that  this  was 
not  the  defendant's  case.  The  Lower  Ap- 
pellate Court  says  that  this  was  not  the 
case  set  up  by  the  defendants  in  their  plead- 
ings, nor  in  their  conduct  of  the  case  in  the 
first  Court.  The  question  is  whether  the 
Court  has  committed  an  error  in  law  in  so 
construing  the  defendant's  case,  and  I  agree 
in  being  unable  to  say  that  the  Court  has 
done  so. 

The  defendants  do  not  in  so  many  terms 
set  up  in  their  written  statement  the  case 
that  they  would  now  set  up.  Neither  did 
they,  as  far  as  I  can  understand  their  conduct, 
by  their  pleadings  in  the  first  Court  set  up 
any  such  case.  They  wanted  to  retain 
possession  no  doubt,  but  they  stopped  short 
of  making  exactly  that  contention,  and  set- 
ting up  exactly  that  case  on  which  alone  they 
could  successfully  remain  in  possession ;  and 
it  is  quite  clear  to  me  that-  their  whole  con- 
tention in  the  first  Court  was,  when  they 
found  the  retention  of  possession  hopeless, 
to  get  rid  of  as  much  of  wassilat  as  they 
could.  They  have  succeeded  in  that  en- 
deavour, and  I  think  they  must  be  content 
with  that  success. 

I  agree  in  dismissing  this  appeal  with 
costs. 
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The  17th  July  1869. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,    and    the    Hon'ble    Dwarkanath 
Mitter,  Judge, 

Jurisdiction — Tenant  and  under-tenant— As- 
signment of  rent — Set-off. 

Reference  to  the  High  Court  by  the  Judge  of 
the  Small  Cause  Court  at  Jessore,  dated  the 
2^th  June  iS6g, 

Deanut  Mundul,  Plaintiff, 

versus 

Bussunt  Moyee  Dossia  and  others, 
•         Defendants. 

Plaintiff  held  an  under-tenure  within  a  jote  jumma 
held  by  B  within  D*s  zeraindary,  and,  under  an  assig^n- 
ment  from  B^  paid  to  the  zemindar  D  a  sum  of  money 
as  rent  due  by  B  to  D.  Ultimately  Z?,  ignorinjj  such 
payment,  recovered  the  rent  from  5  by  a  separate  suit 
m  which  no  plea  of  payment  was  raised ;  and  the  latter 
again  recovered  his  due  from  plaintiff  by  a  separate 
suit  in  the  Deputy  Collector's  Court. 

Held  that  an  action  was  not  maintainable  in  the 
Small  Cause  Court  against  the  zemindar-defendant  D. 

Held  that,  in  the  absence  of  any  authority  from  B 
to  plaintiff  to  set  off  his  payment  to  D  against  the  rent 
due  to  Bi  the  Collector  had  no  jurisdiction  to  try 
whether  B  owed  the  plaintiff  a  sum  equal  to  the  rent ; 
and  that  the  Judj;e  of  the  Small  Cause  Court  was  com- 
petent to  try  whether  the  plaintiif  did  pay  money  for  the 
use  of  B  at  B^s  request,  and,  if  so,  to  give  plaintiff  a  de- 
cree for  the  same. 

Reference. — This  is  a  clear  case,  and  I 
have  not,  therefore,  entered  into  the  merits  of 
it,  as  on  the  face  of  the  plaint  it  appears  to  me 
that  the  action,  as  laid,  is  not  maintainable. 
The  plaint  states  that  in  Bailadangah  and 
Malladangah,  within  the  zemindary  of  Bus- 
sunt Moyee  Dossia,  Radha  Churn  Roy, 
Chunder  Coomar  Roy,  and  Kally  Prosunno 
Roy,  defendants,  Prosunno  Moyee  Dassia, 
widow  of  the  late  Gooroo  Dass  Biswas,  and 
Shoshee  Mookhee  Dassia,  widow  of  the  late 
Koonjo  Beharee  Biswas,  hold  a  jote  jumma, 
within  which  plaintiff  holds  an  under-tenure 
of  Rupees  36,  and  that  under  an  assign- 
ment or  barat  from  the  Biswas  defendants, 
plaintiff  paid  Rupees  139-8-4  to  the  zemin- 
dar-defendants as  rents  from  1268  to  1271 
due  by  the  Biswas  defendants  to  the  zemin- 
dar-defendants ;  that  ultimately  the  zemindar- 
defendanis,  ignoring  such  payment,  recovered 
the  rent  from  the  Biswas  defendants  by  se- 
parate suit,  and  the  latter  again  recovered 
their  due  from  plaintiff  by  separate  suit. 
Hence  plaintiff,  being  liable  in  twice  pay- 
ment, brought  a  suit  in  the  Moonsiff's  Court 


ti 


it 


against  the  present  defendants,  and  obtained 
a  decree  for  Rupees  182-0-6,  but  this  deci- 
sion on  the  appeal  of  the  zemindar-defend- 
ants was  reversed  on  the  15th  March  1869 
as  being  one  cognizable  by  the  Small  Cause 
Court.  The  question,  therefore,  arises,  whe- 
ther the  suit  is  maintainable  against  anj, 
and,  if  any,  which,  of  the  defendants. 

In  the  suit  brought  by  the  zemindar-de- 
fendants against  the  Biswas  defendants,  it 
does  not  appear  that  any  plea  of  payment 
was  raised ;  but  in  the  suit  brought  by  the 
Biswas  defendants  against  plaintiff,  the  plea 
of  payment  under  the  assignment  or  ^arat 
was  raised,  and  the  Deputy  Collector  who 
tried  that  case,  whilst  holding  that  the  pay- 
m^nj^^s  proved,  at  the  same  time  held  that 
the  assignment  or  barat  had  not  been  proved: 
he  therefore  gave  leave  to  the  plaintiff,  at 
the  conclusion  of  his  judgment,  to  sue  (bt 
zemindar-defendants,  in  the  following  words; 

/*  c^r*^  TfTf^r^  ^fiiL^^  ^  M^tr.^i  ^^r^viiCi 
^^^  iif>\''.w^  tf r^r^l  c^^  msr^  «^  «ft?ry- 

and  the  present  suit  is  the  result. 

If  the  plaintiff  had  been  properly  advis- 
ed, he  would  have  appealed  against  tiie 
decision  of  the  Deputy  Collector,  and,  no 
doubt,  the  Appellate  Court  would  have  set 
matters  to  right.  As  it  is,  I  have  simply 
to  see  whether  the  suit  as  laid  is  maintain- 
able against  any,  and,  if  any,  which,  of  the 
defendants. 

The  District  Judge,  on  the  appeal  of  the 
zemindar-defendants,  in  one  part  of  his 
judgment  says :  "  If  Gooroo  Dass  directed 
"  plaintiff  to  pay  his  (plaintiff's)  rent  to 
"  Huronath  Roy,  and  then,  denying  that  be 
**  had  done  so,  sued  plaintiff  iFor  his  rent 
*'  and  got  a  decree,  the  money  which  plaint- 
**  iff  paid  must  be  looked  on  as  a  loan  to 
"  Gooroo  Dass,  an  action  for  which  is  cogni- 
"zable  by  the  Small  Cause  Court."  In 
another  part  he  says  :  **  I  fail  to  see  how 
"  plaintiff  has  a  cause  of  action  against  Huro- 
"  naih  Roy  at  all,  for  he  voluntarily  went 
"  and  paid  him  the  rent  of  his  tenant 
•'  Gooroo  Dass,  and  when  Huronath  sued 
**  Gooroo  Dass,  neither  he  nor  Gooroo  Dass 
"  appears  to  have  objected  that  any  payment 
**had  been  made."  And,  finally,  he  says; 
But  whether  he  has  a  cause  of  action  or 
not,  the  case  Js  cognizable  by  the  Small 
"  Cause  Court,  and  I  therefore  reverse  the 
*'  Moonsiff's  order,  and  decree  this  appeal 
"  with  costs." 
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I  fail  to  see  how  the  District  Judge  makes 
oat  that  the  money  which  the  plaintiff 
paid  to  Huronath  Roy  under  the  bar  at  or 
assignment  must  be  looked  upon  as  a  loan 
to  Gooroo  Dass,  for  the  plaint  savs  that  it 
was  paid  at  the  request  of  Gooroo  Dass,  and 
the  action,  if  maintainable  against  Gooroo 
Dass,  would  be  an  action  for  money  paid, 
and  not  for  money  lent.  I  also  fail  to 
see  bow  he  says  that  any  objection  could 
have  been  raised  by  the  plaintiff  in  that 
case  as  to  the  alleged  payment,  as  he 
was  no  party  in  that  suit,  and  could  not 
ha?e  come  in  as  an  intervenor.  Under  the 
provisions  of  Act  X.  of  1859,  I  also  think 
that  the  District  Judge  might  have  gone 
fortber,  and  said  that  the  action  was  not 
maintainable  against  Gooroo  Dass  Roy  on 
tfce  plea  of  res  Judicata, 

Now,  the  plaint  says  that  it  was  at  the 
request  or  in  pursuance  of  the  l>arat  or 
asffignment  of  the  Biswas  defendants  that 
plaintiff  paid  Rupees  139-8-4  to  the  zemindar- 
defeodants ;  consequentI>  the  ingredients 
necessary  for  the  maintenance  of  an  action  for 
money  had  and  received  against  the  zemin- 
dar-defendants is  wholly  warning  in  the 
present  case,  for  they  were  entitled  10  the 
money,  and  it  was  neither  paid  to  them  under 
ignorance  of  the  law  or  ignorance  of  ihe 
facts,  nor  on  a  consideration  which  has  failed, 
nor  was  it  obtained  by  fraud,  oppression,  or 
eslortion,  and  there  is  no  such  allegation  to 
befoandinthe  plaint.  Therefore,  the  pre- 
sent action  against  the  zemindar-defendants 
is  not  maintainable.  As  regards  the  Biswas 
defendants,  the  action  against  them  is  also 
not  maintainable  on  the  plea  of  res  judicata. 

The  plaintifif's  suit  has  accordingly  been 
dismissed  with  costs,  contingent  on  the  opi- 
nion of  the  Hon'ble  the  Judges  of  the 
High  Court. 

The  judgment  of  the   High    Court  was 
delivered  as  follows  by — 

ftamk,  C.  J.— We  think  that  the 
Jodge  of  the  Small  Cause  Court  is  right  in 
Wding  that  the  plaintiff  cannot  recover 
hom  the  zemindar,  but  that  he  is  wrong  in 
holding  that  the  plaintiff  cannot  recover 
from  the  Biswas  defendants  on  the  ground 
that  the  matter  was  res-judicata  by  the 
Collector. 

All  that  the  Collector  had  jurisdiction  to 
^  WAS  whether  the  rent  remained  due  from 
^  pUiniiif  to  the  defendants  Biswas, 
^J*.  .  *^voived  the  question  whether  the 
plaintiff  was  authorized  by  those  defendants 


to  pay  part  of  his  rent  to  the  zemindar,  or 
to  pay  a  certain  amount  to  the  zemindar, 
and  to  deduct  or  set  off  the  amount  from  or 
against  the  rent  due  by  the  plaintiff  to  them. 
The  Collector  found  that  the  plaintiff  had 
paid  the  money  to  the  zemindar,  but  that  he 
was  not  authorized  to  set  it  off  or  to  deduct 
it  from  the  rent  due  from  him  to  the  defend- 
ants Biswas ;  and  in  the  absence  of  that 
authority,  the  Collector  had  no  juiisdiction 
to  try  whether  the  defendants  Biswas  owed 
the  plaintiff,  for  money  paid  by  him  for  their 
use,  a  sum  equal  to  the  rent  due  by  him  to 
them.  The  Judge  of  the  Small  Cause  Court 
is  competent  to  try  whether  the  plaintiff  did 
pay  money  for  the  use  of  the  defendants 
Biswas  at  their  request;  and  if  he  ifnd  in 
the  affirmative,  I  think  the  plaintiff  will  be 
entitled  to  recover  against  the  Biswas  de- 
fendants, even  if  it  should  appear  to  the 
Judge  of  the  wSmall  Cause  Court  that  the 
plaintiff  had  a  right  to  deduct  or  set  off  the 
amount  from  or  against  the  rent,  for  the  de- 
fendants in  such  case  would  not  be  at  li- 
berty to  avail  themselves  of  the  defence  that 
the  amount  ought  to  be  set  off  against  the 
rent,  inasmuch  as  they  would  be  guilty  of  a 
fraud  in  so  doing  after  having  recovered 
their  rent  in  the  Collector's  Court  by  as- 
serting that  the  plaintiff  had  no  right  to 
deduct  the  amount  paid  for  their  use. 

Mitter,  J r-A  concur. 


The  20th  July  1869. 
Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  fudges. 

Principal  and  surety — Liability  (joint  and  se- 
veral)— Delay  in  suing — Interest 

Case  No.  269  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24-Pergunnahs,  dated 
the  t^th  September  1868, 

Mahomed  Roheemooddeen  (one  of  the  De- 
fendants), Appellanty 

versus 

Indoor  Chunder  Jowhuree  (Plaintiff), 
Kespondent. 
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Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboos  Ashoolosh  Chatter] ee  and  Umbicca 
Churn  Bose  for  Respondent. 

Where  two  parties  are  jointly  and  severally  liable 
under  the  terms  of  a  bond,  the  principal  may  be  sued 
for  the  amount  due  with  interest,  notwithstanding"  that 
a  decree  has  been  obtained  for  the  same  sum  against 
the  other  party. 

The  creditor  is  not  bound  to  bring  his  action  to  suit 
the  convenience  of  the  debtor,  and  may,  in  such  a 
case  as  the  above,  defer  bringing  his  suit  to  the  last 
moment  the  law  allows. 

Lochy  y. — The  defendant,  appellant,  with 
one  Dyal  Chand,  gave  plaintiff  a  bond  for 
Rupees  1,500  borrowed  from  hitn  on  27ih 
April  18661J1  and  another  bond  for  a  further 
sum  of  Rupees  2,500  on  ist  May  1866. 
Plaintiff  brought  an  action  against  the  par- 
ties in  the  High  Court,  Original  side,  in  Cal- 
cutta, as  Dyal  Chand  lived  within  the  ori- 
ginal jurisdiction  of  that  Court.  He  obtained 
a  decree  against  Dyal  Chand  with  leave  to 
bring  a  separate  suit  in  the  proper  Court 
against  the  other  defendant,  Roheemooddeen. 
He  accordingly  brought  the  present  action 
to  recover  the  principal  with  interest  from 
the  debtor,  amounting  to  Rupees  8,743,  ^"^ 
obtained  a  decree  in  the  Court  of  the  Sub- 
ordinate Judge. 

An  appeal  has  been  preferred  by  the  de- 
fendant, on  the  ground  that  plaintiff,  having 
already  obtained  a  decree  against  Dyal 
Chand,  could  not  bring  a  separate  action  for 
the  same  sum  against  him.  As,  however, 
under  the  terms  of  the  bonds,  the  parties 
were  jointly  and  severally  liable  to  the 
plaintiff,  he  is  entitled  to  bring  his  present 
suit  to  recover  from  the  defendant,  who  is 
the  principal  in  the  transaction,  the  sum  due 
from  him  with  interest. 

A  second  objection  is  taken  that  the  de- 
cree against  Dyal  Chand  obtained  in  1866 
was  for  the  sum  of  Rupees  7,883,  that  by 
delaying  to  bring  his  action  till  1868  the 
interest  had  accumulated,  and  that  plaintiff 
could  not  claim  from  defendant  a  larger  sum 
than  that  decreed  against  the  other  defend- 
ant. 

I  do  not  think  this  objection  is  of  any 
force.  Plaintiff  was  not  bound  to  bring  his 
action  to  suit  the  convenience  of  his  debtor. 
He  might  have  deferred  it  to  the  last  mo- 
ment that  the  law  allowed  a  suit  to  be 
brought.  He  did,  however,  bring  a  suit 
against  the  two  parties  who  had  executed 
the  bonds,  and  having  obtained  a  decree 
against  one,  with  leave  to  proceed  against 


the  other,  the  defendant  in  this  case,  in  the 
proper  Court,  the  defendant,  if  he  wished 
to  avoid  being  charged  with  interest,  should 
have  p^id  his  debt  or  made  some  arrange- 
ment with  his  creditor.  I  do  not  think 
the  defendant  is  entitled  to  be  relieved  dl 
any  part  of  the  interest  claimed. 

A  cross-appeal  was  preferred  on  the  point 
of  interest,  it  being  urged  that  the  Lower 
Court  should  have  awarded  interest  at  the 
rate  mentioned  in  the  bond  to  the  date  of 
decree.  Looking,  however,  at  the  law,  wc 
think  the  order  passed  by  the  Subordinate 
Judge  was  correct,  and  we  dismiss  both 
appeals  with  costs. 

Mitter,  J. — I  concur  with  my  learned 
colleague  in  dismissing  this  appeal.  As  to 
the  objection  taken  by  the  plaintiff  under 
Section  348,  I  feel  some  doubts ;  bat  taking 
into  consideration  all  the  facts  and  ctrcam- 
stances  of  the  case,  and  looking  also  to  the 
exorbitant  rate  of  interest  claimed,  namely, 
60  per  cent.,  1  would  not  like  to  interfere 
with  the  Judge's  decision. 


The  20th  July  1869. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Possession  for  Z2  years— Title. 

Case  No.  1937  of  1868. 

Special  Appeal  from  a  decision  passed  b\ 
the  Subordinate  Judge  of  Jessore,  dated 
the  2yth  April  1868,  affirming  a  decision 
of  the  Sudder  Moonsiff  of  that  District^ 
dated  the  nth  January  iSSj, 

Rajah  Burodakant  Roy  (one  of  the  Defend- 
ants), Appellant^ 

versus 

Prankristo  Parooe  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Debendro  Chunder  Ghose  for 
Appellant. 

Baboo  Gopeenath  Mookerjee  for 
Respondents. 

As  between  private  owners  contesting^  inter  se  the 
title  to  lands,  tne  law  has  established  a  limitation  of 
12  years;  after  that  time  it  declares  not  simply  that 
the  remedy  is  barred,  but  that  the  title  is  extioct  in 
favor  of  the  possessor. 

Loch,  J, — Thk  plaintiff  sues  to  recover 
possession  of  a  julkur  in  the  Rix'er  Bhyrub 
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of  whicn  tie  alle^^'S  he  obtained  a  lea<«e  from 
Gunii^i  Persh-itl  Pa^ooe.  The  jnlkur  is  said 
to  be  situated  in  the  lakheraj  land::;  ot 
Movria  Buk>h ;  tnat  it  wa^  let  to,  an<1  hel ) 
fn«n  mzf\y  years  bv,SoroopChnn'ier  Pirooe, 
whose  U'^'W  and  tiile  were  soid  in  execntio  1 
of  a  decree  and  purchi^ed  hy  Gung.i 
Per^had.  PUint»ff,  after  being  in  posses- 
sion for  some  tim^,  wa^?  evicted  on  i5ih 
Cnevi  125;  bv  th^  defendants  who  prevent- 
ed his  catching;  fi-h. 

Tne  defendants  claim  to  hold  the  julkur 
from  Raj  an  Buroia  Kant  R  \v,  and  denv 
the  pliintiff*s  right  to  tht;  jnllvur,  as  also 
the  charge  of  haviog  ousted  him: 

Both  Mowla  Buksh  and  Rajah  Buroda 
Kant  Roy  appeared  in  C'»urt.  and  were  ma'ie 
parties  10  the  sui',  and  ihe  conciusuin  come 
to  by  both  the  Lower  Courts,  on  the  eviden«.e 
of  witnesses  produced  by  the  plaintiff,  was 
that,  though  the  fisheries  of  the  Bhyrub 
River  mi^^ht  oiiginally  have  been  setiled 
with  the  Rajah  as  shown  by  papers  from 
the  Collect  >r's  office,  yet  he  had  been  out  of 
possession  of  the  julkur  in  dispute  for  more 
thaa  twelve  years,  and  that  possession  was 
with  the  plaintiff  and  his  lessors  during 
thatperiotl;  and  though  the  Rijih  was  now 
in  possession  by  some  means  or  other,  he 
▼as  not  entitled  to  retain  possession  as 
against  the  plainiiff. 

In  special  appeal,  it  was  urged  that  plaint- 
iff had  failed  to  make  out  any  title  eiiher 
*m  him<(elf  or  his  lessors ;  that,  as  ihe  Rajah 
had  no?  recovered  p  ssession,  the  fact  of 
plaimiff's  possession  for  more  than  1 2  years 
%vft  him  n  >  liile  to  the  property  ;  that 
adverse  possession  for  more  than  12  years, 
*hilc  ii  barred  ihe  remedv,  did  not  extin- 
guish the  rit:ht.  and  C'»ald  not  confer  tide 
upon  the  pliintiff.  and  iheref'»re  the  Lower 
Courts  were  \%rong,  on  mere  proof  of  posses- 
sion for  upwanls  c»f  12  yeais,  in  giving 
^m  a  decree  as  ii  he  had  proved  a  title. 

The  djcumsntary  evidence  adduced  by 
plumifi[  cannot  be  used  against  the  defend - 
^Wishe  was  no  party  to  the  suit  of  1835, 
w  which  S«>roop  Chuniler  Parooe  obtained 
*  decree  for  this  julkur,  but  the  fact  of 
plainiiff's  lessor's  possession  and  of  the 
^»i*^*s  ihspossession  f  >r  more  than  twelve 
y^rs  his  been  satisfactorily  proved,  in  the 
^mion  of  the  Lower  Courts,  by  the  evidence 
^  witnesses. 
[  his  said  that  twelve  years'  adverse  pos- 
•^lon  merely  bars  the  remedy,  but  does  not 
affect  the  nght.  and  does  not  confer  title  on 
««  opposite    party.      We    have   very   high 

I         Vol.  xn. 


authority  in  support  of  the  contrary  opinion. 
In  the  case  of  Snib  ChunderDoss  versus  Shib 
K  shen  Binerjee,  reported  at  page  70  of 
Boulnois*  Repons,  Volume  L,  Chief  Justice 
Peel  remarks :  **  In  my  opinion,  the  weight 
'*  of  auth  >rity  is  in  favor  of  the  position,  that 
"  though  a  law  in  terms  limits  the  suit  only 
*'  as  10  immoveable  property,  it  in  effect  gives 
"  the  possessor,  who  is  protected  against  out- 
**  standing  claims  founded  on  original  rights, 
'-  the  property  as  against  those  persons  as 
'*  well  as  the  possessor.  It  is  undoubtedly  the 
"•  Uw  in  all  the  Courts  in  the  Mofussil,  and 
*'  his  long  been  so,  that,  after  twelve  years' 
'•  aiiver>e  poss'-ss^on,  no  exception  applying 
*'  to  the  case,  an  1  when  all  claimants  are 
*'  barrel  in  those  Courts  as  to  the  stiits,  the 
**  occupant  has  title,  and  may  confer  title." 
And  again  he  remarks  :  ''  At  no  time  in  our 
"  law  could  a  tortious  entry  be  made  the 
''  found  ition  of  a  remitter,  or  be  available  to 
*'  revive  a  right  which  once  existed,  but 
**  against  which  efiSuxion  of  time  had  set 
**  up  a  bar  in  favor  of  long  possession;  " 
and  Colvile,  y.,  in  the  same  case:  "But  the 
"  subject  of  the  suit  is  immoveable  proper- 
"  ty, .  and  the  necessary  effect  of  the  law 
''  which  takes  away  the  remedy  in  that 
"  locality  is  to  give  a  title  in  that  locality 
"  to  the  adverse  possessor." 

But  we  have  the  authority  of  the  highest 
Court  in  support  of  the  same  doctrine.  In 
the  case  of  Gunga  Gobind  Mundul  versus  The 
Collector  of  the  24-Pergunnahs,*  reported  in 
Volume  XI ,  page  2,  Moore's  Indian  Ap- 
peals, their  Lordships  of  the  Privy  Coun- 
cil remark  :  '*  It  is  of  the  utmost  conse- 
'^  quence  in  India  that  the  security  which 
*'  long  possession  affords  should  not  be 
''  weakened.  Disputes  are  constantly  arising 
'*  about  boundaries  and  about  the  identity 
*'  of  lands.  Contiguous  owners  are  apt  to 
**  charge  one  another  with  encroachments.  If 
*'  twelve  years'  peaceable  and  uninterrupted 
'*  possession  of  lands,  alleged  to  have  been 
**  enjoyed  by  encroachment  on  the  adjoining 
''  lands,  can  be  proved,  a  purchaser  may  take 
*'  that  title  with  safety ;  but  if  the  par^  out 
<'  of  possession  could  .set  up  a  sixty  years' 
''  law  of  limitation,  merely  by  making  cora- 
"  mon  cause  with  a  Collector  who  could 
**  enjoy  security  against  interruption,  the 
*'  true  answer  to  such  a  contrivance  is  the 
"  legal  right  of  the  Government  to  its 
*'  rem ;  the  lands  are  owned  by  others ;  as 
'*  between  private  owners  contesting  initr 
''  se  the  title  to  lands,  the  law  has  estab« 
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"  lished  a  limitation  of  twelve  years ;  after 
"  that  time,  it  declares,  not  simply  that  the 
"  remedy  is  barred,  but  that  the  liile  is  ex- 
"  tinct  in  favor  of  the  possessor." 

It  was  remarked  by  the  pleader  for  the 
special  appellant  that  this  expression  of 
opinion  of  their  Lordships  was  an  obiter.  I 
am  unable  to  view  it  in  this  light.  The 
<|»BStion  of  limitation  was  before  their  Lord- 
ships in  that  suit,  and  one  of  the  parties  ap- 
pears to  have  endeavoured  to  evade  the  usual 
Law  of  Umltation  by  inducing  the  Collector 
to  come  forward  on  ihe  part  of  Government. 
and  was  thus  able  to  plead  Fixiy  years  in 
answer  to  the  plea  of  limitation  set  up  by 
the  opposite  party. 

The  judgment  of  the  Court  below  appears 
to  me  to  be  correct.  I,  therefore,  dismiss 
the  special  appeal  with  costs. 

Mitier,  y.—l  concur. 


The  20th  July  1869. 

Present  : 

The  Honble  H.  V.  Bay  ley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges, 

Contribution — Cause  of  action-* 
Limitation. 

Case  No.  941  of  1869. 

Speetal  Appeal  fi-om  a  decision  passed  by  the 
Qficiating  Judge  of  Dacca,  dated  the  rst 
February  i86g,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
ihe  iBth  June  t868. 

Ram  Krisio  Roy  (Plaintiff),  Appellant, 

versus 

Muddun  Gopal  Roy  and  others  (Defendants), 

Respondents, 

Bmhoos  Sreenath  Doss  and  Chunder  Aladhub 
Ohose  for  Appellant. 

Saboos   Vnnoda  Pershad  Banerjee  and   Hem 
Chunder  Banerjee  for  Respondents. 

Itl  a  9uit  for  contribution  by  the  manitgrer  of  a  joint 
fftroily,  on  the  ground  that  plaintiff  had  borrowed  m^inev 
and  appHed  it  in  the  payment  of  certain  joint  famly-ex- 
pensM,  and  that  he  had  borrowed  apain  to  pay  on  the 
first  leaD,  and  had  liquidated  the  second  loan  from  his 
pnvate  funds  : 

HEtD  that  plaintiff's  cnuse  of  act'on  arose  from  the 
fr^!!;?I12*.  '*^"  *?      .  ?^*^.*^  payments  on  account  of  the 

^i'S!?*V  *"^'  ^"^  ^'7.'"fi^  ^""^^  *^'^'»'n  six  years  of 
IMI  dit«,  lie  was  out  of  Court. 

\Mobhguse^  J.—Thxs  was  a  suit  for^con- 
tribution. 


The  plaintiff  alleged  that,  in  the  year  1267, 
he  was  the  manager  of  a  joint  family  of 
which  the  defendants  were  members;  tbit, 
on  the  2 1  St  Assin  of  that  year,  he  borrowed 
1 .000  rupees  as  such  manager,  and  applied 
the  money  in  the  payment  of  certain  John 
family-expenses;  that  the  person  from  whoo 
he  borrowed  the  money  got  a  decree  against 
him  and  was  about  to  execute  it  when,  on 
the  25th  Magh  1271,  he  (plaintiff)  sgaio 
borrowed  a  sum  of  money,  and  paid  off  the 
original  debt ;  that  then  the  second  creditor 
got  a  decree  against  him  for  the  seoond 
loan,  and  that  he  paid  off  that  decree 
out  of  his  own  private  funds  on  the  yAh 
Assin  1273.  He,  therefore,  sued  his  part- 
ners for  contribution,  laying  his  cause  of 
action,  as  staled  in  his  plaint,  on  the  25th 
Magh  1271. 

The  defendants,  amongj^t  other  pleas,  urged 
that  the  suit  was  barred  by  the  applicatioB 
of  the  Statute  of  Limitation,  and  upon  that 
point  both  the  Couits  below  have  dismissed 
the  plaintiff's  suit. 

The  Lower  Appellate  Court,  in  dcliver- 
ing  ju.iginent,  does  so  in  these  terras,  tit.: 
*'  The  cause  of  action  in  cases  of  contnbatiOA 
*'  has  been  more  than  once  held  to  accrue  froM 
**  the  date  the  shareholder  pays  the  commoi 
"  chaige  from  his  own  funds. 

"  In  this  case,  it  is  argued  that  the  first 
**  lom  was  made  by  t.Iaintiflf  as  agent  of  ihc 
*'  estate.  If  this  had  been  so,  it  is  not  to  be 
"  supposed  he  would  have  allowed  execmion 
"  to  be  taken  out  against  himself  only.  There 
*'  is  no  doubt  that  a  loan  of  Rupees  1,000 
"was  incurred  by  him  in  his  private  capa- 
"  city,  and  if,  as  he  slates,  it  was  in  order 
"  to  pay  moneys  for  the  common  expenses 
'*of  the  joint  family,  his  right  of  aclioD 
"  accrues  from  the  date  he  incurred  that 
"  liability.  This  suit  is  clearly  barred  bj 
'•  limitation." 

In  special  appeal,  it  is  urged  that  this  de- 
cision is  erroneous  in  law,  inasmuch  as,  upon 
the  facts  of  the  case,  the  plaintiff's  cause 
of  action  accrued  when  he  had  actually  paid 
the  money,  and  it  is  said  that  he  paid  ibe 
money  on  ihe  30th  Assin  1273.  This  con- 
teiition  differs  a  little  trom  the  contention  in 
the  Courts  below,  because  there  the  cause  oj 
acii(m  was  laid  on  the  25th  Magh  127U  a"^ 
here  it  is  attempted  to  be  laid  in  As>in  ii73j 
but  wheiher  it  is  1271  or  U73,  theplaimin 
would  be  equally  out  of  time,  and  we  need  not, 
iheiefore,  discuss  this  difference  of  conten- 
tion. .  • 
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The  pleader  for  the  special  appellant  re- 
Kcs  00  two  cases  which  will  he  found,  one 
at  page  15Q.  Volume  II.,  and  anoiher  at 
page  i34,*Vo1ume  III.,  Weekly  Reporter. 
These  cases  seem  to  us  simply  10  result  in 
this  maxim,  viz.,  that  in  suits  for  coniriba- 
tioD,  the  cause  of  action  accrues  on  the  date 
on  which  the  suras  of  monev  which  are 
sought  10  be  recovered  were  paid.  We  are 
quite  readv  to  adopt  ihis  max«m.  but  adopt- 
ing it,  we  still  think  that  the  plaintiff  is  not 
in  time. 

The  question  to  be  determined  is  as  to 
whftr,  in  this  particular  ins'ance,  the  moneys 
In  question  were  paid }  Were  the}  paid  in 
1273  as  contendei  for  by  the  plaintiff,  or 
vcreihey  paid  in  1267  as  contended  for  by 
the  defendants.  Tnis  is,  of  course,  a  ques- 
tion of  fact,  and  we  think  tha'  the  L 'wer 
Appellate  Court  has  sub«^t^niially  found 
that  fact  against  the  plaintiff;  and  even  if 
the  Court  had  not  so  found  it,  we  think  that 
the  plaintiff  has  found  it  for  himself.  He 
said  in  his  plaint  that  in  the  year  i  267.  he 
had  borrowed  the  1,000  rupees  in  question; 
but  he  said  more  than  this.  He  said  that 
in  that  same  year  he  had  paid  away  those 
mooeys.  and  he  filed  an  account  which  pnr- 
poned  to  show  hnw  and  when  it  was  that 
those  njoneys  had  been  paid  on  account  of 
the  joint  estate.  Therefore  it  seems  to  us 
that,  upon  the  plaintiff's  own  showing,  he 
» paid  those  moneys  in  1867,  and  that  his 
canse  of  action,  therefore,  arose  on  that 
dale. 

It  is,  however,  contended  that,  when  the 
plaimiflf  borrowed  the  moneys  in  1267,  he 
borrowed  iheuj,  not  in  his  own  private  ca- 
pacity, but  as  manager  of  the  joint  family. 
This  again  is  obviously  a  question  of  fact, 
and  on  that  question  the  Lower  Appellate 
Court  has  not  only  substantially,  but  has 
distinctly,  found  against  the  plaintiff.  The 
Court  says :  •*  There  is  no  doubt  that  that 
"loan  of  Rupees  1,000  was  incurred  by  him  in 
"hbown  private  capacity,"  and  we  are  not 
«bown  that  this  is  not  a  good  finding  of  fact 
upon  the  evidence  on  the  record. 

The  case  cited  for  the  defendants  from 
page  29,  Volume  VH.,  Weekly  Reporter,  is, 
we  think,  in  point,  and  shows  that,  wtiether 
the  Lower  Appellate  Court  was  right  or 
^Tong  in  the  exact  grounds  on  \^hich  it  based 
its  decision,  that  decision  is  not  erroneous 
in  law.  The  paymen'S  were,  to  our  minds, 
admittedly  made  in  i2t)7,  and  the  plaintiff, 
sot  having  sutd  within  bix  years  of  that  date, 
waa  out  of  Coun, 

We  dismiss  the  special  appeal  with  costs. 


The  21st  July  1869. 
Presini: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Review— Deputy  Collector's  order— Ex-p«xtt 
hearing— Section  58,  ActX.,  1S59. 

Case  No.  41  of  1869  under  Act  X.  of  iBsj. 

Ref^ular  Appeal  from  a  decision  passed  ijf 
the  Det>utv  Collector  of  Tipperah,  dai^ 
the  30ih  November  rS6S, 

AH  Azim  (one  of  the  Defendants), 
Appellant, 

versus 

Ram  Manick  Roy  (Plaintiff),  Resppn4mt. 

Bahoos  Kalee  Mohun  Doss  and  Chunder 
Madhub  Ghose  for  Appellant. 

Baboo  Rotresh  Chunder  Mitfer  for 
Respondent. 

On  application  by  a  defendant  for  the  review  of  an 
ex'parte  judgment  by  a  Deputy  Collector,  on  the  {ground 
of  non -service  of  notice,  the  suit  was  ordered  to  be 
re-plarf>d  on  the  file,  and  a  notice  was  issued  to  the 
iilaintifT  that  a  day  had  been  fixed  for  the  re-hearing*  of 
the  case,  and  intimating  that,  if  he  had  anjj  objections,  he 
might  make  them  on  that  day.  The  plaintiff  appeared 
on  the  day  Bxed  ;  but  failed  to  show  that  the  notice  b«4 
been  served  on  the  defendant. 

Hkld  that  the  ^mission  of  the  review  was  not  a 
contravention  of  Section  5S,  Act  X.,  1859. 

Bayley^  J, — ^The  plaintiff  in  this  case  was 
a  purchaser,  on  the  3rd  August  1865,  of 
the  rights  and  interests  of  William  Francis 
Campbell  in  an  ijarah  in  Pergunnah  Sabek 
Ruitunnuggur,  Chukla  Roshunabad,  for  a 
period  of  seven  years  commencing  from 
1273  and  going  on  to  1279  Tipperah  Era, 
in  Pergunnah  Sabek  Ruttunnuggur,  Chukla 
Roshunabad. 

The  defendants  are  alleged  and  admitted 
to  be  dur-ijaradars  to  the  plaintiff. 

The  plaintiff's  case  is  that  the  defeodanU 
had  taken  a  dur-ijarah  from  the  former 
ijaradar  Campbell,  for  the  annual  jumma  of 
Rupees  17,545;  that,  after  his  (plaintiff's) 
purchase  of  the  ijarah-rights,  he  continued 
10  receive  from  the  defendants  the  said 
sum  of  Rupees  i7,545  »»  ^^^^>  that  in  1277 
T.  E.,  the  zemindar  of  the  said  Chukla, 
having  granted  three  droons  of  land  ap- 
periaining  to  the  aforesaid  dur-ijarah  mehal 
under  two  talookdaree  leases  to  one  Oseem- 
or)dileen  Moonshee,  addressed  a  letter  to  the 
plaintiff  to  the  effect  that  the  sum  of  Rupees 
i34-3-*o,  as  the  mofussil- jumma  of  the 
said  land,  might  be  annually  deducted 
from  the    ijarah-jurama    from    1177;    that 
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he  (plaintiff)  also  addressed  a  letter  to  the 
defendants,  dur-ijaradars,  to  the  effect  that 
the  said  sum  of  Rupees  i34-3*>o  might, 
from  1277,  be  annually  deducted  from 
the  jumma  of  Rupees  171545;  that  Rupees 
12,678-12-3  on  account  of  the  rent  for  1277 
T.  E.  was  paid  on  different  dates  by  chal- 
lans,  and  Rupees  500  as  pledged  deposit,  the 
two  amounting  to  Rupees  13,178-12-3; 
that  there  is  thus  a  balance  ot  Rupees 
4,211-15-11  as  principal  and  Rupees  1,171-6-6 
as  interest — ^the  total  amounting  to  Rupees 
5*383-6  annas  8  pie  due  to  him  (plaintiff) 
from  the  defendants.  The  plaint  was  ve- 
rified by  one  Surrut  Chunder  Deb  as  the 
plaintiff's  agent. 

The  suit  was  originally  decreed  ex  parte 
on  the  1 6th  July  1868.  On  the  i8ih  Sep- 
tember 1868,  the  agent  for  the  defendant 
Ali  Azim  made  the  following  defence  : — 

isily, — That  the  ex  parte  decree  had  been 
obtained  by  the  plaintiff  in  collusion  wiih 
the  peon,  and  on  a  false  return  of  the  ser- 
vice of  summons,  and  without  any  know- 
ledge of  the  defendant. 

2ndiy, — That  the  sum  of  Rupees  3,361 
was  on  the  7lh  Pous  1277  T.  E  paid  as  rent 
by  the  defendant  for  1277,  and  was  entered 
on  the  said  date  as  deposit  in  the  serishtah 
of  the  Rajah,  and  that  out  of  the  said  sum 
the  sum  of  Rupees  1.517-12-3  had  been  cre- 
dited, and  Rupees  1,843-3-9  not  credited, 
and  therefore  this  latter  sum  and  the  interest 
thereupon,  calculated  at  Rupees  258-1,  had 
been  improperly  sued  for  by  the  plaintiff. 

jrd/y. — That  the  defendant  had  tendered 
to  the  plaintiff  the  rent  for  each  month  accord- 
ing to  instalment  from  Assar  to  Kartick,  on 
the  30th  of  each  month,  but  that  the  plaint- 
iflE  would  not  receive  the  sura.  Con.sequent- 
ly,  the  plaintiff  was  not  entitled  to  receive 
the  interest  for  the  aforesaid  period,  which 
was  consequently  unjustly  demanded,  at  Ru- 
pees 476-0-11. 

4/hiy. — That  the  plaintiff  having  granted 
to  Oseemooddeen  Moonshee  certain  lands  in 
talooka  tenure  in  Mouzah  Bathaniah,  the 
sum  of  Rupees  480,  being  the  rent  on  ac- 
count of  those  lands,  should  have  been 
deducted  from  the  jumma,  and  not  Rupees 
1 34-3-10,  which  was  merely  the  sum  al- 
lowed by  the  plaintiff ;  and.  lastly,  that 
the  defendant  Syud  Muzzufur  Hos>ein  was 
quite  a  disinterested  patty,  and  was  collu- 
sively  made  by  the  plaintiff  a  party  to  the 
suit. 

The  Deputy  Colleclor  gave  the  plaintiff 
a  decree. 


Again>t  this  decir^ion,  tht  re  is  a  regular 
appeal  before  u<«  by  the  defendant  Aii 
Azim  on  the  merits  and  a  cioss-appeal  bj 
the  plaintiff  on  the  question  of  {urisdiction ; 
that  is  to  say,  the  plaintiff  appeals  on  the 
ground  that  the  Deputy  Collector  had  no  pow- 
er to  revive  the  case  after  it  had  once  been 
decreed  ex  parte,  inasmuch  as  he  did  not 
act  up  to  llie  provisions  of  Section  58,  Act 
X.  of  1859.  Now,  vhai  the  Deputy  Collect- 
or did  was  this.  On  the  application  of  the 
defendant's  agent  for  the  revival  of  the  case 
on  the  i; round  of  non-ser\ice  of  notice,  and 
information  of  the  suit  having  only  reached 
defendant  by  the  Nazir  proceeding  to  sell 
the  property,  the  Deputy  Collector  p^issed 
an  order  directing  that  the  case  be  revived 
('^^''.ar-^i^j,  literally  re-placed),  be  regis- 
tered, and  notice  given  to  the  defendant, 
that  the  sale  be  stayed,  and  the  plaintiff 
informed  that  19th  October  is  the  day  fixed 
for  the  hearing  of  the  case.  That  notice 
was  is.'-ued  on  the  i8th  September,  and  it 
contained  an  intimation  that,  as  the  suit  had 
been  revived,  if  the  plaintift  had  any 
objections  thereto,  he  might  make  them  on 
the  I9lh  October,  the  day  fixed  for  the 
hearing.  The  plaintiff  did  appear  on  the 
2  5ih  November,  and  asked  for  the  examina- 
tion of  the  defendant  as  a  witness  to  the 
fact  that  he  did  reallv  receive  notice  of  the 
suit.  1  he  defenoani  was.  accordingly*  ex- 
amined, and  no  question  \«as  put  to  him  as  to 
whether  he  received  the  nctiie  or  not.  On 
this  ground,  1  might  dismi.^s  the  ct*  ss  ap- 
peal, because  the  plaintiff  liteially  had  e\'eiy 
opportunity  to  .^'h- w  from  the  defendant's 
own  mouth  that  the  no  ice  was  duly  served 
on  htm,  but  he  in  no  wav  availed  himself 
of  the  opportunity  which  he  himself  asked 
for  and  received. 

Irrespective,  however,  of  this,  the  terms 
of  Section  58  do  not  show  that  the  Deputy 
Collector  was  wrong.  No  doubt,  there  may 
be  objection  to  the  use  of  the  word 
(*•  "^Tr^irvT*!^,"  re-placed)  in  the  order  of  the 
'  Lower  Court,  but  the  terms  of  Section  58 
I  are  not  thai  the  Dt  puiy  Collecor  can«*nt  rc- 
!  place  a  c  ase  without  previously  summoning 
the  opposie  party  to  appear  and  be  heard 
on  hi.s  objectioi  s  to  the  revival ;  hut  ihe 
terms  are  that  •*  no  drcree  shall  be  re- 
'*  versed  or  altered  Without  prevvusly 
^* summnnng  the  adveise  party  to  appear 
*•  and  be  heard  in  suppott  ot  it,*'  Now, 
it  is  not  a  tempted  to  be  shown  that  the 
Older  I  have  quoted  contained  any  order 
for  revel  sal  or  alteration  of  any  decree. 
Qn  both  the  grounds,  thereforei  I  think  that 
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the  plaintiff's   cross-appeal   should   be   dis- 
missed« 


Hobh&use,  J.— I  ibink  that  the  points  in 
issae  in  the  appeal  before  us  are  reducible 
to  very  disnnct  and  definite  contentions.  an<1 
can  be  decided  in  each  case  on  evidence 
which  is  on  each  point  sufficient  for  convic- 
tion. 

As  to  the   point   of  law   on    which    the 
cross-appeal    of   the    special    respondent   is 
based,  the  arjjumeni  is  thai  the  Lower  Court 
admitted  a  review  of  its  ex  parte  judgment 
by  reviving   the  suit,   and   setting  asiiie    its 
first  judgment,  without    giving    the   speciil 
respondent  an  opportunity  of  being  heard. 
The  provision  in  section  5S  simply  declires 
that  "  no  decree  shall  be  reversed  or  altered 
'•wiihout  previously  summoning  the  adverse 
**  party  to  appear  and   be  heard   in  suj)pori 
"of  it."     Now,  it  is  clear  upon  the  reconi 
in  this  case  that,   al.h  lugh   the   fi»st  Court 
revived  the  suit  upon  an  ex-par te  procee  iinu 
.  of  the  defendant,   yet   in    that    proceeding 
the  defendant   was  pat  upon  his  oath,  and 
after  that  proceeding  a  day  was  fixed,  viz.. 
the  iQth   October,   on   which    the    plaimiff 
V2S  to  be  permitted  to  appear  to  shovv  cau^e 
against  the   admi^^ion   of   the    review;    and 
he  was  not  only  10  be  permiite^i  to  appear, 
but,  as  a  matter  of  fact,  he  did  appear  on 
the  25th  November,  and  he  thereupon  show- 
ed cause  again^it  the  admission  of  the  review, 
that  is  to   say,   he   averred   that  no  review 
^as  admissible    because    notice   had   been 
served  on   the    defendant    in    the    original 
case. 

In  support  of  that  averment,  he  depended 
on  the  evidence  to  be  given  by  the  defend- 
ant when  summoned.  The  defendant  was 
saromooed,  he  was  examined  on  oath  in  the 
presence  of  the  plaintiff,  and  the  plaimiff 
then  altogether  neglected  to  attempt  even  to 
establish  the  case  upon  which  his  objection 
to  the  admtSNion  of  the  review  was  i>astd. 
It  is  clear,  therefore,  that  the  decree  was 
WH  reversed  in  this  case  without  previa  us 
tuxicc  being  given  to  the  plaintiff  to  show 
c^Qse  in  support  of  it. 

•        •        •         «         «         «         » 
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The  2ist  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwaikanath 

Mitter,  Judges, 

Intervention  under  Section  77.  ActX.,  1859 — 
Right  of  suit— Issues. 

Case  No.  99  of  1869. 

Spec  ill  Appeal  f*om  a  decision  passed  by  the 
Additional  Subordinate  Jud^e  of  Dacca^ 
dated  the  2r^rd  October  t868,  affirming  a 
decision  of  the  Moons  iff  of  Naraingunge, 
dated  the  joth  November  1866, 

Raj  Chunder  Gho^e  and  another  (Defendants), 

AppeltantSy 

versus 

Joy  Chunder  Dutt  and  others  (Plaintiffs), 

Respondents. 

Baboo  Mohendro  Lall  Mitter  for  Appellants. 

Bahoos  Nubo  Kishen  Mnokerjeey  Bama 
Chur:i  Banerjee,  and  Kalee  Mohun  Dass 
for  Respondents. 

Where  a  suit  by  the  purchaser  of  an  alleffed  lakhiraj 
tenure  for  rent  from  his  under-tenant  was  thrown  out 
bv  the  iniervcniion  of  the  superior  landlord  under  Sec- 
tion 77,  Art  X..  ^59:  HKLDthatallthattheplaintifFhad 
t<>  d>  in  a  regular  suit  brought  by  him  in  consequence, 
was  til  pr«>ve  that  he  was  entitled  to  the  rent  from  the 
unJer-ttfnant.  It  was  not  neot'ssjry  for  him  to  prove 
that  his  land  was  valid  lakhiraj. 

Jackson.  J, — The  ground  of  special  ap- 
peal taken  here  is,  ihat  the  plaintiff  did  not 
piove  in  proper  lorni  the  ancient  docu- 
ment on  which  he  relied  in  proof -of  his 
lakhiraj  title,  and  that  the  Subordinate 
Judge  has  erroneously  declared  that  docu- 
ment to  have  come  from  the  proper  custody, 
there  being  no  evidence  of  the  fact. 

No  doubt,  if  the  plaintiff  in  this  case 
were  bound  to  make  out  a  valid  lakhiraj  title, 
something  more  would  have  been  necessary 
than  he  appears  to  have  done  in  the  way  of 
sei.ing  np  the  document  on  which  that  title 
dtpciKkd.  I  quite  ^o  \\\\\\  the  decision 
itrfeirfd  to  in  lo  Wet  kly  Repot ter  1,  which 
shows  that  it  IS  nece.^-sary  to  do  more  than 
to  file  a  document  in  C  ouri,  and  to  contend 
that,  as  an  ancient  document,  it  proves 
iisclf. 

In  this  case,  however,  it  appears  to  me, 
that  the  plaintiff  was  not  required  to  prove 
anything  of  the  kind.  His  case  was  that 
he  had  purchased  the  (and  in  question  from 
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a  pany  who  bad  held  possession  of  it  for 
many  years,  without  payment  of  rent  to  the 
superior  landlord,  and  who  held  it  under 
a  grant.  Shortly  after  his  purchase,  he 
brought  a  suit  for  rent  against  an  under- 
tenant of  this  land.  In  that  suit,  the  de- 
fendant before  us  intervened  and  succeeded 
in  establishing,  to  the  satisfaction  of  the 
Collector,  that  he,  and  not  the  plaintiff,  had 
been  in  the  receipt  and  enjoyment  of  the 
rent.  Thereupon  the  plainiiff's  suit  for 
rent  was  dismissed,  and  he  brought  this 
suit,  as  allowed  by  Section  jjy  Act  X.  of 
1859,  to  establish  his  right. 

If  this  meant  that,  as  a  consequence  of 
that  Act  X.  decision,  the  plainiifT  was  bound 
affirmatively  to  make  out  his  title  to  hold 
this  land  as  lakhiraj,  the  consequence  would 
be  extremely  disastrous  for  all  persons  in  his 
position  who  held  lakhiraj  land  within  the 
limits  of  a  zemindary;  because  nothing 
would  be  easier  than  for  the  zemindar  to 
intervene  in  a  rent- suit,  and,  by  giving  some 
sort  of  evidence,  to  induce  the  Collector  to 
throw  out  the  suit  for  rent,  and  thereby  put 
the  lakhirajdar  into  the  disadvantageous 
position  of  making  out  as  plaintiff  a  title 
which  he  could  much  more  easily  defend. 

It  is  clear  to  me  that  all  the  plaintiff  had 
to  do  in  this  case  was  to  prove  that  he  was 
entitled  to  the  rent  from  his  under-tenant. 
In  order  to  do  that,  he  need  not  go  so  far  as 
to  prove  that  his  land  was  valid  lakhiraj. 
I  think  that  the  possession  for  many  years 
on  the  part  of  his  vendor  and  himself,  in 
accordance  with  an  alleged  grant,  is  quite 
sufficient  to  entitle  him  to  a  decree  in  this 
case. 

It  is  also  contended  that  the  Court  below 
omitted  to  find  that  the  plaintiff  had  pur- 
chased this  land.  I  think  the  plaintiff  is 
dispensed  from  proving  this,  and  the  Court 
below  from  finding  it,  by  the  recitals  of  the 
defendant's  own  written  statement  which 
speak  of  the  plaintiff's  vendor,  and  thereby 
sufficiently  admit  the  fact  that  he  had  ac- 
quired this  property  by  purchase. 

I  think  the  special  appeal  must  be  dis- 
missed with  costs. 

Miiter,  J. — I  conctir  with  my  learned 
colleague  in  dismissing  this  appeal.  I 
express  no  opinion  as  to  whether  evidence 
of  proper  custody  is  indispensably  necessary 
for  the  reception  of  an  ancient  document 
which  cannot  be  proved  by  the  testimony  of 
the  attesting  witnesses.  It  is  clear  that 
that  point, does  not  arise  in  this  case. 


The  2 1 st  July  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

Judges, 

Ejectment— -Damages — Issues. 

Case  No.  1102  of  1869. 

Special  Appeal  from  a  decision  passed  hy  tfu 
Additional  Jud,:e  of  Tirhoot,  dated  the  6fk 
March  i86g.  rer€*nn^  a  decision  of  the 
Moonsiff  if  that  District,  dated  the  2^tk 
July  1868. 

Gobind  Chund  Juttee  (Defendant), 
Appellant, 

versus 

Mun  Mohun  Jha  (Plaintiff)  and  another 
(Defendant),  J\espondents. 

Mr.  C  Gregory  and  Bahoo  Dehendro  Narau 
hose  for  Appellant. 

Bahoos  Mohesh  Chunder  Chowdhry,  BaiM 
Churn  Banerjee,  and  Bhowanee  t  hurn  IhUt 
for  Respondents. 


In  a  suit  by  a  lessee  to  recover  damages  on 
oi  dispossession,  on  the  alieeration  that  his  Jcssiurs  hai 
fraudulently  g^iven  a  second  lease  to  another  party,  an! 
that,  with  the  exception  of  a  specified  sum  c^Ieciedfaf 
himselfi  the  remaining:  collections  for  the  vear  had  bee* 
made  by  the  lessors,  and  that  he  was  entitled  to  recover 
those  collections : 

Held,  with  reference  to  the  footinjf  on  which  plaint- 
iff  sued,  that  it  was  not  for  the  Judge  to  assess  damages, 
but  to  Hnd  on  the  allegation  that  the  lessors  bad  cul- 
lected  the  year*s  rents  with  the  exception  of  a  givea 
sum. 

Kemp,  J. — This  was  a  suit  to  recover 
damages  on  account  of  dispossession  from 
the  village  of  Khundrukh.  Tne  plaintiff 
alleged  that  his  lessors  had  fraudulently 
given  a  second  lease  to  one  Kantoo  Jba,  and 
that,  with  the  exception  of  31  rupees  9 
annas,  the  plaintiff  was  unable  to  colleci  any- 
thing on  account  of  the  year  1171,  Tbc 
plaintiff  does  not  sue  for  the  recovery  of 
damages  with  reference  to  the  fact  ot  bis 
not  having  been  put  in  possession,  but  he 
sues  on  the  allegation  that,  with  the  ex- 
ception of  Rupees  31-9,  the  remaining 
collections  for  the  year  1271  were  made  by 
his  lessors,  and  that,  therefore,  he  is  entitled 
to  recover  them  from  the  lessors. 

The  Jud^e  has  given  the  plaintiff  a  decree 
against  his  lessors,  finding  on  the  evidence  ; 
that  the  plaintiff,  the  lessee,  had  not  collea-  , 
ed  more  than  3 1  rupees  9  annas  of  the  rents 
for  1271. 
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in  speciAl  appeal,  two  grounds  have  been 
ten  by  the  pleader  for  the  special  appel- 
it :  first,  that,  with  reference  to  a  compro* 
lise  come  to  between  the  plaintiff  and 
[ifktoo  J  ha,  the  plaintiff  conld  not  sae  the 
rial  appellants  for  damages  for  the  pre- 
'floas  rears ;  and,  secondly,  that  the  Judge 
I  k»  not  found  whether  the  lessors,  the  special 
appellants,  collected  the  rents  of  1271  or 
not,  and  that,  as  the  plaintiff  sued  on  the 
allegation  that  his  lessors  had  collected  the 
rents  of  1271  minus  Rupees  31-9,  there  ought 
to  hare  been  a  finding  on  that  point. 

On  the  first  ground  of  special  appeal,  we 
think  that  the  special  appellant  has  no 
ground  for  bis  '  contention.  The  com  pro- 
mile  between  the  plaintiff  and  Kantoo  J  ha 
does  not,  on  reference  to  that  compromise 
which  has  been  read  to  us,  and  which  is 
embodied  in  a  petition,  appear  to  us  to  have 
any  reference  to  any  claim  of  the  plaintiff 
to  bick  rent.  It  appears  that  the  lessors  ol 
the  ptainiiff  had  given  a  lease  to  Kantoo  J  ha 
aftirr  leasing  the  property  to  the  plaintiff, 
and  that  the  two  lessees  were  disputing  in 
Court  as  to  who  was  to  have  possession.  On 
the  qntstion  of  possession,  they  came  to  a 
compromise  in  this  wav — that  for  the  re- 
mainm^  term  of  the  lease,  that  is,  for  1272, 
tke  plaintiff  was  to  hold  possession  over  10 
iMias  an<l  Kiiuoo  J  ha  over  6  annas.  There 
was  no  compromise  with  reference  to  any 
claim  of  the  plaintiff  to  the  back  rent  of 
U7t. 

On  the  second  point  of  special  appeal,  we 
think  that  the  Judge,  on  the  plaintiff's  alie- 
gition  as  coniained  in  his  pUint.  ought  to 
have  found  whether  the  lessors,  the  fiist  set 
of  defendants,  collected  the  rents  for  1271 
ot  lux.  It  has  been  said  for  the  special 
ntpondems  that  the  plaintiff  suei  his  lessors 
Mder  ClaaM  6.  Section  23  of  Act  X.  of  1859, 
IB  aa  ejectment' suit,  and  got  a  decree  to 
the  effea  that  he  had  been  illegally  dispos- 
Kned,  and  that  th<rre  was  no  appeal  by  the 
lQ(K>rs  froDi  that  finding  which  had  become 
final,  and  as  it  was  already  found  that  the 
lessors  by  their  wrongful  act  had  dispossessed 
Ibe  plaintiff,  the  Judge  in  assessing  damages 
Vfts  Insitfied  in  giving  the  plaintiff  the  sum 
claimed  by  him,  minus  the  31  rupees  9 
*nnas  already  collected.  Had  the  plaintiff 
»l^1  on  the  fooling  that  he  was  entitled  to  ' 
tenages  owing  to  the  wrongtul  act  of  the  . 
i^^soft,  then  it  would  have  been  for  the 
Judge  to  assess  the  right  measure  of  damages; 
but  as  he'sued  *6n  ihedlslinct  allegation  that 
bi9  lessors  Had  0c»lleci«cllb#  fMiw  tor  1071  ' 


minus  31  rupees  9  annas  collected  by  the 
plaintiff  himself,  we  think  that  there  must 
be  a  finding  on  that  allegation. 

The  case  must,  therefore,  be  remanded  to 
the  Judge  for  that  finding.  Costs  to  follow 
the  result. 


The  22nd  July  1869. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Public  righto-^Cml  Courts— Jorisdicttott. 

Case  No.  174  of  1869. 

Application  for  review  of  judgment  passed 
by  the  Hon  tile  Justices  Z.  6'.  Jackson 
and  Marfshy^  on  the  $th  May  t86g,  in 
^peciai  Appeal  No,  jog^  of  i 868,* 

Pearee  Lall  and  others  (Plaintiffs),  Petitioners, 

versus 

Mr.  E.  G.  Rooke  (Defendant),  Opposite 

Parly. 

Messrs,  J.  W,  Montriou  and  M,  Z.  Sandel 

for  Petidoners. 

Bahoo  Juggadanund  Mookerjee  for  Opposite 

Parly. 

A  Civil  Court  has  no  jurisdiction  to  inquire  into  a 
public  right  per  se,  i.  p.,  abstractedly  and  otherwise 
than  as  collaterally  to  a  suit  arising  out  of  a  private 
injury. 

Jackson,  J, — It  appears  to  me  that  we 
ought  not  to  alter  the  judgment  complaiaed 
of  in  this  case.  It  is  now  pointed  out  to  us 
by  the  learned  Counsel  who  appears  for  the 
petitioner  that  the  order  of  the  Magistrate 

♦|iW.R.4a4      .      . 
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was  not  passed  under  Seciion  38,  bui  S.-ction 
320  of  the  C«»de  of  Criminal  Procediire. 
That  Section  is  in  ih«-se  words:  **  If  a 
"  dispute  arise  concerning  the  right  of  use 
**  of  any  land  o*  water,  t  le  M  ig'straie  wthin 
"  whose  jurisdiciion  the  subject  of  dispute 
"lies  raay  enquire  into  the  matter;  and  if 
"  it  shall  appear  to  him  that  the  subject  of 
"  dispute  is  open  to  the  use  of  the  public, 
"  or  of  any  person,  or  of  any  class  01  per- 
**  sons,  the  IVLigisiraie  may  order  that  pos- 
**  session  thereof  shall  not  be  taken  or  re- 
"tained  by  any  party  to  the  exclusion  of 
"  the  public,  or  of  such  person,  or  of  such 
"class  of  persons,  as  the  case  may  be,  uniil 
"the  party  claiming  such  po>session  >h\\\ 
"  ohtstfn  the  decision  of  a  competent  Court 
"  adjudging  hrm  to  be  entitled  to  such  ex- 
"  elusive  possession." 

Now,  if  we  accept  the  argument  of  the 
learned  Counsel,  that  the  effect  of  a  de^  i- 
slon  by  the  Magistrate  under  Seitiiin  320 
is  to  alter  the  position  of  the  parties  in  re- 
spect of  their  rerae  lies  in  the  Civil  Court, 
or  in  respect  of  their  right  to  bring  an  ac- 
tion, and  if  we  take  the  finding,  as  we  mu^t 
take  the  finding  of  the  Court  below  in  re- 
spect of  the  facts,  then  we  find  that  this 
was  a  piece  of  land  of  which  the  plaintiff 
claimed  to  be  entitled  to  the  exclusive  use. 
He  denied  that  the  public  or  any  persons 
had  any  right  whatever  in  any  way  to  make 
use  of  the  land  in  dispute.  The  Magistrate 
found,  and  the  Civil  Court  has  also  tound, 
that  he  was  not  entitled  to  such  exclusive 
use,  and  that  the  public  were  entitled  to 
walk  over  that  road,  and  to  use  it  as  a  foot- 
path. That  being  the  case,  I  think  the 
Magistrate's  order  was  perfectly  right,  name- 
ly, that  he  was  quite  right  in  ordering  that 
the  possession  should  not  be  taken  or  main- 
tained by  the  plaintiff  to  the  exclusion  of 
the  public,  until  the  party  claiming  such 
possession  shall  obtain  a  decision  adjudging 
him  to  be  entitled  to  such  possession. 

Then  what  is  the  decision  which  the 
plaintiff  would  have  to  obtain  for  the  pur- 
pose of  getting  rid  of  the  etfeci  of  that  order? 
The  Section  shows  that  it  was  a  decision 
adjudging  him  to  be  entitled  to  such  exclu- 
sive possession.  It  is  quite  clear  that  the 
Court  could  not  adjudge  him  to  be  entitle*  1 
to  such  possession.  The  Court  could,  invieed. 
say  that  the  suit  was  groundless;  that  ttie 
public  was  entitled  to  the  right  of  way,  a 
right  to  walk  over  thai  land ;  and  that  the 
Court  could  not  deprive  the  public  .ol  tliat 
privilege.      But  if    \k\\y  person    should    go 


beyond  the  right  wnich  was  found,  that  is, 
the  right  which  the  public  had  to  walk  ovtr 
that  land,  and  should  take  his  carts  over  the 
land  in  dispute,  and  the  plaintiff  .should  be 
endamai^ed  thereby,  the  plaintiff  would  have 
a  r  gnt  or  action  again <i  such  person  for  the 
trespass.  I  still  think  that  the  Civil  Cooit, 
in  trying  this  .suit,  went  be>ond  us  jumdic- 
lion,  aiKt  made  an  improper  order. 

I  also  think  that  we  could  not  take  tbe 
course  suggesieil  by  the  learned  Counsel, 
namely,  or  correcting  the  error  in  point  of 
form  commuted  by  the  Louver  Appellate 
Court,  and  confirming  merely  its  finding  upon 
the  issues,  because  neither  of  the  issues  was 
the  issue  contemplated  by  Section  320;  nor 
do  1  tiiink  was  the  Lower  Court  competent 
to  trv  the  issue  whether  the  road  in  the  first 
was  or  was  not  a  public  road. 

For  these  reasons,  I  think  oar  decisi<m 
was  right,  and  we  ought  not  to  inierfere 
with  ii.  This  application  must,  therefore, 
be  refused  wiih  co»ts. 

Markby,  J — I  am  of  the  same  opinioii. 
My  judgment  in  the  former  case  in  no  way 
proceeded  upon  any  distinction  between  Sec- 
tion 30S  and  Sections  318  and  320  of  tbe 
Criminal  Procedure  Code.  It  proceeded  en* 
tirely  upon  this  ground,  to  which  I  still  ad- 
here, that  the  Civil  Court  has  no  jurisdiction 
to  enquire  into  a  public  right  per  se.  As  ancil- 
lary to  an  enquiry  whether  a  person  has 
been  injured  in  his  private  capacity,  it  may 
enter  upon  such  an  enquiry  ;  but  abstracted* 
ly  and  otherwise  than  as  collaterally  to  a 
buit  arising  out  of  a  private  injury,  a  Civil 
Court  has  no  jurisdiciion  10  enquire  into  a 
public  right ;  and  on  this  ground,  and  this 
ground  alone,  1  would  refuse  tuis  applica- 
tion. 

Nor  can  I  imagine  by  any  possibility  how 
such  a  suit  as  this  can  be  looked  upon  as  a 
proceeding  to  set  aside  the  order  of  the  Ma- 
gistrate, and  in  some  way  or  other  to  question 
the  rightnebS  or  wrongness  of  the  Magistrate's 
order.  1  mu>t  own  that  I  do  not  under- 
stand such  a  suit,  nor  do  1  think  that  any 
sucti  suit  is  contemplated  or  created  by  the 
Sections  of  the  Code  ot  Criminal  Procedure 
which  have  beeA  i^lmvad  to. 
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The  2 1st  July  1869. 
Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges.     . 

Sik  in  execution — Confirmation—AppeaL 
Case  No.  189  of  1869. 

Miscel/aueous  Appeal  from  an  order  pass- 
id  by  ihe  Subordinate  Judge  0/  Gya, 
dated  the  ^th  February  i86g. 

Pootec  Begum  (Judgment-debtor),  Appellant^ 

versus 

Maharanee  Indurjeet  Kooer  (Decree-holder), 

Respondent. 

Mr.  C.  Gregory  for  Appellant. 
Moonshee  Mahomed  Yusuff  for  Respondent. 

A  party  holding  a  decree  afi^ainst  certain  heirs  having 
attached  certain  property,  and  applied  tohave.it  sold  in 
caccolkm,  objection  was  made  to  the  sale  by  the  judg- 
neot-debtors  who  claimed  it  as  their  personal  property. 
rWir  objections  were  overruled,  and  the  property  or- 
dered to  l»e  sold,  on  which  two  out  of  three  parcels  were 
mU.  The  objectors  then  appealed  to  the  High  Court; 
k(t  before  the  appeal  came  on  for  hearing,  the  sale  was 
CMfinned.  The  Court,  in  ignorance  of  the  sale  and  con- 
iirsatioii,  remanded  the  case  with  a  view  to  a  determin- 
ttioa  of  the  title  of  the  objectors.  The  Subordinate 
Jadfe  passed  no  order  as  to  the  two  parcels  actually 
Kid,  but  declared  that  evidence  might  be  gone  into  as 
to  the  third.     From  this  decision  an  appeal  was  laid. 

HstD  that,  the  sale  having  been  confirmed,  it  could 
not  be  set  aside,  but  that,  before  the  third  parcel  was 
soU,  the  Ihsiie  referred  to  the  Lower  Court  by  the  re- 
mand-order should  be  tried. 
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KooKR,  having  a  decree  against   the  heirs 
Vol.  XII. 


of  Kajee  Hossein  Ali  Khan  (in  their  re- 
presentative capacity),  attached  certain  pro- 
perly, and  applied  to  have  it  sold.  Mussa- 
mut  Pootee  Begum  and  others  objected  to 
its  being  sold,  on  the  ground  that  the  pro- 
perty was  their  personal  property,  and  never 
had  belonged  to  Kajee  Hossein  Ali  Khan, 
and  was  not  liable  to  be  attached  under  the 
decree. against  them  as  his  representatives. 

On  the  i5ih  September  1866,  the  Lower 
Court  overruled  the  objection,  and  ordered 
the  properly  to  be  sold. 

On  the  i7ih  of  September,  the  sale  actually 
took  place  as  regards  two  out  of  the  three 
parcels  which  had  been  attached  and  ordered 
to  be  sold. 

On  the  1 7th  December,  Mussamut  Pootee 
Begum  appealed  to  the  High  Court  against 
the  order  of  the  i5ih  September,  overruling 
the  objections  to  the  sale. 

On  the  29th  of  December,  the  sale  was 
confirmed,  apparently,  without  further  objec- 
tion on  the  part  of  Pootee  Begum. 

On  the  loth  February  1867,  ^^  appeal 
came  on  before  us ;  and  in  ignorance  of  the 
fact  that  the  properly  had  actually  been 
sold  and  the  sale  confirmed,  we  remanded 
the  case  to  the  Lower  Court,  saying  that 
Pootee  Begum  was  entitled  "  to  have  the 
"  question  determined  whether  the  property 
''  now  seized  in  execution  came  to  her  from 
"  her  father  or  from  her  husband."  We 
added  :  "  If  she  received  it  from  her  hus- 
"band,  it  cannot,  under  the  terms  of  the 
''  decree,  be  sold  in  execution,  as  that  de- 
"cree  is  against  her  as  one  of  the  repre- 
"  seniatives  of  her  father,  and  the  execu- 
"  tion  of  that  decree  is  limited  to  property 
"of  the  father  found  in  the  hands  of  the 

representatives." 

On  the  25th  of  March  1867,  the  record 
of  the  case  was  returned  by  the  High  Court 

36-a 


i( 


J 


S02 


Civil 


THK    VrsKKLY  REPORTER. 


Hulivgs.  [Vol.  XU 


to  the  Lower  Court ;  but  tfie  actual  order  of 
remand  did  not  reach  the  latter  Court  until 
the  23rd  of  July. 

The  judgment-debtor,  having  got  the  case 
remanded,  appears  to  have  gone  to  sleep  on 
the  matter.  Although  the  decree-holder 
seems  to  have  taken  certain  intermediate 
proceedings  for  the  purpose  of  executing 
her  decree  in  another  zillah — ihat  of  Patna 
— we  cannot  discover  that  any  step  was 
taken*  by  the  judgment-debtor  until  the 
1 2th  of  August  1868,  when  she  filed  an 
ism-nuvisi.  Next,  we  find  that,  on  the  24th 
November  1868,  the  Subordinate  Judge 
fixed  the  Qih  of  December  for  the  trial  of 
the  case,  and  carrying  out  the  remand-order ; 
that  the  case  was  taken  up  on  the  28th  and 
31st  December  1868  and  the  5th  January 
1869;  and  that  judgment  was  given  on  the 
5th  of  February  last. 

The  judgment  is  very  rambling  and  con- 
fused, and  in  many  parts  almost  unintelli- 
gible. The  practical  result  is  that  the 
Subordinate  Judge  says  that,  as  regards  the 
two  parcels  actually  sold  before  the  former 
appeal  to  the  High  Court  was  filed,  and  the 
sale  of  which  was  confirmed  before  the  date 
of  the  remand-order,  it  is  of  no  use  to 
inquire  whether  these  parcels  were  or  were 
not  legally  liable  to  be  attached  and  sold. 
The  Subordinate  Judge  says  that  the  sale, 
having  taken  place  and  having  been  con- 
firmed, cannot  be  set  aside  by  him  in  the 
absence  of  express  orders  from  the  High 
Court,  and  that,  in  remanding  the  case,  we 
gave  him  no  such  orders.  The  Subordinate 
Judge  passes  no  order  as  to  the  two  parcels 
actually  sold,  but  declares  that  the  judgment- 
debtor  is  at  liberty  to  go  into  evidence  as 
to  the  third  parcel,  which  has  not  yet  been 
sold. 

As  the  Subordinate  Judge,  in  the  course 
of  his  judgment,  says  that  the  judgment- 
debtor  has  gone  into  evidence  as  to  all  the 


three  parcels,  it  does  not  appear  very  clearlj 
why,  instead  of  at  once  deciding  the  que 
tion  of  fact  as  to  the  third  parcel,  he  mere 
says  that  evidence  may  thereafter  be  got 
into  as  to  that.      Further,  we  observe  ths 
the  Subordinate  Judge  says  that  the  plead( 
for  the  judgment-debtor  stated  that  in  thj 
memorandum  of  appeal  to  the  High  Gout 
notice  that  two  of  the  parcels  had  actually 
sold  was  given  to  the  Judges  of  that  Coart| 
but  a  reference  to  the  memorandum  shot 
that  that  statement  is  untrue,  and  that  tlu 
is  not  in  it  the  remotest  allusion,  direct 
indirect,  to  any  sale  having  taken  place. 

The  judgment-debtor  now  comes  bcfoi 
us  again,  appealing  from  that  portion 
the  Subordinate  Judge's  decision  in  whidi 
he  declines  to  act  as  to  the  two  parcels  the 
sales  of  which  have  been  confirmed.  The 
ground  of  appeal  is  that  the  Lower  Court 
ought  to  have  carried  out  the  remand-order, 
and  to  have  decided  the  issues  raised  as  to 
each  of  the  several  parcels  of  land  attached 
and  ordered  to  be  sold. 

For  the  respondent,  it  is  contended  that 
it  has  been  decided  by  the  Full  Bench  in 
the  case  of  Sheikh  Wahid  Ali  versus  Mus- 
samut  Jemaye  (9  Weekly  Reporter,  page  i, 
Full  Bench)  that  no  appeal  will  lie  in  a  case 
such  as  this ;  and  further,  that  the  former 
order  of  this  Court  was  (according  to  that 
decision)  wrong  even  as  regards  the  pro- 
perty unsold. 

I  think  there  is  no  doubt  that,  as  regards 
the  parcels  which  have  been  sold,  and  the 
sales  of  which  have  been  confirmed,  the  de- 
cision referred  to  is  conclusive,  and  therefore 
that  this  appeal  must  be  dismissed  with  costs. 
It  is  quite  clear  that,  the  sale  having  been 
confirmed  (and  so  long  ago  as  December 
1866),  it  cannot  now  be  set  aside  on  an  ap* 
plication  of  this  sort. 

But  the  decision  of  the  Full  Bench  in 
Wahid  All's  case  does  not  affect  the  question 
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as  to  the  parcel  which  has  not  yet  been  sold, 
which  is  in  a  ivholly  different  position  from 
the  other  two  parcels. 

There  have  been  great  and  unaccountable 
delays  in  disposing  of  this  case  in  the  Lower 
Court.  If  the  matter  has  not  been  already 
decided  on  its  merits  by  the  Subordinate 
Jndge,  he  is  directed  to  take  it  up  at  once 
out  of  its  turn,  and,  fixing  an  early  day,  to 
dispose  of  it  finally  with  the  least  possible 
delay. 

The  sak  is  not  to  be  proceeded  with  until 
such  time  as  the  Subordinate  Judge  shall 
have  tried  the  issue  referred  to  him,  and 
shall  have  decided  that  the  property  could 
legally  be  attached  as  having  been  inherited 
from  the  appellant's  father.  If  the  Subor- 
dinate Judge  shall  hold  that  it  could  not  be 
legally  so  attached,  the  order  of  the  15th 
September  1866,  so  far  as  it  relates  to  the 
imsold  parcel;  must  be  set  aside. 


The  22nd  July  1869. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges, 

Possessory  suit— Plaint  and  decree  on  different 

grounds. 

Case  No.  970  of  1869. 

S^fj'a/  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of 
Mymensingh,  dated  the  joth  January 
f^^9*  o firming  a  decision  of  the  Moon-- 
"/  9f  Jamalpore,  dated  the  2^h  Decem- 
ber i86y. 

lannobee  Chowdhrain  (one  of  the  Defend- 
ants )  Appellant, 

versus 

Gcndoo  Turrufdar  and  another  (Plaintiffs), 
Respondents. 

Rabcos  Romesh  Chunder  Milter  and  Shu- 
shtt  Bhoosun  Sein  for  Appellant. 

Baboo  Nuleet  Chunder  Sein  for  Respond- 
ents. 

r  °  *  *•*»*  br  possession,  where  plaintiff  came  into 
/^.  »pon  his  mowrosee  jote,  based  on  a  pottah  at  a 
^jamma  which  was  not  proved,  the  Lower  Appellate 
.  jJ!  ***  ^}A  to  have  erred  in  law  in  decreeing  to  him 
tf^^  "8*^1  of  occupancy  under  Section  6,  Act  X., 


I  Bayley,  J, — I  am  of  opinion  that  the 
judgments  of  the  Lower  Courts  in  this  case 
must  be  reversed. 

The  only  ground  of  special  aj»peal  is  that. 
whereas  the  plaintiff  did  not  set  forth  any 
claim  to  the  statutory  right  of  occupancy 
provided  by  Section  6,  Act  X.  of  1859,  but 
simply  came  into  Court  upon  his  mowrosee 
jote  based  on  a  pottah  of  1254,  the  Lower 
Appellate  Court  has  erred  in  law  in  decree- 
ing to  the  plaintiff  a  right  of  occupancy 
under  the  Section  cited — that  being  a  right 
which  he  never  set  up. 

There  is  a  cross-appeal  by  the  special  re- 
spondent to  the  effect  that  there  is  second- 
ary evidence  sufficient  to  show  the  v:ilidity 
of  the  pottah  under  which  the  plaintiff, 
came  into  Court,  and  the  Lower  Appellate 
Court  did  not  consider  that  evidence,  and 
it  is  also  urged  that  the  Lower  Appel- 
late Court  has  not  distinctly  found  that  the 
mowrosee  pottah  was  not  proved. 

I  have  carefully  considered  the  plaint  as 
the  best  evidence  showing  what  the  plaintiff 
claims.  In  it  the  plaintiff  clearly  sets  forth 
that  he  seeks  to  recover  possession  and 
damages  on  account  of  a  mowrosee  jote 
held  under  a  pottah  of  1254  at  a  mowrosee 
kaemee  jumma,  that  is  to  say,  a  fixed 
jumma  of  Rupees  54  odd,  of  which  he  had 
been  dispossessed  by  the  zemindar  mak- 
ing a  settlement  with  another  party,  and  he 
required  a  declaration  of  his  right  under 
the  title  set  forth  by  him  as  above.  There 
is  nothing  to  my  mind  in  the  plaint  at  all 
indicating,  either  as  an  alternative  plea  or 
in  any  other  way  whatsoever,  that  the 
plaintiff  for  one  moment  thought  of  claim- 
ing the  statutory  right  of  occupancy  under 
the  provisions  of  Act  X.  of  1859. 

Then  comes  the  question  whether,  although 
the  plaintiff  did  not  claim  the  right  of  occu- 
pancy, the  Lower  Appellate  Court  erred  in 
law  in  decreeing  it  to  him.  The  only  argu- 
ment that  struck  me  as  of  any  weight  was 
that,  whereas  a  plea  of  possession  from  1254 
up  to  the  date  of  dispossession  in  1271 
would  include  a  declaration  of  possession 
within  the  last  1 2  years  of  that  period,  the 
plaintiff  might  not  in^  that  sense  be  pos- 
sibly supposed  to  have  raised  the  question  of 
statutory  right  under  the  provisions  of  Sec- 
tion 6,  Act  X.  of  1859. 

When,  however,  we  look  to  the  plaint 
and  the  whole  course  of  the  pleadings 
and  the  evidence  adduced  to  support  the 
plaintiff's  case,   it    appears  to  us    that    be 

c 


204 


Civil 


THF    WEEKLY    REPORTER. 


Rulings,  [Vol.  XII. 


wholly  sought  to  recover  possession  by  prov- 
ing that  a  mowrosee  jote  was  given  him 
by  a  pottah  of  1254,  which  was  for  a  fixed 
raoktirruree  kaemee  jiimma  of  54  rupees. 
In  support  of  his  contention,  the  pleader 
for  the  special  appellant  cites  the  cases 
reported  at  pages  163,  301,  and  552,  Volume 
XL,  Weekly  Reporter.  All  these  cases, 
especially  the  first  and  last,  seem  to  me  to 
bear  upon  the  point  at  issue,  and  support 
the  plea  of  the  special  appellant. 


parties,  as  they  themselves  distinctly  on; 
derstood  it  in  the  first  Court,  that  the 
plaintiff's  claim  was  this,  viz.,  to  obtain  pos- 
session of  a  certain  mowrosee  jote  by  estab- 
lishing his  kaemee  mokurruree  title  under  a 
pottah.  That  seems  10  me  to  be  clearly  the 
meaning  of  the  plaint,  and  that  was  beyond 
doubt  the  real  point  at  issue  before  the  first 
Court.  I  think,  therefore,  that  the  Lower 
Appellate  Court,  being  a  Court  of  appeal, 
had  no  right  to  introduce  an  entirely  new 


On  the  other  hand,  the  case  relied  on  bv  \  element   of  title  into  the  plaintiff's  case-a 
the  Lower  Appellate  Court  and  by  the  spe-    ^'^^^   on   which  the   parties    had  not  tairly 


cial  respondent,  in  Volume  X.,  Weekly  Re- 
porter, page  130,  is  one  in  which,  from  the 
judggient  of  the  learned  Chief  Justice,  it  is 


joined  issue,  and  had  not,  therefore,  full  op- 
poriunity  of  adducing  evidence,  and  that  ihe 
Lower  Appellate  Court  was  not  justified  in 


quite  clear  that   acquisition   under  a  right   determining  the  case  in  the  plaintiff's  favor 

0/  occupancy    was   a   part   of  the   substance  \  O"  ^"'^  ^^'^  ^^"^• 

of  the  plaint.     The  special  respondent  cites  '      On  the  question  of  the  cross-appeal 

another  case,  at  page  360,  Volume  X  ,  Week-  |        »         «         «        «         »        «       « 

ly  Reporter,  but  that  is  a  case  in  which  the 

defendant  pleaded    his    possession    for    12 


» 


years  against  the  plaintiff,  and  it  was  held 
that  possession  was  a  good  title  unless  some 
superior  title  was  proved  to  justify  the  ouster. ' 

The  other  case  cited  from  Volume  XL,  page 
365,  was  one  not  so  much  of  title  as  of  evi- 
dence of  title,  that  is  to  say,  where  a  title 
was  set  up  under  a  grant,  and  where  it  was 
held  that  the  party  was  at  liberty  to 
prove  his  title  by  other  means,  if  he  failed 
to  prove  the  sunnud.  I  think,  therefore, 
that  on  this  point  of  law  the  weight  of 
authority  is  in  favor  of  the  special  appel- 
lant's contention. 

In  regard  to  the  pleas  taken  by  the  spe- 
cial respondent  in  cross-appeal,  I  think  in  the 
first  place  that  the  Lower  Appellate  Court 
does  substantially  find  that  the  evidence 
brought  by  plaintiff  to  support  his  case  of 
the  mokurruree  pottah  was  not  proved,  and 
that,  in  fact,  plaintiff  failed  to  support  his 
case,  and  when  we  ref^^r  to  the  judgment 
of  the  Court  in  the  originiiL\'ernacular,  it 
is  still  more  clear  tliat  ii  is  th^f^^ermanent 
mowrosee  right  set  up  by  the  plaintiff, 
which  is  held  by  the  I^wer  Appellate^Sflurt 
to  be  not  proved.  -.^ 


I  agree  in  holding  that  the  judgments  of 
both  the  Lower  Courts  should  be  reversed, 
and  the  plaintiff's  suit  dismissed  with  costs 
of  all  the  Courts. 


The  22nd  July  1869. 

.  Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Accretions— Right  of  Goverament— loconsis- 

tent  claims. 

Case  No.  1095  of  1869. 

Special  Appeal  frofn  a  decision  passed  i) 
the  Judge  of  East  Burdwan,  dated  tkt 
jSth  February  i86g.  affirming  a  decisis 
of  the  Officiating  Additional  Su^ordinait 
Judge  of  that  District,  dated  the  2^tk 
August  1868, 

Mooktakeshee  Debea  (one  of  the  Defend- 
ants), Appellant, 


* 


* 


« 


V 


versus 


On  these  grounds,  I  think  that  the  judg- 
ments of  the  Lower  Courts  should  be  re- 
versed and  the  plaintiff's  suit  dismissed  with 
all  costs. 

Hobhouse,  J.—l  am  of  the  same  opinion. 
I  think,  upon  a  proper  construction  of  the 
plaint  and   of  the  contention   between  the 


^he  Collector  of  Burdwan  (Plainliffj,  and 
N  others  (Defendants),  Respondents. 

Babo^Mohinee  Mohun  Roy  for  Appellant.  \ 

BaO^oo  Juggadanund  Mookerjet  for 
^  Respondents. 

A  chur  i?).  formed  by  gradual  accretion  to  an  est 
(Mouzah  iff),;  was  resumed  by  Governmeot,  who  succ 
ively   made    temporary   settlements    for    it  with 
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pntneedar  of  Mouzah  By  and  finally  with  the  zemindar.  \ 
While  the  second  settlement  was  in  force,  another  chur  ' 
formed,  and  dispute  arose  between  the  putneedar  of  B  j 
and  the  putneedar  of  an  adjoining*  Mouzah  Z)as  to  its 
ownership.    Three  suits  were  brought  by  the  latter, 
claiming  the  second  chur  as  an  accretion  to  his  estate, 
in  all  which  suits  he  was  successful,  and  in  one  of  which 
Government  was  a  party.     Government  then  sued  to 
9tt  aside  the  decrees  in  the  two  suits  in  which  it  was  ' 
nut  a  party,  and  for  possession  of  the  land  in  dispute, 
and  it  was  found  in  that  suit  that  the  land  was  conti- 
l^ious  to  chur  Bf  and  not  to  Mouzah  /).    Held  that 
Government,  having   a  right   to    revenue   but   not  to 
actual  possession,  could  have  no  locus  standi  as  plaintiff 
in  such  a  suit. 

Held,  with  reference  to  the  previous  proceedings  in 
which  chur  B  was  said  to  be  a  chur  contio^uous  to 
the  estate  B  and  in  respect  to  which  the  right  of  the 
proprietor  to  a  settlement  was  recognized,  that  Govern- 
ment could  not  be  allowed  to  set  up  a  claim  to  the  chur 
as  an  island  to  which  it  was  entitled  under  Clause  3, 
Section  4,  Regulation  XI.  of  1825,  such  claim  not  having 
been  made  in  the  plaint,  and  not  appearing  in  the 
issues. 

Jacksofif  y, — The  ground  of  special  appeal 
which  disposes  of  this  whole  case  is  that 
the  plaint  on  which  Government  came  into 
Court  disclosed  no  cause  of  action  whatso- 
ever, and  ought,  for  that  reason,  to  have 
been  at  once  rejected  ;  and  that  the  state 
of  facts  found  by  the  Lower  Appellate  \ 
Court,  upon  which  its  decision  is  based,  is 
one  neither  in  accordance  with  the  case 
which  the  Government  made  nor  with  the 
record. 

It  seems  to  me  that  this  ground  of  special 
appeal  is  almost  unreservedly  established. 
The  Government's  case  was  this,  that  the 
land  in  dispute,  consisting  of  355  beegahs, 
formed  a  portion  of  something  called  Chur 
Bikihaut,  which  is  described  as  a  gradual 
accretion  to  an  estate  Mouzah  Bikihaut 
in  the  Pergunnah  of  Huxelee,  such"  at- 
cretion  having  commenced  in  the  vear 
1837,  or,  at  least,  having  come  to  notice 
■  in  that  year,  and  having  continued  for 
a  series  ot  rears  afterwards  ;  that  this 
chur  was  resumed  by  the  Government  by 
proceedings  under  Regulation  H.  of  1819  ; 
that  temporary  seiiletnenis  have  one  atier 
another  been  made  by  the  Government,  first, 
with  one  Kheiturmonee  Dassee  (on  ihe  re- 
fusal of  the  zemindar  to  accept  a  selilement), 
and,  at  last,  with  the  zemindar  himself; 
^i  the  defendant,  putneedar  of  Dai  haul, 
another  talook  held  under  the  Maharajah  of 
Burdwan,  brought  actions  against  the  put- 
needar of  Bikihaut,  and  recovered  decrees 
by  means  of  which  she  had  entered  into 
possession  of  the  land  in  dispute  ;  and  that, 
consequently.  Government  was  by  thai 
,  means  dispossessed,  and  claimed  10  have 
;  a  cause  of  action  arising  out  of  such 
I  possession  accruing  at  the  date  of  the  decree. 


It  seems  to  me  very  clear  that,  upon  that 
statement  of  facts,  the  Government,  having 
made  a  settlement,  whether  temporary  or 
permanent,  of  the  land  in  dispute,  had  a 
right  to  the  revenue  arising  from  that  land, 
and  in  case  of  default,  recover  the  revenue 
by  sale  of  the  property,  but  had  no  right 
whatever  to  the  actual  possession  of  the 
land  :  and  it  seems  almost  needless  to  say 
that  (jovernment  could  have  no  locus  slandi, 
as  plaintilT,  to  ask  the  Court  to  set  aside 
judgments  in  suits  to  which  Government  was 
no  party,  and  by  which  it  could  not  possibly 
be  affected. 

Then  it  is  contended  that,  whatever  the 
facts  Slated  in  the  plaint  may  have  been,  the 
Lower  Appellate  Court  has  found  as  a  fact 
that  the  Government  had  an  interest  in  this 
land,  and  was,  in  some  sense,  entitled  to  the 
possession  by  reason  of  such  land  being  an 
island,  and,  as  such,  coming  within  the  pro- 
visions of  Clause  3,  Section  4,  Regulation  XI. 
of  1825. 

Looking  at  the  allegations  of  Government 
in  this  case,  and  looking  at  the  proceedings, 
not  on  one  or  two  occasions,  but  repeatedly 
before  the  resumption-ofTicers  and  the  settle- 
ment officers,  in  which  this  chur  is  describ- 
ed, not  as  an  island,  but  as  sung  lug  m  chur^ 
that  is,  a  chur  contiguous  to  the  estate  of 
Bikihaut  and  in  respect  of  which  the  right 
of  the  proprietor  of  Bikihaut  to  a  settlement 
is  distinctly  and  unequivocally  recognized, 
it  is  very  difficult  to  understand  how  any 
Court  dealing  with  the  facts  could  have 
found  that  this  chur  was  an  island,  and,  con- 
sequently, as  an  island  at  the  entire  disposal 
of  the  Government. 

We  should  not  probably  be  at  liberty,  or 
at  any  rate  we  might  have  some  difficulty  in 
going  into  that  question  of  fact,  but  1  ap- 
prehend that  it  is  not  necessary  for  us  that 
we  should  do  so,  because,  whether  found  or 
not,  that  is  a  case  wholly  distinct  from  the 
case  the  Government  came  into  Court  with, 
and  one,  therefore,  v-hich  it  should  not  be  al- 
lowed 10  establish.  The  plaint  which 
contains  the  whole  allegation  on  behalf  of 
Government  (no  written  statement  having 
been  filed)  did  not  describe  the  land  as  an 
island.  It  never  set  up  ihe  right  of  Go- 
vernment to  it  as  a  separate  property  or 
as  a  thing  10  wliich  Government  was  ab- 
solutely entitled.  The  land  was  described 
as  being  a  chur  contiguous  to  the  estate 
of  Bikihaut,  and  one  of  which  the  Govern- 
ment had  parted  with  the  possession,  and 
had   given   a    settlement   to   the   zemindar. 
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parties,    as  they    themselves    distinctly  Qn| 
derstood    it    in    the    first  Court,    that   tl 
plaintiff's  claim  was  this,  viz.,  to  obtain 
session  of  a  certain  mowrosee  jote  by  estat 
lishing  his  kaemee  mokurruree  title  under 
pott  ah.     That  seems  to  me  to  be  clearly 
meaning  of  the  plaint,  and  that  was  bejoo^ 
doubt  the  real  point  at  issue  before  the  fii 


« 


wholly  sought  to  recover  possession  by  prov- 
ing that  a  mowrosee  jote  was  given  him 
by  a  pottah  of  1254,  which  was  for  a  fixed 
mokurruree  kaemee  jiimma  of  54  rupees. 
In  support  of  his  contention,  the  pleader 
for  the  special  appellant  cites  the  cases 
reported  at  pages  163,  301,  and  552,  Volume 
XL,    Weekly    Reporter.     All    these    cases, 

especially  the  first  and  last,  seem  to  me  to  |  Court.  I  think,  therefore,  that  the  Low 
bear  upon  the  point  at  issue,  and  support  I  Appellate  Court,  being  a  Court  of  appe 
the  plea  of  the  special  appellant.  had  no  right  to  introduce  an  entirely  n< 

On  the  other  hand,  the  case  relied  on  bv    element   of  title  into  the  plaintiff's  case-, 
the  Lower  Appellate  Court  and  by  the  spe-    i»^le   on   which  the   parties    had  not  tairl| 
cial  respondent,  in  Volume  X.,  Weekly  Re-    l^^ned  issue,  and  had  not,  therefore,  full 
porter,  page   130,  is  one  in  which,  from  the    ponunity  of  adducing  evidence,  and  that  il 

judgment  of  the  learned  Chief  Justice,  it  is  \  Lower  Appellate  Court  was  not  justified  j 

quite*  clear  that  acquisition   under  a   right    determining  the  case  in  the  plaintiff  s  favc' 

of  occupancy   was   a   part  of  the   substance  I  on  this  new  title. 

of  the  plaint.     The  special  respondent  cites  '      On  the  question  of  the  cross-appeal 

another  case,  at  page  360,  Volume  X  ,  Week-  |        »         «        «        «         «        « 

ly  Reporter,  but  that  is  a  case  in  which  the 

defendant  pleaded    his    possession    for    12 

years  against  the  plaintiff,  and  it  was  held 

that  possession  was  a  good  title  unless  some 

superior  title  was  proved  to  justify  the  ouster. ' 

The  other  case  cited  from  Volume  XL,  page 
365,  was  one  not  so  much  of  title  as  of  evi- 
dence of  title,  that  is  to  say,  where  a  title 
was  set  up  under  a  grant,  and  where  it  was 
held  that  the  party  was  at  liberty  to 
prove  his  title  by  other  means,  if  he  failed 
to  prove  the  sunnud.  I  think,  therefore, 
that  on  this  point  of  law  the  weight  of 
authority  is  in  favor  of  the  special  appel- 
lant's contention.  I 

In  regard  to  the  pleas  taken  by  the  spe-  \ 
cial  respondent  in  cross-appeal,  1  think  in  the  | 
first  place  that  the  Lower  Appellate  Court  i 
does   substantially    find   that    the    evidence 
brought  by  plaintiff  to  support  his  case  of 
the  mokurruree  pouah  was  not  proved,  and 
that,  in  fact,  plaintiff  failed  to  support  his  \ 
case,  and  when  we  refer  to  the  judgment  , 
of  the  Court  in  the  original  vernacular,  it  i 
is  still  more  clear  tiiai  it  is  the  permanent , 
mowrosee    right    set    up    by    the    plaintiff,  | 
which  is  held  by  the  Lower  Appellate  Court  \ 
to  be  not  proved,  \ 

»        *        *        ♦        ♦ 
«        ♦        * 


I  agree  in  holding  that  the  judgments 
both  the  Lower  Courts  should  be  rever 
and  the  plaintiff's  suit  dismissed  with  a 
of  all  the  Courts. 


« 


« 


# 


On  these  grounds,  I  think  that  the  judg- 
ments of  the  Lower  Courts  should  be  re- 
versed and  the  plaintiff's  suit  dismissed  with 
all  costs. 

Hobhouse,  y, — I  am  of  the  same  opinion. 
I  think,  upon  a  proper  construction  of  the 
plaint  and   of  the  contention   between  the 


The  22nd  July  1869. 

.  Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby. 

Judges, 

Accretions— Right  of  Government— Inconsis- 
tent claims. 

Case  No.  1095  of  1869. 

Special  Appeal  froyn  a  decision  passtd  by 
the  Judge  of  East  Burdwan,  dated  the 
iSth  February  t86g,  affirming  a  dedsion 
of  the  Officiating  Additional  Suhrdinatt 
Judge  of  that^ District,  dated  the  -?^M 
August  1868, 

Mooklakeshee  Debea  (one  of  the  Defend- 
ants), Appellant^ 

versus 

The  Collector  of  Burdwan  (Plaintiff;,  and 
others  (Defendants),  Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appclianr. 
Baboo  Juggadanund  Mookerjtt  for 
Respondents. 

A  chur  By  formed  by  firradual  accretion  to  an  est»^ 
(Mouzah  B),  was  resumed  by  Govemmeot,  'T*'^  *'."5*^S 
ively   made   temporary   settlements   for   it  w«n 
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pstoeedarof  Mouzah  B,  and  finally  with  the  zrmindar.  It  seems  tO  me   very    dear  that,   upon   that 

Whik  the  second  settlement  was  in  force,  another  chur  |gj^^^  0^   f^^^^S,    the    Government,  havinff 

tonned,  and  dispute  arose  between  the  putneedar  01  B  \  .  .  ^1.1. 

aodtheputnecdarof  an  adjoining  Mouzah  Z?  as  to  its;  made    a   settlement,    whether   temporary   or 

oirncrship.    Three  suits  were  brought  by  the  latter,  permanent,   of  the   land    in  dispuie,   had  a 

claiming  the  second  chur  as  an  accretion  to  his  estate  ^j  j^t  to  the  revenue  arising  from  that  land, 

la  all  which  suits  he  was  successful,  and  in  one  of  which  1      ^,    .  £    j    i-      1^  ^i_ 

Govemmeni  was  a  party.    Government  then  sued  to  and  in  case  of  default,  recover  the  revenue 

ad  aside  the  decrees  in  the  two  suits  in  which  it  was  bv    salc    of    the   prOperlV,    but    had    nO    right 

nU  a  party,  and  for  posLsession  of  the  land  in  dispute,  ^'haievertO     the     aclual     possession    of    the 

tAd  It  was  found  in  that  suit  that  the  land  was  conti-  ,  ,        ,  ,  .  ,         '  ,, 

noQs  to  chur  B,  and  not  to  Mouzah  D.   Held  that  1  land  :  and  It  seems  almost  needless  to  say 

Goremmeat,  having  a  right  to  revenue  but  not  to  I  ihat  Government  could  have  no  loctis  standi^ 
actual^possesswn,  could  have  no  ^r«5  5/<7«r// as  plaintiff  pJaJniilT,   to  ask   ihe   Court  to   set   aside 

iQ  such  a  suit.  ,  .     1  •  .      .         1-    I    ,^ 

u  ...      r  .    .u  •  J-  ludgmenis  m  suits  to  which  Government  was 

HELD,  with  reference  to  the  previous  proceedings  in  '  J       "  ,   ,  i_-    i_     .  1  j  .,  , 

which  chur  B  was  said  to  be  a  chur  contiguous  to  :  "o  party,  and  by  which  it  could  not  possibly 

the  estate  B  and  in  respect  to  which  the  right  of  the  |  be  affected, 
^n^rietur  to  a  settlement  was  recognized,  that  (}overn- 
aient  could  nut  be  allowed  to  set  up  a  claim  to  the  chur 
as  an  island  to  which  it  was  entitled  under  Clause  3, 


Secboo4,  Regulation  XL  of  1825,  such  claim  not  having 

been  0 

itsoes. 


Then  it  is  contended   that,  whatever  the 
facts  Slated  in  the  plaint  may  have  be«n,  the 


aeaKm4.Reguiaiion  Ai.oiij>J5,  sucnciaimnoinavmg     Tower    \nnellaie   t'ourt  has   fniin.l    a<:   a    fnot 
been  made  to  the    plaint,   and  not  appearing   in   the  |  \^^^\    Appeiiaie   l^ouri  nas  lOUnd   aS   a   tact 

that  the  Government  had  an  interest  in  this 


land,  and  was,  in  some  sense,  entitled  to  the 
possession  by  reason  of  such  land  being  an 
island,  and,  as  such,  coming  within  the  pro- 
visions of  Clause  3,  Section  4,  Regulation  XI. 


which  the  Government  made  nor  with  the 
record. 

It  seems  to  me  that  this  ground  of  special 


L 


Jackson,  y, — The  ground  of  special  appeal 
which  disposes  of  this  whole  case  is  that 
the  plaint  on  which  Government  came  into 
Court  disclosed  no  cause  of  action  whatso-  j  of  V82c" 
ever,  and  ought,  for  that  reason,  to  have  i 
been  at  once  rejected  ;  and  that  the  state  >  Looking  at  the  allegations  of  Government 
of  facts  found  by  the  Lower  Appellate  |  in  this  case,  and  looking  at  the  proceedings, 
Conrt,  upon  which  its  decision  is  based,  is  !  not  on  one  or  two  occasions,  but  repeatedly 
one  neither  in  accordance  with  the  case  before  the  resumption-officers  and  the  settle- 
ment officers,  in  which  this  chur  is  describ- 
ed, not  as  an  island,  but  as  sunglugm  chur, 
that  is,  a  chur  contiguous  to  the  estate  of 
appeal 7r  almost Tnre7en°edly'listabir^^^^^^^^  Bikihaut  and  in  respect  of  which  the  right 
The  Government's  case  was  this,  that  the  \  ?^  ^^^  proprietor  of  Bikihaut  10  a  settlement 
bnd  in  dispute,  consisting  of  355  beegahs,  i  1«  distinctly  and  unequivocally  recognized, 
formed  a  portion  of  something  called  Chur  ^l  '^  ^^^  difficult  to  understand  how  any 
Bikihaut,  which  is  described  as  a  gradual  f  ^^^^  ^^^^'">'  ^^'^'^  "^^^  ^^^ts  could  have 
accretion  to  an  estate  Mouzah  Bikihaut  found  that  this  chur  was  an  island,  and,  con- 
in  the  Pergunnah  of  Huxelee,  such  ar-  sequently,  as  an  island  at  the  entire  disposal 
cretion    having    commenced     in    the    year    of  the  Government. 

1837,  or,  at  least,  having  come  10  notice  1  .  We  should  not  probably  be  at  liberty,  or 
in  that  3'ear,  and  having  continued  for  ,  at  any  rate  we  might  have  some  difficulty  in 
a  scries  of  years  afterwards  ;  that  this  going  into  ihat  question  of  fact,  but  1  ap- 
char  was  resumed  by  the  (jovernment  by  prehend  that  it  is  not  necessary  for  us  that 
proceedings  under  Regulation  IF.  of  1819  ;  we  should  do  so.  because,  whether  found  or 
ibal  temporary  settlements  have  one  alier  not,  that  is  a  case  wholly  distinct  from  the 
another  been  made  by  the  Government,  first,  case  the  Government  came  into  Court  with, 
with  one  Kheilurmonee  Dassee  (on  the  re-  and  one,  therefore,  v.hich  it  should  not  be  al- 
fosal  of  the  zemindar  to  accept  a  settlement),  lowed  10  establish.  The  plaint  which 
and,  at  last,  with  the  zemindar  himself ;  \  coniains  the  whole  allegation  on  behalf  of 
Ihat  ihe  defendant,  putneedar  of  Daihaut,  j  Government  (no  written  statement  having 
another  talook  held  under  the  Maharajah  of  ,  been  filed)  did  not  describe  the  land  as  an 
Burdwan,  brought  actions  against  the  put-  island.  It  never  set  up  the  right  of  Go- 
needar  of  Bikihaut,  and  recovered  decrees  '  vernmcnt  to  it  as  a  separate  property  or 
by  means  of  which  she  had  entered  into  as  a  thing  to  wiiich  Government  was  ab- 
possession  of  the  land  in  dispuie  ;  and  thai,  |  solutely  entitled.  The  land  was  described 
consequently.  Government  was  by  that  ,  as  being  a  chur  contiguous  to  the  estate 
means  dispossessed,  and  claimed  to  have  ,  uf  Bikihaut,  and  one  ol  which  the  Govern- 
&  cause  of  action  arising  out  of  such  |  ment  had  parted  with  the  possession,  and 
possession  accruing  at  the  date  of  the  decree,    had   given   a    settlement   to   the   zemindar. 
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The  plaintiff  is  not  at  liberty  to  depart  from 
the  allegations  with  which  he  has  come 
into  Court,  and  set  up  entirely  a  new  case 
which  he  never  set  up  in  the  Court  of  first 
instance  or  in  the  Lower  Appellate  Court. 

I  think  that  the  objection  taken  by  the 
defendant  now  before  us  is  one  which  was 
sufficiently  obvious  on  the  face  of  the  plaint 
and  the  pleadings  below.  I  think,  moreover, 
that  it  was  taken  with  sufficient  disiinct- 
ness  in  the  grounds  of  appeal  before  the 
Zillah  Judge.  It  is,  therefore,  not  raised 
here  for  the  first  time,  nor  is  it  an  objec- 
tion which  ought  to  take  the  plaintiff  by 
surprise.  I  consider,  therefore,  that  the 
Judg*  was  wrong  in  going  into  the  facts 
as  he  has  done,  and  in  giving  the  plaintiff 
a  decree,  or  in  affirming  the  judgment  of 
the  Subordinate  Judge.  I  think  his  judg- 
ment must  be  set  aside,  and  also  the  judg- 
ment of  the  Court  of  first  instance,  and  the 
suit  ought  to  be  dismissed  with  costs. 

Markhy\  J, — As  I  understand  this  case, 
it  is  this.  In  the  year  1837,  a  chur  now 
known  as  chur  fiikihaut,  formed  in  the 
River  Hooghly.  In  respect  of  this  chur, 
in  the  year  1841,  the  Government  took 
proceedings  for  the  purpose  of  assessing 
the  revenue.  A  settlement  was  first  offered 
to  the  zemindar  of  Mouzah  Bikihaut,  but 
his  terms  being  exorbitant  the  Government 
settled  for  10  years  with  the  puineedar  of 
that  mouzah  ;  treating  the  chur  and  describ- 
ing it  in  the  settlement  as  an  accretion  to 
his  putnee  estate  of  Mouzah  Bikihaut,  to 
which  the  putneedar  was  entitled  under 
Clause  I  of  Section  4  of  Regulation  XI.  of 
1825.  The  chur  received  a  separate  number, 
which  would,  no  doubt,  be  important  for 
purposes  of  description,  but  in  no  way 
affects  the  rights  of  the  parties  under  the 
above-mentioned  Regulation.  The  revenue 
was  settled  again  for  10  years  in  185 1,  this 
time  with  the  zemindar  ;  and  again  the  pro- 
perty is  described  as  *'  contiguous  10  Mouzah 
Bikihaut."  Lastly,  the  revenue  was  settled 
in  1 86 1,  and  in  like  manner  the  description 
of  the  land  is  as  '*  adjoining  Mouzah  Biki- 
haut.'* 

Whilst  the  second  settlement  was  in  force, 
another  chur'  formed,  and  a  dispute  arose 
between  the  puineedar  of  Bikihaut  and  the 
putneedar  of  the  adjoining  Mouzah  Daihaut 
as  to  the  ownership  of  this  chur.  Three 
suits  were  brought  by  the  ])utneedar  of 
Daihaut,  in  one  of  which  Government  was 
made  a  party,  in  the  other  two,  not.  In  all 
three   cases,   the  putneedar  of  Daihaut  was 


successful,  and  established  that  the  land 
was  an  accretion  of  his  mouzah,  and  as 
such  the  puineedar  of  Daihaut  is  now  in 
possession  of  it. 

The  present  suit  is  brought  by  the  Collect- 
or of  Burdwan  on  the  part  of  the  Govern- 
ment ;  and,  looking  to  the  quarter  whence 
it  proceeds,  the  plaint  is  certainly  a  very 
remarkable  document.  It  states  the  caase 
of  action  to  be  the  result  of  the  two  suits 
mentioned  above,  in  which  Government  was 
not  a  party,  and  it  asks  for  possession  of  the 
lands  to  which  those  suits  relate.  It  also 
asks  that  the  decrees  in  those  suits  may  be 
set  aside,  and  it  is  added  that,  if  that  be  done, 
there  will  then  be  no  difficulty  in  getting 
rid  of  the  decree  in  the  suit  in  which  Go- 
vernment was  a  defendant^  by  means  of  a 
review.  In  this  plaint,  the  property  is 
described  as  an  accretion  to  "  the  resumed 
Chur  Bikihaut."  The  putneedars  of  Mouzah 
Bikihaut  and  of  Mouzah  Daihaut  arc  botb 
made  defendants,  but  the  puineedar  of 
Bikihaut  warmly  espouses  the  cause  of 
Government. 

It  is  obvious  that  the  above  plaint,  so  far 
as  it  asks  to  set  aside  the  decrees,  and  treats 
them  as  a  cause  of  action,  can  hardly  be 
characterized  otherwise  than  as  absurd  ;  and 
1  am  very  much  inclined  to  think  that  it  is 
a  bad  plaint  altogether  as  not  stating  any 
cause  of  action.  But  if  it  is  good  at  all. 
it  can  only  be  as  a  plaint  which  seeks  to 
recover  possession  of  the  land  mentioned; 
the  Government,  therefore,  must  prove  iheir 
title  to  the  land. 

r  It  has  been  found  in  this  case  (contraiy 
to  the  findings  in  all  the  three  suits  men- 
tioned above),  that  the  land  in  dispute 
formed  coniiguously  to  the  estate  Chur  Biki- 
haut, and  not  coniiguously  to  the  Mouzah 
Daihaut,  and,  of  course,  this  finding  for  the 
present  purpose  must  be  accepted.  But  that 
finding  alone  will  not  entitle  the  Govern- 
ment to  possession.  It  does  not  give  them 
an  interest  in  the  land  of  any  description 
whatever.  But  a  theory  has  been  started  in 
this  case  and  supported  before  us  by  the 
Government  Pleader,  which,  I  own,  has 
taken  me  somewhat  by  surprise.  Notwith- 
standing that  Chur  Bikihaut  has  been  over 
and  over  again  described  in  documents  to 
which  Government  was  a  party  as  "  conti- 
guous to  the  bank  of  the  River  Hooghly,*'  as 
"adjoining"  and  as  *'  contiguous"  to  Mou- 
zah Bikihaut.  and  transactions  entered  into 
on  that  footing  for  the  last  25  or  30  years, 
it  is  now  asserted  that  Chur  Bikihaut  origin- 
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allv  came  iato  existence  as  an  island,  that 
it  is  an  altogether  independent  estate,  sepa- 
rate and  distinct  from  Mouzah  Bikihaut,  and 
ihat  Government  are  entitled,  under  Clause 
3  of  Section  4  of  Regulation  XI.  of  1825, 
10  take  exclusive  possession  of  it  with  all 
its  accretions. 

How  this  suggestion,  which  was  not  made 
ID  the  plaint,  and  does  not  appear  in  the  is- 
sues, first  came  to  be  made*  we  have  been 
unable  10  discover.  The  Government,  how- 
ever, did,  it  appears,  call  some  witnesses 
who  stated  that  the  Chur  Bikihaut  originally 
formed  as  an  island. 

There  is  not  the  slightest  suggestion  that 
any  deception  was  practised  on  the  Govern- 
mtnl,  or  that  Government  was  in  any  way 
misled  in  making  the  settlements  of  1841, 
1851,  and  1861.  And  this  being  so,  it  seems 
to  me  that  it  would  be  the  most  flagrant 
violation  of  good  faith  on  the  part  of  Govern- 
ment, were  it  no>^'  to  set  up  rights  in  distinct 
opposition  to  those  three  transactions.  Nor 
do  I  find  it  possible  to  believe  that  this  was 
the  right  on  which  this  suit  was  intended  to 
be  based  by  Government.  Had  it  been  so, 
the  putneedar  of  Bikihaut,  instead  of  being 
a  friendly  defendant^  would  inevitably  have 
been  the  strongest  opponent  of  the  claim. 
Moreover,  had  that  been  the  object  of  the 
siut,  Government  would  have  claimed,  not 
this  small  portion  only,  but  the  whole  of 
Chur  Bikihaut.  I  think  the  Lower  Courts 
were  altogether  wrong  in  enlermg  into  the 
question  whether  the  Chur  Bikihaut  was  an 
island  or  not.  I  think  this  was  not  the 
case  pat  forward  by  the  Government,  and 
that  if  it  had  betn  put  forward,  it  ought  not 
ro  the  face  of  the  transactions  of  the  last 
25  years,  to  have  been  entertained. 

But   it  is    contended  that,   even    if   the 
Government  are  debarred  from  going  into 
this  question,  ii  has  a  right  to  bring  a  suit 
in  order  to  have  an  inquiry,  and  to  have  it 
declared  to  what  estate  the  island  in  question 
is  an  accretion.     I  am,  however,  clearly  of 
opinion  that  the  (iovernment  can  bring  no 
such  suit.     The  right  of  Government  in  the 
case  of  .«uch  an  accretion  as  this  must  be 
now  held  to  begin  and    end    in  the    right 
to  assess  revenue,  and  1  think  Government 
vas  bound  for  that  purpose  to  accept  the 
result  of  the  litigation  between  the  owners 
of  the  respective  mouzah s,  and  to  settle  the 
revenue  with  the  person  who  was  then  de- 
clared to  be  the  owner. 

Of  course,  I  am  not  to  be  understood  as 
saying  that  if  there  has  been  any  fraud  or 


unfair  dealing  by  which  Government  has 
been  misled  into  making  a  settlement  of 
Chur  Bikihaut  under  Clause  i  of  Section 
4  of  Regulation  XI.  of  1825,  instead  of 
claiming  possession  under  Clause  4,  the  ' 
Government  may  not  now  assert  their  rights 
in  a  suit  properly  framed  for  that  purpose. 

I  think,  therefore,  the  decrees  of  the 
Lower  Courts  should  be  reversed,  and  the 
suit  dismissed  with  costs  in  this  Court  and 
the  Courts  below. 

Some  observations  were  made  in  the 
course  of  the  argument  casting  imputation 
upon  Government  for  their  conduct  in  this 
case,  and  for  myself  I  cannot  help  observing 
that,  whatever  the  proceedings  on  th^  part 
of  Government  may,  in  fact,  have  been  (and 
I  do  not  wish  to  express  any  doubt  that 
they  have  been  taken  with  all  the  care  and 
deliberation  which  the  occasion  demanded), 
yet,  as  they  have  been  presented  before  us, 
they  appear  to  be  rash,  careless,  and,  I  must 
also  add,  scarcely  consistent  with  good 
faith.  And  1  think  it  falls  within  the  scope 
of  our  duty  to  draw  attention  to  the  fact, 
which  cannot  but  be  an  important  one  for  the 
consideration  of  Government  itself. 


The  22nd  July  1869. 

•     Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

£x-parte  judgment— Appeal—  Sections  xxi  and 
125,  Act  Vm.,  1859. 

Case  No.  1060  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Gya,  dated  the 
iSth  December  1868,  affirming  a  decision 
of  the  Subordinate  Judge  of  )h(U  District, 
dated  the  ijfth  March    i86y, 

Joy  Prokash  Singh  and  others  (Defendants), 

Appellants, 

versus 

Meghraj  Singh  alias  Gunga  Singh 
(Plaintiff),  Respondent. 

Mr,  R,  T.  Allan  and  Baboo  Kishen  Succa 
Mookerjee  ioi  Appellants. 

I  Baboos  Unnoda  Pershad  Banerjee  and  Romesh 
Chunder  Mitter  for  Respondent. 

i  Where  defendants,  summoned  under  Section  41,  A<51 
VIII.  of  1^59,  did  not  appear  on  the  day  fixed  for  them 
to  appear  and  answer,  and  their  reasons  for  non-attend- 
ance not  having;  been  considered  sufficient,  they  were 
not  allowed  to  appear  in  the  case  : 
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Held  that  the  Court  of  Hrst  instance  was  justiiied  in 
disposing  of  the  case  in  their  absence,  and  that  Section 
125,  Ai\  VIII.,  1859,  contemplates  a  case  in  which  a 
party  appears  by  pleader  who  has  appeared  at  the 
proper  time. 

Held  that  the  Lower  Appellate  Court  was  right  in 
refusing  to  hear  an  appeal  from  that  decision. 

Kemp,  J. — The  question  for  decision  in 
this  appeal  is  whether  the  defendants,  spe- 
cial appellants,  whose  suit  was  decided  ex- 
parte  in  the  first  Court,  could  be  heard  in 
appeal  in  the  Lower  Appellate  Court.  The 
Judge  has  held  that,  under  Section  iii  of 
Aft  VIII.  of  1859,  the  appeal  cannot  be 
heard,  and  has  dismissed  the  defendant's 
appeal. 

Thg  grounds  of  special  appeal  are  that 
the  Judge  is  wrong  in  law  in  holding  that 
the  appeal  was  inadmissible,  and  that,  as 
the  defendants'  pleaders  were  present  when 
the  case  was  decided  in  the  Court  of  first 
instance  on  the  14th  of  March  1867,  the 
Judge  ought  to  have  heard  the  appeal. 

After  hearing  the  argument  on  both  sides, 
we  are  of  opinion  that  the  Judge's  decision 
is  correct,  and  that  this  appeal  must  be  dis- 
missed. 

It  is  clear  to  us  that  the  defendants  were 
summoned  under  Section  41  of  Aft  VIII.  to 
appear  and  answer  the  claim  on  a  day  spe- 
cified. They  did  hot  appear  on  the  day 
fixed  for  them  to  appear  and  answer,  and 
therefore  they  did  not  comply  with  the  pro- 
visions of  Section  109  of  the  same  Aft, 
which  enacts  that  the  party  shall  be  in 
attendance  in  person  or  by  pleader,  and  that 
the  suit  shall  ilien  be  heard.  Various  pe- 
titions were  put  in  by  the  defendants  ex- 
cusing their  non-attendance,  which  was 
attributed  by  them  partly  to  sickness  and 
partly  to  some  of  them  havinjg  gone  on 
pilgrimage.  These  excuses  were  consider- 
ed insufficient,  and  on  the  evidence  which 
they  submitted  to  prove  that  their  non- 
attendance  was  not  wilful,  and  was  un- 
avoidable, the  Principal  Sudder  Ameen 
held  that  they  had  not  proved  the  sufficiency 
of  the  reasons  assigned  by  them,  and  refused 
to  allow  them  to  appear  in  the  case.  Such 
being  the  case,  and  no  appearance  having 
been  put  in  by  the  defendants  such  as  is  con- 
templated by  the  law,  and  as  on  a  subsequent 
day  which  was  fixed  for  the  hearing  of  the 
case  they  had  not  previously  assigned  good 
and  sufficient  cause  for  their  non-attendance, 
we  think  that  the  Court  of  first  instance 
was  justified  in  disposing  of  the  case  in 
their  absence.  It  has  been  said  in  the 
course  of  the  argument  that  two  pleaders 


were  present  at  the  time  of  the  decision  of 
the  case,  and  that  therefore  the  Court  might 
have  examined  these  pleaders  orally  uoder 
the  provisions  of  Section  125,  and  tfaerebv 
ascertained  the  question  in  issue,  and  that 
the  Principal  Sudder  Ameen  ought  to  have 
heard  these  pleaders,  and  on  his  not  doing 
so,  an  appeal  to  the  Judge  will  lie  against 
his  'decision  disposing  of  the  case  ^.v  parit. 
We  think  that  this  contention  might  have 
had  some  weight  in  it  if  it  had  been  shown 
that  a  previous  appearance  under  the  law  bj 
the  defendants,  or  through  their  pleaders,  had 
been  entered,  for  Section  125  contemplates 
the  case  of  a  suit,  at  the  first  hearing  or  at 
any  subsequent  hearing,  in  which  a  party 
appears  by  pleader,  that  is,  a  party  who  has 
appeared  at  the  proper  time. 

We  therefore  think  that  the  Judge  was 
right  in  refusing  to  hear  the  appeal,  and  we 
dismiss  the  special  appeal  with  costs. 


The  23rcf  July  1869. 

Present : 

The  Ilon'ble  K.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Execution — Principal  and  Agent 

Case  No.  73  of  1869. 

Regular  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Tirhoot,  dated 
the   28th  December  1868, 

The  Agra  Bank  Limited  (one  of  the  Defend- 
ants), Appellant, 

versus 

Dabee  Pershad  (Plaintiff),  Respondent, 

Mr,  G,  C,  Paul  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and 
Romesh  Chunder  Mitter  for  Respondent. 

The  manag^er  of  a  factory,  who  had  executed  a  bond 
in  respect  of  sums  owed  by  htm  oil  account  of  factory- 
expenses,  having  left  the  service  of  the  proprietor  of 
the  factory,  an  ex-parte  decree  was  obtained  on  the 
bond  ag-ainst  another  manager.  But  as  there  was  nc 
thing-  in  the  decree  to  connect  the  judgment-debtor 
(the  manager)  with  his  principal  (the  proprietor),  it  was 
held  that  the  decree  could  not  be  executed  against  the 
property  of  the  proprietor. 

Glover,  J, — The  plaintiff  in  this  case,  a 
mahajun  of  Durbhangah  in  Zillah  Tirhoot, 
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sued  for  a  declaration  of  his  right  to  bring 
to  sale  in  execution  of  a  decree  an  8-annas 
share  of  two  Indigo  Factories,  Hathoree  and 
Bhagonee,  by  setting  aside  a  miscellaneous 
Older  passed  under  Section  246  of  the  Civil 
Procedure  Code,  whereby  the  property  was 
released  from  attachment  on  the  intervention 
of  the  Agra  Bank,  the  mortgagees  in  pos- 
session. 

The  plaintiff's  case  is  that  the  manager 
of  the  Anar  Indigo  Factory  (the  property  of 
Mr.  Prestwiich),  Mr.  Argles,  owed  him 
various  suras  on  account  of  factory-expenses, 
amounting  to  Rupees  17,748,  and  executed  a 
bond  in  respect  of  them  on  the  5  th  of  Janu- 
ary 1865. 

Plaintiff  sued  on  this  bond,  not  Mr. 
Argles  (who  is  said  to  have  left  Mr.  Prest- 
witdi's  service  in  the  interim),  but  another 
manager,  Mr.  Smith,  and  got  an  ex-parte 
decree  against  him,  and  in  execution  of  that 
decree  attached  and  endeavoured  to  sell  the 
prc^erty  now  in  dispute. 

The  defendant,  the  Agra  Bank,  took  various 
objections  to  the  sufficiency  of  the  plaintiff's 
cause  of  action,  and  alleged  the  Bank  to  be 
in  possession  as  mortgagee  (from  a  date 
anterior  to  the  plaintiff's  attachment)  from 
a  Mr.  Shurburn,  to  whom  Mr.  Prestwitch 
had  assigned  his  8-annas  share  of  the  dis- 
puted properties.  They  denied,  moreover, 
that  the  equity  of  redemption,  supposing 
Mr.  Prestwitch  to  have  it,  was  a  right  that 
coold  be  sold  in  execution. 

The  Subordinate  Judge  decided  that  Mr. 
Prcst^'iich's  rights  in  the  factories,  Hathoree 
;  and  Bbagonee,  could  be  sold  in  execution  of 
the  plaintiff's  decree,  subject  to  the  Bank's 

lien. 

The    Agra     Bank    appeals    against    this 
order. 

It  appears  to  us  unnecessary  to  go  into  the 
grounds  of  appeal  at  length,  inasmuch  as 
it  seems  clear  that  the  plaintiff's'  suit  dis- 
closes no  ground  of  action  against  Prest- 
witch, and  that  the  decree  obtained  by  him- 
cannot  affect  Prestwitch's  property. 

The  bond  on  which  the  plaintiff  after- 
wards got  the  ex-parte  decree  is  said  to 
jttvc  been  executed  by  Argles.  The  bond 
tocif  has  not  been  produced,  and  there  is 
oolhing  on  the  record  to  show  that  it  was 
ctecoted  by  Argles  as  agent  of  Prestwitch 
for  moneys  advanced  for  the  benefit  of  the 
^cr.  In  die  only  place  where  Argles's 
'^M^c  is  mentioned,  namely,  in  the  heading 

of  the  decree  against  Smith,  it  is  recorded 
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without  any  addition  or  qualification  ;  and 
for  anything  that  appears  on  this  record,  the 
debt  might  have  been  a  personal  one  due  by 
Argles'himself. 

In  the  decree  obtained  on  the  bond  given 
by  Argles,  there  is  nothing  to  connect  Smith 
with  the  transaction  in  respect  of  his  princi- 
pal, Prestwitch.  The  decree  is  to  all  intents 
and  purposes  a  personal  one  against  Smith, 
Prestwitch  not  having  been  made  a  defend- 
ant in  the  suit. 

Had  Prestwitch  been  sued  in  the  name  of 
his  agent.  Smith,  a  decree  against  Smith 
as  agent  for  Prestwitch  might  have  bound 
the  principal ;  but  as  the  plaintiff  has  brought 
his  suit,  he  has  no  decree  against  Prestwitch, 
and  cannot  execute  it  against  any  'hi  his 
property.  (Glencott  versus  Sree  Gopal,  9 
Weekly  Reporter  254.) 

The  bond  given  by  Argles  would  not,  so 
far  as  the  facts  are  disclosed  in  this  record, 
allow  the  plaintiff  to  sue  Smith  ;  nor  could  a 
decree  against  Smith  bind  Prestwitch,  who 
was  not  made  a  party  to  the  suit.  The 
plaintiff  may,  if  he  be  so  advised,  bring  his 
suit  in  a  proper  form  and  get  a  decree  against 
Prestwitch,  if  he  can  show  that  the  liability 
was  incurred  by  that  person's  agent  for  his 
(Prestwitch's)  benefit,  but  the  present  suit 
must  fail. 

\Vc  therefore  reverse  the  decision  of  the 
Court  below,  and  allow  this  appeal  with 
costs  on  the  respondent. 


The  23rd  July  1869. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,^  Judges, 

Report  of  Serishtadar— Civil  Court  Ameen— 

Evidence. 

Case  No.  924  of  1869. 

Special   Appgal  from  a  decision  passed  hy 

the     Subordinate   Judge    of    Chittagong, 

dated  the  22nd  January    t86g,  reversing 

a   decision  of    the   Moonsiff    of  Raojan, 

dated  the  yth  January  186S, 

Goluck  Chunder  Kool  (Plaintiff),  Appellant, 

versus 

Dookhee  Ram  and  others  (Defendants), 
Respondents, 

Baboo  Okhil  Chunder  Sein  for  Appellant. 
Baboo  Brojo  Pershad  Bose  for  Respondents. 
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The  repcrt  of  a  serishtadar  after  local  investi^tion 
cannot  be  leg^al  evidence,  unless  it  is  shown  that  no 
Civil  Court  Amecn  was  available  for  the  duty  in  the 
district. 

Bayley,  J, — This  special  appeal  must  be 
dismissed  with  costs. 

The  plaintiff's  case  was  that  the  property 
in  suit  was  granted  under  a  deed  of  gift  by 
one  Sunaka  to  her  daughter  Renuka ;  that 
the  latter  sold  the  property  to  the  plaintiff ; 
and  that  the  plaintiff  was  thus  in  possession 
under  his  purchase  until  he  was  dispossessed 
by  the  defendants. 

The  defendants  denied  the  deed  of  sale 
set  up  by  the  plaintiff,  and  claimed  the  land 
as  theks  by  right  of  heirship. 

The  first  Court  gave  the  plaintiff  a  decree 
after  a  local  investigation  by  its  serishtadar. 

The  Lower  Appellate  Court  has  reversed 
that  decision,  and  held,  firstly^  that  the  deed 
of  gift  under  which  the  plaintiff's  vendor 
is  alleged  to  have  acquired  her  title  was  a 
fabrication ;  secondly,  that  the  deed  of  sale 
to  the  plaintiff  by  such  vendor  was  also  a 
fabrication ;  and,  thirdly,  that  the  plaintiff 
was  never  in  possession,  and  was  not  ousted 
by  the  defendants.  The  Lower  Appellate 
Court  accordingly  dismissed  the  plaintiff's 
case. 

The  plaintiff  appeals  specially,  and  urges 
three  grounds — 

istly. — That  the  report  of  the  serishta- 
dar whom  the  first  Court  deputed  for  local 
investigation  has  been  wrongly  held  by  the 
Lower  Appellate  Court  to  be  no  evidence 
in  this  case  ; 

2ndly. — That,  in  connection  with  that 
view  of  the  serishtadar's  report,  the  evi- 
dence of  the  witnesses  taken  by  the  serish- 
tadar has  not  been  considered  by  the  Lower 
Appellate  Court ;  and 

jrdly, — That  at  least  the  plaintiff's  claim 
ought  to  have  been  decreed  wiih  regard  to 
the  share  of  the  defendant  Ram  Soondur, 
who  admitted  the  plaintiff's  claim. 

On  the  first  plea,  we  think  that,  until  it 
can  be  shown  by  the  pleader  for  the  special 
appellant,  which  is  not  done  in  this  case, 
that  no  ordinary  Civil  Court  Ameen  was 
available  in  the  district,  the  report  of  the 
serishtadar  could  not  be  legal  evidence  in 
the  case,  and  the  Lower  Appellate  Court 
was  right  in  not  treating  it  as  evidence. 

The  words  of  Section  i8o.  Act  VIIL  of 
1859,  ^^^  ^^^^  *"  cases  in  which  the  Court 
may   deem   a  local  investigation  necessary. 


the  Court  may  'Mssue  a  commission  to  an 
"  officer  of  the  Court  appointed  to  execute 
^*  commissions,  or,  tf  there  be  no  such  ofi- 
**  eery  to  any  suitable  person  directing  him 
''to  make  such  investigation,  and  to  report 
"  thereon  to  the  Court."  There  is  nothing, 
however,  in  this  case  to  show  that  there  was 
no  officer  of  the  Court  appointed  to  execuie 
such  commissions  available,  and  the  first 
plea,  therefore,  taken  by  the  special  appel- 
lant is  untenable.  It  follows  from  this  that 
the  second  plea  in  special  appeal,  which 
refers  to  the  evidence  taken  before  the 
serishtadar,  is  also  untenable;  and  here  we 
would  remark  that  the  objection  of  the  spe- 
cial appellant  in  the  second  ground  of  special 
appeal,  viz ,  that  the  Lower  Appellate  Court 
has  not  considered  the  evidence  of  the  wU- 
nesses,  is  inconsistent  with  his  objection  on 
the  same  ground  in  the  same  petition  of 
special  appeal,  that  the  Lower  Appellate 
Court  has  misconstrued  that  evidence,  for 
it  is  difficult  to  understand  how  the  Lower 
Appellate  Court  could  have  misconstnied 
the  evidence  which  it  did  not  consider. 

On  the  third  point,  we  observe  that  the 
plaintiff  does  not  allege  that  the  defendant 
Ram  Soondur  disputed  his  title  or  dis- 
possessed him,  and  the  Lower  Appellate 
Couit  finds  as  a  fact  that  he  (Ram  Soondm) 
did  not  dispossess  the  plaintiff.  There  was. 
therefore,  no-  cause  of  action  against  the 
defendant  Ram  Soondur.  and  consequently 
there  could  be  no  decree  against  him. 

In  this  view,  we  dismiss  this  special  ap- 
peal with  costs. 


The  23rd  July  1869. 


Present  : 


The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,,  fudges. 

Fraud— Technical  objcctions—Ex-p«te  decree 
—Section  izi,  Act  VIII.,  1859. 

Case  No.  347  of  1869. 

Special  Appeal  from  a  decision  passed  hy  tht 
Subordinate  Judge  of  Dacca,  dated  th( 
gth  November  1868,  reversing  a  decision  oj 
the  Officiating  Sudder  Ameen  of  Ihat  Dis- 
trict, dated  the  30th  December  i86j, 
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Ram  Locbun  Soor  and  another  (Plaintiffs), 

Appellants, 


versus 


Kitiya  Kalee  Debia  and  oihers  (Defendants), 

Respondents. 

BMos  Sreenaih  Banerjee  and  Gopeenath 
Mookerjee  for  Appellants. 

Baboo  Motee  Lall  Mookerjee  for 
Respondents. 

lo  a  suit  for  possession  by  right  of  forecl.jsed  mort- 
jragr,  plaintiff  having:  obtained  a  decree  which  was  ex 
^rtf  against  one  of  the  defendants  (/J),  the  Lower 
Appdlate  Court  found  as  a  fact,  on  the  appeal  of  the 
dcKfldants,  that  the  mortpagje-transaction  was  benamee 
aad  collusive  (the  defendant  A  having  been  a  sharer 
in  the  fraud),  and  dismissed  the  claim. 

Held  that  plaintiff  could  not  in  special  appeal  be 
aJkm.^  under  the  tinding  of  the  Lower  Appellate  Court, 
to  urge  that  his  suit  should  not  have  been  dismissed 
as  against  the  share  of  /I,  on  the  technical  ground  that 
A  had  not  appealed. 

No  legal  decree  can  be  passed  ex  barte  without  a  Court 
bemg  satisfied  of  the  due  service  ot  the  summons. 

Bayley,  J, — In   this   case   the   plaintiffs, 
appellants  before  us,  sued,  for  the  recovery 
of  possession  of  certain   lands  by  right  pf 
foreclosed  mortgage.    This    mortgage,    the 
plaintiffs  alleged,  was  given  by  one  Bhug- 
wan  and  Anundo  on  the  7th  Bhadro  1262. 
Neither    Bhugwan     nor     Anundo    disputed 
the  plaintiff's  mortgage  in  the  Lower  Courts, 
though  they    were   made    defendants   Nos. 
I  and  2,  but  one  Nittya  Kalee  Debia  ap- 
peared claiming  as  a  purchaser  of  the  rights 
and   interests     of    Bhugwan     through    one 
Juggobundhoo  on  the  21st  Cheyt  1273,  and 
staling  that  she  purchased   all  except  a  2- 
annas  share  which  had  been  purchased  by 
Rheedoy  and  Pauchcowree. 

The  first  Court  gave  the  plaintiff  an 
tx-parie  decree  as  against  the  defendant 
Annndo,  and  a  decree  as  against  the  other 
defendants,  the  representatives  of  Bhugwan, 
the  Lower  Court  finding  the  plaintiff's  claim 
on  his  mortgage-deed  good. 

The  parties  who  appealed  against  this 
decree  were  Nittya  Kalee,  Pauchcowree,  and 
Rbeedoy. 

The  Lower  Appellate  Court,   on  appeal, 
.  found  as  a  fact  that  the  whole  mortgage- 
transaction  was  simply  a  benamee  and   a 
collusive  transaction.     The  Court,  therefore, 
decreed  the  appeals  of  Nittya  Kalee,  Pauch- 


cowree and  others,  and  dismissed  the  plaint- 
iff's suit  in  toto. 

Against  this  decision,  the  plaintiff  ap- 
peals specially,  and  urges  that  as  the  plaint- 
iff got  a  decree  ex  parte  against  Anundo, 
against  which  Anundo  made  no  appeal,  and 
his  widow,  who  was  his  representative, 
Unnoda,  did  not  object,  the  plaintiff's  suit 
should  not  have  been  dismissed  as  regards 
the  share  of  Anundo. 

Now,  in  this  case  there  is  a  clear  finding 
of  fact  that  the  plaintiff  and  Bhugwan  and 
Anundo  were  all  acting  in  fraud  ;  and  for 
my  own  part,  I  have  grave  doubts  whether, 
under  such  circumstances,  the  plaintiff  caw 
say,  as  he  now  does  :  "  True,  I  am  ♦  party 
sharing  in  fraud  with  Anundo,  but  as  a  techni- 
cal matter  of  procedure,  Anundo  has  not  ap- 
pealed;  let  me,  therefore,  have  a  decree 
against  mv  co-ad jutor  in  the  fraud."  1  do 
not  think'  the  plaintiff  is  entitled  to  urge 
any  such  plea;  but,  irrespective  of  this,  I 
think  that  there  is  clearly  an  error  in  the  first 
Court's  proceeding  in  giving  an  ex-parte  de- 
cree at  all  as  against  Anundo. 


n 


it 


Section  1:1  of  Act  VIII.  of  1859  enacts: 
If  the  plaintiff  shall  appear  in  person  or  by  a 
pleader,  and  the  defendant  shall  not  appear 
**  in  person  or  by  a  pleader,  and  //  shall  he 
''proved  to  the  satisfaction  of  the  Court  that 
**  the  summons  was  duly  served,   the^  Court 
"  shall  proceed  to  hear  the  suit  ex  parte:'  Now, 
there  is  not  the  slightest  evidence  in  this  case 
that  the  Court  was  satisfied  that  the  summons 
was  duly  served.     It  is  clear,  therefore,  that  no 
legal  decree  could  be  passed  ex  parte  without 
the  Court  being  satisfied  of  the  due  service  of 
notice.     Thus,  as  there  was  no  ex-parte  de- 
cree  against  Anundo  in  the  legal  sense  of 
the  term,  there  can  be  no  force  in  the  con- 
tention of  the  special  appellant.     It  is  true 
that  the  ground  was  not  urged  below,  but 
we  are  competent  by   law  to  take  up  and 
decide  a  point  on  our  own  motion  when  in 
the   exercise  of   our  judicial   discretion   we 
think  it  proper  to  do  so ;  and  looking  to  the 
fraudulent   character    of  the   transaction   as 
found     by     the     Lower     Appellate     Court, 
I  think   it  a  right  exercise  of  judicial  dis- 
cretion  not    to    allow    such    points    to    be 
raised    and    decided    against    the    plamtift 
under  such  circumstances. 

In  this  view,  I  would  dismiss  this  specia 
appeal  with  costs. 

Hobhouse,  J.— As  I  understand  the  mate- 
rial facts  of  this  case,  ihey  are  these :— 
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The  properly  in  dispute  belonged  to  two 
persons,  Bhugwan  and  Anundo.  The  plaint- 
iffs sued  on  the  ground  that  they  had  ob- 
tained a  mortgage  of  the  properly  frorii 
ihese  two  persons.  The  Lower  Appellate 
Court  has  found  as  a  fact  that  the  mortgage 
was  a  iransaction  perpelrated  by  ihe  plaint- 
iffs and  the  alleged  mortgagors  in  fraud  of 
certain  other  defendants,  and  has  dismissed 
the  plaintiff's  suit  altogether. 

In  special  appeal  it  is  urged  that,  although 
this  judgment  is  a  good  judgment  so  far  as 
regards  the  share  of  Bhugwan,  which  was 
the  sole  share  found  to  have  been  sold  to 
the  'other  defendants,  the  special  respond- 
ents, •it  is  not  good  as  regards  the  share 
which  originally  belonged  to  Anundo.  I 
do  not  say  that  the  Lower  Appellate  Court 
was  right  in  the  ground  upon  which  it  bases 
its  decision  on  this  point;  but  I  have  no  sort 
of  doubt  that  in  a  case  of  this  kind,  where 
the  whole  suit  is  found  to  have  been  based  on 
fraud,  it  is  our  duly  to  see  more  closely  than 
in  any  other  case  that,  if  the  plaintiff  gels  any 
decree  at  all,  he  gets  a  decree  which  has  a 
good  legal  foundation.  In  readin'T  over  the 
judgment  of  the  first  Court  and  looking  at 
the  issues  laid  down  in  that  judgment,  it  is 
quite  clear  to  me  that  there  was  really  no 
contention  in  the  first  Court  between  the 
plaintiffs  and  the  defendant,  the  representa- 
tive of  Anundo.  There  is  no  issue  affecting 
him,  and  the  only  remark  made  so  far  as  he 
is  concerned  is  that  he  was  silent,  and  it 
was  clearly  only  as  an  after-thought,  when 
the  plaintiffs  found  that  ihey  could  not  hope 
to  succeed  in  the  case  which  they  originally 
set  up  as  regards  the  mortgage  to  the  original 
shareholders,  that  they  fell  back  on  that 
part  of  the  case  which  affected  Anundo,  one 
of  the  shareholders.  I  say,  in  such  a  case 
we  are  bound  to  sec  when  there  was  a  decree 
in  the  first  Court,  that  that  decree  was  a 
good  decree  in  law. 

Now,  in  -the  first  place,  the  Court  does 
not  seem  to  have  given  any  ex-par/e  decree 
at  all ;  but  it  is  admitted  that,  if  it  gave  any 
decree,  it  was  an  ex-parie  decree ;  and  in  order 
that  it  might  have  jurisdiction  to  give  such  a 
decree,  it  was  bound,  as  Mr.  Justice  Bayley 
has  pointed  out,  to  have  it  proved  to  its  sa- 
tisfaction that  summons  was  duly  served  on 
the  defendant,  that  is,  the  representative  of 
AYiundo.  There  was  no  issue  on  this 
point;  there  was  no  decision  on  this  point ; 
and  we  are  not  shown  that  there  was  any 
evidence  on  this  point  ;  and  this  being  so,  I 
bink  we  are  bound  lo  hold,  when  the  first 


Court  gave  a  decree  against  Anundo's  re- 
presentative, that  it  gave  a  decree  which  it 
had  no  jurisdiction  to  give.  There  was  then, 
in  reality,  no  legal  decree  outstanding  of  the 
first  Court  against  the  representative  of 
Anundo ;  and  this  being  so,  I  agree  in  up- 
holding the  judgment  of  the  Lower  Appellate 
Court,  and  in  dismissing  the  plaintiffs  case  in 
toto. 


The  23rd  July  1869. 

Present  : 

The  llon'ble  L.  S.  Jackson  and  W.  Markby. 

Judges, 

Cross-decrees— Set-ofT— Section  209,  Act  VI 11,, 

1859. 

Case  No.  232  of  1869. 

Misiellaneous  Appeal  from  an  vrder  pass* 
ed  by  ihe  Judge  of  Beerhhoom,  doled  the 
Sth  March  i86g. 

Shib  Chunder  Sircar  (Judgment-debtor), 

Appellanty 

versus 

Juggut  Indur  Bunwarce  Gobind  Bahadoor 
(Decree-holder),  Kespondent, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Juggadanund  Mookerjce  for 
Respondent. 

5"  had  ag'ain»t  M  in  the  Rungpore  Court  a  decrre 
for  costs  which  he  removed  for  execution  to  the  Court 
of  Beerbhoom.  On  this  M  applied  to  the  latter  Court 
under  Section  209,  Act  VIII.,  1859,  for  stay  of  execution 
pending  the  decision  of  another  suit  which  he  had 
brought  against  S, 

Held  that,  on  the  decision  of  the  other  suit,  it  oug^ht 
to  have  been  ascertained  which  party  had  a  decree  for 
the  larger  sum,  and  that  execution  should  have  been 
taken  out  by  that  party  only,  and  for  so  much  as  should 
remain  after  deducting  the  smaller  sum,  which  should 
have  been  entered  on  the  decree  for  the  larger  sum. 

Jackson y  J.  -The  order  of  the  Court  in 
ihis  matter  appears  lo  be  incomplete  rather 
than  erroneous.  The  facts  are  these.  Shib 
Chunder  Sircar  had  a  decree  against  the 
Maharajah  of  Beerbhoom  in  the  Rungpore 
Court,  which  he  removed  for  execution  to 
the  Court  of  Beerbhoom.  That  was  a  decree 
for  1,678  rupees,  being  costs  due  to  him  in 
a  suit  in  which  ihe  Maharajah  had  failed. 
The  Maharajah  applied  to  the  Courl  under 
the   last   Claube,   Section    209   of  the  Civil 
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Proccdnre  Code  for  stay  of  execution,  pend- 
ing the  decision  of  another  suit  which  he 
M  brought  against  Sbib  Chunder.  An 
order  was  made,  accordingly,  to  siay  execu- 
uon.  That  second  suit  was  decided  in  the 
Maharajah's  favor,  and  on  the  nth  of  Sep- 
tember 1865,  an  order  was  made  by  the 
Ziilah  Judge,  on  the  ground  that  thcclecree 
in  favor  of  the  Maharajah  was  larger  than 
that  of  Shib  Chunder,  striking  off  Shib 
Chonder's  case  in  execution.  The  Maha- 
rajah has  now  applied  for  execution  of  his 
decree,  and  claims,  it  appears,  the  whole 
amount  of  that  decree.  But  Shib  Chunder 
also  has  made  a  fresh  application  in  the 
RuDgpore  Court  to  execute  his  decree ;  and 
that  application  has  been  referred  to  the 
Court  in  Beerbhoom,  which,  therefore,  has 
the  two  cases  in  execution  before  it. 

The  execution-question  before  the  Judge, 
and  now   before    us,  is,  on  what  principle 
the  adjustment  of  these  two  decrees  should 
be  made,  and  the  moot  point  is,  how  far 
Shib  Chunder  is  entitled  to  interest  ?     The 
decree  of  the  Maharajah,  it  appears,  does 
not  bear  interest  except  on  certain  costs  of  an 
unsuccessful  appeal  made  to  the  High  Court 
bv  Shib  Chunder.     It  seems  to  me  that  the 
order  made   by   the   Judge   of   Beerbhoom 
in  September    1865   was  not  in  accordance 
with  the    provisions    of  Section   209  ;  that, 
on  the  execution  of  Shib   Chunder's  decree 
being  allowed  to  proceed  on  the  decision  of 
the  other    suit,    it    ought     to    have    been 
ascertained   which   parly  had   a  decree   for 
the  larger  sum,  and  that  execution  should 
have  been   taken   out   by   that   party   only, 
and  for  so   much  only   as   should    remain 
after  deducting  the  smaller  sum,  such  smaller 
sum  being  at  the  same  time  entered  on  the 
decree  for  the  larger  sum. 

I  think,  therefore,  that  the  Court  ought 
iben  10  have  found,  and  that  the  Ziilah 
Court  must  now  find,  what  was  due  on 
liat  date  on  \\iq  decree  of  Shib  Chunder, 
including  interest  down  to  that  dale;  and 
ihat,  if,  on  comparing  that,  and  the  amount 
due  on  the  Maharajah's  decree,  anything 
should  be  found  to  be  due  to  Shib  Chunder, 
he  should  now  be  allowed  to  execute  his 
decree  for  that  amount  with  interest  down 
to  date  of  realization.  But  if,  on  that 
account  being  taken,  the  amount  due  should 
be  found  to  bt  in  the  Maharajah's  favor, 
hewdl  be  entitled  to  receive  that  amount, 
but  without  interest ;  but  he  should  be 
allowed  to  recover  that  amount  with  interest 
Horn  the  date  that  the   amount  was  found 


to  be-  due,  but  not  in  excess  of  the  costs 
recoverable  from  him  by  the  decree  of  the 
High  Court. 

Markby,  J —I  am  of  the  same  opinion. 


Tlie  23rd  July  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bari.y  Judges, 

Ejectment  —  Jurisdiction  —  Sections  78  and  153, 

Act  X.,  1859. 

Case  No.  1020  of  1869  under  ActX.  of  1859 

Special  Appeal  from    a   decision  passed  by 
the  Judge    of    Tipperah,    dated  the    ^th 
February    i86()y    reversing   a   decision    of 
the    Deputy    Collector    of  that    Districl^ 
dated  the   yth  December  1868, 

Trilochun  Chunder  Roy  (Plaintiff), 
Appellant, 

versus 

Komul  Majhee  (Defendant),  Respondent, 

Baboo  Banee  Mad  hub  Roy  for  Appellant. 

Baboo  Roniesh  Chunder  AI titer  for 
Respondent. 

In  a  suit  for  arrears  of  rent  as  on  joint'tenancy  and  for 
ejectment  and  damages,  in  which  plaintiffs  agent 
ampllHcd  the  claim  by  stating  specifically  that  the  suit 
for  ejectment  was  brought  under  Section  j^.  Act  X.  of 
i^59>  and  no  question  was  raised  as  to  jurisdiction  by 
the  defendant  who  lost  the  case  : 

Held  that  the  suit  involved  a  claim  under  Section 
78,  and  that  an  appeal  would  lie  under  Section  153. 

Bayley,  J. — We  think  that  this  appeal 
should  be  dismissed  with  costs. 

The  plaintiff's  suit  was  for  arrears  of  rent 
as  on  joint  tenancy  and  for  ejectment  and 
damages. 

The  plaintiff's  agent  amplified  the  plaint 
by  distinctly  stating  specifically  that  this 
suit  for .  ejectment  was  brought  under  the 
provisions  of  Section  78,  Act  X.  of  1859. 

The  defendant's  case  was  that  he  held  the 
lands  separately  under  a  separate  settlement, 
and  was,  therefore,  not  liable  to  the  plaint- 
iff's claim. 

The  first  Court  did  not  lay  down  any 
precise  issue  on  the  question  of  ejectment, 
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but  did  try  the  question  as  to  whether  the 
liability  of  the  defendant  existed  or  not, 
with  reference  to  the  separate  title  that  the 
defendant  set  up  to  the  plaintiff's  claim  on  a 
joint  possession. 

In  the  first  Court,  the  plaintiff's  claim 
was  decreed  in  modification  of  his  claim. 

The  plaintiff,  it  appears,  was  satisfied 
with  that  decision,  and  did  not  appeal. 

The  defendant,  however,  appealed  to  the 
Lower  Appellate  Court,  and  that  Court  de- 
creed the  defendant's  appeal.  It  found  on  the 
evidence  that  there  was  no  separate  settlement 
between  the  plaintiff  and  the  defendant,  and 
the  judgment  then  goes  on:  "  1  can  find  no- 
"ihiBg  to  be  called  evidence  which  shows 
**  what  land  the  defendant  holds  and  at  what 
*'rate."  The  Lower  Appellate  Court,  there- 
fore, reversed  the  decision  of  the  Deputy 
Collector,  and  dismissed  the  plaintiff's  suit. 

The  plaintiff  appeals  specially,  and  urges 
two  grounds  before  us — 

Firstly — That  the  Lower  Appellate 
Court  was  wrong  in  entertaining  the  appeal, 
because  it  had  no  jurisdiction,  the  claim  be- 
ing below  100  rupees,  and  the  first  Court 
not  having  determined  any  question  relating 
to  any  title  or  any  interest  in  land  as  be- 
tween parlies  having  conflicting  claims 
thereto. 

Secondly — ^That  the  Lower  Appellate 
Court  was  wrong  in  holding  that  there  was 
no  trace  of  a  separate  settlement,  when  there 
was  ample  evidence  on  the  record  on  which 
the  Lower  Appellate  Court  might  have 
given  the  plaintiff  a  decree. 

The  first  plea,  we  may  observe,  has  been 
taken  for  the  first  lime  in  this  Court. 
There  was  no  question  raised  at  all  when 
the  plaintiff  got  a  decree  in  the  first  Court 
that  that  decree  was  without  jurisdiction. 
The  defendant  was  then  the  appellant  before 
the  Lower  Appellate  Court,  and  the  plaintiff, 
as  respondent,  had  therefore  every  opportu- 
nity to  raise  the  plea.  The  question  being, 
however,  one  of  jurisdiction,  we  take  it  up  in 
the  present  shape. 

A  case  reported  at  page  41,  Volume  X., 
Weekly  Reporter  (Phear  and  Hobhouse,  J  J.), 
is  cited  by  the  pleader  for  the  special  ap- 
pellant in  support  of  this  contention,  and  is 
at  first  sight  somewhat  in  point,  as  the 
Judges  in  that  case  proceeded  on  the  fact  of 
no  issues  being  framed  and  no  adjudication 
come  to  distinctly  on  the  point  of  title  to 
land ;  but  here,  whilst  the  agent  of  the  plaint- 


iff amplified  the  plaint,  /'.  ^.,  stated  the  sub* 
ject-matter  of  suit  as  a  claim  distinctly 
for  ejectment,  and  added  that  it  was  under 
the  provisions  of  Section  78,  and  when  the 
plaintiff  got  a  decree  in  the  first  Court,  and  do 
question  was  raised  as  to  jurisdiction  by  the 
defendant  who  lost  the  case,  we  think  that 
the  suit  may  really  be  considered  as  involv- 
ing  a  claim  under  the  provisions  of  Section 
78,  Act  X.  of  1859,  and  therefore  under  Sec- 
tion 153,  Act  X.  of  1859,  an  appeal  would 
lie.  Moreover,  it  appears  that  the  questioii 
of  title  had  been  fully  gone  into  by  both  the 
Courts  below,  77'^.,  whether  the  property  was 
held  jointly  or  separately. 

( )n  the  second  plea,  we  would  observe  that« 
by  saying  that  there  is  no  trace  of  evidence, 
the  Judge  substantially  meant  to  say  that 
there  is  no  evidence  from  dakhillahs,  cbittahs, 
&c.,  on  the  record  sufficiently  credible  and 
trustworthy  to  justify  a  decree  in  the  plaint^ 
iff's  favor  on  the  basis  thereof.  This  is  a 
conclusion  of  fact  and  a  matter  of  credibi- 
lity and  of  the  weight  due  to  evidence,  and 
not  a  point  of  error  in  law  with  which  we 
can  interfere  in  special  appeal. 

We,  therefore,  dismiss  this  appeal  wilh 
costs. 


The  23rd  July  1869. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  jfudges. 

Rent-suit-— Security  for  rent — Jurisdictioii— 
H  uq  •  i-zemindaiy. 

Case  No.  141 5  of  1869  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  hv 
the  Officiating  Judge  of  G_va,  dated  the 
i*jth  April  i86g,  affirming  a  decision  vf 
the  Assistant  Collector  of  that  District, 
dated  the  rgth  January  i86g, 

Jowahur  Lall  and  oihers  (Defendants), 
Appellants^ 

« 
versus 

Sultan  Ali  and  others  (Plaintiffs), 
Respondents, 

i 
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Bah&o  Khetiurnaih  Base  for  Appellant. 

Mtssrs.R,  E,   Twidale  znd   C.  Gregory  \ox 
Respondents 

The  fact  that  a  sum  of  money  was  deposited  by  the 
Itssee  with  the  lessor  as  security  for  the  payment  of  the 
irnt  does  not  remove  a  suit  for  rent  from  the  jurisdic- 
tioa  of  the  Revenue  Courts. 

Adain  ior  huq-i'Semindary  is  not  cop^nizable  under 
ActX.,  1S59. 

Macpkerson,  J, — Wf.  think  there  is  no 
want  of  jurisdiction  on  ihe  part  of  the 
Lower  Courts  to  deal  with  this  case,  be- 
cause, although  the  transaction  is  said  to  be 
one  of  zur-i-peshgee,  it  is  clear  that  it  is  not 
m  the  nature  of  a  mortgage.  The  lessor  re- 
ceived from  the  lessee  the  sum  of  Rupees  250 
upon  the  execution  of  the  lease ;  but  that 
sum  was  not  received  by  way  of  an  advance 
Of  loan,  but  merely  as  \  deposit  by  way  of 
security  for  the  due  payment  of  the  rent 
resented.  Although  the'  Courts  might  not 
have  had  jurisdiction  to  deal  with  the  case 
under  Act  X.  of  1859,  if  the  transaction 
were  one  of  mortgage,  we  see  nothing  in 
the  fact  of  this  sum  being  deposited  by  way 
of  security  for  the  rent  which  removes  the 
transaction  from  the  provisions  of  Act  X. 

It  appears,    however,    that    the    plaintiff 
has  got  a  decree,  not  only  for  the  arrears  of 
rent  dae  to  him  after  giving  credit  for  the 
Rupees  250  he  held  in  deposit,  but  also  for  a 
foriier  sum  called  huq-i-zemindary.     It  ap- 
pears to  me  that,  under  Afl  X.,  all  that  the 
L  plaintiff  is  entitled  to  recover  is  the  rent  re- 
[  RTved  by  his  lease,  together  with  such  in- 
[  tercst  as  may  be  due  thereon ;  and  I  think 
\  that  the  decree  ought  to  be  altered  by  strik- 
!  ing  ont  all  that  has  been  allowed  as  huq-i- 
ymindary,  and  interest  upon  that  sum.     In 
all  other  respects  the  decree  of  the  Lower 
Appellate  Court  is  affirmed,  and  the  appeal 
is  dismissed.     1  am  of  opinion  that  it  ought 
to  be  dismissed  with  costs,  inasmuch  as  the 
objection   as   to    the    huq-i-zemindary    was 
not  taken   by   the    appellant   either   in   the 
Courts  below  or  in  his  written  grounds  of 
appeal  filed  in  this  Court. 

Glover,  J. — I  also  think  that  this  special 
'  appeal  should  be  dismissed  with  costs  for 
the  reasons  given  by  Mr.  Justice  Macpherson. 
It  apj>cars  to  me  quite  clear,  under  all  the 
circumstances  of  the  case,  that  the  docu- 
ment on  which  the  plaintiff  sued  was  an 
Ofdinar}'  lease,  and  that  the  suit  was  pro- 
perly brought  in  the  Revenue  Court. 


The  24th  July  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Usufructuary  mortgage— Reserved  rent— Juris- 
diction— Limitation. 


Case  No.  912  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Santn,  dated  the  ^j/st  De- 
cember rS68y  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  iSth  April  1868. 

Sheo  Golam  Singh  and  others  (Defendants), 

Appellants^ 

versus 

Roy  Dinkur  Dyal  and  others  (Plaintiffs), 

Respondents. 

Baboos  Romesh  Chunder  Mitter,  Mohesh 
Chunder  Choivdhry,  and  Doorga  Dass 
Dull  for  Appellants. 

Baboos  Kallee  Mohun  Dass,  Hem  Chunder 
Banerjee,  and  Bama  Churn  Banerjee  for 
Respondents. 


Plaintiff  had  borrowed  money  on  security  of  a  zur-i- 
pesh<fee  lease  of  property  which,  after  some  years,  he 
sued  to  redeem  by  payment  of  an  allegfed  balance 
claiminir  credit  for  hukajiree  of  the  hypothecated 
land  owing  to  him  for  the  intervening  period. 

Hrld,  that  even  if  hukajiree  was  rent,  the  fact  of 
there  being  a  reserved  rent  would  not  alter  the  essential 
character  of  the  arrangement  Which  was  admittedly  one 
of  an  usufructuary  mortgage. 

Held  that  the  words  of  Section  25, Act  X.,  1859,  imply 
that  a  suit  by  a  zemindar  to  recover  a  rent  reserved  on 
land  which  has  been  let  out  on  a  zur-i-peshgee  lease 
should  be  brought  in  a  Civil  Court. 

Held  that,  even  if  the  remedjr  sought  by  plaintiff 
involved  in  its  details  different  jurisdictions,  yet,  as  it 
was  in  itself  one,  he  was  justiKed  in  bringing  his  suit 
in  the  Civil  Court  where  alone  he  could  obtain  sub- 
stantial relief. 

Held  that  limitation  could  not  for  the  first  lime  be 
raised  in  special  appeal. 

Glover,  7.— Thk  plaintiff  in  this  case  gave 
a  zur-i-peshgee  lease  of  an  8-annas  share  of 
Monzah  Gunghana  to  the  defendant  on  the 
19th  June  1 86 1,  and  he  brought  this  suit  in 
1867  to  redeem  his  property  by  payment  of 
what  he  alleged  to  be  ihe  balance  of  the  zur- 
i-peshgee  loan  still  due,  viz.,  Rs.  4.739- '2-3. 
He  claimed  to  have  credit  given  him  for 
various  large  sums  which  the  mortgagee 
owed  him  as  hukajiree  of  the  hypothecated 
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land  from   1861  to  1867,  but  which  had  not 
been  paid. 

The  defendants  alleged  that  the  hukajiree 
had  been  duly  paid  year  by  year,  and  that 
more  than  the  original  amount  of  the  mort- 
gage-debt was  still  due,  they  having  paid 
the  entire  amount  of  the  hukajiree  agreed 
on,  whereas  part  of  the  land  had  been  di- 
luviated,  and  the  hukajiree  to  be  paid  there- 
by rateably  lessened. 

Both  the  Courts  below  disbelieved  the 
defendant's  storv  about  the  diluvion  and 
the  payment  of  the  hukajiree,  and  gave  ihe 
plaintiff  a  decree  for  possession  on  his  de- 
positing Rupees  4,804-14-9— the  amount  still 
due  to  his  mortgagee. 

Three  grounds  of  objection  are  taken  in 
special  appeal — 

(i) — That  the  plaintiff  had  no  cause  of 
action,  he  not  having  tendered  payment  of 
the  mortgage-money  in  full  according  to  his 
agreement ; 

(2)7— That  the  Civil  Court  had  no  juris- 
diction to  set  off  the  suras  claimed  as  huka- 
jiree, such  sums  being  in  the  nature  of  rent 
and  only  recoverable  in  a  Revenue  Court ;  and 

(3) — That  a  large  portion  of  the  claim 
to  hukajiree  was  barred  by  limitation. 

None  of  these  objeciions  were  taken  at 
any  lime  in  the  Courts  below.  They  ad- 
mittedly make  an  entirely  new  case  for  the 
special  appellant,  but  it  is  contended  on  his 
behalf  that,  as  the  objections  involve  points 
of  jurisdiction,  they  can,  in  accordance  with 
several  rulings  of  this  Court,  be  taken  up 
at  any  time. 

The  first  of  the  grounds  appears  to  me 
wholly  untenable.  The  Subordinate  Judge, 
who  tried  the  suit  in  the  first  Court,  consi- 
dered that  there  was  a  cause  of  action  to  the 
plaintiff,  and  the  defendant  never  contested 
that  finding.  On  the  contrary,  he  accepted 
it,  and  admitted  that  the  plaintiff  had  ground 
for  bringing  his  suit,  by  pleading  to  that 
suit  as  brought,  and  traversing  the  plaintiff's 
allegation  a^  to  non-payment  of  the  huka- 
jiree. It  seems  to  me,  therefore,  that  the 
special  appellant  is  not  now  entitled  to  set 
up  an  entirely  different  state  of  things,  or  to 
deny  in  the  last  Court  of  appeal  what  he 
had  virtually  admitted  in  the  Court  of  first 
instance  and  in  the  Lower  Appellate  Court. 

In  support  of  the  second  objection,  it  is 
argued  that  what  the  plaintiff  asks  for  in 
this  suit  is  credit  for  the  rent  of  the  land 


which  was  reserved  to  him  by  the  mortgage- 
deed,  and  that  the  Civil  Court  had  no  juris- 
diction to  award  what  was,  to  all  intents  aad 
purposes,  rent. 

Now,  in  the  first  place,  it  is  a  matter  of 
considerable  doubt  as  to  whether  hukajiree 
can  be  considered  as  rent.  A  Division 
Bench  of  this  Court,  in  the  case  of  Hyder 
Buksh  7'ersus  Hossein  Buksh,  4  Weekly 
Reporter  103,  has  held  that  it  cannot  so  be 
considered.  But  if  it  be  in  its  primary  sense 
rent,  I  doubt  whether,  under  the  circum- 
stances of  this  case,  it  cannot  be  held  If^ 
have  been  claimed  as  such.  The  plaint- 
iff' does  not  ask  the  defendant  to  par 
him  his  rent,  but  wishes  to  have  credit 
given  him  in  account  for  sums  which  the 
defendant  ought  to  have  paid  him,  but  did 
not.  And,  moreover,  the  fact  of  there  being 
a  rent  reserved  would  not  alter  the  essen- 
tial  character  of  the  arrangement  between 
the  parties,  which  was  admittedly  one  d 
usufructuary  mortgage,  or  excuse  the  mon- 
gagee  from  giving  an  account ;  and  if  he  was 
bound  to  give  an  account,  on  what  pretence 
could  he  refuse  to  give  credit  to  his  mort- 
gagor for  the  hukajiree,  which  he  ought  to 
have  paid  long  before  ? 

It  appears  to  me  also  that  the  words  erf 
Section  25  of  Act  X.  of  1859  imply  ihn 
a  suit  by  a  zemindar  to  recover  a  rent  rcsenr. 
ed  on  land  which  has  been  let  out  on  a  zur- 
i-peshgee  lease  should  be  brought  in  a  Civil 
Court,  when  there  are  disputes  between  the 
parties  as  to  the  amount  of  rent  reserved, 
payable  or  j)aid.  I  understand  the  Section 
to  make  a  wide  distinction  between  a  zur-i- 
peshgeedar  and  an  ordinary  tenant,  and  to 
restrict  the  action  of  the  Court  in  respect 
of  the  former ;  and  if  a  zur-i-peshgeedar  be 
not  a  tenant  in  the  sense  of  Act  X.,  how  can 
he  be  sued  for  rent  under  that  Aft  ? 

But,  even  were  it  to  be  granted  that 
hukajiree  is  purely  rent,  and  that  in  this 
case  it  represented  rent,  and  rent  only,  and 
that  the  defendant  was  in  the  position  of 
a  tenant,  still  the  plaintiff  would,  it  ap- 
pears to  me,  have  been  justified  in  bringing 
his  entire  suit  in  the  Civil  Court  as  a  Coart 
of  competent  jurisdiction. 

It  has  been  frequently  ruled  by  this 
Court  that  where  a  plaintiff  seeks  for  a 
remedy  which,  although  one  in  itself,  in- 
volves in  its  details  different  jiu-isdictions,  he 
is  allowed  to  bring  his  suit  in  the  Court 
that  can  give  him  substantial  relief,  although 
a   portion    of  the    thing  claimed    may  be 
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ikrivable  by  itself  in  another  Court.  Thus  a 
Civil  Court  can  try  a  case  of  ejectment  and 
c-profits,  although  the  Revenue  Courts 
ve  jurisdiction  to  hear  and  determine 
)ectment-saits ;  and  a  plaintiff  is  allowed 
go  where  he  can  at  once  get  a  complete 
medy,  and  is  not  obliged  to  institute  two 
parate  suits.  Similarly,  has  it  been  held 
(Juggut  Tara  Chowdhrain  versus  Rajah 
Pfoiap  Chunder  Singh,  3  Weekly  Report- 
er, p.  155'^  that  a  suit  for  the  ascertainment 
and  demarcation  of  a  shikmee  talook  is 
cognizable  by  a  Civil  Court,  notwithstanding 
thai  it  includes  a  claim  for  the  assessment 
of  rem  thereon.  The  same  principle  is  laid 
down  in  Juggo  Mohun  Sahoo  versus  Monee 
Lall  Chowdhry,  1 1  Weekly  Reporter  542, 
and  also  in  the  case  of  Rajah  Neel  Monee 
Singh  versus  Unnoda  Pershad  Mookerjee,* 
I  Bengal  Law  Reports,  Full  Bench  Rulings, 
93,  and  there  are  many  other  similar  rulings. 

Now,  in  the  case  before  us,  the  plaintiff 

I  sued  to   redeem    his   land   by   paying   the 

I  amount  of  zur-i-peshgee   money  still   due. 

To  make  out  his  case,  it  was  necessary  for 

f  him  to  show  that  certain  sums  of  reserved 

rent  bad  been  retained  by  the  defendant  and 

applied  to  the  redaction  of  the  mortgage  debt. 

And  the  Civil  Court  was  the  only  one  that 

could  declare  the  mortgage  satisfied,  and  give 

the  plaintiff  back  his  land.     The  only  Court, 

I  in  short,  that  could  give  the  plaintiff  any  sub- 

:  slaniial  relief  was  the  Civil  Court,  and  on  the 

,  aalhority   of   the    rulings    above   quoted,    I 

ihink  that  there  was  no  want  of  jurisdiction 

in  the  Subordinate  Judge  to  try  the  case. 

The  third  ground  of  appeal  seems  to  be 
disjiosed  of  by  the  ruling  of  the  Full  Bench 
;  in  the  case  of  Payne  versus  Constable  (i 
Ifen.,  Original  Side,  p.  49),  in  which  it  was 
laid  down  that  limitation  was  not  a  question 
of  jurisdiction.  All  the  preceding  rulings 
»hich  allowed  questions  of  limitation  to  be 
pleaded  for  the  first  time  in  special  appeal, 
proceeded  on  the  supposition,  that  limitation 
involved  a  question  of  jurisdiction  and  might 
therefore  be  taken  up  at  any  stage  of  the  case. 

H  therefore  limitation  be  not  a  question  of 
jurisdiction,  then  under  Section  350  of  the 
Civil  Procedure  Act,  the  special  appellant 
has  no  case,  it  having  been  found  as  a  fact 
*Hat  the  defendant  never  paid  the  sums 
swerved  to  the  plaintiff. 

I  think  that  all  grounds  of  special  appeal 
m\  and  that  this  special  appeal  should  be 
dismissed  with  costs. 


Kemp,  J, — I  concur  in  dismissing  this 
special  appeal.  The  points  taken  in  special 
appeal  were  not  raised  below,  and,  on  the 
whole  case,  I  concur  in  rejecting  them  as 
untenable. 


•  10  W.  R.  41. 
Vol.  XII. 


The  26th  July  1869. 

Present  .•-, 

The  Ilon'ble  L.  S.  Jackson  and  W.  Markby, 

judges. 

Possession— Title  —  Parol  asfreement — Regis- 
tration—Section 48,  Act  XX.  of  1866. 

Case  No.  3(32  of  1868. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  East  Bur  divan, 
dated  the  2$th  August  1868,  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  30th  June  iS68, 

Silim  Shaikh  (Plaintiff),  Appellant, 

versus 

Boidonath  Ghuttuck  (Defendant), 
Respondent, 

Baboo  Ashootosh  Chatterjee  for  Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondent. 

The  only  presumption  which  a  Judgfe,  as  a  matter  of 
law,  is  absolutely  bound  to  make  in  favor  of  a  person  in 
possession,  is  that  he  is  in  lawful  possession ;  for  any 
purpose  beyond  this,  possession  is  only  evidence,  to  be 
taken  conjointly  with  the  other  evidence  (if  any),  by 
which  it  is  sought  to  establish  or  impug-n  the  title. 

Though  a  purchaser  under  a  parol  agreement  may,  in 
some  cases  of  immoveable  property,  and  in  all  cases  of 
moveable  property,  rely  upon  his  title  against  the  former 
owner,  that  title  will  not  avail  him  in  any  case  against  a 
rival  registered  purchaser  whether  the  property  be 
moveable  or  immoveable. 

Bv  a  ** declaration**  as  distinisfuished  from  an  "agree- 
ment," in  Section  4S,  Act  X.X.  of  \i>Ctv>,  is  meant  a 
declaration  of  his  wishes  by  the  owner  with  reference  to 
his  property  not  amounting  to  a  contract,  and  which  the 
maker  is  at  liberty  to  recall,  wher<»as  by  an  "  agree- 
ment" is  meant  something  which,  if  correct  in  point  of 
form,  is  binding  on  the  maker. 

Held  that  the  strict  provisions  of  the  Registration 
Act  as  to  registration  do  not  apply  where  possession  of 
the  thing  to  be  transferred  is  given  by  the  owner  to  the 
transferrer. 

Held  that,  as  a  general  principle  of  law,  the  fact  of 
obtaining  possession  affects  the  title,  and  has  in  all 
systems  of  law,  Kuropean  and  Oriental,  been  always 
trented  as  a  most  important  element  in  the  acquisition 
of  title. 

Markby,  J^ — The  plaintiff  in  this  case 
sued  to  recover  two  small  plots  of  land  which 
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we  may  for  convenience  call  plot  No.  i  and  '  presume  every  ihing  in  favor  of  iRe  defend- 
plot  No.  2.  His  case  was  that  he  obtained  ant  in  possession.  In  this,  I  think,  he  was 
a  potiah  for  the  two  plots  from  the  zemin-  ,  wrong.  It  was  admitted  that  the  defendant 
dar  on  the  i6th  Bysack  1275,  and  got  into  ;  was  only  a  tenant.  There  was  evidence,  on 
possession,  but  that  he  was  ousted  by  the  1  the  one  hand,  that  his  tenancy  had  expired, 
defendant  on  the  2nd  Joist  in  the  same  '  and,on  the  other,  that  his  tenure  was  perpetual, 
year.  |  In  this  state  of  things,  the  possession  of  the 

The  defendant  alleged  that  he  had  been  ,  defendant  was  only  one  of  the  elements  to  be 
continuously  in  possession  for  upwards  of  \  ^J^^"  »"^o  consideration  in  determmmg-  whe- 
12  rears  .of  plot  No.  i.  and  that  he  had  ^^er  or  no  the  defendant  had,  as  he  alleged, 
thereby  acquired  'a  ri?ht  of  occupancy  there-  ,  ol>tamed  a  grant  in  perpetuity.  1  hai  ihi^ 
in.  He  also  alleged  that  he  obtained  in  '  ^'^^  ^^e  true  mode  of  considering  the  ques- 
1273  from  the  zemindar,  for  a  consideration,  ,  f'O"  seems  to  me  clear,  and  1  think  it  is 
a  verbal  grant  of  the  plot  No.  2  in  perpe-  [  1^  accordance  J^^th  the  decisions  reported 
tuily  at  an  annual  rent,  subject  however  to  "\  ^^«,  "?  Weekly  Reporter,  4/7.  and  11 
enhancement.  ,  Weekly  Reporter,   301-     ^t  appears  to  me, 

•  .    1      J       •  1   1.      f     1    J  J    therefore,  that  at  present  the  question  whc- 

Thezemmdar  denied  that  he  had  granted  t  j^er  the  zemindar  had  granted  these  lands 

plot  No.  2  to  the  defendant   in  perpetuity,  1  ^^  ii^^  defendant  in  perpetuitv  has  not  been 

but  he  said  that  he  had  granted  him  the  two    ^^j^^ 

plots  for  five  years  and  three  years  respect-  ' 

ively,  which  periods  expired  in  i2;4.  ^^  >s  said,  however,  by   the   plaintiff,    re- 

rr.,  J     1  .    u     ^  .u       1  •  .iT'    t  spondent,  that  we  ought  not  to  remand  the 

There  was  no  doub   about  the  plamt.ff  s  ,    t^^^  ^^^  ^^^  ^^j^,  ^f  ^^^^  ■  ^^  ^^^ 

pottah,  vvh.ch  was  registered.     1  he  Moons.fF  I  .^  ,^^   defendant  established   the  grant    to 

found  .hat  the  defendant  had  not  beer,   ,2    j^        ,f  j^  tuj,     ,^^^  ^^rbal  grant  can- 

vears  in  possession  of  plot  No.    i,  but  he        ^  ■^        -     .  *u      i«-  •a-^    ^.*  u     i.-  l 

i  J  .1  ^  *i  A  c  A  y  11  1'  .V.  \  not  prevail  against  the  plaintiff  s  pottah  which 
found  that  the  defendants  allegation  that  i  •  ^.  .  a  ^  a  c««V:^,>  .q  ^/  a«»  w  ^i 
the  zemindar  had  settled  nlot  No  2  with  ^^  registered;  and  Section  48  of  Act  XX.  ot 
ine  zemindar  naa   settled  plot  JNo.  2  xMth    ^g^^  j^  ^^j.^^    ^^      .^^^^   Section   provides 

h.m   in   perpetuity  was   true.     Accordingly,    ^^      .,  ^,j  j^^^.^ents  duly  registered  under 

he  gave  the  plaintiff  a  decree  for  possession    ..  .u-     a   ..       a      1  ♦•       *'^  ^      ^      ..ui 
£  ^,  ,  V T  1  II-  J   !_•        .   .       *  this  Act,  and  relating  to  any  moveable  or 

of  plot  No.  I  only,  and  dismissed  his  suit  in    i,  ■  u i       ^      .     u^n*^ii    a    .    -^  •    . 

resoect  of  nlot  No   2  1     immoveable  property  shall  take  effect  against 

r  i  •    '  <*  any  oral  agreement  or  declaration  relatin:; 

Both  parties  appealed  with  regard  to  plot  '  '*  to  the  same  property.'* 
No.  2,  the  Lower  Appellate  Court  savs  that,  ; 

inasmuch  as  the  defendant  was  in  possession  1  ^^  wowXd  certainly  appear,  applying  ordi- 
both  before  and  after  the  grant  of  the  potiah  1  "ary  principles  of  construction  to  these 
to  the  plaintiff,  **  the  party  seeking  for  an  \  words,  that  as  against  the  holder  under  a 
"  ejectment  from  that  possession  must  first !  registered  title,  the  holder  under  a  title  de- 
"  prove  that  the  possession  held  by  the  1  ^^^'^^  ^^om  a  parol  agreement  would  be  in  all 
"  defendant  was  under  a  temporary  settle-  ^^^^^  defenceless.  If  the  case  falls  within 
"  ment.  But  the  record  shows  that  the  i  Sections  17  and  49,  the  parol  agreement  can- 
*'  plaintiff,  appellant,  has  been  very  weak  on  "^^  ^«  o^^"^"  '^^  evidence.  If  the  case  falls 
"  that  point."  I  within  Sections  18  and  49,  the  parol  agrec- 

Tv,;o  ...^TA-^oro  f^   ^«  4^  u  .         1      ment  is  of  no  avail.     And  unless  some  dis- 

1  his  appears  to  me  to  be  an  extremelv    *•     .•  -u     a-  j      u-  u   •        *    . 

^^^ar,*\^uZrsr.r    ^^A^    ^f    A'        '  c   1 -^    tinciiou  cau  be  discovered, which  is  not  at 

unsatistactorv    mode    or    disposinsr   of   this    c    .    •  u^  *  *u  u  .. 

joo,,^  ^f   f«^»      A    ..  •  .  r  I  first  sight  apparent,  the  purchaser,  no  matter 

issue  of   fact.     A    person   in   possession   of'     u  .u        r        ^  *-  %       t  r     j    *       u 
r^,^r^^r♦,,  ^,,^v,f  «^  ul  ^.^r.  ^  J  •    u    .     \   ^*  I  whc  hcr  of  au  article  of  food  at  a  shop  over 
property  ought  to  be  presumed  to  be  m  law-  J  ..  ^  c  •  r  i     j  .u 

r.,1  ,..^..o«ocM^«  .,,.f:i   X.^  ^     ^         1       u  ^he   counter  or  of   a   piece   of  land   worth 

tul  possession  until  the  contrary  be  shown  :  :  o  a  \    ^  *  v 

but  this  is    I  believe    the  o  1  .    '  •  Rupees  10,000,  under  a  parol  agreement,  has, 

which  a  Judge  as  ruaher  oflal  Ts^'Su^^^  -  f^''  I  ^^f  ^^^"^"^  x^^.itv^d  purchaser,  a 
bound    to  make.     For  any  purpose  beyond      ^^^ 

this  possession  is  only  evidence,  to  be  taken  The  consequences  of  such  a  construction 
conjointly  with  the  other  evidence  (if  any)  need  hardlv  be  pointed  out.  Probably  no 
by  which  it  is  sought  to  establish  or  im-  '  one  who  ha's  purchased  any  of  the  ordinarv 
pugn  the  title.  The  Principal  Sudder  articles  of  daily  use  or  consumption  since 
Amecn  seems  to  me  to  have  entirely  over-  1866,  would  be  able  to  make  out  a  safe  title 
looked  this  distinction.  He  appears  to  think  '  to  them,  nor  would  it  be  possible  to  acquire 
jhat  he  was  bound  as  a  matter  of  law,  to  .  a  safe  title  to  the  most  tiivial  thing  imagin- 
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able  without  the  expensive  and  troublesome 
formaliiy  of  a  registered  instrument. 

I  think  it  quite  impossible  that  the  Legis- 
lature intended  the  Ad  to  apply  to  such 
cases  as  these,  and  it  is,  therefore,  necessary 
to  search  for  some  distinction  which  -Avill 
enable  us  to  escape  from  this  conclusion. 
The  choice  seems  to  me  to  be  between  these 
three  courses  :  either  (i)  to  hold  that  when 
possession  is  delivered,  the  strict  rules  laid 
down  in  the  Registration  Ad  do  not  apply ; 
or  (i)  to  put  some  limit  upon  the  words 
"  declaration  or  agreement  ''in  Section  48  ; 
or  (3)  to  make  some  distinction  between 
moveable  and  immoveable  property. 

The  most  obvious — perhaps  the  most   sa- 
lisfacior}* — distinction  would  have  been  the 
almost  universally  recognized   one   between 
the  modes  of  acquiring  moveable  and   im- 
moveable property.     I  may  observe  that  the 
consideration  whether  or  no  this  distinction 
exists,  does  not  bear  directly  upon  the  ques- 
tion before  us,  because  the  distinction,"  if  any, 
is  in  favor  of  moveable  property,  and  this 
is  the   case   of  an   interest   in   immoveable 
property.     But  it   bears  generally  upon  the 
interpretation  of  the  Ad,     For,  to  my  mind, 
it  does  not  involve  any  absurdity  to  require 
in  all  cases  a  registered  written  instrument 
to  complete  the  title  to  immoveable  proper- 
ty, so  that,  if  ibis  distinction  could  be  estab- 
lished, there  would  be  much 'less  dilficully 
in  cair}ing  out  in   their   integrity   the   pro- 
visions of  the  Act.     But  it  so  happens  that, 
contrary   to   usual  principles,    a   distinction 
between  the  modes  of   acquiring  moveable 
and  immoveable  property  is  not  recognized 
by  general  Hindoo  Law,  which  requires  the 
Nime   formalities    for   the    acquisition    and 
transfer  of  all  kinds  of  property.     We  must, 
therefore,  look  for  the  distinction  to  the  Act 
i^elf.    But  though  the  Act  makes  a  broad 
distinction  between  the  necessity  of   regis- 
tration of   moveable  and   immoveable   pro- 
perly in   Section   17,   it  distinctly  excludes 
any  such  distinction  in  Section  48.     Though, 
therefore,  a  person  may,  under  a  parol  agree- 
ment in  some  cases,  at  any  rate,  of  immove- 
able properly,  and  in  all  cases  of  moveable 
properly,  rely  upon  his  title  against  the  for- 
tncr  owner,  this  title  will  not  avail  him  in 
any  case  against  a  rival  registered  purchaser, 
vbcibcr  the  property  be   moveable   or   im- 
moveable. 

Next,  what  is  the  proper  sense  to  be  at- 
tnbnied  to  the  words  "declaration  or  agree- 
ttcni"  in  Section  48.'  With  regard  to  the 
fifsl  of  these  words,  I   imagine  that  by  a 


declaration  as  distinguished  from  an  agree^ 
menty  is  meant  a  declaration  of  his  wishes 
by  the  owner  with  reference  to  his  pro- 
perty, not  amounting  to  a  contract,  and 
which  the  maker  is  at  liberty  to  re-call ; 
whereas,  by  an  **  agreement "  is  meant  some- 
thing which,  if  correct  in  point  of  form,  is 
binding  on  the  maker.  And  the  question 
seems  to  be  this,  whether  under  the  words 
"agreement  or  declaration"  in  Section  48, 
the  Legislature  intended  to  include  all 
the  documents  which  viusl  or  jnay  be  re- 
gistered under  Sections  i^  and  18.  If  I 
adhere  to  the  ordinary  and  (as  I  should 
say)  correct  meaning  of  the  words,  I  come 
.to  the  conclusion  that  they  did  include  all 
such  documents.  Every  document  there 
specifically  mentioned  is  either  a  **  declara- 
tion" or  an  "agreement,"  and  a  division 
of  documents  into  *' declarations '*  and 
"  agreements  "  does  appear  to  be  a  tolerably 
correct  and  complete  one.  It  has,  indeed, 
occurred  to  me,  that  it  is  just  possible  that 
the  word  "  agreement "  may  have  been  meant 
only  to  refer  to  that  kind  of  agreement 
which  was  as  yet  entirely  unperformed — 
that  kind  of  agreement  which. English  writ- 
ers sometimes  call  "executory."  Such  a 
construction  is  not  altogether  without  pre- 
cedent. Some  such  restricted  meaning  has 
been  put  upon  the  word  "  agreement "  in 
the  English  Statute  of  Frauds  by  the  de- 
cision of  the  Court  of  Queen's  Bench  in 
Donellan  versus  Read,  Volume  III.,  Barn- 
wall  and  Adolphus's  Reports,  899.  But 
that  decision,  though  long  acted  on,  has, 
1  think,  generally  been  considered  to  do 
violence  to  the  words  of  the  Statute. — {See 
Smith's  leading  cases,  5th  Edition,  Volume 
I.,  page  284.)  And  1  am  bound  to  say, 
I  do  not  understand  upon  what  reasoning 
it  is  founded.  I  think,  therefore,  the  word 
"  agreement  "  in  this  Section  must  bear  its 
ordinary  meaning. 

There  yet  remains  the  first  of  the  three 
alternatives  which  I  mentioned  above, 
namely,  to  hold  that  the  strict  provisions  as 
to  registration  do  not  apply  where  possession 
of  the  thing  to  be  transferred  is  given  by 
the  owner  to  the  transferree.  It  is  true 
that  there  is  nothing  in  the  words  of  the 
Act  which  expressly  authorizes  such  a  dis- 
tinction ;  but,  on  the  whole,  I  cannot  help 
thinking  that  it  must  have  been  intended. 
It  would  be  very  strange,  if  just  when  the 
Law  Commissioners  were  reporting  that  the 
provisions  of  the  English  Statute  of  Frauds, 
which  require  contracts  to  be  in  writing, 
were  "  not  suited  to  the  habits  and  present 
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condiiion  of  the  people  in  India,"  that  ibe 
Legislature  here  should  pass  a  Registration 
A6t  which  makes,  not  only  a  writing,  but  a 
registered  writing,  necessary  for  every  trans- 
action relating  to  an  interest  in  land  or  goods 
of  whatever  value,  which  would  be  a  Statute 
of  Frauds  for  India  going  far  beyond  the 
Statute  of  Frauds  in  England  in  its  require- 
ments, and  extending  over  all  the  ordinary 
transactions  of  daily  life.  1  think  the 
legislature  cannot  have  intended  the  provi- 
sions of  Sections  17,  18,  and  48,  to  apply  to 
cases  of  transfer  of  an  interest  in  moveable 
properly  where ^the  transfer  is  followed  by 
putting  the  iransferree  in  possession ;  and  if 
they  do  not  apply  to  this  case  when  the  sub- 
ject df  transfer  is  moveable  properly,  neither 
do  they  apply  to  a  similar  case  where  the 
subject  of  the  transfer  is  immoveable  pro- 
perty. 

It  certainly  seems  that  this  view  is  not 
altogether  in  accordance  with  that  which  has 
been  taken  by  another  Division  Bench  when 
discussing  the  Registration  Ad  of  1864  in  a 
case  reported  in  10  Weekly  Reporter,  page 
231.  In  that  Ad  there  does  not  appear 
to  be  any  clause  precisely  similar  to  Section 
48  of  the  Ad  of  1866 ;  but  Section  68  of  the 
Ad  of  1864  is  similar  to  Section  50  of  the 
Ad  of  1866,'  giving  priority  to  registered 
deeds  over  unregistered  ones  even  in  cases 
where  the  registration  is  not  compulsory. 
And  upon  that  Section,  Phear  and  Hobhouse, 
yy,y  held  that  a  registered  bill  of  sale  must 
prevail  over  a  prior  parol  sale,  although  the 
purchaser  had  obtained  possession  under  the 
latter.  Thev  say,  "The  parol  contract  can- 
"  not  rank  higher  than  an  *  instrument,'  and 
•'  it  seems  to  us  that  whether  possession  was 
**  had  under  the  first  instrument,  namely, 
*' the  first  parol  contract  of  sale,  or  not,  is 
**  immaterial  so  far  as  regards  the  operation 
"  of  the  Act.  The  possession  does  not 
"  ajject  the  title.  It  only  shows  that  the 
*'  person  had  succeeded  in  obtaining  enjoy- 
"  ment  of  the  property  under  his  title y 

I  confess  that  this  view  seems  to  me  hard- 
ly in  accordance  with  the  view  expressed  by 
Steer  and  Phear,  JJ*^  in  a  case  reported 
in  4  Weekly  Reporter,  page  50,  where  those 
Judges  are  reported  to  have  held  that  Act 
XIX.  of  1843  does  not  apply  to  a  case  when 
enjoyment  has  actually  taken  place  under  the 
first  deed;  and,  with  great  respect,  I  must  say 
that  I  am  unable  to  assent  to  the  proposition 
that,  as  a  general  principle  of  law,  **  posses- 
sion,'' that  is,  as  I  understand  it,  the  fact  of 
obtaining  possession,  does  not  affect  the  title. 
I  have,  indeed,  generally  understood  that 
the  delivery  of  possession  is  not  considered 


absolutely  necessary  to  the  acquisition  0^ 
title  under  modern  Hindoo  Law.  The 
Privy  Council  have  recently  expressed  a 
doubt  upon  this  point. — (.SV^  2  Bengal  Law 
Reports,  1 1 7,  Privy  Council.)*  But  bow- 
ever  this  may  be,  there  is,  I  think,  no  reason 
for  saying  that,  under  modern  Hindoo  Law, 
possession  may  not  sometimes  complete  an 
otherwise  defective  title. 

The  acquisition  of  possession  has  in  all  sys- 
tems of  law,  European  and  Oriental,  been 
always  treated  as  a  most  important  element  in 
the  acquisition  of  title.  Under  the  Roman 
Law,  it  was  absolutely  essential — tradiiioni^ 
bus  et  usucapionibus  non  nudis  pactwnihui 
rerum  dominia  transferuntur — and  this  is 
what  a  Roman  lawyer  considered  as  the  na- 
turaU  by  which  he  meant  the  universal,  mode 
of  acquiring  property.  The  same  notion  pre- 
vailed, and  still  prevails  to  a  greater  or  less 
extent,  in  every  country  in  Europe.  The 
French  Code  recognizes  it  emphatically  in 
the  phrase  "  en/ait  de  menbles  la  possession 
vant  litre,''  The  necessity  in  some  cases  of 
delivery  of  possession  in  order  to  complete 
title  is  also,  as  is  well-known,  recognized 
by  the  Mahomedan  Law.  And  there  is  no 
ground  for  saying,  as  far  as  I  can  see,  that 
its  effect  is  ignored  by  the  Hindoo  Law. 
On  the  contrary,  I  imagine  the  title  of  a 
purchaser  from  a  person  who  is  not  the 
true  owner,  which,  under  certain  circum- 
stances is,  or  certainly  7vaSj  recognized  by 
the  Hindoo  Law  {see  Jugganatha's  Digest, 
Book  II.,  Clause  2,  Section  11.,  para.  48),  de- 
pended entirely  on  possession.  In  the  Mitak- 
shara.  Chapter  III.,  Sections  3  to  6  of  the 
portion  contained  in  the  work  of  W.  H.  Mac- 
naghten,  there  is  a  very  elaborate  discussion  on 
possession,  and  in  Section  6  there  occurs  this 
passage :  **  It  has  been  shown  that  possession 
**  when  accompanied  by  a  title,  is  evidence 
"  of  right ;  but  lest  it  should  be  supposed 
'^  that  a  title  without  possession  affords  equal 
"  proof,  it  is  declared  *  where  there  is  not 
"  the  least  possession,  there  the  title  is  not 
"  weighty.*  Such  is  the  intent.  With 
**  whatsoever  title  there  is  not  the  least 
"  occupancy,  in  that  title  there  is  no  suffi- 
"  cient  weight."  These  passages  seem  to 
me  to  show  that,  even  in  Hindoo  Law,  by 
obtaining  possession,  a  man  not  only  obtain- 
ed enjoyment  under  his  title,  but  that  he 
went  through  a  ceremony  which  in  some 
cases  was-  highly  efiicacious  in  completing 
his  title. 

Moreover,   the    decisions  on   the  eaHier 
Registration  Act  of  1843  appear  to  me  to  be 

♦  Rajah  Saheb  Perladh  Singh,  12  W,  R.,  p.  6L 
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capable  of  reconciliation  only  on  the  view 
^bat  the  acqaisition  of  possession  has  the 
IfcfTect  of  completing  an  otherwise  defective 
atle.  Some  of  the  decisions  on  that  Act  in 
vhich  the  unregistered  transactions  have 
supported  rest  upon  the  ground  that 
^e  earlier  Act  only  applies  when  the  rival 
'Claimants  are  both  purchasers  or  donees,  or 
both  mortgagees,  and  not  when  one  is  a  pur- 
chaser and  the  other  a  mortgagee.  That  is 
Ifaegroond  of  the  Full  Bench  decision  of  the 
High  Court  in  5  Weekly  Reporter  61,  and 
the  decision  of  the  late  Sudder  Court  of  the 
25th  September  1852.  But  in  two  cases — one 
reported  in  i  Hay  261,  and  the  other  decided 
on  the  29tb  May  1869,  by  Kemp  and  Glover, 
JJ,  (Special  Appeal  No.  520  of  1869*) 
—it  has  been  held  that  a  registered  deed  of 
sale  will  not  prevail  against  an  unregistered 
sale  or  gift  of  prior  date.  In  both  these 
cases,  however,  the  first  purchaser  had  got 
inlo  possession,  and  that  fact  is  relied  upon 
in  the  judgments.  Upon  this  ground,  and 
npon  this  ground  alone,  as  it  appears  to 
me,  these  judgments  can  be  supported. 
There  is  also  the  decision  in  4  Weekly 
Rcponer  to  which  I  have  already  alluded. 
On  the  other  hand,  in  a  casef  reported  at 
P*?c  *97»  >  Bengal  Law  Reports,  Appellate, 
it  was  held  that  a  title  derived  from  a  regis- 
tered mortgage  was,  under  the  Act  of  1843, 
a  better  title  than  that  derived  from  a 
previous  mortgage  which  was  unregistered. 
Tnis  last,  I  must  sa}*,  seems  the  only  i)os- 
:  able  interpretation  of  that  Act,  if  it  applies  ; 
and  in  the  case  in  1  Bengal  Law  Reports,  it 
did  apply,  because  the  first  mortgagee  had 
99/ obtained  possession. 

The  result  is  that,  in  my  opinion,  the  case 
ooghi  to  be  remanded  for  a  decision  upon 
the  qaesiion  whether  the  zemindar  granted 
to  the  defendant  plot  No.  2  in  perpetuity ; 
and  that,  if  he  did  so,  effect  ought  to  be  given 
io  the  grant  notwithstanding  the  subsequent 
wgislered  poitah. 

With  regard  to  plot  No.  i,  the  finding  of 
Ac  Lower  Appellate  Court  is  also  unsatisfac- 
torr.  The  6rst  Court  had  found  that  the 
defendant's  allegation  of  a  right  of  occupancy 
by  12  years'  possession  had  not  been  proved. 
The  defendant  appealed  against  the  decision, 
*nd  ihc  Principal  Sudder  Ameen  reverses 
this  part  of  the  Moonsiff's  decision,  but  his 
finding  is  most  indefinite.  He  merely  says 
^  **  the  evidence  produced  by  the  defend- 
**  intm  support  of  his  possession  is  conclusive 
"•enough."    But  there  was  no  dispute  about 

•"iTwrR,'559. 
t  Proladh  Misser,  Appellant,  to  W.  R,  291. 


the  defendant's  having  been  in  possession  ; 
the  dispute  was  as  to  how  long  he  had  been 
in  possession,  and  the  Principal  Sudder 
Ameen  ought,  before  reversing  the  decision 
of  the  Moonsiff,  to  find  distinctly  that  the 
defendant  had  been  12  years  in  possession, 
and  had  been  so  under  such  circumstances 
as  to  give  him  a  right  of  occupancy. 

I  think,  therefore,  that  the  case  ought  to 
be  remanded  for  a  re-trial  of  the  two  questions 
which  I  have  pointed  out. 

Jackson^  J, — I  concur. 


The  26th  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Objection  under  Section  2^6,  Code  of  Civil  Pro- 
cedure—Attaching creditor's  right  of  action. 

Case  No.  200  of  1869. 

Special  Appeal  from  a  deciston  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  ^th  December  1868,  affirming 
a  decision  of  the  Moonsiff  of  that  Dis- 
trict, dated  the  i^th  June  1868, 

Chintamonee  Sein  (Plaintiff),  Appellant, 

versus 

Issur  Chunder  Chunder  and  others  (Defend- 
ants), Respondents, 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

When  the  same  property  is  attached  in  execution  of 
different  decrees,  and  all  the  attachments  are  removed  in 
consequence  of  the  claim  of  an  objector  under  Section 
246,  Act  VIII.,iS59,  it  »s  not  necessary  for  each  attach- 
ing creditor  to  brinjf  a  separate  suit.  If  one  of  the  cre- 
ditors bringrs  a  suit  ag^ainst  the  objector,  and  therein  sets 
up  the  right  of  ownership  of  the  orij^inal  iudgrment- 
debtor,  he  effectually  gets  rid  of  the  claim  of  the  objector, 
and  leaves  the  road  open  for  other  parties  having  a  lien 
upon  the  property. 

Jackson,  J^—lc  appears  to  me  that  the 
decision  of  the  I^wer  Appellate  Court  is 
erroneous.  The  suit  relates  to  certain  pro- 
perty which  belonged  originally  to  one  Alia 
Hafez.  This  person  mortgaged  the  property 
in  question  to  Banee  Madhub  on  the  12th 
Aughran  1268.  Immediately  afterwards, 
that  is  to  say,  on  the  12th  Pous,  he  mort- 
gaged the  same  property  over  again  to  Issar 
Chunder,  and  Issur  Chunder,  it  seems,  had 
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no  notice  of  the  first  mortgage.     Both  mort-  '  enforce  the  lien  which  he  had  upon  thai  pro 


gagees  brought  suits  against  Alia  Hafez;  and 
got  decrees  for  the  money  advanced,  re- 
spectively, with  a  declaration  that  the  pro- 
perty was  liable  to  be  sold  in  satisfaction 
of  their  decrees,  and  they  both  subsequently 
attached  the  property. 

Pending  the  attachment,  one  Dhone  Kisto 
preferred  a  claim,  and  that  claim  was  al- 
lowed under  Section  246  of  the  Code  of 
Civil  Procedure.  Banee  Madhub,  who  after 
this  sold  his  rights  to  the  present  plaintiff, 
Chintamonee,  took  no  steps  immediately 
to  get  rid  of  this  order  ;  but  Issur  Chunder, 
the  other  mortgagee,  did  bringa  suit  within 
one  ^'ear,  and  got  the  claim  of  Dhone 
Kisto  set  aside,  and  established  the  rights 
of  the  judgment-debtor.  He  then  pro- 
ceeded to  have  the  property  sold  under  his 
own  decree,  and  he  purchased  it  himself. 
Banee  Madhub's  vendee,  Chintamonee,  now 
brings  this  suit  in  his  turn  against  Issur 
Chunder,  to  have  it  declared  that  the  pro- 
perty may  be  sold  in  satisfaction  of  his 
earlier  lien.  This  suit  has  been  thrown  out 
by  the  Courts  below,  not  on  the  ground  that, 
as  alleged  by  Issur  Chunder,  the  mortgage- 
transaction  between  Banee  Madhub  and  Alia 
Hafez  was  one  of  a  fraudulent  character, 
but  on  the  ground  that  Banee  Madhub^  by 
omitting  to  bring  any  suit  within  one  year 
after  the  allowance  of  Dhone  Kisto's  objec- 
tion, had  lost  his  right  of  lien  upon  the  pro- 
perly, and  was  effectually  concluded  by 
that  order. 

It  does  not  seem  to  me  that  the  terms  of 
Section  246  have  the  effect  of  completely 
barring  any  party  against  whom  an  award 
is  given  under  that  Section,  whatever  cir- 
cumstances may  afterwards  happen.  I  do 
not  think  that,  if  this  properly  had  been 
attached  by  several  creditors,  and  all  those 
attachments  had  been  removed  in  conse- 
quence of  the  claim  of  Dhone  Kisto,  it  was 
necessary  for  each  attaching  creditor  to 
bring  a  separate  suit ;  but  I  think  that, 
when  one  of  those  creditors  brought  a  suit 
against  the  objector,  and  in  that  suit  set  up 
the  right  of  ownership  of  the  original  judg- 
ment-debtor, he  effectually  got  rid  of  the 
claim  of  the  objector,  and  left  the  road  open 
for  other  parties  having  a  lien  upon  the  pro- 
perty. I  think,  therefore,  that  the  present 
plaintiff,  who  represents  the  earlier  mortga- 
gee, is  not  debarred  by  his  omission  to  bring 
a  separate  suit  under  Section  246,  but  that 
he  is  quite  competent  to  maintain  his  present 
contention  against  Issur  Chunder,  and   to 


perly  under  the  mortgage  effected  br  Allt 
Hafez.  1  think,  therefore,  that  the  decision 
of  the  Court  below  must  be  set  aside  widi 
costs. 

Markbyy  J, — I  am  of  the  same  opinion. 


The  26th  July  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson. 

Judgis, 

Mortgage— Evidence— Sections  17  and  49,  Ite- 

gistration  Act. 

Case  No.  174  of  1868. 

Regular  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Bhaugulport, 
dated  the  roth  June  1868, 

Nilambur  Singh  and  others  (Defendants), 

Appellants, 

versus 

Fulteh  Chund  Shahoo  (Plaintiff),  Rfspondat, 

Messrs,  R,  E,  Twidale  and  C  Gregory 
for  Appellants. 

Mr,  y,  S.  Rochfort  for  Respondent. 

Su  fa  r  as  a  hye-ioil'toufa,  or  deed  of  conditional  sale,  »s  * 
mortgage,  it'crcatesan  interest  in  immoveable  property, 
and  its  registration  is  compulsory  under  Clause  2, Sect'oa 
17  of  the  Indian  Registration  Act;  but,  so  far  as  it  is  a 
covenant  or  agreement  for  the  re-payment  of  themonfy 
lent  on  a  particular  day,  it  is  not  an  instrument  reqaj* 
ing  registration,  and  it  is  admissible  in  evidence  notwtfl- 
standing  the  provisions  of  Section  49. 

Norman,  J, — This  was  a  suit  to  recover 
5,500  rupees,  with  interest  at  2  per  cent,  a 
month  from  the  2nd  of  Assin  1274. 

The  facts  established  by  evidence  are  that 
the  defendants  borrowed  Rupees  5,500  from 
the  plaintiff,  to  receive  which  defendants 
Nilambur,  Permanund,  and  Bhiknaih  exe- 
cuted a  deed  containing  an  agreement  that 
they  would  repay  the  principal  and  interest 
at  2  per  cent,  per  month  in  the  month  oi 
Srabun  in  the  Fuslee  year  1274,  and  in  the 
event  of  non-payment  thereof  would  ^f^ 
Mouzah  Bhowaneepore  and  other  properties 
to  the  plaintiff.  The  defendants  denied  the 
execution  of  this  instrument  of  conditional 
sale  before  the  Registrar,  and  consequent!}',^ 
the  instrument  could  not  be  regis'.ered,  the 
plaintiff  sued  to  recover  back  the  money 
^Vith  interest. 
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The  26th  July  1869. 
Present  : 


The  Hon'ble  L.  S.  Jackson  and  VV.  Markby, 

judges. 


The  Principal  Sudder  i^meen  held  that 
the  instrument,  as  a  bve-bfl-wnfa,  or  deed 
of  conditional  sale,  Avas  one  which  it  was 
necessary  to  register.  In  that  view  we  do 
not  concur.     So  far  as  it  was  a  mortgage  or 

deed  of  conditional  sale,  it  no  doubt  created  ^     *.       .^  r.    ^-  -     a  4. 

in  the  mortgagee  an  interest  in  the  immove-    Reviews-Fresh  ^evidence-Section    335,    Act 

able  properly  to  which  it  relate?,  and  there-  ^                           '         ^^' 

fore,  under  Section  17,  CLluse  2,  registration  *            Case  No.  27  of  1869. 

^as    compulsory.     But    so    far    as    it    is  . 

a  covenant  or   agreement   for   the    re-pay-  Special  Appeal  Jrom   a   decision  passed  by 

ment  of  the    money   lent   on    a    particular  Hie     Additional     Subordinate     Judge    oj 


East  Burdivdu,  dated  the  27th  Jutv  1868, 
affirming    a  decision    of  the  Moons  iff  of 
that    District,     dated    the     28th     March 
186-]. 

Beharee  Lall  Nundee  and  another  (two  of 
the  Defendants),  Appellants^ 

versus 

Troyluckho  Moyee  Burmonee  (Plaintiff), 

Respondent. 

Baboo  Bama  Churn  Banerjee  for  Appel- 
lants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 


day,  it  is  not  an  instrument  which  requires 
r^gisiraiion  ;  and  therefore,  in  such  character 
and  for  such  purposes,  it  is,  in  our  opinion, 
admissible  in  evidence  notwithstanding  the 
provisions  of  Section  49. 

The  cases  of  Woodoy  Chand  Jana  versus 
Niiye  Mundul  y  Weekly  Reporter,  page  11 1, 
and  Gobiud  Pershad  versus  Nandoram,  *  1 
Bengal  Law  Reports,  App.,  192,  are  in  point. 
We  must,  however,  express  our  dissent  from 
the  proposition  that  the  instrument  in  the 
case  last  cited  did  not  directly  create  a  right 
in  immoveable  property,  or  as  such  requires 
registration. 

As  regards   the  three   appellants    Nilam- 
bur,  Permanund,  and  Bhiknath,  the  appeal 

mast  be  dismissed  with  costs.  ,       i,     '      Where  a  Lower  Appellate  Court  admitted  a  review 

As   regards    the     defendant    Joynath — he  1  ^yith  the  object  of  taking-  into  consideration  a  material 
alleges  that   he  was  an  infant  at  the   time   of     issue  which  it  had  omitted  to  consider  at  the  trial : 
the  execution  of  the   bond.      The  bond  was,  '      Held  that,  having  admitted  the  review  on  grounds 

in  fact,  not  execated  by  him.  but  by  hisbro-  ,  jJ„trter1ict^V3t5Ta '^nt!  T.S^^^^^^^^^^ 

ihcr  Bhiknath  in  his  name.  1  ne  rrm-  f^^sh  evidence,  if  required,  to  enable  it  to  pronounce  a 
Cipal  Sadder  Ameen  finds,    first,  that  it  was  ,  satisfactory  judgment,  or  for  any  substantial  cause. 

not  proved  that  he  was  a  minor  at  the  time  j^farkby,  J.—U  this  case,  the  plaintiff 
of  the  execution  of  the  deed,  and  then  1  ^^^^^  ^^  establish  her  right  as  a  co-sharer  in 
determines  that  as,  if  he  had  been  a  minor  ,  ^^^^^.^^  property.  She  obtained  a  decree  in 
he  would  have  been  bound  by  the  acts  ot  ^^^  ^^^^^  ^^^^^^  ^^^  ^j^lg  ^g^^ee  was  set  aside 
his  elder  brother  Bhiknath  as  his  guardian,  .  ^^  ^  ^^j  yj^^  plaintiff  then  applied  for  a 
so,  whether  minor  or  not,  he  is  bound  in  the  1  ^^^,^^  ^^  ^^^  around  that  a  material  issue 

ly,  he  maj 

^e  had  be 
completed.  But  the  respondent's  vakeel  ad-  ^^^  ^^^  ^^^^  brought  to  the  notice  of  the 
mitlcd  that  he  could  not  show  that  Joynath  1  ^^^^^  ^^  ^^^  argument  on  the  appeal ;  and 
was  a  party  to,  or  in  any  way  bound  by,  ^^^«  '  that  she  was  now  ready  to  produce  addi- 
wrongful  acts  of  the  defendant  Bhiknath.  :  ^.^^^j  evidence  in  support  of  the  same  issue. 
The  result  will  be  that  the  suit,  as  against    ^^^.^^  ^^,^g     -^^  ^^  ^^^  defendant ;  and  after 


Joynath,  must  be  dismissed  without  costs. 

The  decree  of  the  Lower  Court  will  there- 
fore be  modified.  The  plaintiff  will  reco- 
ver from  the  defendants  Nilambur,  Perma- 
nund.  and  Bhiknath  5,500  rupees,  with 
interest  at  2   per  cent,  per  month  from  the 


hearing   the   parties,   the   Judge    made   the 
following  order : — 


"  This  day  the  petition  for  review  came 
"  to  be  argued  before  me.     It  appears  from 

_  _.  ^ ^ ,"the  original  judgment  that  the  Court  did 

2nd  of  April  1874  to  the  dale  of  this  de-  "not  express  any  opinion  on  the  point  as 
crce  of  this  Court,  with  costs  both  in  this  "to  whether  the  sale  impugned  was  held 
Coun  and  the  Court  below,  and  interest  at  "  jn  a  private  manner,  as  alleged  by  the 
t  percent,  on  the  amount  of  the  decree.  "plaintiff,  or  not.     This,  no  doubt,  is  a  de- 

•  Gopal  Pershad,  Appellant.  10  W.  R.  252.       '  '^  ^ect  which  Ought  to  be  rectified  by  review. 
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**  Again,  a  certain  chalian  which  was  in  ihe 
'*  record  has  not  at  all  been  noticed  in  the 
"  judgment.  The  pleader  for  the  plaintiff 
"says  that  it  altogether  escaped  him  to 
"  bring  it  to  the  notice  of  the  Court.  The 
*'  plaintiff  has  also  filed  copies  of  certain 
"other  petitions,  wiih  the  present  petition, 
"  to  show  that  the  defendant  talookdar  ^was 
"  perfectly  aware  that  she  was  an  8-annas 
"  co-sharer  of  the  tenure.  1  think  it  right 
"  to  ascertain  the  point  of  fraud  or  no  fraud 
"  with  reference  to  the  said  documents. 
"The  review  is  accordingly  admitted  to 
"  try  the  said  two  points." 

When  the  case  was  heard  in  review,  the 
Jadg^  reversed  his  former  decision  and 
afRrmed  the  original  decree. 

From  this  decree  the  defendant  has  now 
appealed,  and  the  first  substantial  objection 
which  he  has  made  is,  that  the  Judge  was 
wrong  in  admitting  the  review  without  as- 
signing any  reason  why  the  additional  evi- 
dence was  not  produced  at  the  trial. 

It  appears  to  me,  however,  on  reading  the 
above  order,  that  the  object  of  the  review 
was  to  take  into  consideration  a  material 
issue  which  the  Court  had  omitted  to  con- 
sider. Why  the  Court  had  omitted  to  con- 
sider it  is  not  very  clear,  but  I  am  not  pre- 
pared to  say  that  this  was  not  a  legal  ground 
for  reviewing  a  judgment. 

It  is  still,  however,  argued  that  the  Ap- 
pellate Court  had  no  power  to  admit  the 
fresh  evidence.  That  clearly  was  so  under 
Section  376,  because  it  is  admitted  that  no 
reason  was  assigned  before  the  Judge  on 
the  application  for  review  why  the  evidence 
was  not  produced  at  the  trial. 

But  there  being  sufficient  grounds  for 
admitting  the  review  independently  of  the 
fresh  evidence,  1  think  the  question  as  to 
the  admissibility  of  that  evidence  turns  on 
Section  355.  I  do  not  think  the  Judge 
admitted  the  review  in  order  to  admit  the 
fresh  evidence,  but  having  admitted  the 
review  thought  it  proper  that  the  fresh  evi- 
dence should  be  received. 

Section  355  provides  that  the  Appellate 
Court  may  admit  fresh  evidence,  if  the  evi- 
dence is  required  to  enable  it  to  pronounce 
a  satisfactory  judgment,  or  for  any  other 
substantial  cause.  The  latter  part  of  the 
section  says :  "  Provided  that,  whenever 
«<  additional  evidence  is  admitted  by  an  Ap- 
"  pellite  Court,  the  reasons  for  the  admis- 
"  sion  shall  be  recorded  in  the  proceedings 
«« of  such  Court." 


The  Privy  Council  have  held,  as  seems 
to  me  they  must  hold,  that  this  Section  does 
not  make  the  act  of  the  Judge  in  recordinv 
the  reasons  for  receiving  the  evidence  **a 
"  condition  precedent  to  the  reception  of 
"  the  evidence  "  (Sutherland's  Privy  Coun- 
cil Judgments,  page  68) ;  but  this  Court  has 
nevertheless  held  in  some  cases  (10  Weekly 
Reporter  228  and  378)  in  special  appeal 
that  the  evidence  has  been  improperly  re- 
ceived and  has  on  that  account  set  aside  the 
decision.  1  imagine  that  these  cases  rest 
upon  the  ground  that  it  was  considered 
that  there  the  Judge  below  had  never  consi- 
dered the  matters  at  all  with  reference  10 
the  provisions  of  Section  355,  and  had  never 
decided  upon  that  Section  that  the  evidence 
ought  to  have  been  received.  One  of  ihera 
is  so  explained  by  Mr.  Justice  Hobhouse  in 
special  appeal  No.  666  of  i86g.  I  do  not 
at  all  question  the  authority  of  these  deci- 
sions, but  I  am  not  prepared  (o  go  to  the 
length  of  saying  that  in  this  case  the  Judge 
has  not  considered  the  matter  in  accordance 
with  the  law.  He  says  he  considers  that 
it  is  proper  to  ascertain  the  point  of  fraud 
or  no  fraud  with  reference  to  the  documents 
then  produced  for  the  first  lime.  If  it  were 
necessary  to  record  the  reason  for  the  recep- 
tion of  the  new  evidence  in  order  to  render 
the  new  evidence  legally  admissible,  the 
Judge  has  not  done  so.  But  as  it  is  conclu- 
sively settled  that  this  is  not  necessary, 
then,  I  think,  we  have  nothing  before  as 
which  will  justify  us  in  saying  that  the 
Judge  has  acted  erroneously.  This  seems 
to  me  to  be  in  accordance  with  the  view 
taken  by  Bayley  and  Hobhouse*,  yy,.  in  the 
special  appeal  No.  668*  of  1869,  in  which 
decision  I  concur. 


•  The  Sth  July  1S69. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles  Hobhouse 

Bart.,  Judges. 

Case  No.  66S  of  iS/59. 

Special  Appeal  from  a  decision  passed  by  the  Subot' 
ditmfe  Judge  of  Dacca,  dated  the  15th  August  tSM, 
reversing  a  decision  of  the  MoonMff  of  Bokrtr,  datni 
the  30th  Xovember  1H67. 

Radhanath  Dhoopee  and  another  (tn*o  of  the 
Defendants),  Appellants, 

tersus 

Luckhee  Kant  Paul  and  another  (Plaintiffs),  and  others 
(Defendants),  Respondents, 

The  Advocate-Gefieral  and  Batmos  Romesh  Chunder 
Mitter,  Kalee  Mohun  Doss,  and  Ka/ee  Kant  St  in  (or 
Appellants. 

Afr.  C.  C,  Paul  and  Baboos  Hem  Chunder  Banerjee 
and  Bhyrub  Chunder  Banerjee  for  Respondent*;. 
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I  fully  accede  to  the  necessity  of  a  very 
careful  exercise  of  the  power  lo  receive  i 
fresh  evidence  given  by  Section  355.  and  I 
^  think  ii  quite  likely  that  the  exercise  of  that 
power  frequently  leads  lo  great  injustice, 
as  it  manifestly  must,  unless  such  care  be 
taken. 


HMouie,  T.— In  this  case,  the  plaintiffs  sued  to  ob- 
tihi  possession  of  a  certain  howla  tenure  allefred  to  be 
iituated  in  the  lalook  of  the  zemindar-defendants,  on 
the  ground  that  they  had  been  dispossessed  of  the  said 
tenure  by  the  two  defendants,  who  are  now  the  special 
ippelbints  before  us. 

The  said  two  defendants  alleg^ed  that  the  lands  in 
qiestion  were  not  howla  lands  at  all,  but  were  the  khas 
fands  of  the  icmindar-defendants  which  had  been  sold 
to  them  as  such  in  the  month  of  Falgoon  1272. 

The  issue  between  the  parties  was,  and  that  issue 
has  been  admitted  on  all  sides  to  have  been  correct, 
"wbether  the  disputed  howla  called  Brojo  Mohun 
"PmI  appertained  to  the  talook  in  question,  and  whe- 
"ther  the  plaintiffs  had  been  in  possession  thereof 
>    "  and  were  dispossessed,  as  alleged,  by  the  defendants." 

On  this  issu*,  the  first  Court  found  agfainst  the 
plaifitiffs,  and  dismissed  their  suit. 

Tbe  Ltwcr  Appellate  Court  reversed  that  decision, 
and  jfave  tbe  plaintiffs  a  decree  for  possession. 

There  are  three  {^rounds  taken  in  special  appeal  be- 
fore 0$.  Vtit  first  is  to  the  effect  that  the  Lower  Appel- 
late Court  has  based  its  judgment  upon  evidence  which 
was  tnproperly  admitted  by  it  under  the  supposition 
Uat  it  was  entitled  to  admit  it  by  the  provisions  of 
Section  355,  Act  Vlll.  of  1S59. 

•       •••#•••• 

On  the  first  objection,  we  understand  the  argument 
of  the  learned  Advocate-General  to  result  to  this,  tjiz.y 
that  in  taking  the  evidence  of  two  certain  persons,  Kalee 
Perehad  Sein  and  Bhyrub  Chunder  Doss,  the  Lower  Ap- 
^teCourt  hu  not  acted  under  any  sanction  given  un- 
ia  the  provisions  of  Section  355,  but  it  has  in  reality  of  his 
own  notion  supplemented  certain  facts  of  the  original 
case  which  the  plaintiffs  attempted  to  prove  in  the  first 
Court,  and  to  show  that  this  was  an  error  in  law.     The 
karned  Advocate-General  relies  on  a  case  to  be  found 
mpafe  228,  Volume  X.,  Weekly  Reporter.  In  that  case, 
the  Judges  remark  that  the  Lower  Appellate  Court  has 
Bot  given  any  reason  for  summoning  for  the  first  time 
a  certain  witness;  that  if  the  Court  had  any  reasons  at 
ail,  they  were  nothing  more  in  effect  than  this,  vis.^ 
that  the  defendant  had  failed  to  give  material  evidence 
which  it  was  in  his  power  to  give  in  the  Court  below, 
and  that,  on  the  representation  given  by  the  Judge  of 
the  coarse  taken  by  him,  it- amounted  very  nearly  to 
saying  that  he,  finding  that  he  was  unable,  on  the  state 
of^lhe  evidence  on  the  record,  to  give  a  decision  on  the 
evidence,  had  therefore  called  for  the  additional  evi- 
denceof  the  defendant  himself  for  the  purpose  of  giving 
him  an  opportunity  of  proving  certain  matters.     In 
&ndi  a  case,  the  Judges  in  that  decision  thought  that 
Ae  evidence  shouki  not  have  been  admitted,  and  they 
therefore  rejected  it.    The  grounds  stated  by  the  Lower 
Anpefiate  Court  in  this  case  for  admitting  the  evidence 
of  the  two  persons  mentioned  are  these :  "  The  case 
heiag called  on  for  hearing  on  the  29th  July,  the  Court, 
with  reference  to  the  nature  and  the  circumstances  of 
*e  ase,  considered  it  necessary  for  the  proper  de- 
dsion  of  the  case  to  take  the  depositions  of  the  owners 
of  the  parent  Ulook,"  vi«.,  the  witnesses  I  have  refer- 
red to. 

At  the  very  first  sight,  therefore,  this  case  seems  to 
w  materially  to  differ  from  that  on  which  the  learned 
Adwcate-Ccneral  relies.    In  that  case,  no  reasons  were 


Jackson^  J. — I  think  this  case  not  free 
from  difficulty,  but,  on  the  whole,  I  concur 
in  the  judgment  proposed. 

It  is  not  so  clear  to  me  that  the  Subordi- 
nate Judge  meant  by  the  first  part  of  his 
order  to  admit  the  review,  and,  having  done 
that,  then  by  the  subsequent  words  to  make 
an  order  under  Section  355  to  permit  fresh 
evidence  to  be  given.  My  first  impression 
(and  one  which  I  have  not  quite  got  rid  of) 
was  that  both  the  curious  inadvertence 
admitted  by  the  Subordinate  Judge,  and  the 
necessity  of  letting  in  the  fresh  evidence, 
had  worked  upon  his  mind  as  reasons  for 
granting  the  review ;  but  either  construction 
is  possible,  and,  that  being  so,  I  think  we 
ought  to  adopt  that  one  which  at  once  fa- 
vors a  full  enquiry,  and  enables  us  to  sup- 
port the  decision  of  the  Court  below. 

given  at  all,  or  if  there  were  any  reasons  given,  they 
simply  seemed  to  ex  press  a  determination  on  the  part 
of  the  Court  to  prove  for  the  party  that  which  he 
had  failed  to  prove  for  himself;  but  here  the  case 
seems  to  us  to  oe  very  different. 

In  the  first  place,  the  Lower  Appellate  Court  has 
given  its  reasons  for  admitting  the  evidence  in  question, 
and  those  reasons  seem  to  us  to  be  almost  word  for 
word  the  reasons  on  which  the  law  permits  such 
evidence  to  be  received.  The  terms  of  Section  355, 
Act  VIIL  of  1859,  applying  to  this  case  are  these :  "  If 
"  the  Appellate  Court  requires  any  witnesses  to  be  ex- 
•'  amined  to  enable  it  to  pronounce  a  satisfactory  judg- 
"  tnent,  or  for  any  other  substantial  cause,  the  Appel- 
"  late  Court  may  allow  any  such  necessary  witnesses  to 
*•  be  examined,  whether  such  witnesses  shall  have  been 
"previously  examined  in  the  Court  below  or  not;" 
provided  only  that  the  Court  records  its  reasons  for 
the  admission  of  such  evidence.  Now,  it  seems  to  us 
that  the  meaning  of  the  Court  was  this— that  it  wishes 
to  make  up  its  mind  upon  a  point  before  it,  and  yet 
could  not,  in  the  words  of  the  law,  pronounce  a  satis- 
factory judgment  on  the  point  without  taking  the 
evidence  of  certain  necessary  witnesses,  that  is,  as  we 
read  the  law,  witnesses  necessary  to  enable  it  to  pro- 
nounce a  satisfactory  judgment;  and  obviously  the 
two  witnesses  selected  were  the  very  best  that  could 
have  been  selected  for  the  purpose.  They  had  not 
been  examined  by  either  side ;  it  was  therefore  reason- 
able to  suppose  that  they  W4)uld  give  impartial  evidence. 
They  were  persons  who  could  give  the  best  evidence 
either  on  the  one  side  or  on  the  other.  They  were  the 
zemindars  of  the  talook,  and  would  therefore  know 
whether  this  howla  had  existed  in  that  talook.  Thev 
were  also  the  vendors  of  the  defendants,  special  appel- 
lants, fcnd  would,  therefore,  know  what  it  was  that 
they  had  or  had  not  sold  to  the  appellants,  and  there 
was  a  further  reason  for  considering  that  they  were 
likely  to  be  impartial  witnesses  in  the  fact  that  they 
had  no  longer  any  interest  to  speak  anything  but  the 
truth,  for  they  had  ceased  to  be  the  proprietors  of 
the  talook.  There  were,  therefore,  we  think,  obviously 
the  best  reasons  for  considering  that  they  were  neces- 
sary witnesses,  and  the  terms  of  the  law  seem  to  us 
to  entitle  the  Principal  Sudder  Ameen  to  call  for  any 
such  witnesses  in  order  to  his  pronouncing  a  satis- 
factory  judgment.  We  are  of  opinion,  therefore,  that 
the  first  objection  taken  by  the  special  appellante 
fails. 
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I  therefore  concur  in  dismissing  the 
appeal,  but  I  think  this  is  not  a  case  in 
which  the  appellant  ought  to  be  ordered  to 
pay  costs  in  this  Court. 


The  26th  July  1869. 

Present : 

The  Hon'ble  E.  Jackson  and  Dwarkanath 
Mitter,  Judges, 

Notice  of  enhancement— Specification  of  grounds 
—Sections  13  and  17,  Act  X.,  1859. 

Case^o.  168  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Jessore, 
dated  the  6th  November  1868 ^  reversing  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  26th  September  r86y. 

Grish  Chunder  Ghose  (Plaintiff\  Appellant, 

versus 

Issur  Chunder  Mookerjee  and  others  (De- 
fendants), Respondents, 

Baboos  Sreenath  Doss  and  Kalee  Mohun 
Doss  for  Appellant. 

Baboos  Ashootosh  Dhur  and  Bungshee  Dhur 
Sein  for  Respondents. 

In  a  notice  of  enhancement  of  rent,  a  landlord  is 
bound  in  specifying  the  eround  of  enhancement  to 
state  the  particulars  of  which  that  ground  is  composed; 
e,  g,i  when  enhanced  rent  is  claimed  on  the  ground  of 
"  excess  land  "  being  held  by  the  ryot,  the  notice  should 
mention  the  quantity  of  such  excess,  and  how  it  has 
been  ascertained. 

Mitter,  J. — I  am  of  opinion  that  this 
special  appeal  ought  to  be  rejected. 

With  reference  to  the  first  point,  I  observe 
that  the  Lower  Appellate  Court  has  distinctly 
found  that  the  special  appellant  has  failed  to 
prove  that  the  productive  powers  of  the  land 
held  by  the  defendant,  respondent,  have 
increased  otherwise  than  by  his  agency. 
This  is  a  finding  on  a  disputed  question  of 
fact,  and  we  have  no  power  to  interfere  with 
it  on  special  appeal. 

With  reference  to  the  second  point  which 
relates  to  the  "  excess  lands,"  I  see  no  reason 
whatever  to  interfere  with  the  judgment  of 
the  Lower  Appellate  Court.  It  is  true  that 
the  special  appellant  did  state  in  the  notice  of 
enhancement  that  the  defendant  was  holding 


"excess  lands"  in  his  possession,  but  the 
notice  is  altogether  silent  as  to  the  amooot 
of  such  *^  excess  lands."  No  informaiion  is 
given  as  to  the  quantity  of  land  forwhidi 
the  defendant  was  already  paying  rem,  or  as 
to  the  quantity  which  he  was  found  to  be  in 
possession  of  by  actual  measurement.  Such 
a  notice  is  not,  in  my  opinion,  sufficient  to 
meet  the  requirements  of  Section  13,  ActX. 
of  1859.  That  Section  distinctly  provides 
that  the  notice  must  specify'  the  rent  to 
which  the  ryot  will  be  subject  for  the  ensu- 
ing year,  and  the  ground  on  which  the 
enhancement  is  claimed.  Now,  'm  specifying 
the  ground  of  enhancement,  the  landlord  is 
bound,  in  my  opinion,  to  state  the  particulars 
of  which  that  ground  is  composed. 

The  ground  of  enhancement  which  relates 
**  to  excess  lands  "  is  described  in  Section  17 
of  the  Act  as  follows  :  "  That  the  quantity  of 
"  land  held  by  the  ryot  has  been  proved  bj 
"  measurement  to  be  greater  than  the  quantity 
"  for  which  rent  has  been  previously  paid  by 
"  him."  This  description,  no  doubt,  is  a  very 
general  one,  but  the  Legislature  could  not 
have  possibly  adopted  a  particular  descrip- 
tion when  it  was  laying  down  a  general  rule 
to  be  applied  to  an  infinite  variety  of  particular 
cases.  It  would  be  highly  unreasonable  to 
argue  from  the  generality  of  the  above  de- 
scription that,  when  a  particular  landlord 
wishes  to  enhance  the  rents  of  a  particuiir 
ryot,  it  would  be  a  suflScient  compliance  ot 
his  part  with  the  requisitions  of  Section  13.  if 
the  notice  served  by  him  under  the  provisions 
of  that  Section  is  a  mere  repetition  of  the 
general  words  used  in  Section  17,  without  any 
reference  whatever  to  the  facts  and  circum- 
stances of  the  particular  case.  Thus,  fori^ 
stance,  the  party  whose  rent  is  to  be  enhanced 
is  described  in  Section  1 7  by  the  general  ex- 
pression "  the  ryot,"  and  it  would  be  simply 
absurd  to  contend  that  that  general  description 
would  be  sufficient  to  meet  the  provisions  of 
the  law,  without  specifying  in  the  notice  ibc 
name  of  the  particular  ryot  whose  rent  ts 
sought  to  be  enhanced.  When  the  Legisla- 
ture laid  down  so  imperatively  that  no  ryo* 
who  holds  land  without  a  written  engag^ 
ment  shall  be  liable  to  pay  any  higher  rent 
than  the  rent  payable  for  the  previous  years, 
unless  a  notice  has  been  served  upon  hH» 
on  or  before  the  month  of  Chyet,  specifying 
the  rent  to  which  he  will  be  subject  for  the 
ensuing  year,  and  the  ground  upon  which 
the  enhancement  is  claimed;  it  must  be,a5 
a  matter  of  course,  admitted  that  it  had  a 
particular  object  in  view.  This  object,  as 
far  as  I  can  judge,  appears  to  have  been 

b 


tUq.] 


Civil 


THE   WSKKLT   RKFORTSR. 


Rulings, 


#27 


that  the  ryot  should  be  furnished  in  due 
time  with  the  fullest  information  regarding 
the  nature,  the  extent,  and  the  ground  of 
the  claim  for  enhancement,  in  order  that  he 
might  be  placed  in  a  position  to  exercise  his 
discretion  as  to  whether  it  would  be  advisable 
for  him  either  to  submit  to  that  claim,  or  to 
resist  it  wholly  or  in  part,  or  to  avoid  it 
altogether  by  giving  up  his  holding  on  or 
before  the  commencement  of  the  year  for 
vhich  he  is  called  upon  to  pay  the  enhanced 
rent.  The  question,  therefore,  reduces  itself 
to  this :  **  Does  a  notice  which  merely  states 
"  that  the  ryot  is  in  possession  of  *  excess 
**  lands*  fulfil  the  object  indicated  above  ?  " 
i  am  clearly  of  opinion  that  it  does  not. 
The  ryot  is  not  told  what  the  *  excess  '  is, 
nor  is  he  supplied  with  any  information  as 
to  bow  it  is  made  out.  How  then  is  he  to 
jadge  whether  the  demand  of  his  landlord 
\%  reasonable  or  otherwise  ?  How  is  he  to 
ascertain,  before  the  month  of  Chyet  expires, 
whether  it  would  be  advisable  for  him  to 
submit  to  the  demand,  or  to  contest  its 
legality  before  a  Court  of  Justice,  or  to 
avoid  it  by  giving  up  the  lands  in  his  pos- 
session on  or  before  the  commencement  of 
the  year  for  which  he  is  called  upon  to  pay 
the  enhanced  rent  ? 

It  may  be  said  that  the  ryot  is  at  least  ex- 
pected to  know  for  what  quantity  of  land 
be  has  been  hitherto  paying  rent.  Admitting 
the  correctness  of  this  argument  as  far  as 
it  goes,  how  is  the  ryot  to  know  that  his 
landlord  is  also  agreed  as  to  this  quantity  1 
Suppose  the  ryot  knows  that  he  has  been 
paving  rent  for  50  beegahs;  but  the  land- 
k>rd  chooses  to  think  that  he  has  been  paying 
rent  for  25  beegahs  only,  and  that  he  is, 
therefore,  bound  to  pay  enhanced  rent  for 
the  remaining  25  beegahs  in  his  possession. 
If  the  landlord  does  not  choose  to  specify 
either  of  these  particulars  in  the  notice, 
how  is  the  ryot  to  know  whether  the  de- 
nuu)d  is  reasonable  or  otherwise,  and  in  the 
Absence  of  such  knowledge  how  is  he  to 
iscertain  in  proper  time  what  line  of  action 
would  be  the  best  for  him  to  adopt  ? 

At  any  rate,  it  is  beyond  all  dispute  that 
tbe  ryot's  knowledge  in  respect  of  this 
particular  would  afford  him  no  daia  for 
ascertaining  the  quantity  of  **  excess  land  " 
which  his  landlord  supposes  he  is  in  pos- 
Kssion  of,  and  for  which  he  is  called 
ttpon  to  pay  enhanced  rent.  In  the  absence 
of  all  information  on  this  important  point, 
be  is  almost  as  much  in  the  dark  as  if  i 
^  were  never  ser\'ed  with  anv    notice  at ! 


all;  and  to  hold  that  a  notice  which  does 
not  supply  that  information  is  sufiicient 
in  law  would  be  to  perpetuate  the  ver}' 
mischief  which  the  Legislature  has  been 
so  anxious  to  prevent,  namely,  the  mischief 
of  a  ryot  being  suddenly  called  upon  to 
meet  an  unknown  and  an  undefined  de- 
mand, when  it  is  too  late  for  him  to  avoid 
it  by  giving  up  the  holding  on  account  of 
which  it  is  made. 

But,  be  this  as  it  may,  the  appellant  is 
not  entitled  to  obtain  arfy  enhanced  rent 
for  any  "excess  lands,"  inasmuch  as  he 
has  given  no  evidence  whatever  to  prove 
what  that  excess  is.  It  is  true  that  the 
Ameen  who  was  deputed  to  hold  ^  local 
investigation  in  this  case  has  found  that 
the  defendant  is  in  ppssession  of  a  particu- 
lar quantity  of  land ;  but  without  expressing 
any  opinion  on  the  proceedings  of  the 
Ameen,  as  I  am  sitting  here  in  special 
appeal,  and  assuming  that  the  result  of  his 
measurement  is  correct,  the  mere  fact  that 
the  defendant  is  in  possession  of  a  particu- 
lar quantity  of  land  taken  by  itself  is  mathe- 
matically insufficient  to  prove  "  the  excess." 
In  order  to  prove  such  excess,  the  land- 
lord is  bound  to  show  in  the  first  place 
for  what  quantity  of  land  the  ryot  has 
been  hitherto  paying  rent,  and  then  to 
establish  the  quantity  of  land  which  he  Is 
actually  occupying.  It  is  admitted  that 
the  special  appellant  has  given  no  evidence 
whatever  on  the  first  point ;  and  even  If 
the  Ameen's  report  is  taken  as  proof  of 
the  second,  it  is  perfectly  clear  that  the 
existence  of  the  alleged  excess  would  not 
be  made  out. 

It  has  been  said  that  the  defendant  having 
admitted  in  his  written  statement  that  he  was 
in  possession  of  a  certain  quantity  of  land, 
the  difference  between  that  quantity  and  the 
quantity  found  in  his  possession  by  the 
Ameen  must  be  taken  as  the  excess  for  which 
the  appellant  is  entitled  to  obtain  enhanced 
rent.  But,  in  the  first  place,  it  is  clear 
that  the  statement  made  by  the  defendant, 
to  the  effect  that  he  was  in  possession  of 
a  certain  quantity  of  land,  does  not  neces- 
sarily go  to  show  that  he  was  actually 
paying  rent  for  that  quantity,  and  for  no 
more ;  and  in  the  next  place  it  is  equally 
clear  that  the  utmost  use  which  the  ap- 
pellant can  make  of  that  statement  is  to 
treat  it  as  a  piece  of  evidence  in  the  cause. 
Unfortunately,  however,  for  the  appellant^ 
this  statement  has  been  rejected  as  untrue 
by  the  I-.ower  Appellate  Court,  and  indeed 
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erroneous  in  Maw,  and  must  be  reversed,  and 
the  case  remanded  for  re-trial. 

The  plaintiffs  sued  for  certain  lands  which 
they  said  had  diluviated  from  certain  kis- 
muts  of  their  talook  and  had  reformed  and 
then  accreted  to  their  kismuts  Kolaparah 
and  Aowal. 

The  defendant's  case  was  that  the  lands 
had  accreted  to  lands  that  he  already  held, 
which  last  were  lands  that  had  re-formed  and 
were  held  by  him  as  such,  and  as  appertain- 
ing to  kismut  Goburando.  The  defendant 
had  also  obtained  a  possessory  award  under 
Section  318,  Act  XXV.  of  186 1,  for  the  lands 
in  suit. 

Tffe  first  Court  gave  the  plaintiffs  a  <ie- 
cree,  limiting  it  to  lands  actualfy  belonging 
to  their  own  talook. 

The  Lower  Appellate  Court  upheld  that 
decree. 

There  are  two  points  raised  in  special 
appeal,  firstly,  whether,  as  Mr.  Paul  con- 
tends, this  is  a  case  neither  of  accretion  nor 
of  re-formation,  but  of  water  receding  and 
lands  thereupon  accreting  to  lands  already 
in  the  defendant's  possession,  and  therefore 
not  governed  by  Sections  3  and  4,  Regula- 
tion XI.  of  I8i^5  ;  and,  secondly y  whether  the 
judgment  of  the  Lower  Appellate  Court 
contains  a  legal  finding  of  the  title  of  the 
plaintiffs  either  by  re-formation  or  accretion. 

I  do  not  ihinTc  it  necessary  to  give  any 
judgment  on  the^rj/  point  as  it  is  not  press- 
ed, and,  in  fact,  does  not  arise,  for  the  case 
will  have  to  be  decided  on  another  ground. 

On  the  second  point,  I  would  observe 
that  the  whole  judgment  of  the  Lower  Ap- 
pellate Court  is  contained  in  this  simple 
passage :  "  There  can  be  no  question  of 
"the  plaintiffs'  title  to  the  kismut  Aowal 
"and  Kolaparah,  or  of  their  possession  of 
"  their  original  remaining  lands  now  on  the 
"  main  land,  neither  is  there  any  question 
"of  the  defendant's  title  to  his  kismuts 
"  as  pertaining  to  his  talook  Captain  Moore, 
"  but  the  argument  of  re- formation  of  these 
"  in  their  former  position  cannot  stand 
against  the  plaintiffs'  title  by  reformation 
in  a  site  adjoining  the  remains  of  their 
"  old  land,  nor  does  the  decree  which  the 
"  defendant  obtained  against  Government 
"  bar  the  plaintiffs  from  asserting  their 
"  right  by  accretion  to  neiv  alluvial  land,'' 

Now,  these  words  in  their  ordinary  mean- 
ing contain  no  clear  finding  as  to  whether  the 
plaintiffs'  title  has  been  held  by  the  Judge 
to  have  been  proved  under  Regulation  XL 
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of  1825 — either  because  of  those  lands  hav- 
ing been  identified  to  be  reformed  on  Ik 
original  site  of  diluviated  lands  of  the  ty 
tate,  or  whether  the  Judge  thinks  that  tboK 
lands  are  accretions  to  the  plaintiff's  estate 
of  Aowal  and  Kolaparah  by  recession  of  iiu 
river. 

It  is  contended  by  the  Counsel  for 
the  special  appellant  that,  if  we  Ukc  the 
judgment  in  connection  with  the  written 
statement,  and  read  it  by  the  light  of  that 
written  statement,  we  shall  find  that  the 
Lower  Appellate  Court  has  found  the  plaint- 
iff's tide  by  accretion  ;  but  the  words  under- 
lined are  words  which,  in  their  ordina^ 
construction,  may  be  taken  to  mean  a  title 
either  by  reformation  only,  or  by  contiguit\\ 
or  both ;  and  there  are  no  express  tenna 
showing  that  the  Judge  has  found  the 
plaintiff's  title  by  accretion  ;  whereas  the  law 
on  this  point  looks  to  proof  of  title  by  ac- 
cretion as  one  specific  title  independent  d 
that  of  re- formation  on  the  original  site. 

Again,  it  is  not  the  written  statement  but 
the  issues  framed  between  the  parties  under 
the  Procedure  Code  which  ought  to  be  the 
index  of  what  has  been  and  what  has  to  be 
adjudicated  ;  and  when  we  look  to  the  issues 
that  were  agreed  to  between  the  parties  in 
the  Court  below,  we  find  one  running  to  this 
effect:  "Are  the  lands  in  dispute  ihikuii 
''  pyust  of  the  kismuts  alleged  by  the 
"  plaintiffs  and  an  accretion  to  kismuts  Aowal 
"  and  Kolaparah,  or  are  they  shikusl  fmi 
"  and  contiguous  accretion  to  kismnts  Go^ 
"  burando,  &c,,  purchased  by  the  defendant 
"  at  an  auction."  There  was  no  objection  to 
this  issue,  and  under  the  ordinar}'  rules  of 
pleading  the  burden  was  on  the  phintiSs 
of  proving  their  allegation  that,  by  right  ot 
accretion  to  kismuts  Aowal  and  Kolaparah, 
the  lands  actually  belonged  to  them  under 
the  provisions  of  Regulation  XL  of  1815. 

1  think  that,  as  there  is  no  clear  finding  as 
to  this,  the  case  should  be  remanded  to  thai 
Court  to  try  the  following  issue,  vis. :  "  Arc 
"  the  lands  in  suit  proved  by  the  plaintiffs 
**  to  have  been  theirs  by  right  of  accretion 
**  to  their  mehals  Aowal  and  Kolaparah 
''  under  the  provisions  of  Clause  i,  Section 
"  4,  Regulation  XL  of  1825,  that  is  to  say, 
"  by  the  gradual  accession  from  the  recess 
"  of  the  river  to  the  lands  of  the  estate  of 
''  the  plaintiffs." 

The  costs  of  -this  remand  will  follow  the 
result. 

Hobhouse,  7.-— I  agree  in  the  order  rf 
remand.     Whatever  may  have  been  the  case 
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jet  up  by  the  defendant,  there  can,  it  seems 
to  me,  be  no  doubt  as  to  what  the  case  was 
which  the  plaintiffs  had   to   prove.     They 
lisd  to  prove  whether  the  lands  in  dispute 
Ivcre  a  gradual   accession  by  the  recess  of 
I  (be  river  to  their  estate;  and  when  we  are 
treating  of  the  lands  in  dispute,  I  under- 
lUnd  that  both  the  parties  mean  only  those 
hnds  which,  by  a  modified  decree  of  the  first 
Coort,  have  been  given  to  the  plaintiffs.    The 
question,   therefore,    seems    to    me    to    be 
whether  the    Lower    Appellate    Court    has 
fiTcn  a  good  legal  judgment  upon  the  point 
befoe  it,  so  as  to  entitle  the  plaintiffs  to  the 
coofirmaiion    of   the    said    Court's    decree. 
By  the  provisions    of  Section   185   of  the 
Code,  the  judgment  is  to  contain  the  points 
fordetemiination,  the  decision  thereupon,  and 
the  reasons  for  that  decision  ;  and  it  seems 
to  roc  thai  in  every  one  of  these  particulars 
there  is  something  wanting  in  the  judgment 
d  the  Lower    Appellate   Court.     The   first 
part  of  the  judgment  is  nothing  more  than 
a  recltol  of  the  dispute  between  the  parties. 
The  second  part  disposes  adversely  to  the 
[  plaintiffs  of  some  questions  as  to  the  exact 
identity  of  the  site  of   certain  lands.     An- 
other part  of  the  judgment  disposes  of  the 
plaintiffs'  cross-appeal,  and   then  we  come 
to  that  part  of  the  judgment  which  alone 
refers  to  the  point  now  before   us.     The 
Judge  says,   first   of  all,   that   there   is    no 
qocsiion  as  to  the  plaintiffs  being  proprie- 
tors of  kismuts  Aowal  and  Kolaparah,  nor,  on 
the  other  hand,  to  the  defendant's  being  the 
proprietor  of  the  kismuts  appertaining  to  his 
i  ttlook  Captain  Moore ;  and  then  follow  the 
»le  words  which  have  any  reference  to  the 
point  in  dispute.     They  are  these :  "  But  the 
"argument  of  re-formation  of  these  (/'.   ^., 
'* defendant's  lands)   cannot    stand   against 
"  lh6  plaintiffs'  title  by  re-formation  in  a  site 
'adjoining  the  remains  of  their  old  land." 
This  is  the  whole  of  the  judgment  of  the 
Lower  Appellate  Court.     Now,  it  seems  to 
roe  that,  by  ihe  very  words  of  this  judgment, 
it  15  apparent  that  the  Judge  did  not  fully 
comprehend  what  was  the  point  which  he 
liad  to  decide.    -He  had  to  decide  whether  the 
lands  were  a  gradual  accretion  by  the  recess 
of  the  river  to  the  plaintiffs'  estate.     But  if 
Iw  decides  anything,  he  decides  that  they  are 
8omc  kind  of  re-formation ;  and  it  is  not  neces- 
»7to  point  out  that  "  re-formarion  "  of  lands 
«,  under  the  terms  of  the  law  in  question, 
Re|5ulation  XL  of  1825,  an  entirely  different 
^iog  from  a  gradual   accretion   of    lands. 
The  Judge  did  not,  therefore,  it  seems  to 
n»i  Wly  comprehend  what  the  point  was 


that  he  had  to  decide ;  neither,  if  he  did 
fully  comprehend  that  point,  did  he  decide 
it,  for,  instead  of  giving  a  judgment  between 
the  parties  on  that  point  with  good  and 
sufficient  reasons  assigned — and  that  I  take 
to  be  the  meaning  of  a  judicial  decision — 
he  begs  the  whole  question.  He  says  :  "  But 
the  argument  on  one  side  cannot  stand 
against  the  title  on  the  other."  By  these 
remarks  he  clearly  begs  the  whole  question, 
for  the  question  on  which  he  had  to  give 
judgment  was  the  very  title  of  the  plaintiffs 
which  he  here  in  so  many  words  assumes 
without  giving  judgment. 

I  agree,  therefore,  in  remanding  the  case 
to  be  tried  on  the  point  that  I  have  tnen- 
tioned.  But  as  there  may  still  be  some 
difficulty  in  the  Judge's  mind  as  to  what  the 
contention  was  on  the  part  of  the  defendant, 
I  think  I  ought  to  mention  that  I  have  no 
doubt  that  that  contention  is  expressed  in 
the  issue  which  Mr.  Justice  Bayley  has 
quoted  at  length.  The  main  point  to  be 
determined  will  be  the  title  of  the  plaintiffs. 
The  point  to  be  determined  on  the  defend- 
ant's side  in  rebuttal  of  the  plaintiffs'  title 
is,  in  the  words  of  the  issue,  "  whether  the 
lands  are  shikusl  pyust  and  a^  contiguous  ac- 
cretion to  the  defendant's*  land  kismut 
Gobarundo." 

The  costs  of  this  remand  will  follow  the 
result. 


The  28ih  July  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.^Judges, 

Section  230,  Act  VIII.,  185^— Right  of  action- 
Jurisdiction. 

Case  No.  64  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
ihe  Deputy  Commissioner  of  Gowalparahy 
dated  the  24th  November  1868, 

•  Kalee  Narain  Singh  (Plaintiff),  Appellant, 

versus 

« 

Protap  Chunder  Burooah  (Defendant), 

Respondent, 
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J\dr,  JR.  E,^  Twidale  and  Bahoo  Mohinee 
Mohun  JRoy  for  Appellant. 

Mr,  R,  T,  Allan  and  Bahoo  Tarinee  Kant 
Bhuttacharjee  for  Respondent. 

Where  in  an  application  professedly  under  the  pro- 
visions of  Section ^30,  Ac^  VIII.,  plaintiff  affirmed  that 
he  was  in  possession,  and  sued  to  have  his  rights  con> 
firmed : 

Held  that,  as  plaintiff  was  not  dispossessed,  he  had 
no  cause  of  action  ;  and  that  he  was  not  entitled  to  be 
heard,  nor  had  the  Court  jurisdiction  to  hear  and  deter- 
mine his  cause  under  the  extraordinary  provisions  of 
that  Section. 

hobhouse,  J, — The  purport  of  this  suit 
was  as  follows :  The  plaintiffs  alleged  that 
the  defendant  had  got  a  decree  for  certain 
land^;  that  this  decree  was  obtained  in  their 
(petitioners')  absence ;  that  it  affected  their 
rights  to  certain  lands  covered  by  that 
decree ;  and  that  they,  therefore,  prayed  that 
the  Court  might  be  pleased  "to  confirm 
their  rights, "  and  award  them  their  costs. 

The  application  made  by  the  petitioners 
was  an  application  under  the  provisions  of 
Section  230,  Ad  VIII.  of  1859.  The  case 
was  first  decided  by  the  first  Court  on  the 
6th  June  1865,  but  on  regular  appeal  to 
this  Court  the  case  was  remanded  in  order 
that  the  Lower  Court  might  give  a  judgment 
which  it  had  omitted  to  give  in  the  case  of 
the  appellant  now  before  us.  On  that  oc- 
casion, the  Division  Bench  of  this  Court 
which  remanded  the  case  gave  no  opinion 
whatever  on  the  merits,  but  simply  directed 
the  first  Court  to  give  what  it  had  omitted 
to  give  before — its  decision  upon  those  merits 
so  far  as  the  plaintiffs,  special  appellants, 
were  concerned.  The  first  Court  has  now 
given  that  decision,  and  has  dismissed  the 
plaintiff's  suit. 

The  plaintiff  has  appealed,  but  before  going 
into  the  grounds  of  appeal,  a  preliminary 
objection  is  urged  by  the  pleader  for  the 
respondent  to  the  effect  that,  upon  the  plaint- 
iff's own  statement  of  his  case,  the  first 
Court  had  no  jurisdiction  to  give  any  de- 
cision upon  that  case,  but  should  have  at 
once  dismissed  it. 

It  will  have  been  remarked  from  the  state- 
ment given  of  the  application  made  by  the 
plaintiffs — an  application  professedly  under 
the  provisions  of  Section  230 — that  they 
did  not  state  that  they  had  been  dispos- 
sessed of  the  property  in  dispute,  but  on  the 
contrary  they  affirmed  that  they  were  in 
possession  and  sued,  not  to  recover  posses- 
sion, but  to  have  their  rights  confirm- 
ed. 


Now,  the  material  provisions  of  Sectioo 
230  are  these  :  "  If  any  person  other  tha 
"  the  defendant  shall  be  dispossessed  cf  anf 
*'  land  in  execution  of  decree,  and  such  other 
"  person  shall  dispute  the  right  of  the 
"  decree-holder  to  dispossess  him  of  siu^ 
"  properly  under  the  decree,*'  on  certain 
grounds  which  are  afterwards  stated,  then 
that  person  "  may  apply  to  the  Court  within 
"  one  month  from  the  date  of  such  disposses- 
"  sion,  and  if,  after  examining  the  applicant, it 
**  appears  to  the  Court  that  there  was  pro- 
"  bable  cause  for  making  the  application, 
^'  the  application  shall  be  registered  and 
^'  numbered  as  a  suit  between  the  applicant 
*^  as  plaintiff  and  the  decree-holder  as  de-, 
*' fendant,  and  the  Court  shall  proceed  to 
"  investigate  the  matter  in  dispute  in  the 
**  same  manner  and  with  the  like  power's  as  if 
**  a  suit  for  the  property  had  been  instiiated 
"  by  the  applicant  against  the  decree- holder." 

It  seems  to  us  that,  by  provisions  of  this 
Section,  an  extraordinary  remedy  is  given 
to  certain  persons  under  particular  circum- 
stances, and  under  those  circumstances  onlj. 
Ordinarily,  if  a  person  is  dispossessed  of  im- 
moveable property  by  any  other  person,  he 
has  his  remedy  in  a  regular  suit  upon  a  full 
stamp  and  instituted  within  the  period  of 
limitation  applicable  to  immoveable  property; 
but  when  a  person  who  is  not  a  party  to  a 
decree,  as  was  the  case  here,  has  been  dis- 
possessed of  immoveable  property,  and  dis- 
putes the,  right  of  the  decree-holder  who 
dispossesses  him,  and  when  that  party  applies 
within  one  month  from  the  date  of  disposses- 
sion, and  when,  afte.r  exaaiination  made  of 
that  party,  he  shows  a  probable  cause  for 
making  the  application,  then  the  suit  may 
be  tried  between  him  and  the  decree-holder 
as  if  it  were  a  regular  suit  instituted  regular- 
ly, between  the  parlies.  It  seems  to  us, 
therefore,  that  the  conditions  precedeni  to 
the  success  of  any  application  or  to  the 
exercise  of  jurisdiction  under  the  provisions 
of  Section  230  are,  firstly,  as  the  law  de- 
clares, that  the  applicant  shall  have  been  dis- 
possessed ;  secondlv,  that  he  shall  dispute  the 
right  to  dispossess  him  ;  and,  thirdly,  that, 
on  examination  held,  he  can  show  probable 
cause  for  making  the  application.  Nov, 
here  every  one  of  these  elements  is  wanting. 
The  plaintiff  in  this  case  was  not  dispos- 
sessed ;  he  admitted  in  his  plaint  that  be 
was  not  dispossessed,  and  his  pleader  now 
admits  that,  at  the  time  he  made  the  applica- 
tion, he  was  in  possession,  and  had  not  been 
dispossessed.  He  was  not  examined  by  ih« 
Court  below,  and  he  did  not  show,  therefore, 
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IQV  probable  cause  of  action ;  and,  in  truth, 
lie  had  no  cause  of  action. .  Clearly,  there- 
{ore,  he  was  not  a  person  entitled  to  be 
heard,  and  whose  cause  ihe  Court  had  juris- 
diciioo  to  hear  and  determine,  under  the 
ti'ninrdinary  authority  given  by  the  provisions 
of  Section  230. 

Bnl  ihe  pleader  for  the  appellant  relies  on  a 
case  to  be  found  at  page  177,  Volume  VIIL, 
Weekly  Reporter.  If  that  case  had  been  an 
exactly  parallel  case  to  «he  one  now  before  us. 
and  if  in  it  bad  been  expressed  an  opinion  on 
such  parallel  case  diverse  from  our  own,  we 
ihould  have  thought  it  right  to  refer  the  case 
lor  ihe  decision  of  a  Full  Bench  ;  but,  as 
pointed  out  by  Mr.  Allan  for  the  respondent, 
ve  think  that  that  case  is  not  in  point.  The 
jod^ent  of  the  learned  Judges  is  a  very 
sbort  jadgmeni  and  is  very  concise,  and  it 
is,  therefore,  difficult  to  extract  from  it  exact- 
ly the  principle  of  law  which  the  learned 
Judges  would  lay  down.  But  that  principle 
seems  to  be  this,'ihat,  when  an  applicant,  that 
is  a  plaintiff,  under  Section  230,  has  come 
in  on  the  ground  of  dispossession,  and  has 
asked  that  on  that  ground  his  question  of 
title  to  land  may  be  decided,  then  he  cannot 
object  in  special  appeal  when  that  question 
of  title  has  been  decided  against  him. 
Whether  we  should  ourselves  follow  that 
«k)cirine,  it  is  not  necessary  that  we  should 
here  say.  but  the  case  before  us  is  a  different 
case.  The  case  here  is  that  of  a  plaintiff 
»ho  had  never  any  cause  of  action  at  all  on 
his  own  statement,  who  has  been  unsuccess- 
hl  m  the  Court  below,  who  wants  to  disturb 
the  judgment  of  that  Court,  and  who  is  op- 
posed by  ihe  defendant  upholding  the  judg- 
tnem,  not  necessarily  upon  the  grounds  stat- 
ed in  it,  but  upon  the  ground  th^t  the  Court 
bad  no  jurisdiction.  The  cases,  therefore, 
^  think,  are  different,  and  the  decision  re- 
lied upon  docs  not,  therefore,  seem  to  us  to 
»pply.  We  think  that,  under  the  circ^ira- 
aances  of  this  case,  the  Court  below  had 
w  jarisdiction  to  try  and  determine  it,  and 
^k«t  therefore,  the  judgment  of  that  Court 

should  be  reversed  and  set  aside  altogether. 

We  observe,  however,  that  the  defendants 
in  this  case  have  never  raised,  although  the 
^  has  been  sub  judice  since  1865,  the  ob- 
jection now  made  until  this  present  ye-ir 
^86') ;  and  although  we  think  that  they  are 
CDiiilcd  to  the  costs  of  this  present  appeal, 
we  are  yet  of  opinion  that  each  party  must 
lathis  own  costs  in  the  matter  of  the  whole 
0^  the  previous  litigation. 

?ol  XII. 


The  28th  July  11569. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jttsticiy  and  the  Hon'ble  E.  Jackson, 
Judge. 

Bond  debt— Liability  of  heirs. 

Case  No.  239  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Xuddea,  dated  the  8th 
April  r86g,  affirming  an  order  of  the 
Moottsiff^  of  that  District y  dated  the  26th 
February  1868. 

Mooktakeshee  Debia  (Decree-hold ef), 

Appellant, 

versus 

Wooma  Churn  Bhuttacharjee  (Judgment- 
debtor),  Respondent, 

Baboo  Kallee  Prosunno  Dutt  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

Whether  a  bond  becomes  due  before  or  after  the 
oblipfor's  debt,  his  sons  are  liable  only  to  the  extent  of 
the  assets  which  they  rec<»ive  of  his  estate,  and  which  re- 
main unadministered  in  their  hands 

The  property  of  sons  is  liable  for  a  deceased  father's 
debt  unless  the  sons  prove,  according-  to  Section  203, 
Code  of  Civil  Procedure,  that  they  have  duly  applied 
such  property  of  the  deceased  as  came  into  their  pos- 
session. 

Peacocky  C  J. — Thk  decree  was  obtain- 
ed against  the  defendants  who  are  described 
as  the  sons  and  heirs  of  their  father ;  and  it 
appears  from  the  grounds  of  appeal  that  the 
suit  was  brought  against  them  on  a  bond 
which  was  executed,  not  by  them,  but  by 
their  father.  The  bond  which  was  executed 
in  1260  became  due  after  the  father's  death 
in  1270,  after  the  defendants,  as  stated  in 
the  grounds  of  appeal,  had  succeeded  to  the 
father's  estate.  But  it  is  not  because  the 
bond  became  due  after  the  father's  death  that 
the  sons  were  personally  liable  any  more  than 
if  the  bond  had.  become  due  before  the 
father's  death.  They  are  liable  only  to  the 
extent  of  the  assets  which  they  received 
and  wbich  have  remained  unadministered  in 
their  hands.  Upon  a  fqrmer  appeal  to  the 
ludge.  the  case  was  remanded  for  a  distinct 
finding  on  the  point  as  to  whether,  under  Sec- 
tion 203  of  Ad  VUI.of  i859,theself-acquijed 
property  of  the  defendant  was  liable  for  his 
father's  debts.  It  was  then  decided  that  all 
the  assets  of  the  father  had  been  adminis- 
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tered,  and  consequently  that,  under  Section 
2C3,  the  sons  were  not  personally  liable  to 
make  good  the  debt. 

The  third  ground  of  appeal  is  that 
though  the  decree  be  taken  as  having  been 
passed  against  the  defendants  in  their  re- 
presentative character  (which  it  was  not), 
the  defendants  were  still  bound  to  show 
that  they  had  duly  applied  the  whole  pro- 
perty of  their  father,  to  which  ihey  suc- 
ceeded, before  they  can  be  discharged  from 
liability.  The  finding  of  the  Lower 
Court  was  that  they  had  done  so,  and  there 
was  no  appeal  on  the  ground  that  the  Court 
had  come  to  a  wrong  conclusion  on  that 
point,^or  that  the  Judge  had  not  disposed 
of  it.  The  case,  consequently,  does  not 
come  under  Section  246,  because,  admitting 
that  the  property  was  the  properly  of  the 
sons,  that  property  was  liable  for  the 
father's  debt,  unless  the  sons  proved,  ac- 
cording to  Section.  203,  that  they  had  duly 
applied  such  properly  of  the  deceased  as 
had  come  into  their  possession. 

Under  these  circumstances,  this  appeal 
must  be  dismissed  with  costs. 

Jacksou,  y, — I  am  of  the  same  opinion. 


The  28th  July  1869. 

Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges,  ^ 

Res-adjudicata— Suit  by  reversioner — Adverse 

possession. 

Case  No.  32  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  2yth 
November  iSofi,  affirminf^  a  decision  0/  the 
Subordinate  Judge  of  that  District,  dated 
the  yth  January  1868. 

Deoranel  Koowar  (Defendant"), 
Appellant, 

versus 

Mussamut  Indurjeet  Koowar  (Plaintiff), 

Respondents 

Mr,  R,  T,  Allan  and  Baboos  Kishen  Succa 
Mookerjee,  Chunder  Madhub  Ghose,  and 
Kallee  Mohun  Dass  for  Appellant. 

Mr,  C.  Gregory  and  jsaboo  Sreenath  Doss 
for  Respondent. 


A  widow  (a  life-tenant  of  an  ancestral  estate),  hatriflf 
executed  an  ekrar,  transferrin^!'  a  share  to  iY,  \m 
grand>daug^hter,  afterwards  sued  to  set  it  aside  on  the 
^rround  that  N  had  not  cx>nformed  to  its  terms.  VVhfle 
the  suit  was  in  the  appeal-stagre,  A  died,  and  her  rewr* 
sinner  applied  to  be  made,  and  was  admitted  as,  Ker 
kaem-mukam  to  carry  on  the  appeal  on  her  behalf.  He 
aftenvards  sued  to  recover  possession  of  the  share  as  n- 
versioner,  alleging-  that  the  successioo  opened  out  t» 
him  on  the  death  of  the  widow. 

Held  that  the  causes  of  action  in  the  two  suits  vere 
different,  and  that  it  was  not  necessary  forthererer- 
sioner,  when  he  took  up  the  widow's  case  in  ifs  appeal- 
stage,  to  disclose  his  title  and  claim  as  reversioner,  a 
he  was  not  competent  then  to  introduce  any  pleas  aris- 
ing out  of  a  new  state  of  facts  not  existing  niien  I)k 
suit  was  instituted. 

Held  that,  the  life>tenancy  having  been  made  over 
to  .Y  with  the  widow's  consent  to  enure  dutmg  the 
grantor's  lifetime,  A^'^  possession  was  not  adverse  to 
the  reversioner. 

Kemp,  J, — The  plaintiff,  special  respond- 
ent before  us,  sues  to  recover  possession  of  j 
a  4-annas  share  in  the  estate  of  one  Bukboree  \ 
Singh,  the  common  ancestor,  which  estate ' 
was  held  by  the  aunt  of  the  plaintiff,  Mohesh 
Koowar,  as  life-tenant.  The  said  lady  died 
in  the  year  1265,  and  the  plaintiff,  on  the 
allegation  that,  in  that  year,  the  succession 
opened  out  to  him,  sues  to  obtain  possession 
of  the  estate  mentioned  above.  The  defend- 
ants are  the  heirs  of  Nund  Koowar,  the 
grand-daughter  of  Mohesh  Koowar.  They 
allege  that  Mohesh  Koowar  transferred  the 
4-annas  share  which  she  held  as  a  life-tenant 
by  an  agreement,  dated  the  26th  March 
1849,  to  her  grand-daughter,  Nund  Koowar, 
who  held  possession  up  to  her  death  under 
the  aforesaid  agreement,  and  died  in  the  year 
1274  Fuslee,  leaving  a  daughter  Deoranec 
Koowar,  the  defendant  in  the  case.  B<xh 
the  Courts  below  have  given  the  plainiin 
a  decree. 

The  points  taken  in  special  appeal  by  the 
senior  pleader  for  the  appellant,  iMr.  Allan, 
were,  first,  that  the  suit  of  the  plaintiff  w« 
barred  under  Section  2  of  Act  VIII.  « 
1859;  ^"^'  secondly,  that  it  was  barred 
under  the  general  and  special  Law  of  Limit- 
ation ;  and  the  junior  pleader  for  the  special 
appellant.  Baboo  Kallee  Mohun  Dass,  object- 
ed that,  as  the  property  in  dispute  must  be 
regarded  as  the  streedhun  of  the  aforesaid 
lady,  Mohesh  Koowar,  she  had  a  complete 
dotoinion  over  that  estate,  and  that  her 
grant  of  the  estate  to  her  grand-daughter 
Nund  Koowar  was  one  that  she  was  perfect- 
ly competent  to  make,  and  that  the  plaintiti 
as  reversioner  cannot  claim  possession  ot 
that  estate,  which  must  devolve  on  the  heirs 
of  the  grantee. 

With  reference  to  the  first  objection, 
namely,  the  rcs-adjudicata  point,  it  appews 
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that  Mohesh   Koowar,   after   executing    the 
ckrir  in  favor    V)f  her    grand-daughter    in 
1849,  sued  10   have  that  ekrar    set  aside, 
not  on  the  ground  that  she  had   not  exe- 
cuted it,  but  on  the  ground  that  the  grantee 
bad  failed  to  conform  to  the  terms  of  the  ekrar. 
The  sail  in  the  first  instance  was  dismissed, 
but  on  appeal  the  ekrar  was  upheld  in  its 
iptegriiy  and  the  possession  of  the  grantee 
was  maintained.     This  took  place  in  October 
1858.    It  appears  that  Mohesh  Koowar,  the 
plaiDtiff  in  that  suit,  died  when  the  suit  was 
in  the  appellate  stage.     The  plaintiff  before 
OS  applied  to  the  Court  to  be  made  *'  ka^m- 
makam*'  of  Mohesh  Koowar  to  enable  him  to 
carry  on  the  appeal  on   her  behalf.     This 
application  was  allowed,  and  he  was  admitted, 
as  tbe  words  of  ihe  order  express  it,  **  wasie- 
juwahdehee-appeaL''      Mr.    Allan    contends 
that  in  that  stage  of  the  case,  the  plaintiff  in 
this  case  was  bound  to  disclose  his  whole 
claim,  and  the  omission  on  his  part  to  put 
iomrard  the  whole  of  his  title  on  that  occasion 
has  rendered  the  decision  passed  in  that  case 
binding  upon  him,  and  that  his  present  suit  is, 
therefore,  barred  under  Section  2  of  Act  VIII. 
of  1859.    Mr,  Allan  has  referred  us  to  a  deci- 
sion published  in  Volume  II.  of  the  Bengal 
Law  Reports,  Part  8,  page  1 02  .*     In  that  case, 
the  Judges  held  that  where  a  party  sues  to  re- 
cover possession  of  certain  lands,  first  claim- 
ing it  as  part  of  her  talook,   and  then  as 
"Towfecr,"   but   in   both    suits   asking    for 
possession  of  the  same  land,  it  follows  that 
the  cause  of  action  is  one  and  the  same  in 
both  suits.     In  that  case,  the  Judges  observed 
that  if  the  plaintiff  omitted  to  put  forward  her 
wrongest  title,  or  her  real  title  on  the  first  oc- 
casion, it  was  so  much  the  worse  for  her.  Now, 
in  this  suit  before  us,  it  is  very  clear  that  the 
canse  of  action  is  not  the  same  as  that  in  the 
suit  brought  by   Mohesh   Koowar.     In  the 
soil  by  Mohesh  Koowar,  who  was  the  life- 
tenant,  she  admitted  the  execution  of  the 
ekrar  which  made  over  the  enjoyment  of  the 
life-tenancy  to  her  grand-daughter,  but  she 
alleged  that  the  terms  under  which  she  had 
Daade  that  grant,  namely,  that  the  grantee 
»as  10  pay  her  debts,  had  not  been  fulfHled. 

In  the  present  case  the  plaintiff  sues  as  a 
reversioner,  and  his  cause  of  action  arose 
on  ihe  death  of  the  life-tenant,  to  set  aside 
the  agreement  between  the  life-tenant  and 
ker  grantee  as  one  which  she  was  not 
competent  to  make  so  as  to  bind  him  after 
her  death.  It  is  obvious  that  the  causes  of 
action  are  very  different  in  the  two  cases. 
Bat  ii  is  said  that  the  plaintiff,  when  he  took 

•  Wooma  Tara  Dabce,  Appellant,  10  W.  R.  426. 


up  the  case  of  Mohesh  Koowar  in  the  appeal- 
stage,  ought  to  have  at  once  disclosed  his 
title  and  to  have  claimed  as  reversioner. 
We  do  not  think  that  it  was  at  all  neces- 
sary for  him  to  do  so  The  issues  in  that 
case  involved  merely  a  question  of  whether 
ihe  grantee  had  fulfilled  the  terms  of  the 
ekrar  or  not,  and,  therefore,  as  observed 
by  the  Judge,  the  plaintiff  "was  unable  to 
"  introduce  any  pleas  arising  out  of  a  new 
"  state  of  facts  not  existing  or  before  the 
"  Court,  when  the  suit  was  instituted  and 
"  decided  in  the  first  Court.''' 

We,  therefore,  overrule  the  first  plea  in 
bar. 

On  the  second  plea,  on  the  generaf  Law 
of  Limitation,  it  is  contended  that  if  Mohesh 
Koowar  had  brought  a  suit,  it  would  have 
been   barred,    and    that   the    reversioner    is 
also  barred.     A  decision  in  Volume  IX.  of 
the  Weekly  Reporter,  page  506.  by  a  Full 
Bench  of  this  Court,  has  been  quoted  in  sup- 
port of  this  contention.     There  is,  no  doubt, 
and  it  is  now  settled   law,  that  if  a  widow, 
a  life-tenant,  in  the  absence  of  fraud,  allows 
a  decree  to  be  passed  and  possession  to  be 
taken   adversely  to    her,   and   that  adverse 
possession  lasts  for  1 2  years  or  more  during 
her  lifetime,  she  being  barred  by  limitation, 
the  reversioner  would  also  be  barred;   but 
this  is  not  the  case  in  the  present  instance. 
The  possession  of  Nund  Koowar,  the  grantee 
of    Mohesh    Koowar,    is    not    an    adverse 
possession.     Mohesh  Koowar  was  but  a  life- 
tenant,  and  with  her  consent  the  life-tenancy 
was    made     over    to    Anund     Koowar    to 
enure  during  the  life  of  the  grantor.     On 
the    death    of    the    grantor,    the    right    of 
succession  opened  out,  and  the  permissible 
possession   of   the   grantee,   Nund   Koowar, 
ceased     and     determined.     Nund     Koowar 
did    not    claim    to    hold    as    heiress,    and 
therefore    her    possession    was    not   hostile 
to  Mohesh  Koowar.     This  second  objection 
is  therefore  overruled. 

The  third  ground  on  the  special  Limitation 
Law  was  not  raised  in  the  argument  before 
the  Judge,  or  in  the  first  Court;  we  there- 
fore think  it  unnecessary  to  enter  into  it  in 
special  appeal. 

The  last  point  taken  by  the  junior  pleader, 
namely,  the  question  of  sireedhu7i,  is  wholly 
untenable.  This  property  was  not  acquired 
by  Mohesh  Koowar  by  gift  from  her  parents 
or  from  her  husband  at  ihe  time  of  her  mar- 
riage, and  can  in  no  way  be  called  sireedhun. 
All  the  grounds  taken  in  special  appeal 
therefore  fail,  and  the  special  appeal  must 
be  dismissed  with  costs. 
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The  28th  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Benamee  conveyance— Claim  of  creditors— Sale 
certificate — Purchase  for  minor. 


Case  No.  271  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  M  id n  a  pore,  dated  the  rst 
December  1868. 

Hemanginee  Dossee  (Defendant),  Appellant, 

versus 

m 

Jogendro  Narain  Roy  (Plaintiff),  Respondent, 

Baboos  Unnoda  Per  shad  Banerjce,  Romesh 
Chunder  Mitter,  Mohuiee  Mohun  Roy, 
and  Bhowanee  Churn  Dutt  for  Appellant. 

Baboos  Mohesh  ChuJider  Choivdhry,  Khet- 
turnath  Bose,  and  Bipeen  Beharee  Dutt 
for  Re'spondent. 

There  is  nothing-  fraudulent  or  illcgral  in  a  father 
makincr  provision  that  property  over  which  he  has 
complete  control  shall  not  go  into  the  hands  of  an  in- 
solvent son ;  but  a  ^r«aw^^  conveyance  to  female  mem- 
bers, the  father  continuing  the  absolute  and  uncontrol- 
led owner  during  his  life,  and  the  son  enteringf  into 
possession  after  his  death,  cannot  exclude  the  claim  of 
the  son's  creditors. 

Where  a  purchaser  at  a  sale  in  execution  was  named 
in  the  sale  certificate  as  "  mother  and  guardian  of  her 
infant  son,"  the  title  to  the  property  was  held  to  be  vest- 
ed by  the  certificate  in  the  minor  absolutely. 

Markby,  y.— The  plaintiff  in  this  case 
was  a  judgment-creditor  of  one  Sreenaih, 
the  son  of  Ajoodhya  Ram,  to  a  large  amount. 
Ajoodhya  Ram  was  possessed  of  considerable 
properly  in  his  lifetime,  and  he  had  two 
sons,     Sreenath     and    Shib    Narain.     Shib 


Narain  is  also  dead,  having  left  a  son  Poorno 
Chunder,  and  his  widow  Hemanginee. 

After  the  death  of  Ajoodhya  Ram,  the 
plaintiff,  as  judgment-creditor  of  Sreenaih, 
attempted  to  seize  in  execution  the  share  of 
Ajoodhya  Rani's  properly  to  which  Sreenath 
would  be  entitled  by  inheritance.  He  wa??. 
thereupon,  met  by  a  claim  to  the  part  of 
the  properly  which  he  attempted  10  seize 
under  a  hibbanamah  or  deed  of  gift,  which, 
it  is  alleged,  that  Ajoodhya  Ram  executed 

in  1849,  ^^'*^^  ^^«  '5  o**  *^  years  before  his 
death.     By  it,  Ajoodhya  Ram  profes<:ed  10   , 
give  all  his  property  to  his  wife  Tripoora  I 
Soonduree,  and  his  sister-in  law  Shibo  S  'On- 
duree  upon  condition  that   they  should  nat  j 
alienate  the  same,  and  that  ihey  should  briiig  | 
certain   suits   to   recover    oustandmg  dcbia 
and  pay  the  Government  revenue  and  cer- 
tain other  charges.     During   their  lives,  it 
was  declared    tiriat  these  two  ladies  should 
enjoy  the  profits,  but  the  properly  was  not  , 
10  be  liable  to  their  debts.     On  their  death, 
the  property  was   to  go  to  Sreenaih's  son, 
if  he  should  have  anv,  and  to  Shib  Narain, 
the   younger   brother   of    Sreenath  and  bl^ 
sons  absolutely. 

As  to  a  bond-debt  due  from  one  Nil  Kant 
Roy,  which  the  plaintiff  was  desiroas  of 
seizing  in  execution,  Hemanginee  claimed 
it  as  her  own.  And  a  certdin  talook  Chuck 
Gunesh,  which  ihe  plainiiff  alleged  also  10 
belong  to  the  estate  of  Ajoodhya  Raro,  was 
claimed  by  Hemanginee  as  the  absolute  pro* 
petty  of  her  minor  son. 

The  plaintiff  having  been  unsuccessful  in 
obtaining  execution  against  this  propertj' 
brought  the  present  suit  against  Hemanginee 
as  guardian  of  her  minor  son  Poomn,  and 
against  Sreenaih,  substaniially  to  have  it 
declared  that  the  property  in  question  was 
a  poriitm  of  Ajoodhya  Ram's  estate,  a  share 
of  which  came  by  inheriiance  to  Sreenath. 

Hemanginee  repeats  in  ihis  suit  the  alle- 
gations she  had  made  when  the  plaintiff 
ar.empted  to  seize  the  properly.  The  plaint- 
iff in  his  plaint  expressly  admits  the  exe- 
cution of  the  1  ibbanamah.  Nevertheless,  the 
Judiic  raised  an  issue  which  involved  an 
inquiry  into  the  execution  of  ihat  document: 
and  he  finds  against  the  evidence,  as  it  ap- 
pears to  us,  both  of  the  plaintiff  and  of  the 
detendant,  that  the  execution  was  not 
proved.  The  respondents  have  not  attempt- 
ed to  support  this  part  of  the  judgmeni, 
and  we  have  no  hesitation  in  considering  it 
as  perfectly  clear  that  the  document  was 
executed. 
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The  Judge  then  proceeds  to  consider  the 
hona  fides  of  ihe  deed.  By  this  we 
nndersiand  him  10  mean  whether  or  no  it 
was  a  fraud  on  the  part  of  Ajoodhya  Ram 
to  convey  his  properly  to  his  wife  and  his 
aisttr-in-la\v.  But  we  are  at  a  loss  to  see 
what  fraud  there  could  be  in  such  a  pro- 
ceeding. It  is  sujrgested  that  Ajoodhya 
Ram  was  himself  in  embarrassed  circum- 
stances at  the  time.  But  the  plaintiff's  wit- 
nesses, who  were  intimately  acquainted  with 
him,  do  not  say  so ;  and  the  vague  statement 
in  a  petition  which  some  one  appears  to  have 
made  for  execution  of  a  decree  against 
.\joodhya  Ram,  and  which  the  Judge  re- 
crived  as  evidence  of  his  insolvent  con- 
dition, appears  to  us  wholly  worthless.  It 
is  ais^  suggested  that  it  was  the  object  of 
A]i)odhya  Ram  by  his  transfer  to  save  his 
property  from  his  son  Sreenalh's  creditors. 
Bui  if  that  were  his  object,  that  was  in 
no  sense  frau<iulent.  Whether  such  a 
transaction  would  have  been  in  this  parti- 
cular case  strictly  honorable  for  a  Hindoo 
j  is  a  question  we  need  not  inquire  into. 
There  is  nothing  fraudulent  or  illegal  in  a 
father  making  provision  that  property  over 
which  he  has  complete  control  shall  not  ^o 
into  the  hands  of  an  insolvent  son,  and  so 
into  the  hands  of  his  creditors. 

It  seems  to  us  that  the  Judge  has  some- 
vhai  mistaken  the  case  of  the  parties,  which 
is.  not  that  the  conveyance  by  Ajoodhya 
Ram  to  Tripoora  Soonduree  and  Shi  bo 
Soonduree  was  void,  if  real,  but  that  there 
va3  in  reality  no  conveyance  at  all.  Their 
whole  evi.lence  was  pointed  to  this  :  Thai 
bovcver  carefully  the  names  of  these  ladies 
hi'i  been  used  in  all  paper  transactions. 
Ajoodhya  Ram  had  remained  until  the  day 
ot  his  death  in  the  actual  enjoyment  of  the 
property,  and  that  since  his  death  Sreenath 
hail  been  in  possession  of  his  share.  In 
short,  that  the  transaction  was  what  is  call- 
ti  henamec. 

The  motive  of  such  a  tran'^action  is  per- 
fectly clear  By  this  transaction,  if  .«'uc- 
cesstol,  while  on  the  one  hand  Sreenaih'> 
creditors  would  be  excluded,  on  the  other 
hand  Sreenath  himself  would  not.  The 
detd  could  be  used  to  keep  off  claimants 
oaside  the  family,  whilst  wiihin  the  family 
Matters  would  go  on  as  befoie.  I'he 
^cry  essence  of  such  a  transaction  is 
that  it  should  have  a  double  aspect,  and 
there  is  no  doubt  the  experience  and  skill 
*hjch  persons  in  this  country  have  gained 
^y  a  constant  resort  lo   such   transactions 


make  it  exceedingly  difficult  for  a  Court 
of  Justice  to  detect  the  truth.  But  upon 
the  whole,  we  have  come  to  a  clear  con^ 
elusion  upon  this  evidence  that  the  convey- 
ance by  Ajoodhya  Ram  to  his  wife  and  sis- 
ter-in-law was  henamee ;  that  Ajoodhya 
Ram,  notwithstanding  that  nominal  con- 
veyance, remained  the  absolute  and  un- 
controlled owner  of  the  property ;  and  that 
a  share  in  this  property  parsed  at  his  death 
by  inheritance  to  Sreenath.  The  defend- 
ant's mookhtear  attempted  to  prove  that  after 
ihe  hibbanamah  was  execuied,  Ajoodhya 
Ram  never  interfered  in  the  management  of 
the  property:  That  is  contradicted  by  all  the 
plainiiffs  witnesses.  And  the  evidence 
produced  on  the  part  of  the  plaintiff  is,  some 
of  it,  very  strong  indeed  ;  as.  for  instance,  that 
of  the  vakeel  No.  5  and  Piiamber  Deb,  a 
CO- sharer,  No.  6,  \\\\o  prove  in  our  opinion 
beyond  a  doubt  that  no  change  whatever, 
except  in  name,  took  place  after  the  deed 
was  executed.  Had  Ajoodhya  Ram  really 
intended  that  the  property  should  be  well 
vested  in  the  two  ladies  who  were  apparently 
made  donees,  he  would  certainly  have  taken 
care,  not  only  by  using  their  names  on  paper, 
but  by  an  ostensible  change  in  the  manage- 
ment and  enjoyment  of  the  property,  to  make 
that  intention  clear. 

Though,  therefore,  we  are  unable  to  agree 
entirely  with  the  view  taken  by  the  Judge 
of  the  Court  below,  we  agree  that  notwith- 
standing the  hibbanarnah,  a  share  in  the  pro- 
perty of  Ajoodhya  Ram  is  vested  by  inherit- 
ance in  breenath. 

The  Judge  below  also  considered  the  bond 
to  be  ran  of  the  property  of  Ajoodhya 
Ram,  as  the  money  which  was  lent  belonged 
to  him ;  but  it  appears  that  this  bond  has 
been  paid  off,  so  that  it  is  useless  to  seize  it 
in  execution,  and  the  respondents  have 
abandoned  it. 

As  regards  the  talook  Chuck  Gunesh, 
the  question  stands  thus  :  It  was  purchased 
at  a  sale  in  execution  of  a  decree,  and  the 
person  named  as  purchaser  in  the  sale-certi- 
ficate was  *'  Hemangince  Dossee,  mother  and 
guardian  of  her  infant  son  Poorno  Chunder." 
Upon  this,  it  is  contended  that,  under  the 
terms  of  Sections  259  and  260  of  the  Code 
of  Civil  Procedure,  it  must  be  held  conclu- 
sively that  Poorno  Chunder  is  the  owner, 
and  that  no  further  inquiry  into  the  title 
is  permitted.  The  defendants,  on  the  other 
hand,  contend  that  the  money  to  purchase 
the  talook  was  suptdied  by  Ajoodhya  Ram, 
and  that  even   if  the  infant  had  any  rights 
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by  virtue  of  that  Section,  they  have  never 
been  asserted ;  on  the  contrary,  that  the 
evidence  shows  that  the  property  was  all 
along  treated  as  belonging  to  Ajoodhya  Ram 
who  was  in  possession  up  to  his  death,  from 
which  it  may  be  inferred  that  the  rights  of 
Poorno  Chunder  have  been  abandoned. 

Had  the  minority  of  Poorno  Chunder  been 
out  of  the  question,  we  might  perhaps  have 
been  able  to  come  to  the  conclusion  that  the 
plaintiffs'  contention  was  right.  Possibly, 
it  might  be  said  that  here  the  certified  pur- 
chaser had  abandoned  his  rights  to  the  real 
purchaser,  who  was  in  possession  under  a 
good  title  derived  from  the  certified  purchas- 
er hithself.  But  holding,  as  we  must  do,  that 
the  title  to  his  property  was  by  the  certifi- 
cate vested  ill  the  minor  absolutely  (see 
Full  Bench  Decision,  9  Weekly  Reporter, 
page  20),  we  do  not  see  how  by  any  act  of 
Hemanginee,  the  minor  can  be  deprived  of 
this  property.  It  appears  to  us,  therefore, 
that  the  infant  is  still  the  absolute  owner 
of  talook  Chuck  Gunesh,  and  that  neither 
Sreenath  nor  any  other  member  of  the  family 
has  any  share  in  it  whatsoever. 

The  result  is,  in  our  opinion,  that  there 
ought  to  be  a  decree  declaring  that  all  the 
properties  mentioned  in  the  plaint,  except 
No.  9  and  No.  12,  belong  to  the  estate 
which  was  of  Ajoodhya  Ram,  deceased,  and 
that  Sreenath  as  one  of  his  heirs  is  entitled 
to  a  share  thereof.  The  plaintiff  to  have 
his  costs  in  this  Court  and  the  Court 
below. 


The  28th  July  1869. 

Presenl: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,    and    the    Hon'ble    E.   Jackson, 
Judge. 

Section  248,  Act  VIII.,   1859— Construction— 

Jurisdiction. 

Case  No.  234  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Subordinate  Judge  of  Nuddea, 
dated  the  8th  May  i86g. 


Judoonath  Roy  and  others  (Judgment-debt- 
ors), Appellants^ 

versus 

Ram  Buksh  Chatterjee  and  others  (Decree- 
holders),  Respondents, 

Baboo  s    A  shoo  tosh    Chatterjee   and   Jahh 
Chunder  Seal  for  Appellants. 

Bahoos     Grish     Chunder     Mookerjee    and 
Biprodass  Mookerjee  for  Respondents. 

« 

In  Section  348,  Act  VII I .  of  1S59,  the  words, "whom  the 
Court  may  appoint,"  apply  not  only  to  the  words  "any" 
other  person,''  but  also  to  the  officers  of  theCourt. 

In  the  absence  of  the  Subordinate  Judge  it  is  doc 
competent  to  the  Judgfe,because  he  is  a  superior  officer, 
to  perform  the  duties  required  by  Section  348. 

Peacock,  C  J. — It  appears  to  me  that  this 
sale  ought  to  be  set  aside.  I  think  that  ibe 
words  of  Section  248,  Act  VIII.  of  1859, 
"  whom  the  Court  may  appoint "  apply  not 
only  to  the  words  "  any  other  person,"  bnt 
also  to  the  officers  of  the  Court;  othenrise 
any  officer  of  the  Court  might  without  anj 
authority  of  the  Court  take  upon  himself  to 
sell  property  in  execution.  Then  the 
question  arises  whether  the  Subordinate 
Judge  being  ill,  the  Judge  can  be  said  to  be 
the  Court.  It  is  not  because  he  is  a  ^M^^noi 
officer  that  he  can  perform  the  duties  reqwrtd 
by  Section  248,  any  more  than  he  can  perfonn 
the  duties  of  any  Moonsiff  under  him  if  that 
Moonsiff  is  ill.  This  is  not,  therefore, 
merely  an  irregularity  which  renders  it 
necessary  for  the  appellant  to  show  that 
substantial  injury  has  been  caused.  Doubt- 
less, the  Judge  performed  the  duties  to  the 
best  of  his  ability,  but  we  cannot  say  ibat 
under  the  circumstances  no  injury  was 
caused  to  the  judgment  debtor  in  having  bis 
property  sold  by  the  Judge. 

The   sale  is  set  aside.    Each  party  will 
bear  his  own  costs  of  this  appeal. 

Jackson,  J, — I  concur. 
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The  28th  July  1869. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chief 
Justice,  and  the  Hon'ble  E.  Jackson^ 
Judge. 

Certificate  under  Act  XXVII.,  z86o— Evidence 

of  intention. 

Case  No.  242  of  1869. 

Miudianeous  Appeal  from  an  order  passed 
h  the  Officiating  Judge  of  Moorsheda- 
had,  dated  the  isth  March  i86g. 

Zeemutoonissa  Khanum  (Objector) , 
Appellant^ 

versus 

Khutoo  fiegnm  and  others  (Petitioners), 
Respondents, 

Baboo  Nubo  Kishen  Mookerjee  for 
Appellant. 

Mo^Bshee  Syud  Ameer  Ali  for  Respondents. 

The  circumstance  of  a  deceased  party  having*,  on  the 
«y  of  his  death,  informed  his  debtor  that  he  had  given 
ott  whole  of  the  moneys  due  to  him  to  his  mother-in- 
«»,  VIS  beUl  to  be  a  sufficient  indication  (whether 
^  gift  was  valid  or  not)  that  she  was  the  proper 
?**w  to  receive  the  money  due  to  the  deceased  and 
ifee  certificate  under  Act  XXVII.  of  1S60. 

In  cues  under  Act  XXVH.  of  1S60,  Judges  should 
wys  certify  whether  the  certificate  has  been  actually 
snated. 

PtdcQcky  C.  y.— -It  does  not  appear  that 
^  Judge  has  granted  a  certificate;  and 
**wnftog  that  a  certificate  has  not  been 
P^ted,  we  think  that  the  certificate  ought 
^^  granted  to  the  appellant. 

It  appears  to  me  that  the  evidence  is  not 
-'Efficient  to  satisfy  the  Court  that  the  re- 


spondent really  was  the  uncle  of  the  deceased. 
It  appears  from  the  evidence  that  the  wife 
of  the  deceased  died  about  10  months  ago, 
and  that,  at  the  time  of  his  death,  the  de- 
ceased was  living  with  the  mother-in-law, 
the  appellant.  I  see  no  sufficient  reason  to 
disbelieve  the  evidence  of  Modhoosoodun 
Doss,  who  stated  that  he  owed  the  deceased 
a  sum  of  I, TOO  rupees  for  which  he  had 
not  given  a  hath-chittah.  That  evidence  was 
sufficient  to  render  him  responsible  to  pay 
that  amount  to  some  one,  whoever  that 
person  may  be,  who  is  the  representative 
of  the  deceased.  He  says  that,  on  the  day 
of  his  death,  the  deceased  informed  him 
that  he  had  given  the  whole  of  the  moneys 
due  to  him  to  his  mother-in-law.  Wlftther 
that  gift  was  a  valid  gift  or  not,  or  whether 
it  passed  the  whole  of  the  property  or  only 
one-third  of  it,  it  is  not  necessary  now  to 
determine.  Assuming  the  evidence  to  be 
true,  there  can  be  but  little  doubt  that  the 
deceased  intended  that  Modhoosoodun  should 
pay  the  debt  to  the  appellant.  Under  these 
circumstances,  it  appears  to  me  that  she  is 
the  proper  person  to  receive  the  money  due, 
and  that  the  certificate  ought  to  be  granted 
to  her.  This  decision  will  not  preclude 
the  respondent  from  proving  that  he  is  heir- 
at-law  of  the  deceased,  or  from  showing, 
notwithstanding  the  alleged  gift  to  the  ap- 
pellant, that  he  is  entitled  to  the  whole  of 
the  property  of  the  deceased  or  to  some 
portion  of  it. 

We  think  that,  before  the  certificate  is 
granted,  security  should  be  taken  from  the 
appellant  under  Section  5  for  rendering  an 
account  of  the  debts  that  shall  be  received 
by  her  and  for  the  indemnity  of  persons 
who  may  be  entitled  to  the  whole  or  any 
part  of  the  moneys-  received  by  virtue  of 
such  certificate.  The  amount  of  security 
will  be  determined  by  the  Judge.  If  the 
certificate  has  already  been  granted^  the 
Judge  will  certify  the  fact  to  this  Court,  in 
order  that  a  fresh  certificate  may  be  grant- 
ed by  this  Court  in  supersession  of  the  cer- 
tificate which  he  has  granted,  instead  of 
directing  the  Judge  to  grant  it  to  the  appel- 
lant. In  these  cases,  the  Judge  should  always 
certify  whether  a  certificate  has  been  actually 
granted,  or  whether  t'lie  grant  has  been  sus- 
pended pending  the  appeal. 

The  appellant  will  receive  her  costs  of  this 
appeal  and  the  costs  in  the  Lower  Court. 


Jackson,  J, — I  concur. 
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The  28th  July  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Judgment-debtor's  assets— Liability  of  heirs. 

Case  No.  2890  of  1868. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Judge  of  Tirhoot,  dated 
the  nth  June  1868 y  reversing  a  decision 
of  the  Sudder  Ameen  of  that  District y 
dated  the  2yth  July  i86y, 

Hajee  All  (Plaintiff),  Appellanty 

versus 

Mirza  AH  Nukee  and  others  (Defendants), 

Kespondents, 

Bahoos  Gopal  Lall  Mi  Iter  and  Dehendro 
Narain  Bose  for  Appellant. 

Messrs,  R.  T,  Allan  and  C.  Gregory 
and  Baboo  Grish  Chunder  Ghose  for 
Respondents. 

A  decree  declaring^  the  heir  of  a  mortgagor  liable  to 
pay  the  mort^fage-debt  out  of  such  assets  as  he  had 
received  from  the  estate  of  his  father  (the  mortgagor) 
was  held  not  to  include  assets  which  came  to  him  after 
passing  through  the  hands  of  another  heir  (his  brother) 
in  right  of  inheritance  from  that  brother. 

Glover,  J. — To  understand  the  plaintiff's 
case,  it  is  necessary  to  go  somewhat  into 
detail.  It  appears  that  one  Asudh  Ali  mort- 
gaged in  the  year  1843  ^  9-annas  share  of 
a  mouzah  called  Pursool  to  his  broiher-in- 
law,  one  Mahomed  Ali.  The  plaintiff 
claims  through  the  daughter  of  the  mort- 
gagee by  purchase.  Asudh  Ali  died  leaving 
two  sons,  one  Mahomed  Hadee  who  is  also 
called  Mirza  Imaumee,  and  Ahmed  Hos- 
seinee,  who  is  otherwise  called  Bunnee 
Mirza;  and  this  particular  Mouzah  Pursool 
descended  in  the  proportion  of  3  annas  and 
6  annas  respectively  to  the  two  brothers — 
Mahomed  Hadee  inheriting  the  3  annas  and 
Ahmed  Hossein  the  6-annas.shjire.  Ahmed 
Hossein  pre-deceased  his  brother  Mahomed 
Hadee ;  and  his  6-anna8  shaje  of  the  property 


is  said  to  have  gone  by  the  law  of  inherit- 
ance  prevailing   among   the   Shiah  stct  to 
his  brother  Mahomed  Hadee.    The  plainiifi, 
as  the  representative  of  the  onijinal  mon- 
jragee,  sued  on  the  original  side  of  the  Hijh, 
Court  Mahomed  Hadee  as  the  heir  of  A<;udh| 
Ali,   the   mortgagor,  and   got  a  decree  by! 
confession  of  judgment  on  the  23rd  January 
1866.     In   that   decree   it   is   said  that  the 
defendant  Mahomed  Hadee  having  admitted 
receipt  of  assets  of  Asudh  Ali,  his  father,  be j 
was  adjudicated  liable  to  pay  the  mortgase- 
money  then  due  out  of  the  said  assets,  and; 
in  execution  of  this  decree  the  mortga^edj 
property    was    attached    and    Asudh   Ali'ij 
right  and  interest  therein  sold. 

Whilst  the  execution  was  proceeding,  ihej 
defendant  in  this  suit,  who  is  the  widow  ofj 
the    younger    son    of.  Asudh    Ali,   Ahraedj 
Hossein,  intervened,  on  the  ground  that  the 
decree  obtained  in  the  High  Court  was  i\ 
fraudulent  and  a  collusive  one,  and  that  ihe'l 
property  which  had   descended  to  AhmedJ 
Hossein,  her  husband,  was  hers  in  liea  of  J 
the   dower   which    was    due    to    her.    Her 
objections  were  rejected  on  the  22Dd  April 
1 866,  but  before  that  she  had  execuied  tbc 
decree  obtained  by  her  for  her  dower  against 
Mahomed  Hadee  as  the  representative  of  his 
brother,  her  husband  Ahmed  Hossein,  and 
attached  the  6-annas  share   of  the  mouzih 
which  belonged  to  her    deceased  hu-^band. 
On  this  attachment,   the  plaintiff  (who  had, 
we  may  remark,  purchased  in  ihe  execution- 
sale  the  property  originally  mortgao:ed)  came 
in  in  her  turn,  and  objected  to  the  attach- 
ment  by   Ahmed    Ho<sein's   widow.     Her 
objections  were,  however,  overruled,  and  i^c 
decision  of  the  Lower  Court  was  confirmed 
by  the  High  Court  in  September  1866,  and 
it   was  to  reverse  his   miscellaneous  order, 
and   to  declare  that  the  6-annas   share  of 
Mouzah  Pursool  was  still  burdened  by  her 
mortgage  and  by  the  decree  passed  upon  it 
that  the  present  suit  was  brought. 

The  defence  was  mainly  the  same  as  that 
set  up  in  the  execution-proceedings.  The 
widow  of  Ahmed  Hossein  slates  that  the 
plaintiff's  decree  was  obtained  collusively; 
that  she  has  a  lien  on  the  6-annas  share  d 
Ahmed  Hossein  for  the  dower  due  to  her; 
and  that,  under  any  circumstances,  the  decree 
of  the  High  Court  on  the  original  side 
was  only  against  such  assets  as  Mahomed 
Hadee  had  received  by  inheritance  from  his 
father,  namely,  a  3-annas  share,  and 
that  the  sale  included  only  that  amount  of 
propertv. 
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The  Court  of  first  instance  decreed  in  the 
plaintiff's  favor  to  the  amount  of  a  i6-annas 
ihare,  holding-,  apparently,  that  the  other 
3  annas  had  been  taken  out  of  the  question 
Bt  some  private  arrangement  between  Ma- 
homed Hadee  and  the  plaintiff,  by  which 
she  had  relieved  him  from  liability. 

The  Judge,  on  appeal,  considered  that  the 
decree  of  the  High  Court  referred  only  to 
the  3-annas   share  which  Mahomed  Hadee 
had  received  as  assets  of  his  father's  e:»tate  ; 
aad  the  only  point  which  we  have  to  con- 
sider in  this  special  appeal  is  whether  the 
Jadge  was  right  or  wrong  in  so  construing 
the  decree  of  the  High  Court,  for,  with  re- 
gard to  the  merits  of  the  case  so  far,  it  is 
IKK  contended,  and  it  cannot  be  contended, 
that  the  property   originally  mortgaged   by 
Asudh  All  did   not  necessarily  continue  to 
be  burdened  by  that  mortgage  into  whoso- 
ever's  hands  it  may  have  gone  by  inheritance. 
Now,  it  has  been  held  on  many  occasions  by 
Division  Benches  of  this  Court  that,  when 
a  party  prefers   a   special    appeal    on    the 
ground  of  misconstruction  of  a  document,  it 
must  be  distinctly  shown  that  the  consiruc- 
;tioD  pm  upon    it   by  the  Lower   Appellate 
Coun  is  such  a  one  as  the  words  of   the 
document   will    not  reasonably   bear.     The 
words  of  the  decree  in  this  case  are  clear 
«K»gh.    They  are  to  the  effect  that  the  de- 
cree is  to  be  satisfied  by  Mahomed  Hadee, 
who  bad  admitted  the  receipt  of  assets  from  the 
estate  of  his  father,  Asudh  AH,  out  of  these  | 
«8Cts;  and  prtmd  facie,  it  would  seem  that  i 
these  words  limited  the  power  of  the  decree-  ! 
holder  to  bring  to  sale    anything    but   the  i 
3  annas  which  Mahomed  Hadee  had  received 
from  his  father.     But  it  is  contended  by  the  i 
special  appellant's   pleader  that  the    words 
ot  the  plaint   show   exactly  the  position  of 
Mahomed   Hadee    and     in    what    way    he 
w  sued,  and  that,  as  the  decree  declares 
bim  liable    to   pay   the  mortgage-debt  out 
of  the  assets  of  Asudh  Ali  according  to  the 
P^nt,  that  therefore  these  words  included, 
not  only  the  -i-annas  share  of  the  mouzah 
tn  dispute  which    he   had    received   direct 
from    his    father,    but     also    the    6- annas 
which   formed     originally    part    of    Asudh 
^»s  estate,  and  which  came  to  Mahomed 
Hadee  through  his  brother  after  his  brother's 
pwth.    h  does  not  appear  to  me  that  this 
**  a  fair  and  reasonable  construction  to  be 
placed  upon  the  words  of  the  decree,  and 
j^  *B  cenainly  not  in  accordance  with  their 
lexicographical  meaning.     The  decree  says 
jJj^Mahomcd  Hadee  is  to  pay  the  mortgagc- 
^^  out  of  such  assets  as  he  had  received 
Vol.  XII. 


from  the  estate  of  his  father  Asudh  Ali, 
and  by  such  assets  I  understand  assets 
which  came  to  him  direct  from  his  father, 
and  not  to  include  assets  which  came  to  him 
after  his  brother's  death  in  a  roundabout 
way  after  passing  through  the  hands  of 
another  heir.  It  cannot,  therefore,  it  seems 
to  me,  be  said  that,  in  construing  the  words 
of  the  High  Court  decree  and  of  the  bill 
of  sale,  as  the  Judge  has  construed  them, 
that  there  is  any  palpable  mistake  in  his 
interpretation  of  these  documents,  and  we 
should  not  be  justified  in  special  appeal  in 
interfering  with  his  decision. 

In  a  case  of  this  kind,  we  are  bound  to 
go  strictly  upon  the  words  of  the  decree, 
and  unless  it  be  shown  very  clearly  that 
the  Judge  has  misunderstood  these  words, 
there  can  he  no  ground  of  special  appeal.  I 
may  also  remark  that  the  meaning  which  the 
Judge  has  attached  to  the  words  "  assets  of 
Asudh  Ali "  is  precisely  the  same  which  had 
been  previously  attached  to  them  by  a  Divi- 
sion Bench  of  this  Court  in  their  decision  in 
miscellaneous  appeal  No.  5 1 2  of  1866,  passed 
on  the  20th  of  September,  of  that  year.  The 
learned  Judges  there  gtve  the  same  inter- 
pretation to  the  decree  and  to  the  terms  of  the 
bill  of  sale  as  has  been  given  by  the  Judge 
below,  and  state  their  opinion  that  the  pro- 
perty derived  from  the  father  was  the  only 
thing  sold,  and  that  the  share  of  Ahmed 
Ho>sein  still  remained  subject  to  the  claim 
of  his  wife  for  her  dower;  that  is  to' say, 
it  was  not  included  in  the  High  Court  de- 
cree. It  appears  to  me,  therefore,  that,  as 
the  prestnt  suit  was  brought,  that  is,  to 
have  it  declared  that  this  6-annas  share 
of  Mouzah  Pursool  forms  part  of  the  as- 
sets Asudh  Ali  received  by  Mahomed 
Hadee,  and  is,  as  such,  liable  for  the  mort- 
gage-debt, the  case  must  fail,  and  the  special 
appeal  be  dismissed  with  costs. 

There  is  nothing  in  this  decision  to  pre- 
vent the  plaintiff,  if  so  advised,  from  follow- 
ing the  property  mortgaged  into  the  hands 
of  the  present  owners,  or  from  seeking  in 
another  suit  a  declaration  that  that  property 
is  still  burdened  by  the  mortgage  granted 
by  Asudh  Ali  in  1843. 

Kempt  J, — I  am  of  the  same  opinion 
that  the  special  appeal  must  be  dismissed ; 
but  I  would  go  somewhat  further  than  my 
learned  colleague  has  done.  I  hold  that 
the  Judge  has  put  a  proper  construction 
upon  the  decree  passed  on  the  original  side 
of  this  Court,  as  well  as  upon  the  qaestion 
of  what  passed  to  the  special  appellant 
under  the  certificate  of  sale. 
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In  the  suit  on  the  original  side  of  the 
Court,  the  plaintiff  did  not  in  her  plaint 
allege  that  Mahomed  Hadee  was  in  posses- 
sion of  the  whole  of  the  estate  of  the  origin- 
al judgment-debtor,  Asudh  Ali,  whether 
acquired  from  his  father  or  from  his  brother. 
She  sucfd  him  in  two  capacities,  namely,  as 
the  heir  and  representative  of  Asudh  Ali, 
and  as  the  heir  and  representative  of  Ah- 
med Hossein.  She  did  not  claim  to  have 
the  mortgaged  premises  sold  in  satisfac- 
tion of  the  debt,  and  the  decree  obtained 
does  not  say  against  what  property  it  is  to 
be  executed ;  but  as  Mahomed  Hadee  had 
confessed  judgment  to  the  effect  that  the 
asse^t^  of  Asudh  Ali  were  in  his  hands, 
which  might  well  be,  seeing  that  he  admitted- 
ly inherited  a  3 -annas  share  of  the  property 
from  his  father  Asudh  Ali,  the  Court's 
decree  was  to  the  effect  that  the  debt  was 

• 

to  be  satisfied  from  the  assets  in  the  hands 
of  Mahomed  Hadee.  The  sale-certificate 
passed  to  the  plaintiff  what  Mahomed  Hadee, 
the  judgment-debtor,  acquired  from  his 
father  Asudh  AH,  and  not  what  he  acquired 
after  his  brother's  death  in  right  of  in- 
heritance, not  from  the  father,  but  from  the 
brother. 

The  Judge  having,  in  my  opinion,  put  a 
proper  construction  upon  the  decree  of  the 
original  side  of  the  Court  and  upon  the  cer- 
tificate of  sale,  I  dismiss,  the  special  appeal 
with  costs. 


The  28th  July  1869. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Default— Onus  probandi. 
Case  No.  980  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  West  Burd- 
wan,  dated  the  jrd  February  j86g,  re- 
versing a  decision  of  the  Moonsiff  of  Bis- 
toopore,  dated  the  26th  November  1868. 

Damoodur  Bhooshun  (Plaintiff),  Appellant, 

versus 

Rughoonath  Panja  and  others  (Defendants), 

Respondents. 


Baboo  Rash  Beharee  Ghose  for  Appellant 

Baboo  Bhowanee  Churn  Duit  for 
Respondents. 

Where  a  plaintiff  has  not  griven  any  evidence  what- 
ever in  support  of  his  case,  he  is  not  entitled  to  a  decree 
merely  on  tne  default  of  the  defendant  to  i^ve  evidence. 

Loch^  J  -  There  is  a  case  reported  in 
Marshall's  Reports,  page  568.  which  is  on  all 
fours   with   the    present  case.     It  was  held 
in   that  case  that,  as  the  plaintiff  had  not 
given  any  evidence  in  support  of  his  claim* 
the  Judge,  in  appeal,  was  not  wrong  in  dis- 
missing  the   suit,   notwithstanding  that  the 
defendant  who  had  been  duly  summoned  tol 
give   evidence   had    not    attended,   and  aI-1 
though  the  first  Court  had  given  judgment j| 
under  Section  170,  Act  Vlll.  of  1859. 

The  pleader  for  the  special  appellant  in 
this  case  has  pointed  out  a  case  reported  i»ij 
I  Weekly  Reporter,  pages  114  and  115. 
But  that  case  is  very  different  from  the  one 
now  before  us.  For  in  that  case  the  plaint* 
iff  was  called  upon  by  the  defendant  to  give 
evidence ;  and  having  failed  to  do  so,  the 
Court  would  not  give  him  a  decree  upon 
the  evidence  that  he  had  filed  to  support 
his  claim.  That  case  will  not  assist  the 
present  appellant.  We  think  the  decision 
reported  in  Marshall  is  correct,  and  we  shall 
follow  it  in  the  present  case.  We  concur 
with  ihe  view  taken  by  the  Judges  in  that 
case  in  Marshall,  that,  where  a  plaintiff  has 
not  given  any  evidence  whatever  in  support 
of  his  case,  he  is  not  entitled  to  a  decree 
merely  on  the  default  of  the  defendant  to 
give  evidence. 

We  dismiss  this  appeal  with  costs. 

Macpherson,  J, — I  concur. 


The  28th  July  1869. 

Present : 

The  Hon'ble  G.  IvOch  and  .\.  G.  Macpher- 
son, Judges, 

Separation  of  shares— Section  xx,  Act  XL, 

1859- 

Case  No.  994  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  tht 
4th  I'ebruary  r86Q^  reversing  a  decision  of 
the  Judder  Moonsiff  of  that  District^  dated 
the  28th  November  t868.      ' 
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Fooroo  Chuader  Banerjee  (Piainiiif), 
Appellanl, 


m 


versus 

tarn  Kanaje  Ghose  and  others  (Defendantsj, 
Respondents. 

\Bdho  Bungshee  Dhur  Sein  for  Appellant. 

\B(iboo  Nil  Madhub  Sein  for  Respondent. 

The  proprietors  of  a  certain  lot  having  obtained  a 

ration  of  their  shares  under  Section  1 1,  Act  XI.  of 

there  remained  one  share  (comprising  one  viilaee 

of)e>third  of  three  other  villages),  which  was  sdd 

anrars  of  revenue  and  purchased  by  W,    Of  this 

,  W  sold  one  village  to  P,  who  agreed  to  pay  a 

n  sum  as  his  share  of  the  Government  jumma, 

then  applied  to  the  Collector  to  open  a  separate 

DTit  at  the  rate  which  had  been  agreed  upon.    The 

diolders  havin^f  objected,  the  Collector   referred 

parties  to  the  Civil  Court  under  Section  12.   P  then 

flit  a  civil  suit  for  a  separate  account. 

Held  that  there  was  no  legal  objection  to  plaintiff's 
his  separate  share  opened  at  the  rate  he  men- 
even  if  the  jumma  on  the  share  which  remained 
H'*!  possession  was  excessive  ;  for,   if  the   whole 
ate  vere  put  up  to  sale  for  arrears  on  account  of  that 
nant  share,  the  other  shareholders  could   always 
themselves  by  paying  the  sum  due. 

Loch^  J, — It  appears  that  of  the  lot  Jam- 
rra  there  were  several  proprietors,  who 
)m  time  to  lime  applied  to  the  Collector, 
id  obtained  an  order  fro^m  him  for  separa- 
of  shares,  under  the  provisions  of  Section 
I,  Act  XL  of  1S59,  and  there  remained  a 
tare  with  a  jumma  of  319  rupees  2  annas 
9  pie.  This  last  share  was  sold  for 
rears  of  Government  revenue,  and  pur- 
by  one  Wooma  Churn.  This  share 
iprised  the  whole  of  Mouzah  Dadookhan 
id  one-third  of  three  other  villages. 
fooma  Churn  :>ubsequenily  sold  the  Mouzah 
iookhan  to  the  plaintiff,  Poorno  Chunder 
Jcrjee,  and  by  the  terms  of  the  deed  it 
agreed  that  Poorno  Chunder  should 
lyasum  of  Rupees  11 4- 11  annas  and  3  pie 
his  share  of  the  Government  jumma 
^ssed  according  to  certain  quinquennial 
(rs.  which  had  formed  the  basis  of  the 
'r  separate  accounts.  Poorno  Chunder 
ten  applied  to  the  Collector  to  open  a  sepa- 
lie  account  at  the  rate  of  Rupees  144-11 
annas  3  pie;  and  certain  objections  having 
^n  raised  by  the  shareholders,  the  Col- 
lector, under  the  provisions  of  Section  12, 
^^  XI.  of  1859,  referred  the  parties  to  the 
Cinl  Court ;  and  the  plaintiff  has  brought 
the  present  suii  to  have  opened  a  separate  ac- 
count of  his  share  at  Rupees  144-11  annas 
«hl  3  pie. 

Wc  think  that  the   objections  raised   by 
the  defendants  to  a  separate  account  being 


opened  in  plaintiff's  favor  are  of  no  weight. 
There  is  no  legal  objection  to  the  plaintiff's 
having  bis  separate  share  opened  at  the  rate 
he  mentioned,  and  the  reason  given  by  the 
Judge  for  refusing  to  allow  a  separate  share 
being  opened  is  insufficient.  It  is  true,  as 
the  Judge  observes,  that  all  the  shareholders 
have  an  interest  in  the  matter,  and  have  a 
right  to  protect  themselves,  and  it  may  also 
be  true  that  the  jumma  which  remains  on 
the  one-third  of  the  three  mouzahs  in 
Wooma  Churn's  possession  may  be  exces* 
sive.  Even  if  this  should  be  the  case,  and 
the  share  be  put  up  for  sale,  and  the  sum 
bid  be  insufficient  to  cover  the  balance,  and 
so  render  the  whole  estate  liable  to  be  put 
up  for  sale,  yet  the  other  shareholders  can 
always  protect  themselves  by  paying  the 
sum  due. 

We  think,  therefore,  that  the  decree  of  the 
Lower  Appellate  Court  mnst  be  set  aside, 
and  that  of  the  first  Court  restored.  The 
special  appellant  is  entitled  to  his  costs  in 
this  Court  and  in  the  Lower  Appellate 
Court. 

Macpherson,  y. — I  concur. 


The  28th  July  1869. 

Present: 

The  Hon'ble  J.  P.  Norman  and  Dwarkanath 

Mitter,  Judges, 

Uniform  rent— Section  4,  Act  X.  of  1859— Api>li- 
cability  to  other  cases — Presumptions  and  in^ 
ferences. 

Case  No.  719  of  1869. 

'Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  0/  Rung  pore,  dated 
the  iqth  December  1868^  modifying  a 
decision  of  the  Sudder  Ameen  of  that  DiS" 
trict,  dated  the  24th  June  j868. 

Dukhina  IVIohun  Roy  (Plaintiff),  Appellant^ 

versus 

Kureemoollah  Mooktear  (Defendant), 
Respondent, 

Bahoos  Romesh  Chunder  Mitter  and  Kishen 
Dyal  Roy  for  Appellant. 

Bahoos  Sreenath  Doss  and  Kishen  Succa 
Mookerjee  for  Respondent. 

The  presumption  arising^  under  Section  4,  ActX.,  1859, 
is  not  necessarily  restricted  to  proceedinirs  under  that 
Act;  but  even  if  it  did  not  apply  to  suits  other  than 
those  under  Act  X.,  a  Court  would  not  do  wrongs  to 
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follow  the  rule  laid  down  in  Section  4  in  determinin!;^ 
what  length  of  time  payment  of  a  fixed  rent  should  be 
made  in  order  to  warrant  the  presumption  ol  its  havintif 
been  made  since  the  Permanent  Settlement. 

In  a  suit  for  enhancement  of  rent,  if  a  defendant 
fails  to  prove  anything?  except  that  he  has  held  for  more 
than  20  years  at  a  fixed  rent,  and  has  been  xecoj^rnized 
in  the  receipts  granted  to  him  as  a  holder  of  a  fixed 
tCQur«  j  and  no  evidence  is  given  in  favor  of  plaintiff's 
claim,  the  mere  fact  of  there  being  some  infirmity  in 
the  defendant's  title  cannot  entitle  the  plaintiff  to  a 
decree. 

Norman,  J, — This  appeal  must  be  dis- 
missed. As  regards  the  lands  claimed  under 
the  two  pottahs  of  11 97  and  1198,  it  ap- 
pears that  the  defendant  and  his  predecessors 
have  held  those  lands  from  before  the  Per- 
manent Settlement.  Even  if  the  pottahs 
are  jjpt  genuine — and  the  Judge  by  no 
means  says  that  they  are  not,  but  excepts 
to  them  because  they  were  granted  by  a 
Hindoo  widow,  and  do  not  contain  any 
words  of  inheritance — even  if  the  poitahs 
are  not  genuine,  ^nd  do  not  confer  a  good 
title,  the  defendant,  if  a  ryot,  is  protected 
from  eviction  by  Section  3  of  Act  X.  of 
1859;  ^^  *  talookdar,  by  Section  15  of  Ad 
X.  or  by  Regulation  VIII.  of  1793.  ^" 
either  case,  his  title  to  retain  possession  on 
payment  of  rent  is  clear.  Now,  as  to  the 
proof  that  he  has  held  from  the  time  of  the 
Permanent  Settlement,  we  think  that,  on 
proof  of  payment  of  a  uniform  rent  for  20 
years  in  the  absence  of  any  proof  to  the 
contrary,  we  ought  to  assume  that  the  land 
has  been  held  since  the  lime  of  the  Perma- 
nent Settlement  at  a  fixed  rent. 

It  is  argued  that  Section  4  of  Act  X.  does 
not  apply  to  any  suits  not  tnstituled  under 
thai  Act,  because  it  says,  "  whenever  in  any 
suit  under  this  Act,'*  &c.  Probably  the 
words  *' /«  any  suit  under  this  Act''  were 
not  intended  to  limit  the  presumption  to 
cases  under  that  Act.  It  was  probably 
supposed  that  cases  between  ryots  and 
zemindars,  and  talookdars  and  zemindars, 
on  questions  of  enhancement  of  rent  and  of 
right  to  possession,  would  be  determined 
under  Act  X.  It  does  not  follow,  therefore, 
that  it  was  the  intention  of  the  Legislature 
that  Section  4  was  to  be  wholly  restricted 
to  proceedings  under  that  Act.  But  even 
if  the  presumption  under  the  4th  Section 
does  not,  in  fact,  in  terms  apply  to  suits 
other  than  those  under  Act  X.,  it  would 
then  become  a  question  from  what  length  of 
time  during  which  the  payment  of  a  fixed 
rent  should  have  been  made,  we  should  as- 
sume that  payment  at  such  rate  dated  back 
to,  or  had  its  origin  before,  the  Permanent 
Settlement.     And  in  a  suit  under  Act  VIII., 


if  it  should  be  proved  that  the  land  was 
held  at  a  fixed  rent  for  the  period  mentioned 
in  Section  4,  I  think  we  should  be  wrong 
not  to  follow  the  rule  laid  down  in  Act 
X.,  Section  4.  I,  for  my  part,  should  feel 
bound  to  adopt  that  as  a  rule. 

There  only  remains  a  question  as  to  a 
parcel  of  land  about  which  there  is  some  un- 
certainty (owing  to  the  want  of  proper  mate- 
rials and  information  at  the  command  of 
the  vakeels),  which  is  alleged  to  be  held  ander 
a  pottah  of  1217.  The  Judge  does  not  de- 
cide whether  the  pottah  is  genuine  ornot,but 
he  says,  'Mn  any  case  the  defendant  has  a 
right  of  occupancy.''  In  truth,  no  issue 
was  raised  in  the  first  Court  whether  the 
defendant  has  a  right  of  occupancy  under 
Act  X.  or   not.     It   is   bv    no   means  clear 

m 

that  the  defendant  is  a  ryot  or  person  ca- 
pable of  acquiring  a  right  of  occupancy. 
We  cannot  treat  the  question  as  satisfac- 
torily decided  by  the  Lower  Appellate; 
Court.  But  assuming  that  the  defendant 
has  failed  to  prove  anything  except  that  he 
has  held  the  land  in  question  for  a  long  time, 
certainly  for  more  than  20  years,  at  a  5xed 
rent,  and  that  he  has  been  recognized  in  the 
receipts  granted  to  him  as  a  holder  of  a 
fixed  tenure,  there  being  no  evidence  on  the 
part  of  the  plaintiff — none,  in  fact,  having 
been  given  by  him — there  is  nothing  in  the 
record  or  in  the  evidence  on  which  we 
could  base  a  decree  in  favor  of  the  plaint- 
iff. Therefore,  as  regards  the  land  com- 
prised in  the  pottah  of  1217,  there  may  be 
some  infirmity  in  the  defendants'  title,  but 
that  cannot  entitle  the  plaintiff  to  a  decree. 

We  dismiss  the  appeal  with  costs. 


The  29th  July  1869. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  yudges. 

Eyidence— Objections. 

Case  No.  745  of  1869  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Midnaporcy  dated  the  2jrd  Di- 
ce tuber  r868,  modtfying  a  decision  0/  tht 
Deputy  Collector  of  that  District,  dated 
the  jrst  August  1868, 

Sheetul  Pershad  Alitler  (Defendant), 
Appellant, 

versus 

Junmejoy  Mullick  and  another  (Plaintiffs), 

Respondents, 

d 
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ihe  same  class  of  ryots ;  and  it  must   find 
distinctly  upon  each  one  of  these  questions. 

As  I  have  already  said,  the  objection  now 

taken  has  not  been  properly  raised  in  either 

of  the   Lower    Courts;    and    therefore    we 

istn  if  the  evidence  upon  the  record  is  in  itstilr  in-    direct  the  parties  respectively  to  bear  their 

Bcient.  a  Judge  may  properly  decide  the  case  upon     q^^^  ^OSlS  of    the    Htio^ation    up   tO   this   time, 
it  evidence  if  the   defendant  consents  to  its  bemsf     ^  »  _«„j  ^«„Ki* 

It  is  the  duty  of  the  partv,  who    whatever  the  result  of  the  remand  may  be. 

The  case  will  go  back,  and  the  Court 
must  take  it  up  out  of  iis  turn,  and  decide  it 
with  the  least  possible  delay. 

Glover,  J. — I  am  of  the  same  opinion. 


Babooz  Bama  Churn  Banerjet  an  1  liem 
Chunder  Banerjee  for  Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondents. 

Even 
sttfici 

that  evidence 
UkcQ  as  sufficient. 

wishes  to  inject  to  evidence,  to  object  in  the  first  in 
lUncv,  and  not  to  delay  doinjj  so  until  the  case  is  be- 
fore the  High  Court  in  special  appeal. 


MacphasoUy  J,  -In  this  case  it  is  some- 
what difficult  to  ascertain  exactly  how 
milters  stood  before  the  Juiige  ;  but  it 
lather  appear:>  thai  the  objection  which  is 
oo«  taken  as  to  there  being  no  evidence  to 
bring  the  case  within  Clause  i,  Section  17, 
.\a  X.  of  1859.  was  not  taken  before  the 


The  29th  July  1869. 
Present  : 


Judge.    There  is  no  doubt  that,  even  if  the  ;  r^^^  Hon'ble  F.  B.  Kemp  and  W.  Markby, 
evidence  on   the   record   were  m    itself   in-  Judges. 

Fresh  evidence  taken  by  Appellate  Court— Wit« 
nesses— Value  ot  testimony. 

Case  No.  231  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burd- 
2van\  dated  the  18  th  N'ovember  1868 y 
reversing  a  decision  of  the  Officiating 
S udder  Moonsiff  of  that  District^  dated 
the  i6th  July  1868. 

Shib  Chunder  Mahtoon  (one  of  the  Defend- 
ants), Appellant, 

versus 

Kasheenath  Kurmokar  (Plaintiff), 
Respondent, 

Baboo  Gopeenath  Banerjee  for  Appellant. 

Baboos  Ashootosh  Chatter jee  and  Jadub 
Chunder  Seal  for  Respondent. 


efficient,  the   Ju^lge    might    properly    have 

dicided  the  case  upon  the  evidence  such  as 

it  was,   if  the    defendant   had    waived    his 

objection  to  its  insufficiency  and  consented 

to  its  being  taken   as   suthcient.     There  is 

aUo  no  doubt  that  it  is  the  duty  of  the  party, 

I  who  wishes  to  object  to  evidence,  to  object 

•  to  it  in  the  first  instance,  and  not  to  lie  by 

;in  both  the  Lower  Courts,   and  then  come 

in  special  appeal  here,  and  raise  objections 

for  the  first  time. 

The  difficulty  which  I  have  in  this  case 
is  that  it  is  not  perfectly  certain  that  the 
objection  was  not  taken  before  the  Lower 
Appellate  Court ;  and  from  one  expression 
in  the  judgment  of  the  Judge,  there  is  some 
reason  to  suppose  that  the  question  may 
have  been  raised  before  him,  although  not 
pressed.  There  is,  in  truth,  no  evidence 
which  amounts  to  strict  proof  of  the  plaint- 
iff's right  to  enhance  under  Clause  1,  Sec- 
tion 17  of  Act  X.  of  1859  ;  and  it  is  under 
that  Clause  that    the   plaintiff   has   a   right 

to  enhance,  if  he  has  a  right  at  all.  A  decree-holder,  havinjjr  sold  in  execution  the  property 

««       ^  ^  I  >'       1     I        .  of  his  judenient-dchtor  (Z?),  became  himself  the  pur- 

ine first  Court  has  lixed  the  issues  very  ,  chaser,  and  sold  it a^ain  to  plaintiff.  Plaintiff,  ongoing 
l005elr  ;  and  the  case  must  be  remanded  in  to  take  possession,  found  defendant  there,  who  claimed 
Arrf^r'iKoi-  tUo    »..»,N<^..  :^eti/^c-  ...-./l^ii-  rUiicrt  T      under  a  mokurruree  pottah  gfranted  by  Z>,  and  denied 

order  hat  the  proper  issues  under  Clause  i     ^^^^^^,^.^  title  to  anything  but  the  rent.    Plaintiff  sued 

may    be     tried.       I  he     issues     are     whether     for  khas  possession.     The  Lower  Appellate  Court  gave 
(dl  ihc  rate  of  rent  paid  by  the  defendant  is     plaintiff  a  decree  after  calling  in  Das  a  witness. 

helow  the   prevailing    rate    payable   by    the  ■     Held  that  the  Lower  Appellate  Court  should  have 

nme  rlja*:  nf  rvnl«  •  {K\  fnr  lanH  nf  Ji  «;'irnilar  stated  most  fully  and  clearly  its  reasons  for  calling  for 
lime  Clacks  ot  rjots  ,  (6)  lor  land  ot  a  similar     ^^^^^  evidence;    but   that,    in   point    of    law.   it    was 

OCSCripuon  ;  {c)  and  Wllh  similar  advantages  ;     sufficient  if  that  Court  considered  the  matter,  and  stated 

t^/nn  the  places  adjacent.  that  such   reasons   existed   without    mentioning  what 

TV     r«  ,       .  ,         they  were. 

rhe  Court  must  try  the  issues  as  to  the  held  that  the  I^wer  Appellate  Court  committed  as 
liTia  being  of  a  similar  description,  and  as  ,  ^rave  and  material  error  in  considerinnr  Z)'*  evidence  as 
to  iu  haviijff   similar   advantages    with   those  I  conclusive  on  the    point  of  the  genuineness  of  the  mo- 

in  ik-  .  1^  .  !•  .    •     *.  -.^ -.u      «   4U^     kurruree  pottah  set  up  by  defendant,  and  that  it  was 

!»  the  places  adjacem,  just  as  much  as  the  j^^^tas  necessary  ta  weigh  the  value  of  his  tcstimoiff 
i«ue  as  to  the  prevailing  rates  payable  by    as  that  of  any  other  witncbs. 
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Markby,  J , — I  think  that  this  case  must 
be  remanded  to  the  Lower  Appellate  Court. 
The  plaintiff,  one  Shumboonath  Shah,  had 
obtained  a  decree  against  a  person  of  the 
name  of  Dinonath  Koondoo,  and  in  execu- 
tion of  that  decree  had  caused  the  property, 
which  is  the  subject  of  this  suit,  to  be  sold 
in  satisfaction,  and  he  became  himself  the 
purchaser,  and  afterwards  sold  it  in  Magh 
1274  to  the  present  plaintiff.  When  the 
present  plaintiff  went  to  take  possession,  he 
found  the  defendant  there,  who  claimed  to 
hold  under  a  mokurruree  pottah  granted  by 
Dinonath,  and  he,  on  the  strength  of  that 
pottah,  denied  the  title  of  the  plaintiff  to 
receive  anything  but  the  rent  of  the  land. 
The  plaintiff,  accordingly,  brought  this  suit 
for  khas  possession. 

Now,  it  is  admitted  by  both  sides  that  the 
title  of  Dinonath  is  in  no  way  in  dispute  in 
the  present  suit.  The  only  question  is 
whether  that  title  has  passed  wholly  to  the 
plaintiff  to  the  exclusion  of  the  defendant, 
or  whether  the  defendant  has  a  right  to  rely 
upon  his  grant  from  Dinonath. 

The  first  Court  dismissed  the  suit,  holding 
that  the  plaintiff  was  not  entitled  to  khas 
possession,  hut  only  to  receive  rent,  because, 
in  the  opinion  of  the  first  Court,  the  defend- 
ant had  obtained,  as  he  alleged,  a  mokurruree 
pottah  from  Dinonath.  The  plaintiff  then 
appealed  to  the  Subordinate  Judge,  and  the 
Subordinate  Judge  thought  fit  to  call  Dino- 
nath as  a  witness,  and  he,  eventually  coming 
to  the  conclusion  that  the  defendant  had 
failed  to  prove  the  mokurruree  pottah,  gave 
the  plaintiff  a  decree. 

The  defendant  has  appealed  specially  to 
this  Court.  He  objects  that  the  Lower  Ap- 
pellate Court  had  no  power  to  examine 
Dinonath  as  a  witness  without  having  stat- 
ed any  reasons  for  so  doing.  Now,  what 
appears  upgn  the  record  is  simply  a  proceed- 
ing showing  that  the  Court  thought  it  ne- 
cessary to  examine  Dinonath.  No  reasons 
were  given  why  it  was  necessary,  and  no 
explanation  as  to  why  the  Court  "Should  re- 
sort to  so  unusual  and  so  undesirable  a  mode 
of  proceeding.  It  has  been  repeatedly  said 
by  the  Privy  Council  and  by  Division 
Benches  of  this  Court  that  this  is  a  course 
which  Appellate  Courts  ought  not  to  take 
except  under  special  circumstances,  and  that, 
when  doing  so,  it  is  most  essential  to  the 
interests  of  justice  that  they  should  state 
most  fully  and  clearly  the  reasons  which 
induced  them  to  depart  from  the  usual  course 
of  procedure  and  to  call  for  fresh  evidence 


in  the  Appellate  Court.     At  the  same  timc> 
it  has  been  held,  both  by  the  Privy  Council 
and  by  this  Court,  that  it  is  not  a  conditioa 
precedent  to  the  exercise  of  the  power  vest- 
ed in  Appellate  Courts  to  call  fresh  evidence 
that  reasons  should  be  recorded ;  that  it  is, 
in    point    of    law,    sufficient    if    it   appear 
that  the    Appellate   Court    considered  the 
matter,   and   states   that    these  reasons  did 
exist,    without    staling  what    they  are.    In 
strictness  of  law,  therefore,   this  ground  of 
special    appeal   fails.     But   when  we  come 
to  see  how  the  Lower  Appellate  Court  deals 
with  the   evidence  of  Dinonath,  it  is  clear 
that  there  has  been  a  failure.    The  whole 
question    between    these    parties,    and   the 
whole  contest  from  first  to  last,  was  on  the 
one  hand  that  no  mokurruree  had  been  grant- 
ed  by  Dinonath   at  all,  and    on  the  other 
hand,  by  the  defendant,  that  that  mokurraree 
pottah  was  a  genuine  and  valid  instrument 
The  Judge  in  the   Lower   Appellate  Court, 
says  that  the   defendant  Dinonath  and  the 
defendant   Shibnath  were  **  admittedly "  in 
possession  and  held  "  hhag  shoolire."    What 
the  I^wer  Appellate  Court  means  by  sajing 
that  it  is  admitted   that   they  were  in  pos- 
session  as   bhog-joledars,  I   am  quite  at  a 
loss  to  conceive,  and  the  only  interpretation 
I  can  put  upon  it  is  that  the  Lower  Appel< 
late   Court    considered   that,   there  being  a 
conflict    of  evidence  between   the  evidence 
of  the  witnesses  called  by  the  plaintiff  and 
the  evidence  adduced  by  the  defendant,  that 
the  Court  had  a  right  to  call  in  Dinonath, 
who  was  a  defendant  in  the  suit,  as  a  wit- 
ness, and  to  treat  the  statement  of  Dinonath 
as    conclusive   on   the   point.     That   is  the 
only  construction  1  can  place  upon  the  Sub- 
ordinate Judge's   decision,  and  if  that  was 
his  view,  he  never  made  a  greater  mistake. 
Dinonath  was  at  the  most  only  a  disinter- 
ested   witness;    it   was    very    important  to 
ascertain  whether  he  was  that ;  but  whether 
he  was  so  or  not,  it  was  just  as  necessary 
to  weigh  the   value  of  his   testimony  as  of 
any   other  witness   in   the   case.    That  ap- 
pears  to  me  to  be  an  error  so  grave  and 
so  material  that  we  are  justified  in  saying 
that  there  has  been  an  irregularity  affecting 
the  merits  of  the  case,  which  is  a  good  ground 
of  special  appeal. 

I,  therefore,  am  of  opinion  that  the  case 
must  go  back  to  the  Lower  Appellate  Court 
The  Subordinate  Judge  will  consider  the 
evidence  of  Dinonath,  not  as  of  a  party  in- 
terested, but  as  that  of  a  simple  witness. 
He  will  contrast  thai  evidence  with  all  the 
other   evidence   adduced,    and   after  giving 
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doe  weight  to  the  decision  of  the  Court  be- 
low, he  will  come  to  a  fresh  finding  as  to 
whether  the  potiah  said  to  have  been  granted 
by  Dinonath  has  been  established  by  the 
evidence  to  be  a  valid  and  genuine  docu- 
ment. 
Kmp,  J, — I  am  of  the  same  opinion. 


The  29th  July  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  P-.  Jackson, 

Judges, 

Pertoos  interested— Parties  to  a  suit. 

Case  No.  721  of  1869. 

&ftiial  Appeal  from  a  decision  passed  by 
the  Ojfieia/ing  Judge  of  Rungporey  dated 
the  igth  December  1868,  reversing  a  de- 
cisiM  of  the  Officiating  Sudder  Ameen  0/ 
that  District,  dated  the  24th  June  1868. 

Dokhcena  Mohun  Roy  (Plaintiff),  Appellant, 

versus 

Ameerooddeen  Mahomed  and  others  (Defend- 
ants), Respondents, 

Baboos  Romesk  Chunder  Mitter  and  Kishen 
Dyal  Roy  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee 
for  Respondents. 

In  a  suit  by  a  superior  holder  (representing  the  ze- 
taiodftr  by  whom  certain  pottahs  were  alleged  to  have 
ben  ^nted)  for  a  declaration  that  the  pottahs  were 
forgenci,  against  a  party  holding  a  portion  of  land 
b^  1  title  derived  from  le«sees  under  those  pottahs,  it 
ns  HELD  that  all  the  parties  interested  in  and  holding 
ttoder  the  pottahs  should  be  made  parties  to  the  suit 
00  the  principle  that  all  persons  who  are  interested  in 
(he  question  must  be  made  parties  to  a  suit  in  a  Court  of 
Eqaity. 

Norman,  J,  —It  appears  to  us  that  there 
we  DO  grounds  for  interfering  with  the  de- 
cision oi  the  Judge. 

The  plaintiff  sues  praying  for  a  declara- 
tkm  that  the  two  pottahs  dated  in  11 97  and 
1198  are  forgeries,  and  for  conlirmaiion  of 
his  possession,  which  he  alleges  he  acquired 
tfier  the  expiration  ol  a  lease  to  one  Muddun 
Mohan,  who  had  given  him  a  kubooleut. 
Toe  two  alleged  mokurruree  pottahs  of  1197 
ind  1 198  relate,  not  only  to  the  property  of 
which  the  defendant  is  in  possession,  but  to 


a  much  larger  extent  of  property  in  the 
possession  of  KureemooUah  and  others ;  and 
so  far  as  the  suit  seeks  to  obtain  a  declara- 
tory decree  that  the  pottahs  are  forgeries, 
it  appears  to  us  that  all  those  parties  who 
are  interested  and  claim  under  them,  name- 
ly, KureemooUah  and  others,  should  have 
been  made  parties  to  the  suit  on  the  princi- 
ple laid  down  by  Lord  Hardwicke  in  the 
case  of  Poore  versus  Clarke  (II.  Att :  515), 
where  he  says  :  *'  The  general  rule  is  that 
"  you  must  have  all  persons  parties  before 
"this  Court  who  will  be  necessary  to  make 
"  the  determination  complete  and  to  quiet  the 
"  question.* 

So  also  Lord  Lynd hurst  in  his  judgment  in 
the  case  of  Small  versus  Att  wood  (Yonge, 
4*58),  "the  general  rule  is  that  all  persons 
"  who  are  interested  in  the  question  must  be 
"parties  to  a  suit  instituted  in  a  Court  of 
"Equity."  A  similar  principle  is  expressed 
in  Comyn's  Digest,  namely,  "that  all  con-' 
"cerned  in  the  demand  ought  to  be  made 
"  parties  in  equity."  "  Not  all  concerned  in 
"  the  subject-matter  respecting  which  a  thing 
"  is  demanded,  but  all  concerned  in  the  very 
^^  thing  ivhich  is  demanded,  in  the  mailer 
^^ petitioned  for,  in  \ki^  prayer  of  the  bill,  or, 
"in  other  words,  in  the  object  of  the  suity 

It  would  be  the  matter  of  the  greatest  pos- 
sible hardship  to  the  proprietor  of  the  ex- 
tensive property  which  was  comprised  in 
these  pottahs,  if  the  owner  of  some  adjoining 
estate,  or  superior  holder  representing  the 
zemindar  by  whom  the  pottahs  were  granted, 
could  bring  a  suit  against  a  party  holding  a 
small  portion  of  land  as  grantee  by  a  title 
derived  from  lessees  under  mokurruree 
pottahs,  and  in  a  suit  against  hivi  alone, 
without  joining  other  parties,  obtain  a  de- 
claration that  the  pottahs  were  forgeries. 
Such  a  decree  might  seriously  impair  and 
affect  the  value  of  the  property  of  the  prin- 
cipal holder.  Therefore,  this  suit,  so  far  as 
it  seeks  to  have  the  pottahs  declared  for- 
geries, is  improperly  framed,  and  we  think 
that  no  decree  ought  to  be  made  upon  it. 

Striking  out  that  part  of  the  plaint,  the 
case  is  no  more  than  this.  Plaintiff  is  in 
possession,  and  he  seeks  to  have  a  particular 
declaration  made  about  that  possession 
which  we  think  ought  not  to  be  made. 

We,  therefore,  think  that  the  suit  having 
been  improperly  framed  must  be  dismissed. 

The  appeal  is  dismissed  with  costs. 
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The  28th  July  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Judgment-debtor's  assets— Liability  of  heirs. 

Case  No.  2890  of  1868. 

Special  Appeal  frovi  a  decision  passed  by 
I  he  Additional  Judge  of  Tirhoot,  dated 
the  iith  June  1868 y  reversing  a  decision 
of  the  Sudder  Ameen  of  that  District^ 
dated  the  2yth  July  i86j. 

Hajee  Ali  (Plaintiff),  Appellant, 

versus 

]\Iirza  Ali  Nukee  and  others  (Defendants), 

Respondents. 

Bahoos  Gopal  Lall  Milter  and  Dehendro 
Narain  Bose  for  Appellant. 

Messrs.  R.  T.  Allan  and  C.  Gregory 
and  Baboo  Grish  Chunder  Ghose  for 
Respondents. 

A  decree  declaring^  the  heir  of  a  mortgcagor  liable  to 
pay  the  mortg'age-debt  out  of  such  assets  as  he  had 
received  from  the  estate  of  his  father  (the  mortgag^or) 
was  held  not  to  include  assets  which  came  to  him  after 
passing  through  the  hands  of  another  heir  (his  brother) 
in  right  of  inheritance  from  that  brother. 

Glover,  J. — To  understand  the  plaintiff's 
case,  it  is  necessary  to  go  somewhat  into 
detail.  It  appears  that  one  Asudh  Ali  mort- 
gaged in  the  year  1843  *  9-annas  share  of 
a  mouzah  called  Pursool  to  his  broiher-in- 
law,  one  Mahomed  Ali.  The  plaintiff 
claims  through  the  daughter  of  the  mort- 
gagee by  purchase.  Asudh  Ali  died  leaving 
two  sons,  one  Mahomed  Hadee  who  is  also 
called  Mirza  Imaumee,  and  Ahmed  Hos- 
scinee,  who  is  otherwise  called  Bunnee 
Mirza;  and  this  particular  Mouzah  Pursool 
descended  in  the  proportion  of  3  annas  and 
6  annas  respectively  to  the  two  brothers — 
Mahomed  Hadee  inheriting  the  3  annas  and 
Ahmed  Hossein  the  6-annasshiire.  Ahmed 
Hossein  pre-deceased  his  brother  Mahomed 
Hadee ;  and  his  6-annas  share  of  the  property 


is  said  to  have  gone  by  the  Itw  of  inherit- 
ance prevailing  among  the  Shiah  sect  tol 
his  brother  Mahomed  Hadee.  The  plamiiff,| 
as  the  representative  of  the  onjrinal  mort- 
gagee, sued  on  the  original  side  of  the  Hishl 
Court  Mahomed  Hadee  as  the  heir  of  Asodhl 
Ali,  the  mortgagor,  and  got  a  decree  bj 
confession  of  judgment  on  the  23rd  January] 
1866.  In  that  decree  it  is  said  that  th< 
defendant  Mahomed  Hadee  having  admitted] 
receipt  of  assets  of  Asudh  Ali,  his  father,  h( 
was  adjudicated  liable  to  pay  the  mortgagei 
money  then  due  out  of  the  said  assets,  am 
in  execution  of  this  decree  the  mortgaged 
property  was  attached  and  Asudh  k\\i 
right  and  interest  therein  sold. 

Whilst  the  execution  was  proceeding, 
defendant  in  this  suit,  who  is  the  widow  o| 
the  younger  son  of  Asudh  Ali,  Ahmd 
Hossein,  intervened,  on  the  ground  that  the 
'lecree  obtained  in  the  High  Court  ^*as 
fraudulent  and  a  collusive  one,  and  that  tb( 
property  which  had  descended  to  Ahmet 
Hossein,  her  husband,  was  hers  in  ilea  o( 
the  dower  which  was  due  to  her.  Hei 
objections  were  rejected  on  the  22nd  April 
1866,  but  before  that  she  had  executed  th< 
decree  obtained  by  her  for  her  dower  againscj 
Mahomed  Hadee  as  the  representative  of  hisfl 
brother,  her  husband  Ahmed  Hossein,  and! 
atiacbed  the  6*annas  share  of  the  mouzil 
which  belonged  to  her  deceased  hu>band. 
Oil  this  attachment,  the  plaintiff  (who had, 
we  may  remark,  purchased  in  ihe  executlon-i 
sale  the  property  originally  mortgaged)  camc3 
in  in  her  turn,  and  objected  to  the  attach-" 
ment  by  Ahmed  Hossein's  widow.  Her 
objections  were,  however,  overruled,  and  the 
decision  of  the  Lower  Court  was  confirmed 
by  the  High  Court  in  September  1866,  and 
it  was  to  reverse  his  miscellaneous  order, 
and  to  declare  that  the  6-annas  share  ot 
Mouzah  Pursool  was  still  burdened  by  ber 
mongage  and  by  the  decree  passed  upon  it 
that  the  present  suit  was  brought. 

The  defence  was  mainly  the  same  as  that 
set  up  in  the  execui ion-proceedings.  The 
widow  of  Ahmed  Hossein  slates  that  the 
plaintiff's  decree  was  obtained  collusively; 
that  she  has  a  lien  on  the  6-annas  share  ot 
Ahmed  Hossein  for  the  dower  due  to  her; 
and  that,  under  any  circumstances,  the  decree 
of  the  High  Court  on  the  original  side 
was  only  against  such  assets  as  Mahomed 
Hadee  had  received  by  inheritance  from  his 
father,  namely,  a  3-annas  share,  and 
that  the  sale  included  only  that  amount  of 
property. 
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The  Court  of  first  instance  decreed  in  the 
plaintiff's  favor  to  the  amount  of  a  i6-annas 
share,  holdin^^  apparently,  that  the  other 
3  annas  had  been  taken  out  of  the  question 
bj  some  private  arrangement  between  Ma- 
homed Hadee  and  the  plaintiff,  by  which 
she  bad  relieved  him  from  liability. 

The  Judge,  on  appeal,  considered  that  the 
decree  of  the  High  Court  referred  only  to 
the  3-annas  share  which  Mahomed  Hadee 
had  received  as  assets  of  his  father's  estate  ; 
and  the  only  point  which  we  have  to  con- 
»der  in  this  special  appeal  is  whether  the 
Jadge  was  right  or  wrong  in  so  construina: 
the  decree  of  the  High  Court,  for,  with  re- 
gard to  the  merits  of  the  case  so  far,  it  is 
not  contended ,  and  it  cannot  be  contended, 
thai  the  property  originally  mortgaged  by 
Asudh  All  did  not  necessarily  continue  to 
be  burdened  by  that  mortgage  into  whoso- 
ever's  bands  it  may  have  gone  by  inheritance. 
Now,  it  has  been  held  on  many  occasions  by 
Division  Benches  of  this  Court  that,  when 
a  party  prefers  a  special  appeal  on  the 
groond  of  misconstruction  of  a-document,  it 
must  be  distinctly  shown  that  the  consiruc- 
tioQ  pm  upon  it  by  the  Lower  Appellate 
Coort  Ls  such  a  one  as  the  words  of  the 
document  will  not  reasonablj*  bear.  The 
words  of  the  decree  in  this  case  are  clear 
enough.  They  are  to  the  effect  that  the  de- 
cree is  to  be  satisfied  by  Mahomed  Hadee, 
who  had  admitted  the  receipt  of  assets  from  the 
estate  of  his  father,  Asudh  Ali,  out  of  these 
assets;  and  prtmd  facie,  it  would  seem  that 
these  words  limited  the  power  of  the  decree- 
holder  to  bring  to  sale  anything  but  the 
3  annas  which  Mahomed  Hadee  had  received 
from  his  father.  But  it  is  contended  by  the 
special  appellant's  pleader  that  the  words 
ot  the  plaint  show  exactly  the  position  of 
Mahomed  Hadee  and  in  what  way  he 
vas  sued,  and  that,  as  the  decree  declares 
him  liable  to  pay  the  mortgage-debt  out 
of  the  assets  of  Asudh  Ali  according  to  the 
plaint,  that  therefore  these  words  included, 
not  only  the  3-annas  share  of  the  mouzah 
in  dispute  which  he  had  received  direct 
horn  his  father,  but  also  the  6aunas 
which  formed  originally  part  of  Asudh 
All's  estate,  and  which  came  to  Mahomed 
Hadee  through  his  brother  after  his  brother's 
death.  It  does  not  appear  to  me  that  this 
i^  a  fair  and  reasonable  construction  to  be 
placed  upon  the  words  of  the  decree,  and 
it  is  cenainly  not  in  accordance  with  their 
lexicographical  meaning.  The  decree  says 
ihai  Mahomed  Hadee  is  to  pay  the  mortgage- 
(Icbt  out  of  such  assets  as  he  had  received 
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from  the  estate  of  his  father  Asudh  Ali, 
and  by  such  assets  I  understand  assets 
which  came  to  him  direct  from  his  father, 
and  not  to  include  assets  which  came  to  him 
after  his  brother's  death  in  a  roundabout 
way  after  passing  through  the  hands  of 
another  heir.  It  cannot,  therefore,  it  seems 
to  me,  be  said  that,  in  construing  the  words 
of  the  High  Court  decree  and  of  the  bill 
of  sale,  as  the  Judge  has  construed  them, 
that  there  is  any  palpable  mistake  in  his 
interpretation  of  these  documents,  and  we 
should  not  be  justified  in  special  appeal  in 
interfering  with  his  decision. 

In  a  case  of  this  kind,  we  are  bound  to 
go  strictly  upon  the  words  of  the  decree, 
and  unless  it  be  shown  very  clearly  that 
the  Judge  has  misunderstood  these  words, 
there  can  be  no  ground  of  special  appeal.  I 
may  also  remark  that  the  meaning  which  the 
Judge  has  attached  to  the  words  "  assets  of 
Asudh  Ali "  is  precisely  the  same  which  had 
been  previously  attached  to  them  by  a  Divi- 
sion Bench  of  this  Court  in  their  decision  in 
miscellaneous  appeal  No.  512  of  r  866,  passed 
on  the  20th  of  September,  of  that  year.  The 
learned  Judges  there  ggve  the  same  inter- 
pretation to  the  decree  and  to  the  terms  of  the 
bill  of  sale  as  has  been  given  by  the  Judge 
below,  and  state  their  opinion  that  the  pro- 
perty derived  from  the  father  was  the  only 
thing  sold,  aind  that  the  share  of  Ahmed 
Ho>sein  still  remained  subject  to  the  claim 
of  his  wife  for  her  dower;  that  is  to' say, 
it  was  not  included  in  the  High  Court  de- 
cree. It  appears  to  me,  therefore,  that,  as 
the  prestnt  suit  was  brought,  that  is,  to 
have  it  declared  that  this  6-annas  share 
of  Mouzah  Pursool  forms  part  of  the  as- 
sets Asudh  Ali  received  by  Mahomed 
Hadee,  and  is,  as  such,  liable  for  the  mort- 
gage-debt, the  case  must  fail,  and  the  special 
appeal  be  dismissed  with  costs. 

There  is  nothing  in  this  decision  to  pre- 
vent the  plaintiff,  if  so  advised,  from  follow- 
ing the  property  mortgaged  into  the  hands 
of  the  present  owners,  or  from  seeking  in 
another  suit  a  declaration  that  that  property 
is  still  burdened  by  the  mortgage  granted 
by  Asudh  Ali  in  1843. 

Kemp,  y. — I  am  of  the  same  opinion 
that  the  special  appeal  must  be  dismissed ; 
but  I  would  go  somewhat  further  than  my 
learned  colleague  has  done.  I  hold  that 
the  Judge  has  put  a  proper  construction 
upon  the  decree  passed  on  the  original  side 
of  this  Court,  as  well  as  upon  the  question 
of  what  passed  to  the  special  appellant 
under  the  certificate  of  sale. 
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In  the  suit  on  the  original  side  of  the 
Court,  the  plaintiff  did  not  in  her  plaint 
allege  that  Mahomed  Hadee  was  in  posses- 
sion of  the  whole  of  the  estate  of  the  origin- 
al judgment-debtor,  Asudh  Ali,  whether 
acquired  from  his  father  or  from  his  brother. 
She  sued  him  in  two  capacities,  namely,  as 
the  heir  and  representative  of  Asudh  Ali, 
and  as  the  heir  and  representative  of  Ah- 
med Hossein.  She  did  not  claim  to  have 
the  mortgaged  premises  sold  in  satisfac- 
tion of  the  debt,  and  the  decree  obtained 
does  not  say  against  what  property  it  is  to 
be  executed ;  but  as  Mahomed  Hadee  had 
confessed  judgment  to  the  effect  that  the 
assejl^  of  Asudh  Ali  were  in  his  hands, 
which  might  well  be,  seeing  that  he  admitted- 
ly inherited  a  3-annas  share  of  the  property 
from  his  father  Asudh  Ali,  the  Court's 
decree  was  to  the  effect  that  the  debt  was 

• 

to  be  satisfied  from  the  assets  in  the  hands 
of  Mahomed  Hadee.  The  sale-certificate 
passed  to  the  plaintiff  what  Mahomed  Hadee, 
the  judgment-debtor,  acquired  from  his 
father  Asudh  AH,  and  not  what  he  acquired 
after  his  brother's  death  in  right  of  in- 
heritance, not  from  the  father,  but  from  the 
brother. 

The  Judge  having,  in  my  opinion,  put  a 
proper  construction  upon  the  decree  of  the 
original  side  of  the  Court  and  upon  the  cer- 
tificate of  sale,  I  dismiss,  the  special  appeal 
with  costs. 


The  28th  July  1869. 

Present  : 

The  Hon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Default— Onus  probandi. 

Case  No.  980  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  West  Burd- 
wan,  dated  the  jrd  February  j86g,  re- 
versing a  decision  of  the  Moonsiff  of  Bis- 
toopore,  dated  the  26th  November  2868. 

Damoodur  Bhooshun  (Plaintiff),  Appellant, 

versus 

Rughoonath  Panja  and  others  (Defendants), 

Respondents. 


Baboo  Rash  Beharee  Ghose  for  Appellant 

Baboo  Bhowanee  Churn  Duit  for 
Respondents. 

Where  a  plaintiff  has  not  ji^iven  any  evidence  vl 
ever  in  support  of  his  case,  he  is  not  entitled  to  a  dec 
merely  on  the  default  of  the  defendant  to  jjive  evidei 

Loch,  y.-  There  is  a  case  reported  ij 
Marshall's  Reports,  page  568,  which  is  on  a] 
fours   with  the   present  case.     It  was  hel 
in   that  case  that,  as  the  plaintiff  had  n| 
given  any  evidence  in  support  of  his  claii 
the  Judge,  in  appeal,  was  not  wrong  in  dij 
missing   the   suit,   notwithstanding  that 
defendant  who  had  been  duly  summoned 
give   evidence   had    not    attended,  and 
though  the  first  Court  had  given  jadgmei 
under  Section  170,  Act  VIII.  of  1859. 

The  pleader  for  the  special  appellant 
this  case  has  pointed  out  a  case  reported  il 
I  Weekly  Reporter,  pages  114  and  ii| 
But  that  case  is  very  different  from  the  01 
now  before  us.  For  in  that  case  the  plalol 
iff  was  called  upon  by  the  defendant  to  gi[ 
evidence  ;  and  having  failed  to  do  so, 
Court  would  not  give  him  a  decree  u] 
the  evidence  that  he  had  filed  to  suppoj 
his  claim.  That  case  will  not  assist  tl 
present  appellant.  We  think  the  decisi< 
reported  in  Marshall  is  correct,  and  we  shal 
follow  it  in  the  present  case.  We  conccr 
with  the  view  taken  by  the  Judges  in  thai 
case  in  Marshall,  that,  where  a  plaintiff  has 
not  given  any  evidence  whatever  in  support 
of  his  case,  he  is  not  entitled  to  a  decree 
merely  on  the  default  of  the  defendant  to 
give  evidence. 

We  dismiss  this  appeal  with  costs. 

Macpherson,  J. — I  concur. 


The  28th  July  1869. 

Present : 

The  Hon'ble  G.  T^ch  and  A,  G.  Macpher- 
son, Judges. 

Separation  of  shares— Section  xx,  Act  XI., 

1859- 

Case  No.  994  of  1869. 

Special  Appeal  from  a  decision  passed  h 
the  Judge  of  West  Burdivan,  dated  tht 
^h  i'ebruary  i86q,  reversing  a  decision  of 
the  Judder  Moonsiff  of  that  District,  dated 
the  28th  November  1868.     ' 


8690 


Civil 


THB   WXSKLY   REPORTER. 


Rulings, 


^3- 


I\x>rno  Chunder  Banerjee  (Piainuff), 
Appellant, 

versus 

Kanaye  Ghose  and  others  (Defendants), 
Respondents. 

hkff  Bungshee  Dhur  Sein  for  Appellant. 

Uboo  Mil  Madhub  Sein  for  Respondent. 

M  proprietors  of  a  certain  lot  having  obtained  a 

paration  of  their  shares  under  Section  1 1,  Act  XI.  of 

there  remained  one  share  (comprising  one  villaee 

one-thtrd  of  three  other  villages),  which  was  sold 

arrears  of  revenue  and  purchased  by  W.    Of  this 

re,  H*^  sold  one  village  to  P,  who  agreed  to  pay  a 

lin  sum  as  his  share  of  the  Government  jumma, 

then  applied  to  the  Collector  to  open  a  separate 

>Dat  at  the  rate  which  had  been  agreed  upon.     The 

rebolders  having  objected,  the  Collector  referred 

the  parties  to  the  Civil  Court  under  Section  12.    P  then 

bfot^  a  ci\nl  suit  for  a  separate  account. 

HiLO  that  there  was  no  legal  objection  to  plaintiff's 

ihinne  his  separate  share  opened  at  the  rate  he  men- 

ioneo,  even  if  the  jumma  on  the  share  which  r(*mained 

n  H*^s  possession   was  excessive  ;   for,   if  the   whole 

ite  were  put  up  to  sale  for  arrears  on  account  of  that 

najit  share,  the  other  shareholders   could   always 

roCect  themselves  by  paying  the  sum  due. 

Loch  J  J. — It  appears  that  of  the  lot  Jam- 
rra  there  were  several  proprietors,  who 
)m  time  to  time  applied  to  the  Collector, 
tnd  obtained  an  order  from  him  for  separa- 
tion of  shares,  under  the  provisions  of  Section 
[it,  Act  XL  of  1859,  and  there  remained  a 
|tbire  with  a  jumma  of  319  rupees  2  annas 
land  9  pie.  This  last  share  was  sold  for 
irrcars  of  Government  revenue,  antfpur^ 
I  chased  by  one  Wooma  Churn.  This  share 
comprised  the  whole  of  Mouzah  Dadookhan 
|ind  one-third  of  three  other  villages. 
Wooma  Churn  subsequently  sold  the  Mouzah 
I>adookban  to  the  plaintiff,  Poorno  Chunder 
Banerjee,  and  by  the  terms  of  ihe  deed  ii 
«^  agreed  that  Poorno  Chunder  should 
pay  a  sum  of  Rupees  114-11  annas  and  3  pie 
u  his  share  of  the  Government  jumma 
assessed  according  to  certain  quinquennial 
papers,  which  had  formed  the  basis  of  the 
whcr  separate  accounts.  Poorno  Chunder 
then  applied  to  the  Collector  to  open  a  sepa- 
rate account  at  the  rate  of  Rupees  144-11 
annas  3  pie;  and  certain  objections  having 
been  raised  by  the  shareholders,  the  Col- 
lector, under  the  provisions  of  Section  12, 
Act  XI.  of  1859,  referred  the  parties  10  the 
Civil  Court ;  and  the  plaintiff  has  brought 
the  present  suit  to  have  opened  a  separate  ac- 
count of  his  share  at  Rupees  144-11  annas 
and  3  pie. 

We  think  that  the  objections  raised   by 
the  defendants  to  a  separate  account  being 


opened  in  plaintiff's  favor  are  of  no  weight. 
There  is  no  legal  objection  to  the  plaintiff's 
having  bis  separate  share  opened  at  the  rate 
he  mentioned,  and  the  reason  given  by  the 
Judge  for  refusing  to  allow  a  separate  share 
being  opened  is  insui!icient.  It  is  true,  as 
the  Judge  observes,  that  all  the  shareholders 
have  an  interest  in  the  matter,  and  have  a 
right  to  protect  themselves,  and  it  may  also 
be  true  that  the  jumma  which  remains  on 
the  one-third  of  the  three  mouzahs  in 
Wooma  Churn's  possession  may  be  exces- 
sive. Even  if  this  should  be  the  case,  and 
the  share  be  put  up  for  sale,  and  the  sum 
bid  be  insufficient  to  cover  the  balance,  and 
so  render  the  whole  estate  liable  to  b^  put 
up  for  sale,  yet  the  other  shareholders  can 
always  protect  themselves  by  paying  the 
sum  due. 

We  think,  therefore,  that  the  decree  of  the 
Lower  Appellate  Court  must  be  set  aside, 
and  that  of  the  first  Court  restored.  The 
special  appellant  is  entitled  to  his  costs  in 
this  Court  and  in  the  Lower  Appellate 
Court. 

MacphersoHy  J. — I  concur. 


The  28ih  July  1869. 

Present: 

The  Hon'ble  J.  P.  Norman  and  Dwarkanath 

Mitter,  Judges. 

Uniform  rent— Section  4,  Act  X.  of  1859 — Api>li- 
cability  to  other  cases— Presumptions  and  in^ 
ferences. 

Case  No.  719  of  1869. 

"Special  Appeal  from  a  decision  pCLSsed  hy 
the  Officiating  Judge  of  Rung  pore  ^  dated 
the  igth  December  1868^  modifying  a 
decision  of  the  Sudder  Ameen  of  that  Dis^ 
trict,  dated  the  2^th  June  1868, 

Dukhina  Mohun  Roy  (Plaintiff),  Appellant, 

versus 

Kureemoollah  Mooktear  (Defendant), 
Respondent. 

Baboos  Romesh  Chunder  Mitter  and  Kishen 
Dyal  Roy  for  Appellant. 

Baboos  Sreenath  Doss  and  Kishen  Succa 
Mookerjee  for  Respondent. 

The  presumption  arising'  under  Section  4»  ActX.,  1859, 
is  not  necessarily  restricted  to  proceeding's  under  that 
Act;  but  even  if  it  did  not  apply  to  suits  other  than 
those  under  Act  X.,  a  Court  would  not  do  wrongs  to 
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follow  the  rule  laid  down  in  Section  4  in  determinins;^ 
what  length  of  time  payment  of  a  fixed  rent  should  be 
made  in  order  to  warrant  the  presumption  of  its  havini; 
been  made  since  the  Permanent  Settlement. 

In  a  suit  for  enhancement  of  rent,  if  a  defendant 
fails  to  prove  anything  except  that  he  has  held  for  more 
than  ao  years  at  a  fixed  rent,  and  has  been  recognized 
in  the  receipts  granted  to  him  as  a  holder  of  a  fixed 
tenure  j  and  no  evidence  is  given  in  favor  of  plaintiff's 
claim,  the  mere  fact  of  there  being  some  infirmity  in 
the  defendant's  title  cannot  entitle  the  plaintiff  to  a 
decree. 

Norman,  J. — This  appeal  must  be  dis- 
missed. As  regards  the  lands  claimed  under 
the  two  pottahs  of  1197  and  1198,  it  ap- 
pears that  the  defendant  and  his  predecessors 
have  held  those  lands  from  before  the  Per- 
manent Settlement.  Even  if  the  pottahs 
are  jipt  genuine — and  the  Judge  by  no 
means  says  that  they  are  not,  but  excepts 
to  them  because  they  were  granted  by  a 
Hindoo  widow,  and  do  not  contain  any 
words  of  inheritance — even  if  the  poitahs 
are  not  genuine,  ^nd  do  not  confer  a  good 
title,  the  defendant,  if  a  ryot,  is  protected 
from  eviction  by  Section  3  of  Act  X.  of 
1859;  ^'f  ^  talookdar,  by  Section  15  of  Ad 
X.  or  by  Regulation  VIII.  of  1793.  J" 
either  case,  his  title  to  retain  possession  on 
payment  of  rent  is  clear.  Now,  as  to  the 
proof  that  he  has  held  from  the  lime  of  the 
Permanent  Settlement,  we  think  that,  on 
proof  of  payment  of  a  uniform  rent  for  20 
years  in  the  absence  of  any  proof  to  the 
contrary,  we  ought  to  assume  that  the  land 
has  been  held  since  the  lime  of  ihe  Perma- 
nent Settlement  at  a  fixed  rent. 

It  is  argued  that  Section  4  of  Act  X.  does 
not  apply  to  any  suits  not  msiituied  under 
that  Acty  because  it  says,  "whenever  in  any 
suit  under  this  Act,"  &c.  Probably  the 
words  **;'«  any  suit  under  this  Act''  were 
not  intended  to  limit  the  presumption  to 
cases  under  that  Act.  It  was  probably 
supposed  that  cases  between  ryots  and 
zemindars,  and  talookdars  and  zemindars, 
on  questions  of  enhancement  of  rent  and  of 
right  to  possession,  would  be  determined 
under  Act  X.  It  does  not  follow,  therefore, 
that  it  was  the  intention  of  the  I.egislature 
that  Section  4  was  to  be  wholly  restricted 
to  proceedings  under  that  Act.  But  even 
if  the  presumption  under  the  4th  Section 
does  not,  in  fact,  in  terms  apply  to  suits 
other  than  those  under  Act  X.,  it  would 
then  become  a  question  from  what  length  of 
time  during  which  the  payment  of  a  fixed 
rent  should  have  been  made,  we  should  as- 
sume that  payment  at  such  rate  dated  back 
to,  or  had  its  origin  before,  the  Permanent 
Settlement.    And  in  a  suit  under  Act  VIII., 


if  it  should  be  proved  that  the  land  vas 
held  at  a  fixed  rent  for  the  period  mentioned 
in  Section  4,  I  think  we  should  be  wrong 
not  to  follow  the  rule  laid  down  in  Act 
X.,  Section  4.  I,  for  my  part,  should  feel 
bound  to  adopt  that  as  a  rule. 

There  only  remains  a  question  as  to  a 
parcel  of  land  about  which  there  is  some  uo- 
certainty  (owing  to  the  want  of  proper  male- 
rials  and  information  at  the  commaod  of 
the  vakeels),  which  is  alleged  to  be  held  ander 
a  poitah  of  1217.  The  Judge  does  not  de- 
cide whether  the  potiah  is  genuine  ornot,bnt 
he  says,  **  in  any  case  the  defendant  has  a 
right  of  occupancy.''  In  truth,  no  issue 
was  raised  in  the  first  Court  whether  the 
defendant  has  a  right  of  occupancy  under 
Act  X.  or  not.  It  is  bv  no  means  clear 
that  the  defendant  is  a  ryot  or  person  ca- 
pable of  acquiring  a  right  of  occupano*. 
We  cannot  treat  the  question  as  sAtisfac- 
torily  decided  by  the  Lower  Appeliatr 
Court.  But  assuming  that  the  defendant 
has  failed  to  prove  anything  except  ibai  be 
has  held  the  land  in  question  for  a  long  time, 
certainly  for  more  than  20  years,  at  a  fixed 
rent,  and  that  he  has  been  recognized  in  the 
receipts  granted  to  him  as  a  holder  of  i 
fixed  tenure,  there  being  no  evidence  on  the 
part  of^the  plaintiff— none,  in  fact,  having 
beer^-gtyen  by  him — there  is  nothing  in  the 
record  c^r  in  the  evidence  on  which  we 
could  ba$e  a  decree  in  favor  of  the  plaint- 
iff. Therefore,  as  regards  the  land  com- 
prised in  the  pottah  of  1217,  there  may  be 
some  infirmity  in  the  defendants'  title,  but 
that  cannot  entitle  the  plaintiff  to  a  decree. 

W'e  dismiss  the  appeal  with  costs. 


The  29th  July  1869. 

Present  : 

The  Hon'ble  A.  G.  Macphersou  and  F.  \. 

Glover,  yudges. 

Evidence— Objections. 

Case  No.  745  of  1869  under  Art  X.  of  1859- 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Midnapore,  dated  the  23rd  De- 
cern der  i868y  modifying  a  decision  of  fhi 
Deputy  Collector  of  that  District,  dated 
the  j/st  August  1868, 

Sheetul  Pershad  Milter  (Defendant), 
Appellant, 

versus 
Junmejoy  Mullick  and  another  (Plaintiffs), 

Respondents, 
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ihe  same  class  of  ryots ;  and  it  must   find 
distinctly  upon  each  one  of  these  questions. 

As  I  have  already  said,  the  objection  now 
taken  has  not  been  properly  raised  in  either 
of  the  Ix)wer  Courts ;  and  therefore  we 
direct  the  parlies  respectively  to  bear  their 

safikient,  a  Judge  may  properly  decide  the  case  ^^^  OWn  COSlS  of    the    litigation    up    tO   this   time, 

thai  evidctwrc  if  the   defendant  consents  to  its  bein?  1       ?  1  j  u- 

whatever  the  result  of  the  remand  may  be. 

The  case  will  go  back,  and  the  Court 
must  take  it  up  out  of  its  turn,  and  decide  it 


Baboos  Bama  Churn  Banerjee  an  1  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondents. 

}L\xn  it  the  evidence  upon  the  record  is  in  iiselr  in- 


taken  as  safficient.     It  is  the  duty  of  the  party,  who 
vrobes  to  uhject  to  evidence,  to  object  in  the  hr!>t  in 
stanor,  and  not  to  delay  doingf  so  until  the  case  is  be 
ft<retbe  Hig^  Court  in  special  appeal. 


with  the  least  possible  delay. 

Glover,  J. — I  am  of  the  same  opinion. 


The  29th  July  1869. 
Present  : 


Macpherson^  y,  -Is  this  case  it  is  some- 
what  ditficult     to    ascertain     exactly    how  , 
mailers    stood    before   the    Judge  :    but    it 
taiber  appears  that  the  objection  which   is 
now  taken  as  to  there  being  no  evidence  to  1 
bring  the  case  within  Clause  i,  Section  17, 
.\cl  X.  of  X859,   was  not  taken  before  the  ; 
Judge.    There  is  no  doubt  that,  even  if  the  ,  ^^^  Honble  F.  B.  Kemp  and  W.  Markby, 
evidence  on   the   record   were  in    itself   in-  Judges. 

sufficient,  the   Judge   might    properly    have  '  J     ^    • 

dtcided  the  case  upon  the  evidence  such  as 
it  was,  if  the  defendant  had  waived  his 
objection  to  its  insufficiency  and  consented 
to  its  being  taken  as  sufhcient.  There  is 
alio  no  doubt  that  it  is  the  duty  of  the  party, 
who  wishes  to  object  to  evidence,  to  objeci 
to  it  in  the  first  instance,  and  not  to  lie  by 
in  both  the  Lower  Courts,  and  then  come 
in  special  appeal  here,  and  raise  objections 
for  the  first  time. 

The  difficulty  which  I  have  in  this  case 
b  that  it  is  not  perfectly  certain  that  the 
objection  was  not  taken  before  the  Lower 
Appellaie  Court ;  and  from  one  expression 
in  ibe  judgment  of  the  Judge,  there  is  some 
reason  to  suppose  that  the  (juesiion  may 
have  been  raised  before  him,  although  not 
pressed.  There  is,  in  truth,  no  evidence 
vhich  amounts  to  strict  proof  of  the  plaint- 
iff's right  to  enhance  under  Clause  1,  Sec- 
tion 17  of  Act  X.  of  1859  ;  and  it  is  under 
that  Clause  that  the  plaintiff  has  a  right 
U)  enhance,  if  he  has  a  right  at  all. 


Fresh  evidence  taken  by  Appellate  Court— Wit* 
nesses— Value  of  testimony. 

Case  No.  231  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burd^ 
ivan\  dated  the  18th  November  1868, 
reversing  a  decision  of  the  Officiating 
Sudder  Moonsiff  of  that  District,  dated 
the  i6th  July  1868. 

Sliib  Chunder  Mahtoon  (one  of  the  Defend- 
ants), Appellant, 

versus 

Kasheenath  Kurmokar  (Plaintiff), 
Respondent, 

Baboo  Gopeenath  Banerjee  for  Appellant. 

Baboos  Ashootosh  Chatter jee  and  Jadub 
Chunder  Seal  for  Respondent. 


A  decree-holder,  having  sold  in  execution  the  property 
rp,       -  .,  I  /•       J     t        .  of   his  judjrment-dchtor  (^),  became  himself  the  pur- 

ine first  Court  has  lixed  the  issues  very  ,  chaser,  and  said  it  again  to  plaintiff.  Plaintiff,  on  going 
loosely;  and  the  Cas?  must  be  remanded  in  to  take  possession,  found  defjrndant  there,  who  claimed 
nrrl^r'tVint  fV»«   r^t-^r^i^T-  ;eciiac>  iit^/1»r  /"liiico  t      undcr  a  mokufrurce  pottah  granted  by  Z>,  and  denied 

order  that  the  proper  issues  under  Clause  i    p,^i„tiff,,  ^,^^^  ^^  anything:  but  the  rent    Plaintiff  sued 

roay    be     tried.       1  he     issues     are     whether     for  khas  possession.     The  Lower  Appellate  Court  gave 
U)  the  rate  of  rent  paid  by  the  defendant  is     plaintiff  a  decree  after  calling  in  D  as  a  witness. 

helow  the   prevailing   rate   payable   by   the  •     Held  that  the  Lower  Appellate  Court  should  have 
same  class  of  rvots  :  {h)  for  land  of  a  similar    f^^f  "^9f*  ^""y  ^"f  ?Jf//'^!J^Vo1^rnVuw*"J?^i« 

,     J                     ,    '       J.I      .     .1  J                         fresh  evidence;    but   that,    m   pomt    ot    law,    it    was 

flescnption  ;  (c)  and  WUh  similar  advantages  ;     sufficient  if  that  Court  considered  the  matter,  and  stated 

(</'  in  the  places  adjacent.  that  such   reasons   existed   without    mentioning  what 

TL     /,                                 ,       .  I         they  were. 

The  Court  must  try  the  issues  as  to  the       ^^^^^  ^^^^  ^^^  ,^^.,,  Appellate  Court  committed  as 

'Ana  being  of  a  similar  description,    and    as     grave  and  material  error  in  considering^  Z)'^  evidence  as 

to  its  haviiig   similar  advantages    Nvith   those  1  conclusive  on  the   point  of  the  genuineness  of  the  mo- 

in  iKa  t.u^Io   «  i:^^^»»    :.,of  ««  *v^..^u    ««   fU^.     kurruree  pottah  set  up  by  defendant,  and  that  it  was 

n  the  places  adjacent,  just  as  much   as   the     -^^^^^  necessary  to  weigh  the  value  of  his  tcstimoilt 

i^suc  as  to  the  prevailing  rates  payable  by    as  that  uf  any  other  witnc-s. 
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In  the  special  appeal  No.  769,  the  appel-  \  The  3oih  Julv  1869. 
lants  are  Obhoy  Churn  Nundee  and  others.  | 

They  were  not  originally  made  defendants  1  n 

in  the  suit  by  the  plaintiff.      They  are  the  '  ^resent  : 

proprietors  of  Rughoonathpore,  and  are  said  '  -r.  rr     -ui     a    ^    ^r       t.                  ^    r.     . 
to  be  in  possession  of  the  whole  of  the  rest  of     ^"^  "^"  ^'^  ^  ^'  ->i^cp**erson  and    h.  A. 

the  chur  of  which  the  lands  now   sued  for  \  Glover,  Judges. 
form  a  part.     They  applied  to  be  allowed  to 

intervene,  and  have  been  added  as  defendants.  '  Decree  without  reason— Trial  de  novo. 
Why  they  should  have  been  so  added,  seeing 

that   the   plaintiff    sought   for   no   relief    as    Case  No.  831  of  1869  ur^cler  Act  X.  of  l8^o. 
against  them  1  do  not  know.     But  as  they  are  -^«  *w3y. 

on  the  record  now  as  defendants,  the v  will  be     o.     .  ,     .^^     ,    -  ^    .  . 

bound  by  such  decree  as  regards  the  plaintiff    ^^^''^'"'^   ^>>M/ A^'^   d  decision   passed  by 

as  the  Court  may  make.     It  the  Court  shall  ;      ^^^  J^^g^  of  Hooghly,    dated    ihe    21st 

be  o^pinion  that  the  plaintiff  proves  his        December    1868,    affirming  a   decision   of 

title,  the  Court  will  be  careful  not  to  decide  !      ^^,    ^^^^      ^^^^  ^ 

any  question  between  the  two  sets  of  defend-         ,  y        "'     .c^««j-*«, 

ants,  that  is  to  say,  the  defendant  Rashmonee        '^^^^^  ^^^  '^^^  September  1868. 

Dassee,  who  is  the  proprietor  of  Hazipore    xr  ,     r^,       ,      ,,        .  ,     , 

(who  is  in  actual  possession  of  the  disputed  ,  ^^^^  Chunder  Banerjee  and  others  (Defcnd- 

land),  and  the  proprietors  of  Rughoonath-  ants),  Appellants, 

pore.     The  suit  is  not  a  suit  for  trying  any 

questions  between  the  proprietors  of  Hazi-  |  versus 

pore  and   Rughoonathpore.     It  is  merely  a 

suit  in  which  ihe  right  of  the  plaintiff  to    j^hur  Chunder  Mitter  (Plaintiff^  R»pondenl. 
get  possession  of  this  chur  IS  to  be  decided.  ^  '*   •.i^*/'t'««^w/. 

As  regards  the  Rughoonathpore  defend-  ^^^^^  jj^^  ^^^^^^  g        . 

ants  also,  the  only  question  for  the  Lower  -^ 

Court   to   decide   is    whether    the    plaintiff  Appellants, 

proves  his  title.     Whether  the  Rughoonath- 
pore  people   prove   their   title  is  quite  Im-  Baboo  Peary  Mohun  Mookerjee  for 
material  unless  the  plaintiff  first  proves  his.  Resoondent 

The  case  is  remanded  in  order  that  the 

Court  may  decide  whether  or  not  this  chur  .  A  Deputy  Collector  having  died  before  giving  his 
is  an  accretion  to  a  portion  of  the  old  chur,  ,  reasons  for  a  decree  said  to  have  been  made  by  him, 
which  portion  never  was  swept  away,  al-  1  the  whole  of  the  subsequent  proceedings  were  held  to 
though  the  rest  of  the  old  chur  disappeared,  be  bad,  and  the  case  was  remanded  to  the  Collector  to 
If    the    plaintiff    proves    the   affirmative,   that     be  tried  rf^' /wro  upon  the  evidence  upon  the  record. 

is  to  say,  proves   that  a  portion  of  the  old 

chur  remained  in  existence,  and  that  the  Macpherson,  J, — The  Deputy  Collector 
land  now  in  dispute  accreted  to  that  portion,  having  died  before  he  pronounced  jadgmenl, 
then  the  plaintiff  will  be  entitled  to  a  decree;  and  he  never  having  given  his  judgment — 
but  if  the  plaintiff  fails  to  prove  that,  then  that  is  to  say,  his  reasons  for  the  conclasion 
the  plaintiff's  suit  ought  to  be  dismissed.  at   •which    he    arrived — we    think    that    the 

The  costs  of  the  special  appeal  No.  659  '  ^.^^le  of  the  subsequent  proceedings  are  bad, 
will  abide  the  result  of  the  remand.  As  '  although  a  decree  is  said  to  have  been  made 
regards  the  special  appeal  Na  769,  Rash-  ^^  ^^"^^  ^^  consider  it  necessary  that  the 
monee  Dassee  has  been  unnecessarily  made  ,  case  should  go  back  to  the  Collector  in  order 
a  respondent,  and  the  appellants  in  No.  769  ,  ^o.  "^^  ^"^^  ^^  «^^^-  ^^^  Collector  will 
must,  therefore,  pay  her  costs.  We  make  no  i  ^f^®  "P  ^^  case  at  once  out  of  its  turn,  and 
order  as  to  the  costs  of  the  other  respondent  1  dispose  of  it  forthwith,  before  the  Doorga^ 
in  No.  769.  poojah  holidays.     The  case  having  been  gone 

into   already,  the  Collector  will  dispose  of 

Glover,  y.—l  concur  in  remanding  this  ,  it  upon  the  evidence  which  is  now  upon 
case  to  the  Lower  Appellate  Court.  1  the  record.  If  the  defendant  chooses  to 
have  nothing  to  add  to  the  remarks  made  ,  appear  he  may  do  so  and  must  be^  heard ; 
by  Mr.  Justice  Macpherson.  but  further  evidence  will  not  be  admitted. 
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The  31st  July  1869. 
Present  : 

The  Hon'ble  F.  A.  Glover  and  Sir  Charles 
Hobhottse,  Bari,,  Judges, 

Limitation—Condonation. 
Case  No.  874  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
tgth  January  i86g,  reversing  a  decision 
if  the  Moons  iff  of  Burjorah,  dated  the 
Bth  August  r868. 

Bhooputty  Lall  Tewaree  (one  of  the  Defend- 
ants),  Appellant  y 

versus 

Soocbee  Sekhur  Mookerjee  and  others 
(PlaintiflFs),  Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboo  Tarucknath  Sein  for  Respondents. 

Thedecisbn  of  the  Full  Bench  (lo  VV.  R.,  p.  8.  Full 
Bench  Rulings),  that  a  decree  once  barred  is  always  bar- 
red for  the  reason  that  no  proceedings  in  execution  can 
be  valid  if  instituted  after  three  years  from  the  date  of 
the  last  proceeding,  was  held  to  apply  in  a  case  where 
the  admissions  of  a  judjjrment-debtor  were  pleaded  in 
coadonation  of  the  decree-holder^s  laches  in  executing 
ia  decree. 

Hobhouse,  y. — Thz  plaintiffs  in  this  case 
held  a  decree  for  arrears  of  rent  of  date  the 
24th  March  1839  against  the  judgment  debt- 
or, respondent.     The  defendant,  special  ap- 
pellaDt  before  us,  in  execution  of  another 
dtcxee  against   the   same   respondent,  pur- 
<^»8cd  the  property  in  dispute.     The  plaint- 
ib  nou*  sue  to  sell   that  property   in   the 
^di  of  the  defendant,  special  appellant, 
in  latisfaction  of  their  decree  of  the  24th 
March   1839   against   the   judgment-debtor, 
respondeni ;   and  they  rest  their  suit  upon 
to  ground.     They    say,   that    the   decree 
*hlch  was  given  to  them  was  followed  by 
iWstbundee  of  date  the  25th  March  1839, 


and  that  by  this  kistbundee  the  property 
in  question  was  pledged  to  them  until  the 
amount  of  the  decree,  which  again  was  based 
on  the  kistbundee,  was  paid  off. 

In  this  state  of  facts  we  may  admit  for 
the  purpose  of  the  argument  before  us  that 
so  long  as  any  money  was  due  or  could  be 
realized  by  the  plaintiffs  under  their  decree 
of  the  24th  March  1839,  so  long  was  the 
property  in  question  pledged  by  the  judg- 
ment-debtor, respondent,  as  security  for 
the  amount  of  that  decree.  But  if,  on  the 
other  hand,  the  amount  of  that  decree  has 
either  been  paid  off  or  has  ceased  for  any 
reason  to  be  due,  then  clearly  the  lien  on 
the  property  no  longer  subsists.  And  the 
question  as  to  whether  the  money  i^or  is 
not  due  turns  upon  the  construction  of  the 
Statute  of  Limitations.  If  the  plaintiffs' 
decree  of  the  24th  March  1839  is  still  alive, 
then  the  money  is  due ;  and  if  the  money 
is  due.  the  lien  subsists ;  but  if  the  plaint- 
iffs' decree  is  no  longer  alive,  then  the  money 
is  no  longer  due,  and  the  lien  is  at  an  end. 

Now,  the  first  Court  has  foynd  as  a  fact, 
and  the  finding  is  admitted  to  be  a  good 
finding  of  fact,  that  the  plaintiffs'  decree  of 
the  24th  March  1839  has  been  twice  barred 
by  the  Statute  of  Limitations,  that  is,  that 
no  proceedings  were  taken  within  three  years 
previous  to  June  1862,  and  that,  again,  no 
proceedings  in  execution  of  that  decree  were 
taken  within  three  years  subsequent  to  June 
1862.  But  ihe' pleader  for  the  special  re- 
spondents contends  thaf  these  laches  on 
their  part  in  executing  their  decree,  have 
been  condoned  by  admissions  made  by  cer- 
tain of  the  judgment-debiors  to  the  effect 
that  the  money  is  still  due  :  and  he  relies 
on  certain  judgments  of  Division  Benches  of 
this  Court  to  be  found  at  page  27,  Volume 
III.,  and  page  13,  Volume  V.,  Weekly  Re- 
porter, Miscellaneous  Rulings. 

No  doubt,  if  these  decisions  were  still  bind- 
ing decisions,  we  should  either  have  to  fol- 
low them,  or  should  else  have  to  refer  the 
difference  for  a  judgment  of  the  Full  Bench. 
But  these  decisions  seem  to  us  to  have  been 
clearly  set  aside  by  a  decision  of  the  Full 
Bench' to  be  found  in  10  Weekly  Reporter, 
page  8,  Full  Bench  Rulings.  By  that  deci- 
sion ii  was  substantially  held  that  a  decree 
once  barred  is  always  barred  ;  and  for  the  rea- 
son that  no  proceedings  in  execution  of  that 
decree  can  be  valid,  if  such  proceedings  are 
instituted  at  any  time  after  three  years  from 
the  date  of  the  last  proceeding.  This  deci- 
sion seems  to  apply  and  to  bind  us  in  the  case 
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before  us  ;  and  we  think,  therefore,  that  the 
Lower  Appellate  Court  was  in  error  in  giving 
the  plaintiffs  a  decree.  We  think  that  the 
defendant's  debt  to  them  no  longer  subsisted, 
and  that,  therefore,  their  lien  also  no  longer 
subsisted. 

We  reverse  the  decision  of  the  Lower 
Appellate  Court,  and  restore  that  of  the 
first  Court,  dismissing  the  plaintiffs'  suit, 
with  costs  of  this  Court  and  of  the  Lower 
Appellate  Court. 


The  31st  July  1869. 

Present  : 

Jhe  Hon'ble  A.  G.  Macpherson  and 
E.  Jackson,  fudges. 

Acquiescence — M  istake. 

Case  No.  2  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah^  dated 
the  2^d  November  1868. 

Pahaladh  Singh  and  others  (some  of  the  De- 
fendants), Appellants, 

versus 

Mussamut  Luchmunbutty  (Plaintiff)  and 
others  (Defendants),  Respondents, 

The  Advocate- General  and  Mr.  R.  7'.  Allan 
an'd  Baboo  Unnoda  Pershad  Banerjee  for 
Appellants. 

Mr,  C,  Gregory  and  Baboo  Sreenath  Doss 
for  Respondents. 

G  S  had  four  sons,  H,  /?,  By  and  A .  The  grandson  and 
representative  of  H  died  in  possession  of  a  pcrgunnah 
belonging  to  the  joint  family.  On  his  death  it  was, 
before  1825,  taken  possession  of  by  the  widow  of  an- 
other grandson.  The  heirs  of  A  sued  the  widow  to  re- 
cover possession,  and  the  heirs  of  /?  and  B  intervened, 
claiming  jointly.  The  case  was  decreed  in  iS39in  favor 
of  the  three  sets  of  heirs,  but  the  decree  did  not  define 
their  shares.  Prior  to  the  suit  (about  1S25),  the  heirs  of 
A  had  agreed  with  one  P  to  give  him  a  four  annas 
share  of  all  that  they  might  recover,  on  condition  of 
being  furnished  with  funds  to  carry  on  the  litigation, 
and,  subsequently,  the  heirs  of  R  and  B  entered  into  a 
similar,  but  separate,  agreement  with  P.  Under  their 
decree  the  heirs  of  A  got  posses>i<in  of  two-thirds  of 
the  whole  property;  and  in  1S42,  they  made  over  one- 
fourth  of  their  two-thirds  share,  and  the  heirs  of  R  and 
B  made  over  one-fourth  of  J?  and  B's  share  in  possession, 
that  is  to  say,, one-third  to  M,  the  representative  of  P. 
M  then  got  his  name  put  on  the  Collector's  register  in 
respect  of  the  one-fourth  of  the  share  of  lo  annas 
8  pie  held  by  the  heirs  of  A.  The  heirs  of  R  and  B  in 
1852  sued  the  heirs  of  A  for  a  declaration  of  right  and 
got  a  decree  in  1S59  declaring  them  entitled  to  two- 
thirds,  and  A  to  one-third  only  of  the  property  held 


under  the  original  decree.  M  was  a  party  to  that  suit. 
The  right  and  interest  of  one  of  the  heirs  of  A  in  the 
property  having  been  sold  in  execution,  a  suit  wa* 
brought  for  possession  in  which  was  raised  thequestioa 
what  was,  in  1S66,  the  share  of  A*s  heirs  ? 

Held  that  the  last  decree  having  declared  the  heirs 
of  ^'l  to  be  entitled  to  only  one-third  of  the  whole 
property,  and  they  having  so  long  ago  as  1S42  of  their 
own  accord  given  up  to  M  one-fourth  of  two-thirds  the 
share  which  remained  to  them  (after  the  last  decree)  was 
only  one-third  of  the  whole  estate,  less  one-fourth  0! 
tvyo-thirds  :  and  if  the  heirs  of  A  had  in  fact,  in  1S42, 
given  up  a  larger  share  to  M  than  they  need  have  given, 
of  ^,  they  could  not  call  upon  the  heirs  of  R  and  the 
heirs  who  were  strangers  to  the  transaction,  to  recoup 
I  them,  though  they  ijiight  have  beneHted  by  it. 

i  Held  also,  that  if  any  re-arrangement  of  shares  as  be- 
\  tween  the  representatives  of  G  S  was  necessary  by  reason 
I  of  what  had  occurred  as  to  M^s  share,  the  matter  should 
have  been  raised  and  settled  in  the  suit  brought  by  the 
i  heirs  of  R  and  B  in  1S52 . 

Hrld,  further,  that  a  suit,  which  is  in  the  nature  of  a 
I  partition-suit,  cannot  be  properly  dealt  with  unless  all 
who  are  admittedly  shareholders  in  the  joint  property 
I  are  before  the  Court. 

I  Macpherson,  J . — This  is  a  suit  to  obtain 
I  possession  of  a  3  pie  16  krant  share  (I  shall 
!  throughout  my  judgment  omit  all  notice  of 
I  more  minute  fractions)  of  Pergunnah  Poa- 
I  khallee  in  the  District  of  Purneah. 

i      (Jn  the  30th   May   1867,   the  right,  title, 
and  interest  of  Golab  Singh  and  Monoruih 
Singh,  the  heirs  of  Bullub  Singh,  in  the  Per- 
gunnah, were  sold  in  execution  of  a  decree  of 
I  a  Civil  Court,  and  Abdool  Kurreem  purchased 
I  them.     On  the  2nd  of  August  1876,  Abdool 
j  Kurreem  assigned  his  interest  to  the  plaintiff. 
One  main  question  in  the  suit  thus  is — what 
!  passed  by  the  sale  of  the  30th  May  1867.' 
,  and  that  depends  -upon  the  further  question, 
I  what  was  the  share  of  Bullub  Singh  in  this 
Pergunnah  .^ 

I  Bullub  was  one  of  the  six  sons  of 
Achul  Singh.  The  plaintiff's  case  is  that 
Bullub's  share  was  i  anna  i  pie  (out  of  the 
whole  16  annas).  The  case  of  the  defend- 
ants, who  are  appellants  before  us,  is  thai 
Bullub's  share  was  only  10  pie  13  kranls. 
Whichever  of  these  contentions  be  right,  it 
is  admitted  by  all  parties  that  prior  to  the 
execution-sale  Bullub  Singh  sold  to  the  de- 
fendant Barnes  a  9-pie  share  (of  the  16 
annas)  on  the  26ih  May  1863,  and  that 
what  the  plaintiff  is  entitled  to  is  no  more 
than  what  remained  to  Bullub  after  the  as- 
signment made  by  him  to  Barnes.  I'he  ap- 
pellants contend  that  i  pie  3  krants  remain- 
ed ;  the  plaintiff  contends  that  3  pie  '^ 
krants  remained. 

The  question  is  in  itself  a  small  one  :  but 
it  involves  the  consideration  of  the  details 
and   of   the  effect   of  much   of  a  litigation 
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which  has  been  going  on  for  more  than  foriy 
years. 

The  general  features  of  the  case,  and  the 
position  of  the  family  of  which  Bullub  was 
a  member,  are  slated  in  the  judgment  of  Mr. 
Justice  Seton-Karr  and  myself  in  the  case 
of  Gunesh  Lall  Singh  and  others  versus 
AmedooIIah  and  others,  delivered  on  the  15th 
of  May  1866.  This  judgment,  in  which 
some  of  the  questions  raised  in  the  present 
case  have  been  already  decided,  is  to  be 
found  printed  at  page  261  of  Volume  V.  of 
ihc  Weekly  Reporter ;  but  the  report  is  very 
inaccurate  as  regards  the  dates  of  the  docu- 
ments referred  to. 

I  shall  proceed  to  state,  as  briefly  as  possi- 
ble, snch  facts  only  as  are  absolutely  neces- 
sary  in  order  to  make  the  conclusions  at 
which  I  arrive  intelligible. 

There  were  five  brothers,  sons  of  Gureeb 
Singh,  namely,  Huree,  Jai,  Run,  Bhao  and 
AchuL  Jai  died  childless,  and  for  the  pur- 
poses of  this  suit  it  may  be  taken  that  there 
were  but  the  other  four  sons  of  Gureeb. 

Rang  Lall,  the  grandson  and  represent- 
ative of  Huree  Singh,  died  in  or  before  1825 
in  possession  of  Pergunnah  Poakhallee  ;  and 
on  his  death,  it  passed  into  the  possession  of 
Pndmabutty,  the  widow  of  a  deceased  brother 
of  Rung  Lall.  Shortly  thereafter,  the  repre- 
sentatives of  Achul  Singh  instituted  a  suit 
against  Pudmabutty  to  recover  possession 
of  the  Pergunnah  from  her.  The  represent- 
atives of  the  two  other  brothers,  Run  and 
Bhao,  intervened  in  that  suit,  claiming  a 
share  jointly  with  •  the  representatives  of 
Achul.  The  case  was,  in  1839,  decided 
against  Pudmabutty  by  the  Sudder  Court, 
which  gave  a  decree  in  favor  of  the  repre- 
sentatives of  the  three  brothers  Achul,  Run, 
and  Bhao.  The  decree  did  not,  however, 
<icfine  or  declare  the  shares  which  the  several 
representatives  were  to  take,  but  the  decree- 
holders  were  put  into  possession  jointly. 
Tbe  decision  of  the  Sudder  Court  was  con- 
firmed by  the  Privy  Council  in  1847. 

In  order  to  provide  the  means  for  carrying 
on  the  litigation  with  Pudmabutty,  the 
representatives  of  Achul  (who  at  that  time 
claimed  the  whole  property,  ignoring  the 
existence  of  the  representatives  of  Run  and 
Bhao),  on  the  18th  November  1825,  or  the 
ithof  Aghran  1233,  entered  into  an  agree- 
tttcnt  with  one  Punaoollah,  by  which  they 
agreed  to  give  him  a  4-annas  share  of  all 
Jhatthey  might  recover,  on  condition  of  his 
iwnishing  them  with  funds,  &c. 
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It  is  said  by  the  plaintii!  (but  is  denied 
by  the  appellants)  that  when  the  repre- 
sentatives of  Run  and  Bhao  intervened,  they, 
on  the  19th  Kartick  1234,  entered  into  a 
similar  agreement  with  one  Mahomed  Rumzan 
— who  was  merely  benamee  for  the  same 
Punaoollah — agreeing  to  give  him  a  4- 
annas  share  of  whatever  they  recovered. 

When  they  got  their  decree,  the  repre- 
sentatives of  Achul  considered  themselves 
to  be  entitled  among  them  to  two-thirds 
(that  is  10  annas  8  pie)  of  the  estate,  leaving 
only  one-third  (that  is  5  annas  4  pie)  to  the 
representatives  of  Run  and  Bhao.  And  in 
1841  or  1842,  there  is  no  doubt  that  all  the 
decree-holders  made  over  to  MusheatoqUah, 
the  son  and  representative  of  Punaoollah^ 
certain  mouzahs  (the  subject  of  the  suit  in 
which,  I  have  already  said,  judgment  was 
given  on  the  17th  of  May  1866),  which 
mouzahs  were  deemed  by  all  parties  to 
represent  a  2  annas  8  pie  share  out  of  the 
10  annas  8  pie  share  of  the  representatives 
of  Achul,  as  well  as  a  i  anna  4  pie  share  out 
of  the  5  annas  4  pie  share  of  the  representa- 
tives of  Run  and  Bhao. 

In  an  ekrarnamah  of  the  2nd  January 
1850  (19th  Pons  1257),  given  by  the  repre- 
sentatives of  Achul  to  Musheatoollah,  it  is 
recited  that  thev,  as  entitled  to  10  annas 
8  pie  of  the  estate,  had  previously  given, 
possession  to  Musheatoollah  of  2  annas  8  pie 
of  the  Pergunnah,  while  the  representatives 
of  Run  and  Bhao  had  put  him  in  possession 
of  I  anna  4  pie — being  4  annas  in  all.  And 
on  the  23  rd  of  August  1850,  Musheatoollah 
got  his  name  put  by  the  Collector  on  the 
register  in  respect  of  2  annas  8  pie  out  of 
10  annas  8  pie  of  the  Pergunnah,  Ihe  share 
0/ the  representatives- of  AchuL  He  never 
got  himself  registered  as  against  the  repre* 
sentatives  of  Run  and  Bhao. 

In  1853,  there  was  a  proceeding  under 
Act  IV.  of  1840,  when  the  Magistrate  held 
that  Musheatoollah  was,  and  had  long  been, 
in  possession  of  a  4-annas  share  of  the  Per- 
gunnah ;  and  he  was  accordingly  maintained 
in  possession. 

Shortly  before  this  proceeding  under  Act 
IV.  of  1840,  the  representatives  of  Run  and 
Bhao  brought  a  suit,  in  1852,  against  the 
representatives  of  Achul  for  a  declaration  of 
their  respective  rights  and  shares  in  Per- 
gunnah Poakhallee.  Musheatoollah  was  made 
a  defendant  (although  only  what  was  un- 
meaningly called  proformd)  in  that  suit.  On 
the  31st  December  1858,  a  decree  was  passed 
by    the    Judge    of    Purneah,    declaring  the 
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representatives  of  Run  and  Bhao  entitled  to 
two-thirds,  /.  e.^  10  annas  8  pie,  and  the 
representatives  of  Achul  to  one-third,  /.  e.y 
5  annas  4  pie — thus  exactly  reversing  the 
position  of  the  contending  parties. 

On  the  22nd  of  January  1859,  the  repre- 
sentatives of  Run  and  Bhao  sold  2  annas 
and  8  pie  out  of  their  10  annas  8  pie 
share  to  the  representatives  of  Achul.  This 
Jeft  an  8-annas  share  to  each  party — 
putting  out  of  consideration  the  4  .  annas 
given  to  Musheatoollah. 

From  the  Judge's  decision  of  December 
31st,  1858,  Musheatoollah  alone  appealed  to 
the  Sudder  Court ;  but  that  Court  dismissed 
his  Appeal,  on  the  ground  that  no  injury 
would  accrue  to  him  from  the  decree  which 
had  been  passed.  The  Couit  said  that  if 
he  was  really  already  in  possession  of  a  4- 
annas  share,  his  possession  could  not  be 
disturbed  in  executing  the  decree  ;  while  if 
he  was  not  actually  in  possession,  he  must 
bring  a  suit  in  order  to  establish  his  right. 

As  a  matter  of  fact,  however,  Musheatool- 
lah was  dispossessed  in  the  course  of  execut- 
ing that  decree. 

Thereupon  Ahmedoollah,  his  son  (who  is 
also  stated  to  have  purchased  his  father's 
interest  in  the  property),  sued  to  be  restored 
to  possession ;  and  it  was  finally  decided  by 
Mr.  Justice  Seton-Karr  and  myself  on  the 
17th  May  1866  (in  the  judgment  already 
more  than  once  referred  to),  that  he  was 
entitled  to  possession  with  mesne-profits. 
The  appeal  in  that  case  was  exclusively  by 
the  representatives  of  Run  and  Bhao,  who 
absolutely  denied  that  they  had  ever  put 
IVIusheatoollah  in  possession  of  any  part  of 
the  Pergunnah,  and  denied  that  any  contract 
with  Punaoollah  had  ever  been  entered  into 
by  them  or  by  those  whom  they  represented. 
The  effect  of  our  judgment  of  the  17th  May 
1866  is  that  we  decided  that  the  representa- 
tives of  Achul,  and  the  representatives  of 
Run  and  Bhao,  did  enter  into  agreements 
with  Punaoollah,  as  alleged — and  that  Mu- 
sheatoollah did  get  possession  of  4  annas,  as 
alleged,  long  before  the  Act  IV.  of  1840  case 
in  1853  :  and  we  declared  Ahmedoollah  en- 
titled to  possession  (wiih  wassilat)  of  the 
property  from  which  he  had  been  dispossess- 
ed in  executing  the  decree  which  the  Sud- 
der Court  had  expressly  said  could  not  and 
should  not  affect  him.  Substantially,  we  did 
no  more  than  declare  his  right  and  restore 
him  to  his  previous  possession  and  give  him 
wassilat. 


After  all  those  proceedings,  the  remains 
of  Bullub's  share  were  sold  in  execution,  and 
the  plaintiff  appeared  on  the  scene,  and  in- 
stituted the  present  suit. 

The  real  point  at  issue  is  this.  The  repre- 
sentatives of  Achul,  rightly  or  wronglj, 
deeming  themselves  the  owners  of  a  i3 
annas  8  pie  share,  or  two- thirds  of  the  16 
annas,  put  Musheatoollah  in  possession  of  : 
annas  8  pie,  a  proportionate  share,  /.  (f.,  two- 
thirds  of  4  annas.  That  ihey  did  so  as  long 
ago  as  1248  or  1841  is  admitted  by  them  in 
their  ekrarnamah  of  January  2nd,  1850,  and 
in  the  proceedings  before  the  Collector  in 
that  year,  to  say  nothing  of  those  before  the 
Magistrate  in  1853.  But  subsequent  to 
those  admissions,  &c.,  the  representatives  of 
Run  and  Bhao  having  got  a  decree  declaring 
that  ihey  were  entitled  to  the  10  annas  8 
pie  share,  and  the  representatives  of  AM 
to  the  5  annas  4  pie  share  only,  the  plaintiff 
comes  forward  and  contends  that  the  i 
annas  8  pie  share  given  to  Musheatool- 
lah and  now  held  by  Ahmedoollah,  should  be 
deducted,  not  from  the  share  of  the  represent- 
atives of  Achul,  but  from  the  10  anoas  8 
pie  share  which  the  representatives  of  Run 
and  Bhao  are  now  proved  to  be  entitled  to. 
If  this  deduction  is  made,  then  Bullub  was 
entitled  to  the  larger  share  contended  for 
by  the  plainiiff.  If  the  deduction  is  not 
made,  then  Bullub  took  only  the  smaller 
share  which  the  appellants  say  he  took. 

The  Lower  Court  has  given  the  plaintiff 
a  decree,  holding  that  it  was  by  a  mistake 
that  the  2  annas  8  pie  \vere  given  up  by  the 
representatives  of  Achul. 

The  Advocate-General  for  the  represent- 
atives of  Run  and  Bhao  contends  in  appeal 
that  there  was  no  mistake  whatever,  and 
that  there  is  no  evidence  to  support  the  find- 
ing that  there  was;  that  there  is  no  legal 
evidence  whatever  of  the  representatives  of 
Run  and  Bhao  having  entered  into  any 
agreement  to  give  Punaoollah  a  4-annas 
share,  or  any  other  share  of  what  they  re- 
covered, or  of  their  having  put  iMusbcat- 
oollah  in  possession  of  a  i  anna  4  pi*  share: 
and  that  this  suit  is  bad  in  the  absence  of 
the  other  joint  shareholders,  the  represent- 
atives of  Achul,  who  have  not  been  made 
parties  to  it. 

In  my  opinion,  the  decision  of  the  Lover 
Court  is  wrong  and  ought  to  be  set  aside. 

As  regards  the  mere  question  of  whether 
the  representatives  of  Run  and  Bhao  entered 
into  any   such   agreement  as  alleged  wiin 
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PuBaooiJah.  I  have  no  doubt  mvself  that 
tiie}*  did  :  and  I  look  upon  the  point  as  settled 
by  the  decision  of  the  Division  Court  on 
the  i6th  May  1866.  In  like  manner^  I  con- 
sider it  established  that  about  1841,  the  re- 
presentatives of  Run  and  Bhao  put  Musheat- 
ooliah  in  possession  of  what  was  deemed 
equivalent  to  a  i  anna  4  pie  share. 

I  do  not  see  that  there  ever  was  any 
"mistake"  on  the  part  of  the  representatives 
of  Achul.  They  asserted  their  right  to  two- 
thirds  when  they  were  entitled  to  only  one- 
third  :  and  assuming  that  their  rights  were 
such  as  they  asserted  them  to  be,  they  gave 
np  a  3  annas  8  pie  share  of  the  Pergunnah 
(out  of  their  own  share)  to  Musheatoollah. 
Because  the  Court  many  years  afterwards 
held  that  they  were  entitled  to  no  more  than 
one-third,  it  cannot  be  said  that,  as  regard? 
the  appellants,  what  was  done  was  done 
under  a  *'  mistake  *'  in  any  legal  sense  which 
thai  vrord  may  bear.  They  believed  them- 
selves to  be  under  a  certain  obligation  to 
Musheatoollah,  and  they  fulfilled  it  accord- 
ing to  what  they  believed  their  liability  to 
be.  If  they  gave  too  much,  that  is  no  mis- 
take entitling  them  to  have  recourse  to 
third  parties,  and  to  call  on  them  to  recoup 
their  loss. 

But  if  there   was  ever  any  mistake  on  the 
part  of  the   representatives  of  Achul,   it  is 
quite  too   late    for  them   now  to  avoid  its 
effect.    By    their   own    admission,   they    in 
U48  (1841   or    1842)  put  Musheatoollah  in 
possession   of   a   2   annas   8   pie  share  out 
of  that  which  they  held  and  deemed  to  be 
their  own  share.     He  remained  in   posses- 
sion, and  was,  as  is  also  admitted  by  them  in 
their  ekrar  of  2nd  January  1850,  entitled  as 
against  them  to  have  his  name  registered  in 
thfc  Collector's  books  as  proprietor  of  2  annas 
8  pie  out  of  their  share.     He  was  proved  to 
he  in  possession,  and  was  retained  in  posses- 
son  of  these    2    annas  8  pie  by  the  Ma- 
gistiate  in  December  1853  :  and  he  remain- 
^  in  possession  until  dispossessed   in  the 
fourse  of  the  proceedings  which  were  taken 
h»  executing  the   decree  of  the  Judge  of 
Pttmcah,  which  the  representatives  of  Run 
^  Bhao  obtained   in    1858.     Finally,   he 
^as,  by  our  decree  of  the  i6th  May  1866, 
*nd  by  the  decree  which  we  affirmed,  been 
ordered  to  be   restored   to    the    possession 
J'hich  he  was  deprived  of,  and  to  get  wasiilat 
ror  the  tinae  he  was  kept  out  of  it.     It  ap- 
P^ts  10  me  that  it  is  out  of  the  question  to 
speak  of  mistake  at  this  period,   after  the 
^^^gement  which  was  come  to  has  been 
^cd  on  and  acquiesced  in  so  piany  years. 


In  the  suit  brought  in  1852  by  the  re- 
presentatives of  Run  and  Bhao  against 
the  representatives  of  Achul,  in  order  to 
have  their  respective  shares  ascertained  and 
declared,  Musheatoollah  was  a  defend- 
ant. If  any  re- arrangement  of  shares  as 
amongst  the  representatives  of  Gureeb  Singh 
was  necessary  by  reason  of  what  had  occur- 
red as  to  Musheatoollah's  share,  the  matter 
should  have  been  raised  and  settled  in  that 
suit.  But  nothing  was  said  about  it,  and 
no  allowance  was  asked  for  or  made,  the 
shares  of  the  parties  being  declared  as  if  no 
such  person  as  Musheatoollah  existed.  In 
that  suit,  apparently,  the  object  of  all  parties 
was  to  ignore  Musheatoollah  and  his  4- 
annas  share,  and  to  get  a  decree  irtlder 
which  he  might  afterwards  be  ejected.  I 
think  that  what  subsequently  happened 
justifies  my  saying  this.  However  this  may 
be,  the  representatives  of  Achul  (by  whose 
acts  the  plaintiff  is  bound)  having  chosen  to 
adopt  the  line  which  they  did  in  that  suit, 
they  cannot  now^ bring  a  fresh  suit  in  order 
to  raise  a  question  which,  if  it  could  be  raised 
at  all,  ought  to  have  been  raised  then. 

But  the  present  suit  is  not  a  suit  in  whic^ 
the  representatives  of  Achul  allege  they 
have  been  inequitably  or  unfairly  dealt 
with,  or  that  they  have  acted  under  any 
mistake.  As  a  body  they  apparently  acqui- 
esce in  the  existing  state  of  things,  while 
the  purchaser  of  the  small  remains  of  a  small 
share  raises  the  question,  and  takes  care  not 
to  make  the  other  representatives  of  Achul 
parties.  I  am  awar^  that  it  has  been  pleaded, 
although  the  Lower  Court  has  found  it  is 
not  proved  (and  no  argument  on  this  part  of 
the  case  has  taken  place  before  us  in  appeal) 
that  the  person  really  interested  in  this  suit 
is  one  of  the  direct  representatives  of  Achul. 
If  he  is,  the  case  is  none  the  less  strong 
against  the  plaintiff  on  this  ground.    * 

So  far  as  I  can  ascertain,  there  has  as  yet 
been  no  partition ;  there  has  been  nothing 
more  than  a  declaration  that,  amongst  them, 
the  representatives  of  Run  and  Bhao  are 
entitled  to  two- thirds,  and  the  representatives 
of  Achul  to  one-third.  If  the  shares  are 
still  undefined  and  joint,  this  suit  cannot  lie  in 
the  absence  of  the  representatives  of  Achul 
Singh  (other  than  the  plaintiff).  I  think 
that  the  Advocate-General's  objection  as  to 
this  defect  is  unanswerable,  and  that,  if  it 
were  for  this  defect  alone,  the  plaintiff's  suit 
ought  to  have  been  dismissed.  The  suit  is 
in  the  nature  of  a  suit  for  partition,  and  can- 
not be  properly  dealt  with  unless  all  who 
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are    admittedly    shareholders  in    the    joint 
property  are  before  the  Court. 

I  think  that  the  decree  of  the  Lower  Court 
should  be  reversed,  and  that  the  plaintiff's 
suit  should  be  dismissed  with  costs  in  both 
Courts. 

Jackson,  y.—~\  concur  with  Mr.  Justice 
Macpherson  that  the  decree  which  the  plaint- 
iff has  obtained  from  the  Subordinate  Judge 
of  Purneah  should  be  set  aside  and  the  suit 
of  the  plaintiff  dismissed  with  all  costs. 

I  am  of  opinion  that  the  suit  of  the  plaintiff 
is  barred  under  the  Law  ot  Limitation.    The 
plaintiff  has  purchased  the  rights  and    in- 
terests of  one  Bullub  Singh.     He  is  entitled 
to  i^fcover  only  such  interests  as  Bullub  Singh 
actually  possessed  at  the  time  of  the  plaintiff's 
purchase,  or  such   as  Bullub    Singh  might 
have  brought  a  suit  to  recover  had  Bullub 
Singh   still    remained   in    possession.      The 
plaintiff  gains  no  higher  right  than  Bullub 
Singh  would  have  held.     If  Bullub  Singh 
had  preferred  the  present  suit,  I  think  that 
his  claim  would  have  been  barred  by  limit- 
ation.    Similarly     I     think     the     plaintiff's 
claim  is  barred.     The  plaintiff's   allegation 
is   that   he   is   entitled   to   a    certain    share 
in  the   Pergunnah  of  Poakhallee  calculat- 
ed   on  the  fact  that    the    heirs    of    Achul 
Singh,  one  of  the   former  owners   of  that 
estate,    were    originally    entitled  to   hold  5 
annas  4  pie  of  it,  with  a  deduction  of  i  anna 
8  pie  which  they  had  agreed  to  make  over 
to    one  Musheatoollah    in    lieu    of   services 
rendered  by  him  to  them  in  recovering  the 
estate.     In  fact,  however,  the  heirs  of  Achul 
Singh  so  far  back  as  the   year    1842    made 
over  to  Musheatoollah  2  annas  8  pie  out  of 
their   share   of  the  estate.     This  is  proved 
by  their  own  documents  executed  in  favor 
of  Musheatoollah,  and  by  their  own  admis- 
sions  in  the   proceedings  which    Musheat- 
oollah took  to  have  his  name  registered  in 
the  Collectorate.     It  may  be,  and  I  think 
it  is,  the  case  that  the  result  of  subsequent 
litigation  has  been  to  show  that  the    heirs 
of  Achul  were  not  bound   to  make  over  to 
Musheatoollah  a  larger  share  than   i   anna 
8  pie  ;  and  if  they  had  taken  legal  steps  to 
recover  the  excess  which  thev  had,  under  a 
mistaken  view  of  their   legal  rights,   given 
over  to  Musheatoollah,  I  think  they  miirht 
have  recovered  it.     But  they  took  no  such 
steps  at  any  time  after  1852.     They  had  one 
special  opportunity  for  raising  this  question 
VIZ,,  when  the  heirs  of  Achul  Singh's  brothers', 
Bhao  Singh  and  Run  Singh,  sued  them  to  es- 
tablish  their  right  to  the  10  annas  8  pie  share 


of  the  estate :  they  did  not  avail  themselves 
of  that  opportunity.  Bullub  Singh  as  one 
of  the  heirs  of  Achul  Singh  could  not,  there- 
fore, in  my  opinion,  now  open  this  qne^ion. 
If  he  had  brought  this  suit.  I  should  hold 
that  his  claim  was  barred  by  limitation.  1 
think  the  plaintiff's  suit  is,  consequently, also 
barred  from  being  heard  on  the  merits.  On 
this  ground,  therefore,  I  concur  in  the  dis- 
missal of  the  plaintiff's  suit  with  all  costs. 


The  31st  July  1869. 

Present : 

The  Hon'ble  G.  Loch  and  E.  Jackson, 
♦  Judges, 

Attachment— Execution-case— Striktnfi:  off  the 

file. 

Case  No.  2262  of  1868. 

Special  Appeal  from  a  decision  passed  by  tlu 
Additional  Judge  of  Bhaugulpore,  daid 
the  22nd  May  i868,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  DistrkL 
dated  the  6th  September  1866, 

Mr.  J.  DaCosta  (Plaintiff;,  Appellant 

versus 

Kalee  Pershad  Singh  and  others  (Defendants). 

Respondents, 

Baboo  Toolsee  Doss  Seal  for  Appellant. 

Mr,   C,   Gregory  and    Baboo  Chunder 
Madhub  Ghose  for  Respondents. 

Certain  property  havinjr  been  attached  and  adver- 
tised  for  sale  in  execution  of  a  money-decree,  the  decree- 
holder  abked  the  Court  to  stay  further  procecdiogs 
for  SIX  weeks  as  the  debtor  had  made  part-pavment, 
praymjf  that  the  attachment  mipht  be  considered  to  be 
still  in  force.  The  execution-case  was  accordindy  re- 
moved from  the  file ; — 

Held  that  the  order  striking  the  case  off  the  file  for 
the  convenience  of  the  Court  did  not  put  an  end  to  the 
attachment. 

Held  {yackson.J.y  dissentinfr),  that  the  attachment 
continued  in  force  notwithstanding-  a  year's  delays 
the  part  of  the  judgment-debtor  in  applyinsf  asrain  for 
execution.  pkj    «    ?. 

Loch,  J. — The  facts  with  which  we 
have  to  deal  are  as  follows : — 

One  Asumtoonissa  obtained  a  bond  from 
Modhoobun  Singh,  on  22nd  April  1861,  in 
which  the  property  which  is  the  subject  of 
this  suit  was  pledged  as  security  for  the 
loan.  On  9th  September  1862,  she  got  a 
simple   mpney-decree,   having  merely  sued 
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to  recover  the  amount  of  her  debt  with- 
out seeking  to  enforce  her  lien  on  the  proper- 
ty pledged;  and  on  9th  December  1862,  sh& 
applied  for  execmion,  and  the  property  of 
the  debtor  was  attached  on  12th  January 
1863,  and  advertised  for  sale.  On  the  24th 
April  1863,  the  decree-holder  prayed  the 
Court  to  stay  further  proceedings  in  execu- 
tion for  six  weeks,  as  the  debtor  had  paid 
Rupees  2,cxx),  at  the  same  time  praying  that 
the  attachment  might  continue  in  force. 
The  execution-case  was  accordingly  remov- 
ed from  the  file  on  30th  April  1863. 

The  decree-holder,  Asumtoonissa,  took 
no  further  steps  to  enforce  her  decree  till 
the  20th  June  1864,  when  she  filed  a  peii- 
lion  praying  for  execution,  and  the  debtor's 
property  was  ordered  to  be  attached.  The 
Naar  made  his  return  on  5th  July,  and  the 
property  was  sold  on  the  5ih  September 
1S64,  and  purchased  by  the  defendants. 

The  plaintiff  took  a  bond  from  Raj  Coomar 
Singh  and  Rughoonath  Narain  Singh,  on  4th 
June  1864,  by  which  the  above  property 
WAS  pledged  to  the  plaintiff.  He  got  a 
decree  on  26ih  July  1864,  which  made 
the  mortgaged  property  liable  to  sale  for  the 
liquidation  of  the  debt,  and  he  applied  for 
execution  on  30th  July  1864.  The  debtor's 
property  was  attached  on  12th  August  1864. 
Objection  to  the  proposed  sale  of  the  property 
was  made  by  the  defendant,  whose  objec- 
tion was  overruled  on  9th  August  1865. 
The  sale  commenced  on  the  4ih  of  Septem- 
ber 1865,  and  was  continued  till  the  6ih 
idem,  when  the  defendant  Kalee  Pershad 
applied  for  a  review  of  the  order  by  which 
bis  objection  to  the  sale  had  been  rejected. 
On  23rd  January  1866,  the  application  for 
review  was  admitted,  and  the  sale  in  execu- 
tion of  plaintiff's  decree  was  never  com- 
pleted. 

The  present  suit  is  brought  to  enforce 
the  plaintiff's  decree  by  sale  of  the  property 
pledged  in  his  bond.  The  Subordinate  Judge 
held  that  the  property  had  been  pledged 
to  ihe  plaintiff  after  it  had  been  attached 
m  execution  of  Asumtoonissa's  decree  and 
^ile  that  attachment  was  in  force,  and  he 
dismissed  the  suit. 

On  appeal,  the  Additional  Judge  differed 
»om  the  view  taken  by  the  Subordinate 
J"dge,  and  held  that,  as  the  execuiion-case 
o^been  struck  off  the  file,  the  aiiachnicnt 
♦as  no  longer  subsisting.  But  though  the 
Additional  Judge  overruled  the  first  Court 
^  this  point,  he  confirmed  the  decree  dis- 
njttwng  the  suit,  on  the  ground  that,  as  both 


the  parties  who  were  claiming  the  property 
held  upon  bonds  from  the  same  debtor,  and 
as  the  property  had  been  pledged  to  each 
creditor  in  their  respective  bonds,  the 
plaintiff,  who  was  the  holder  of  a  bond  of 
subsequent  date,  could  not  enforce  his  decree 
against  that  property,  as  it  had  been  sold  on 
the  decree  of  the  other  creditor  whose  bond 
was  of  a  prior  date,  and  who  had  already 
obtained  a  decree,  though  that  decree  was 
a  simple  money-decree  which  did  not  di- 
rect the  sale  of  the  pledged  property  in  li- 
quidation of  the  debt.  The  Additional  Judge 
rested  his  decision  on  a  judgment  of  this 
Court,  printed  in  VII.  Weekly  Reporter, 
page  232.  ^ 

An  appeal  has  been  preferred  from  this 
order,  first ,  on  the  ground  that,  when  the 
property  was  pledged  to  the  plaintiff,  ap- 
pellant, no  attachment  was  in  force  ;  and, 
secondly,  that  defendant's  decree,  being  a  sim- 
ple money-decree,  gave  him  no  lien  upon  the 
property  pledged  to  the  plaintiff  after  the 
attachment  had  been  withdrawn,  and  who 
held  a  decree  by  which  the  property  was 
specially  held  liable  to  sale;  thirdly ,  admit- 
ting for  the  sake  of  argument  that  the 
judgment-creditor  on  the  money-decree  had  a 
lien  on  the  property,  that  right  did  not,  and 
could  not,  pass, to  the  auction-purchaser,  the 
present  defendant. 

The  first  question  to  be  disposed  of  is 
whether  the  attachment  made  by  Asumtoo- 
nissa in  execution  of  her  money-decree  was 
in  force  when  the  property  was  pledged  to  the 
plaintiff,  appellant,  on  4th  June  1 864.  Asum- 
toonissa took  out  attachment  on  12th  Janu- 
ary 1863,  and  on  24th  April  following  she 
stayed  further  execution*proceedings  for  six 
weeks  on  payment  by  the  debtor  of  Rupees 
2,000,  praying  that  the  attachment  might  be 
considered  to  be  still  in  force,  and  stating 
that,  on  the  expiry  of  the  period,  she  would, 
if  the  decree  were  still  unsatisfied,  again 
apply  for  the  sale  of  the  property.  The 
execution-case  was  struck  off  the  file  on 
30ih  April  1863,  with  an  order  to  the  ef- 
fect that  the  case  was  decided  to  the  extent 
covered  by  the  payment.  It  is  clear,  there- 
fore, that  the  case  was  not  struck  off  for  any 
default  of  the  plaintiff,  but  merely  removed 
from  the  file,  as  nothing  further  in  execution 
of  the  decree  could  be  done  till  the  expiry 
of  six  weeks  ;  and  it  was  struck  off  in  com- 
pliance with  the  judgment-creditor's  appli- 
cation who  gave  as  a  condition  of  her  delay- 
ing the  sale  of  the  debtor's  property  that 
the  attachment   was  to   be   considered   still 
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in  force.  Both  parlies  before  the  Court  must 
be  considered  to  have  agreed  to  this,  and  as 
the  Court  did  not  refuse  this  part  of  the 
creditor's  prayer,  it  must  be  considered  to 
have  complied  with  it.  When,  therefore, 
did  the  attachment  cease  to  be  in  force  ?  If 
the  order  of  the  30lh  April  1863,  striking 
the  case  off  the  file  for  the  convenience  of 
the  Court,  did  not  put  an  end  to  ihe  attach- 
ment, then  it  must,  I  think,  be  held  to  have 
lasted  at  least  six  weeks  from  the  date  of 
that  order,  which  would  bring  down  the 
time  to  the  middle  of  June  1863.  At  what 
date  between  the  middle  of  June  1863  and 
the  20th  June  1864  did  the  attachment 
cease?  Did  it  cease  on  the  expiry  of  the 
six  weeks?  Certainly  not,  and  the  appellant 
does  not  say  it  did.  He  looks  to  the  order 
striking  off  the  case.  Had  the  decree-hold- 
er a  day  or  two  after  the  expiry  of  the  six 
weeks  applied  to  the  Court  to  realize  the 
balance  of  his  debt,  could  it  then  have  been 
said  :  You  must  take  out  fresh  process  of  at- 
tachment? Could  he  not  have  pointed  to  the 
condition  in  his  petition,  and  have  urged 
successfully  that  he  was  not  bound  to  apply 
to  the  Court  for  execution  immediately  on 
the  expiry  of  the  six  weeks?  It  is  impos- 
sible to  fix  a  date.  If  the  order  of  the 
30th  April  1863  had  not  the  effect  of  remov- 
ing the  attachment,  nothing  else  had. 

It  may  be  asked  whether  an  attachment 
is  to  last  for  ever.  It  may  be  urged  that 
an  attachment  hanging  over  a  property 
for  a  long  period  is  detrimental  to  the 
debtor's  interest,  as  it  must  have  the 
effect  of  deteriorating  the  value  of  the  pro- 
perty. That,  however,  is  the  business 
of  the  debtor.  If  he  have  property,  a  sale 
by  him  might  possibly  be  considered  valid, 
if  it  were  made  in  good  faith  for  an  adequate 
price  and  for  the  purpose  of  paying  off  the 
decree,  and  if  the  proceeds  were  actually 
applied  for  the  purpose.  But  if  a  debtor 
having  property  will  take  no  steps  to  satisfy 
his  creditor's  just  claims,  for  which  a  decree 
has  been  issued,  the  debtor  has  no  good 
cause  of  complaint  if  the  value  of  his  pro- 
perty is  supposed  to  be  deteriorated  by  the 
continuance  of  the  attachment  made  by  the 
judgment-creditor.  An  execution-case  strucK 
off  for  the  convenience  of  the  Court  is  quite 
a  different  thing  to  a  case  struck  off  for 
default  of  the  judgment-creditor.  In  the 
former  case,  matters  remain  as  they  were 
at  the  date  of  the  order.  If  an  attachment 
is  in  force,  il  remains  so  ;  and  ihe  only  thing 
to  be  done  on  the  fresh  application  for  exe- 
cution being  made  is  to  issue  a  fresh  pro- 


clamation for  sale,  fixing  the  time  and  place 
of  sale  for  the  information  of  intending 
purchasers.  In  the  latter  case,  the  previous 
proceedings  are  held  to  be  void  through  ih€ 
default  of  the  decree-holder  who  has  failed 
to  comply  with  the  or<lers  of  the  Court. 

But  it  is  said  that  from  the  order  passed  on 
the  defendant-respondent's  petition  of  the 
20ih  June  1864,  it  is  apparent  that  both  the 
Court  and  the  parties  considered  the  former 
attachment  to  be  at  an  end.  This  cannot  be 
said  of  the  respondent,  for  he  distinctlr 
asks  the  Court  to  proceed  to  the  sale  of  the 
property  without  taking  out  process  of  at- 
tachment; and  little  weight  is  to  be  attach- 
ed to  the  order  on  the  petition  directing  at- 
tachment to  be  made  as  usual,  for  this  is 
only  the  customary  order  written  on  ail  ap- 
plications of  the  kind  :  nor  can  any  inference 
be  drawn  to  the  detriment  of  the  respondent, 
defendant,  from  the  fact  that,  instead  of  re- 
monstraiing,  he  complied  with  the  order  d 
the  Court,  and  made  attachment  a  second 
time,  though  it  was  under  the  circumstances 
unnecessary.  It  appears  to  me,  therefore, 
that  the  finding  of  the  Lower  Appellate 
Court  on  this  point  is  incorrect,  and  I  would 
reverse  this  part  of  his  judgment,  and  restore 
the  order  of  the  first  Court.  Under  this 
view  of  the  case,  it  is  unnecessan^  to  go 
into  the  other  points  raised  in  appeal. 

Jacksoiiy  J. — I  regret  that  I  differ  from 
my  learned  colleague.  I  would  dismiss  the 
appeal  on  the  point  on  which  my  colleague 
would  decree  it.  I  think  that  the  plaint- 
iff's attachment  was  not  in  force  when  the 
defendant  obtained  his  mortgage  from  the 
plaintiff's  judgment-debtor.  The  plaintiff 
attached  on  the  I2ih  January  1863,  and 
the  attached  property  was  to  be  put  tip  to 
sale  on  the  24th  May  1863.  But  on  the 
24ih  April  1863,  the  plaintiff  petitioned 
the  Court,  stating  that  he  had  received  a 
portion  of  his  debt,  and  that  the  debtor  had 
agreed  to  pay  the  remainder  in  six  weeks 
lime,  and  asking  that  the  sale  might  be  de- 
ferred, the  attachment  continuing  in  force. 
The  plaintiff  look  no  further  steps  to  enforce 
his  decree  until  Jime  1864,  /'.  ^,  for  ^ 
whole  year.  The  defendant  obtained  h'S 
mortgage  in  June  1864,  and  the  plaintiff 
then  came  into  Court,  and  asked  the  Judge 
to  sell  his  debtor's  property  on  the  pj'tJ- 
vious  attachment  of  May  1863.  Il^*^ 
Court,  I  think,  very  properly  refused,  and 
directed  the  ])laintiff  to  take  out  fresh  at- 
tachment. No  further  proceedings  having 
been  taken  on  the  attachment  for  more  than 
a  year,  I  am  not  prepared  to  hold  that  thai 
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attachment  still   subsisted.      In   the    mean- 
while the   case   had  been   struck  oflF,   and 
iboagh  it  should  not  have  been  struck  off  at 
the  lime  those  orders  were  passed,  it  certain- 
ly should  have  been  struck  off  if  th«  plaint- 
iff did  not  carry  on   the  case  within  some 
reasonable    time   after    the    six  weeks    had 
elapsed.     1   read  the  plaintiff's   petition    of 
April  1863  to  mean  that  he  asked  for  an  ad- 
joornment  of  the  case  for  six  weeks,  at  the 
end  of  which  time  he  would  be  prepared  19 
take  farther  measures  in  it.     At  the  end  of 
that  lime,  however,  he  did  nothing,  and  for 
more  than  a  year  he  did  nothing.     His  case 
luid  been  struck  off,  and  he  took  no  steps  to 
revive  or  carry  on  his  execution-proceedings. 
I'nder  these  circumstances,  1  think  that  the 
defendant,  if  he  had  had  notice  of  the  at- 
tachment and  was  aware  of  all  the  facts  con- 
nected with  it  and  with  the  petition  of  April 
1S65,  and   the   subsequent    silence    of    the 
plaintiff,  would  have  been  justified  in  com- 
ing to  the  conclusion  either  that  the  plaint- 
iff had  received  his  money,  or  at  least  was 
not  desirous  to  proceed  with  the  sale  of  his 
debtor's  property,  and  had  allowed  the  at- 
tachment to  drop.   The  plaintiff  has  not  been 
vigilant  in  carrying  on  his  case  ;  and  if  his 
want  of  care   and   negligence  has  led    the 
defendant  into  a  mistake,   I   think  the  de- 
fendant should   not  suffer  for  it.     I  would 
decide  against  the  plaintiff  in  consequence 
of  his  own  conduct,   and   not  because   the 
Court  struck  off  the  case.     The  Court  was 
wrong  to  strike  off  the  case  when  it  did,  as 
the  admission  of  the  plaintiff's  petition  was 
a  virtual  adjournment  of  the   execution   for 
SIX  weeks.     The  Court  should  have  on  that 
petition  adjourned  the  case  to  some  day  not 
less  than  six  weeks  after;  and  if  the  plaintiff 
did  not  then  carry  on  his  execution-proceed- 
ings, I  think   the   Court  would   have  been 
ri^l  to  remove  the  execution-case  from  the 
ule  of  pending  cases.     In  execution,  as  pre- 
vious to  decree,  a  plaintiff  is  bound  to  carry 
on  his  case,   and  if  he  fails  to  do  so,  the 
Court  may  strike  the  case  off.      This  is  cer- 
Uinly  the  practice  of  our  Courts,  and  1  am 
not  prepared  to  hold  that  it  is  contrary   to 
l*w.    If,  however,   it   is,    orders  should  be 
issued  upon  the  subject  so  that  the  Courts' 
misukes  should   not    injure    third    parties, 
who,  under  the  present  practice,  may  be  de- 
ceived by  them. 


The  31st  July  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges, 

Zemindar  and  ryot— Heirs  of  lessee. 

Case  No.  707  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Rungpore,  dated 
the  jrst  December  1868,  affirming  a  deci- 
sion of  the  Moonsiff  of  that  District, 
dated  the  26th   October  1868.  ^ 

Wopendro  Mohun  Tagore  and  others  (Plaint- 
iffs), Appellants, 

versus 

Thanda  Dossia  and  another  (Defendants), 

Respondents, 

Baboos  Sreenath  Doss  and  Kalee  Prosunno 
Dutt  for  Appellants. 

Baboo  Bungshee  Dhur  Sein  for 
Respondents. 

As  between  the  zemindar  and  persons  to  whom  he 
grants  leases,  he  cannot  be  compeMed  to  recognize  the 
title  of  any  one  beyond  the  persons  with  whom  he  deals 
and  to  whom  he  looks  for  rent;  e,  g.,  the  rights  of 
members  of  the  family  of  the  lessees. 


Norman,  J. — This  is  a  suit  which  was 
brought  by  the  late  Prosunno  Coomar 
Tagore  for  possession  of  certain  lands  held 
by  one  Huro  Pershad  under  a  lease  from 
the  30th  Bhadro  1266,  expiring  in  Bysack 
1271. 

The  defendant  is  the  widow  of  an  uncle 
of  Huro  Pershad,  and  shs  claims  to  retain 
possession  of  the  jote. 

The  Judge  finding  that  it  is  an  ancestral 
jote  has  dismissed  the  suit. 

The  facts,  as  appearing  in  the  written 
statement  of  the  defendant  herself,  are  that 
originally  there  were  five  brothers,  Roop 
Narain,  Gour  Mohun,  Saful  Ram,  Soobul 
Ram  and  Luckhun  ;  that  the  property  now 
in  dispute  was  originally  taken  under  a  pot- 
tah  granted  to  Roop  Narain,  and  after  his 
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decease  it  was  settled  with  Luckhun.  Af- 
ter the  death  of  Luckhun,  namely,  in  1266, 
Huro  Pershad,  who  was  the  son  of  the  se- 
cond brother  Gour  Mohun,  took  a  lease  in 
terms  which  appears  from  the  kubooleut  of 
Huro  Pershad  which  has  been  put  in  :  "1 
"  take  for  five  years  a  temporary  lease  of  a 
"  limited  jote.  To  the  end  of  the  term  I 
"  will  pay  rent  according  to  kists  named  ; 
"  and  after  the  term  on  certain  conditions, 
"  until  a  fresh  settlement  is  made."  Huro 
Pershad  having  died,  the  plaintiff  entered 
on  the  jote.  The  defendant  brought  a  suit 
under  Clause  6,  Section  23  of  Act  X.  of 
1859,  and  obtained  a  decree  restoring  her 
to  [^ssession.  Upon  which  the  plaintiff 
brought  this  suit  to  establish  his  title  to 
possession  of  the  land  upon  the  ground  that 
the  rights  of  Huro  Pershad  had  ceased. 
We  think  that  the  plaintiff  is  entitled  to 
recover. 

The  defendant  alleges  herself  to  be  the 
heiress  of  Huro  Pershad ;  but  that  she  cer- 
tainly is  not  the  widow  of  an  uncle  not 
being  capable  under  any  circumstances  of 
inheriting  to  her  own  nephew. 

As  between  the  zemindar  and  persons  to 
whom  he  grants  leases  (whatever  may  be 
the  rights  of  the  members  of  the  family  of 
the  lessees  of  the  lands  so  granted  as  be- 
tween themselves),  we  think  it  plain  that 
the  zemindar  cannot  be  compelled  to  recog- 
nize the  title  of  any  one  beyond  the  persons 
with  whom  he  deals,  and  to  whom  he  looks 
for  rent.  And  the  zemindar  having  given 
leases  to  Roop  Narain,  Luckhun,  and  Huro 
Pershad,  could  not  be  compelled  to  recog- 
nize the  defendant,  the  widow  of  Soobul 
Ram,  as  having  any  title  to  or  share  or 
interest  in  the  property.  At  best  the  de- 
fendant as  heiress  of  her  husband  could 
only  be  entitled  to  a  fractional  interest  in 
the  jote.  But  a  landlord  is  not  compelled 
to  recognize  or  give  effect  to  the  division 
of  the  tenure. 

By  Section  27  of  Act  X.  of  1859,  it  is 
provided  that  **  no  zemindar  or  superior 
'*  tenant  shall  be  required  to  admit  to  re- 
"  gistry,  or  give  effect  to  any  division  or 
"  distribution  of  the  rent  payable  on  account 
"  of  any  intermediate  tenure,  nor  shall  any 
"  such  division  or  distribution  of  rent  be 
"  valid  and  binding  without  the  consent 
"  in  writing  of  the  zemindar  or  superior 
"tenant." 

The  decree  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  j>laintiff's  suit 
decreed  v^ith  costs  in  all  the  Courts. 


The  31st  July  1869. 
Present  : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

fudges. 

Written  instrument— Parol  evidence— Beoamee 
conyeyance — Plea  of  fraud. 

Case  No.  747  of  1869. 

Special  Appeal  from  a  decision  passed  h 
the  Subordinate  Judge  of  Kamroof, 
dated  the  jrsl  December  1868,  reversing 
a  decision  0/  the  Moonsiff  of  Govchalt\\ 
dated  the  12th  November  1868. 

Sookna  Medhee  (Plaintiff).  Appellant, 

versus 

Gundhoo  Ram  Mundul  and  others  (Defend- 
ants), Respondents. 

Baboo  Grish  Chunder  Ghose  for  Appellanl. 

No  one  for  Respondents. 

Where  an  instrument  is  on  the  face  of  it  a  conveyance 
or  deed  of  sale,  it  is  not  open  to  the  party  who  ciecuted 
it  to  show  by  parol  evidence  that  the  intention  of  the 
parties  was  that  it  should  not  operate  as  a  sale  or  con- 
veyance. 

In  a  suit  to  enforce  such  an  instrument,  where  pUiot- 
iff  does  not  admit  that  he  was  a  party  or  privy  to  aay 
fraud,  it  is  not  competent  to  the  defendant  to  set  up  that 
the  deed  was  concocted  for  fraudulent  purposes. 

Norman,  f. — The  plaintiff  claims  certain 
lands  under  a  deed  of  sale  executed  to  him 
by  the  defendant  Gundhoo  Ram  Mundal. 

The  defendant  admits  the  execution  of 
the  kobalah  or  deed  of  sale,  which  contains 
an  admission  that  he,  defendant,  had  receiv- 
ed the  consideration-money  mentioned  ihere- 

in.  But  he  says  that  he  did  not  sell  the 
land  or  receive  the  price  of  it,  and  that  he 
executed  the  kobalah  to  the  plaintiff  only 
for  the  purpose  of  making  the  land  benamee 
under  pressure  of  some  necessity. 

The  defendant's  witnesses  attempted  4o 
prove  that  the  defendant  had  executed  the 
deed  of  sale  of  the  land  in  favor  of  the 
plaintiff  for  the  purpose  of  defrauding  the 
defendant's  own  nephew  of  his  share  of  the 
property. 

The  Subordinate  Judge  of  Kamroop  finds 
that  the  consideration-money  was  not  paid 
or  received,  and  therefore  treats  the  sale  as 
invalid. 

It  has  been  urged  by  the  vakeel  of  the 
appellant,  that  the  decision  of  the  Lower 
Appellate   Court  ought  to  be  reversed  on 
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ihe  ground  that  it  is  not  cotnpetent  to  the 
defendant  to  set  up  that  the  supposed  deed 
was  a  mere  fraudulent  contrivance  to  defeat 
his  nephew's  rights. 

We  may  observe  in  the  first  place  that 
the  instrument  is  on  the  face  of  it  a  convey- 
iDce  or  deed  of  sale ;  and  it  is  not  open  to 
ilie  defendant  to  show  by  parol  evidence  that 
the  intention  of  the  parties  was  that  it  should 
QOt  operate  as  a  sale  or  conveyance. 

The  appellant's  pleader  cited  and  relied 
npon  the  case  of  Obhoy  Churn  Ghuttuck 
unus  Trilochun  Chatterjee,  to  be  found  at 
page  1639,  Sadder  Dewanny  Adawlut  Re- 
fortsfor  1859. 

The  case  cited  is  an  authority  that  it  is 
not  competent  to  the  defendant  to  set  up,  as 
against  the  now  plaintiff,  who  does  not  ad- 
mit that  he  was  a  party  or  privy  to  any 
fraud,  that  the  deed  was  concocted  for  fraud- 
ulent purposes.  The  defendant,  having 
chosen  to  execute  a  deed  conveying  his  pro- 
perty to  the  plaintiff  for  defeating  the  just 
rights  of  his  own  nephew,  has  placed  himself 
It  the  mercy  of  the  plaintiff,  and  cannot  be 
allowed  to  say  that  his  conveyance  is  simply 
iiclitious  and  inoperative. 

The  decision  of  the  Lower  Appellate  Court 
most  be  reversed,  and  the  plaintiff  must  have 
»  deaee  for  the  land  claimed,  with  costs  of 
the  suit  in  all  the  Courts. 


The  31st  July  1869. 
Present : 

The  ilon'ble  (j.  Loch  and  A.  (j.  Macpher- 

son,  Judges, 

Notice  of  enhancement— Actual  and  registered 

tenants. 

Case  No.  1040  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24-Pergunnahs,  dated  the 
Sih  February  i86g,  reversing  a  decision  of 
ihe  Deputy  Collector  of  that  District,  dated 
the  jSlh  October  1868. 

Huro  Mohon  Mookerjee  (Plaintiff), 
Appellant, 

versus 

Goluck  Chunder  Sircar  and  others  (Defend- 
ants), Respondents, 

Baboo  Poor  no  Chunder  Shome  for 
Appellant. 

Bahoo  Grija  Sunkur  Mojoomdar  for 
Respondents. 

VoL  XII. 


A  suit  for  arrcirs  of  rent  at  enhanced  rates  cannot 
be  maintained  where  the  notice  of  enhancement  has 
been  served  on  parties  other  than  the  one  knoinn  to  the 
zemindar  as  the  actual  tenant  from  whom  he  had  re- 
ceived rents,  and  to  whom  he  had  gfiven  receipts,  even 
thouffh  the  parties  served  with  the  notice  are  the  repre- 
sentatives of  the  reg-iijtercd  tenant. 

Loch,  y. — Plaintiff  sued  for  arrears  of 
rent  at  enhanced  rates  after  service  of  notice. 
Goluck  Chunder,  the  party  in  actual  posses- 
sion of  the  tenure,  intervened  and  was  made 
a  party  to  the  suit.  It  is  admitted  that 
the  tenure  was  created  subsequent  to  the 
Permanent  Settlement,  but  it  is  alleged  that, 
the  productive  powers  having  increased  by 
the  exertions  of  the  tenant,  the  plaintiff  is 
not  entitled  to  claim  enhanced  rent. 

The  first  Court  gave  plaintiff  a  decree  for 
rent  at  Rupees  2  per  beegah,  on  the  ground 
that,  though  Goluck  Chunder  had  filled  up 
the  khal,  the  time  had  arrived  when  the 
landlord  should  receive  a  portion  of  the 
ryot's  income. 

On  appeal,  the  Judge  reversed  the  decree 
of  the  first  Court  on  two  grounds :  first, 
because  from  the  terms  of  the  lease  it  ap- 
peared that  Ram  Ruttun  Sircar,  in  whose 
name  it  is  drawn  up,  obtained  it  on  the  con- 
dition **  that,  if  he  made  the  land,  he  should 
hold  it  at  the  rental  fixed,'*  and  the  present 
landlord  was  not  justified  in  rescinding  this 
agreement  on  the  ground  stated  by  the  De- 
puty Collector ;  and,  secondly,  because  the 
notice  of  enhancement  was  issued  in  the 
name  of  Issur  Chunder  Sircar  and  another, 
the  original  defendants,  the  sons  of  Ram 
Ruttun,  who  were  not  the  real  occupants — a 
fact  known  to  the  zemindar,  for  he  had  re- 
ceived rent  from  Goluck  Chunder,  and 
acknowledged  him  in  the  dakhilahs  he  had 
given  him  to  be  the  occupant  ryot. 

Tn  special  appeal  two  objections  are  urged 
before  us  :  first,  that  the  Judge  is  clearly 
wrong  in  his  construction  of  the  kubooleut 
executed  by  Ram  Ruttun  ;  and,  secondly, 
that,  as  the  name  of  Ram  Ruttun  was  regis- 
tered in  his  serishtah,  he  was  not  bound  to 
look  beyond  the  registered  tenant. 

On  the  first  point,  we  think  the  Judge's 
construction  of  the  document  to  be  wrong. 
There  is  nothing  in  it  to  show  that  any 
khal  was  in  existence,  or  that  the  tenant, 
on  condition  of  improving  the  land,  was 
to  hold  at  a  fixed  rate.  It  appears,  further, 
that  the  estate  in  which  this  propeity  is 
situated  was  formerly  a  Government  estate, 
and  while  in  the  hands  of  Government  was 
measured  and  assessed  by  orders  of  the 
Collector,  and    reference   is    made   to    the 
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Present  : 


jummabundee  then  prepared,  which  shows  to  be  quite  correct,  and  the  specisd  appeal 
that  the  land  settled  with  Ram  Ruttun  was  \ '»«  ^^\^^^^^  ^^^^h  costs. 

I  r 

paddy  land  assessed  uniformly  at  a  rate  of       Macphersou^  J, — I  concur. 

I  rupee  6  annas  per  beegah.  There  is  nothing  

to  show  that  the  land  was  either  jungle  or  r«,  y  ,      g^ 

waste,  khalor  jheel,  or  requiring  improvement 
in  any  way,  so  that  the  plea  raised  by  the 

defendant  that  he  has  improved  the  land  is  i  The  Hon'ble  Sir  Barnes  Peacock,  A7.,  ChitJ 

.  ^^.,««*  \t  ..,^^A  :«  ^^c^^A  f^  „„„  ^.^^\^A        yustice,    and    the    Hon'ble    Dwarkanalh 

not  correct  it  urged  in  regard  to  any  period       At-ftp     y  j 

subsequent  to  the  date  of  the  kubooleut. 

.,,.  .  J  ^     .u  A  A  ^  \         A  third  application  for  a  new  trial— Section  ax, 

Wjth  regard  to  the  second  ground  taken  ^^         ^^.^  XL,  i86s 

by  the  special  appellant,  it  is  evident  from  , 

the  Aikhilahs  filed  that  plaintiff  had  receiv-    R'M^'I"  %'/!'f'f!')(^ourlbytheOffia\ilmi 

J^^S^  <y  M^  Small  Cause  Court  at  Patna, 
ed  rent  from  Goluck  Chunder,  and  in  the       dated  ttje  26th  June  i86g, 

receipts  he  gave  admitted  him  to  be  the  occu- 

pant  tenant.    The  dakhilahs,  however,  are  '  Dhunnoo  Chowdhry,  PlaMif, 

all  given  in  the  name  of  Ram  Ruttun  Sircar,  versus 

and  many  of  them  run  in  these  terms  :—  Bukshun  and  another,  Defendants. 

Tenant  Ram  Ruttun  Sircar.  A  third  application  for  a  new  tn'al  in  a  Coart  of 

Small  Causes  is  not  admissible  under  S«:tion  31,  ActXU 

GoozrutGoluckChunderSircarMarfutditto:  j  of  1865. 

or  sometimes  the  name  of  some  pyke  or  Ctfj^.— The  plaintiff  is  a  money-lender.  He 
_.i  u         u         *u  *  sued  the  defendants  on  his  mercantile  books 

other    persons    by    whom    the     rent    ««•  t„  ,,,0^^,  jj„p,^3  ^^,.,^   being  the  amount 

paid.     It  is  not  easy  to  understand   why,    of  a  loan,  with  interest,  made  to  them  on  the 

after  having  recognized    Goluck   Chunder  .  24th  March  1868.     He  produced  his  accoant- 

as  the  occupant  of  the  land,  the  plaimiff  '  ^fj;« '°  P~y.«  *«;|J^™i '''e  su^^^^^ 

^  '  '  as  also  to  show  that  he  had  dealings  witn 

should  have  omitted  to  make  him  a  party  to  i  thein  for  a  long  lime,  and  brought  witnesses 
the  suit  and  brought  his  action  only  against  to  attest  his  books  and  prove  the  debt  The 
the   sons  of  Ram  Ruttun.     The  notice  of  \  defendants  denied  the  demand. 

enhancement  is  addressed  to  Issur  Chunder ,  ^  ^^\  predecessor    Baboo  Mijthoora  Nath 

•  o       T   11  o-         Oil-  Goopt,  dismissed  the  suit  holding  that  loc 

Sircar,  Ram  Lall  Sircar,  Sookhmoyee,  Seeta-    parol  evidence  of  two  witnesses,  who  were 

nath,  and  Chintamonee.     Now,  it  cannot  be    plaintiff's  servants  and  dependants,  in  the 

doubted  that,  after  having  received  rent  from  f^sence  of  a  ^yritten  acknowledgment  of  the 

^  ,     ,   ^,       ,  ,    ..      ,.  loan  in  the  plaintiff  s  account-books,  was  not 

Goluck  Chunder,  and  giving  him  receipts  as  sufficient  to  establish  a  claim  for  so  large  a 

the  tenant  in  occupation,  the  plaintiff  knew  sum,  particularly  as  the  parties  were  in  feud 

who  was  the  party  really  liable  to  him  for   T^^  ^^^^  °^^^^/  and  ill-feeling  existed  amonjf 

,  .  /  ^       , .       ,,  them  to  a  certain  extent, 

rent,   and  he  cannot  shelter  himself  under ,      r,,,       ,  .    .^        ....  .  ,    .,.  ;„ 

,        ,        ..1,       ,  J,.,,  1  he  plaintiff  applied  for  a  new  tnal  witiiin 

the  plea  that  he  had  only  to  deal  with  the    seven  days  from  the  date  of  the  decision, 
registered   tenant,  for  the  registered  tenant    under  Section  21,  Act  XI.  of  1865,  on  the 
was  Ram  Ruttun,  but  the  notice  was  served  \  grounds  that,  in  a  case  where  transactions 
.  .  .  ,  )  have  been  carried  on  for  some  time  between  tnc 

on  his  sons  or  representatives,  and  not  on  ,  parties,  the  written  acknowledgment  oi  the 
the  party  whom  the  plaintiff  knew  to  be  the  party  receiving  the  loans  in  the  account-books 
actual  occupant  from  whom  he  had  received    ^^  ^^^  lender  is  not  necessary  for  proving  the 

.^«f  1  T«^^..  fk^.^  ^;.^.,«,«*«..  4U  A  different  items  of  transactions,  and  according 
rent,     Inder  these  circumstances,  the   de-    ^^  ^^^  ^^^^^^  ^„^  ^3^^^  ^^  ^^^  eountn* 

cision  of  the  Lower  Appellate  Court  appears    such  acknowledgments  are  not  taken  m  the 
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iccoant-books    of  the  native  bankers    and 
oiber  money-lenders. 

This  application  was  refused  by  Baboo 
Muthoora  Nath  Goopt.  The  plaintiff  again 
moved  for  a  new  trial  on  the  same  grounds 
vithin  seven  days  from  the  date  of  the  last 
order.  It  was  also  refused  by  Baboo 
Muthoora  Xath  Goopt. 

A  third  application  for  a  new  trial   was 

presented  to  me  within  seven  days  from  the 

[■date  of  the   hist   preceding   order,    on    the 

same  grounds  with  a  little  modification.     It 

remains  nndisposed  of. 

The  question,  therefore,  for  the  consider- 
ation of  the  Honorable  Court  is  whether  an 
application  of  the  nature  described  above 
can  be  granted  if  there  be  sufRcient  grounds 
for  admitting  the  new  trial. 

In  paia.  9  of  the  rules  of  practice  for 
Conns  of  Small  Causes  passed  by  the  late 
Sudder  Court  on  the  ist  June  1861,  it  has 
been  provided  that,  in  disposing  of  applica- 
tions for  new  trials,  the  procedure  prescribed 
in  Section  378  of  Act  VIII.  of  1859  shall 
be  followed.  As  it  has  been  finally  decided 
that  a  second  application  for  a  review  under 
Section  378  of  the  Civil  Procedure  Code  is 
admissible,  whether  the  application  for  re- 
view is  dismissed  for  default  of  the  appli- 
cant, or  admitted,  and  the  judgment  is  alter- 
ed on  re-hearing,  or  admitted,  and  the 
judgment  is  not  altered  on  the  re-hear- 
ing, or  rejected,*  I  think 
there  is  nothing  in  Sec- 
tion 21  of  the  ^Nlofussil 
Small  Cause  Court  Act, 
XL  of  1865,  to  prevent  a 
second  or  a  third  applica- 
tion for  a  new  trial  being 
beard,  if  there  are  good  and  sufficient  reasons 
for  granting  it. 

Judgmtnt  of  the  High  Court. 
Peacock,  C.  J. — We  are  of  opinion  that 
the  application  is  not  admissible  under  Sec- 


tion 21,  Act  XI.  of  1865.  The  case  of  a  re- 
view is  ver}'  different  from  that  of  an  appli- 
cation for  a  new  trial  under  the  Section 
above  referred  to. 


*  Indian  Jurist 

^X.  S.),  pajTc  147  ; 

(5.  C.)  V.  Stith. 

W.  R.,  page  93 ; 

I.    Sath.    W.    R., 
PHe  287 ; 

n.  Suth.    W.    R.. 


The  2nd  August  1869. 

Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  Sir  Charles 
Hobhouse,  Bart.y  fudges. 

Dakhilahs  not  duly  attested-— ETtdenoft. 

Case  No.  1163  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  Iv 
the  Officiating  yudge  of  Purneahy  dated 
the  1 6th  September  186 j,  reversing  a 
decision  of  the  Deputy  Collector  of  that 
District^  dated  the  joth  September  186^. 

Reazoonissa  (Plaintiff),  Appellant, 

versus 

Bookoo  Chowdhrain  and  another 
(Defendants),  Respondents. 

Mr.  /?.  E.  Twidale  for  Appellant. 

Baboos  Khetturnath  Bose  and  Nil  Madhub 
Sein  for  Respondents. 

Dakhilahs  unattested,  or  attested  only  by  the  evi- 
dence of  a  manager  and  mookhtear,  were  held  to  be 
no  legal  evidence  of  uniform  payment  of  rent. 

Hobhouse,  J. — This  was  a  suit  for  arrears 
of  rent  at  enhanced  rate  after  notice,  the 
arrears  claimed  being  for  the  year  1272. 

Amongst  other  pleas,  the  defendants,  spe- 
cial respondents  now  before  us,  relied  upon 
the  presumption  arising  from  unchanged  rent 
for  a  period  of  20  years  before  suit  as  bar- 
ring the  plaintiff's  claim.  The  case  came 
before  a  Division  Bench  of  this  Court  in 
special  appeal  2531  of  1866,  and  was  remand- 
ed, in  the  words  of  the  Division  Bench  of 
this  Court,  "  to  be  re-tried  with  reference  to 
the  applicability  of  Section  4  of  Act  X.  of 
1859,*'  and  to  carry  out  certain  further  in- 
vestigations ordered  by  this  Court. 

Upon  the  question  of  uniform  rents,  the 
Lower  Appellate  Court  has  found  in  favor 
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of  the  defendants  and    lias  dismissed  the  i  As   we  have  remarked  before,  there  is  no 

plaintiff's  suit.  attestation  of  any  receipt  of  the  years  1252J 

,    .    .  ,    ,        1  1254   to    1257,   nor  of   1259  to  1263,  a'odl 

In  special  appeal,  it  is  urged  that  ihere  therefore,  taking  the  order  of  remand  of  ih( 

IS  no  legal  evidence  on  the  record  of  uniform  j^j^j^  q^^^^  ^^  ^^  ^^  ^^^^  restricted  nalmi 

payment  of  rent  for  a  period  of  20  years  ^^.j^j^j^  ^^^     j^^^j^^  j^^  ^^^  j^^,  „^1 

before  the  commencement  of  the  suit      The  ^^^^  ^,o„, ^  ^^^^^^^  ^^^^  ^^^^  ^^^j^^  has  nrj 

evidence  on  which  the  pleader  for  the  spe-  |,g^„  complied  with, 
cial  rcsi)ondents  relies  is  that  of  dakhillahs 

from    1253   to. 1 2 65   and    for  certain  years        Then,  as  to   the  second  objection,  if  ihj 

anterior  to  1253,  and  the  evidence  on  oath  of  1  were  a  good  one,  it  applied  equally  to  thj 

their  manager  and  am-mookhiear,   one    Raj  case  as  it  stood  before  remand,  and  as 

Lall  Panday.     It  is  to  be  remarked,  there-  stands  now,  and  it  is  absurd  to  suppose  ll 

fore,  in  the  first  place  that  the  dakhillahs  of  this  Court  would   direct  a  remand  when 

1266  to  1 27 1,  or  for  the  last  five  years  of  the  considered  that,  upon  the  circumstaoces 

prescribed  period  of  20  years,  are  wanting,  the  case  then  existing,  there  was  no  nccej 

Neither  is  there  any  evidence  on  the  record  siiy  for  such  remand,  i.  ^.,  as  Mr.  JusticJ 

to  show  what  the  payments  were  for  those  Bayley   suggests,   for  questioning  the  applf 

last  five  years  ;  and  again  it  is  to  be  remarked  cability  of  Section  4,  Act  X.  of   1859.    'J'bl 

that,  although  the  dakhillahs  of  1253,  1258,  ,  real  truth  is,  that,  in  ordering  the  remand,  thj 

1264,  and  1265,  are  in  some  sense  attested,  Division   Bench    of   this   Couit   was    doinj 

yet  the  remaining  dakhillahs  of  1252,  1254  nothing  more  than  following  out  an  opinio] 

to  1257,  and  1259  to   1263,  inclusive,  have  which    has   since  been  affirmed    by   a  Fuj 

not  been  attested.     It  is  also  to  be  remarked  Bench  of  this  Court,  to  be  found  at  page  ^i\ 

that  the  dakhillahs  that  are  attested  are  not  1  Volume  VI.,  Weekly  Reporter,    which  layl 

attested  by  the  persons  who  paid  the  rents,  down  that  every  document  must  first  be  starJ 

and  who  received  the  dakhillahs  in  proof  of  ed  by  some  proof  or  other  before  the  pcrsoj 

that  payment,  nor  are  they  attested  by  the  who  disputes  that  document  can  be  considei 

persons  who  executed  those  dakhillahs,  but  ed  in  any  way  bound  by  it;  and  not  only  this 

they  are  simply  attested  to  this  extent,  that  ,  but   it   is   quite  clear  from  the  defendantj 

the  manager  and  am-mookhtear  of  the  defend-  own  conduct  that  they  knew  full  well  IhJ 

ants   says    that    he   received  the   dakhillahs  they  were  called  upon  by  the  order  of 

from  the  plaintiff's  husband,  and   no  more,  mand  to  attest  the  documents    to   whatew 

The  best  evidence,  therefore,  to  these  da-  '  extent  they  might  do  so ;  for,  although  ihel 

khillahs  is  not  produced,  nor  is  its  absence  did  not  attest  the /;  j/  batch,  yet,  when  the) 

accounted   for,   and  primd  facie^  therefore,  filed  others,  ihey  brought  a  person  in  order 

it    is    quite   clear    that    there    is   no    legal  that  that   person    might    prove    the    suorJ 

evidenge  in  support  of  ihe  uniform  payment  batch  of  documents  filed.     We  think  there 

of  rent  for  20  years  before  suit.  is  not  legal  evidence  on  the  record  in  sup- 

,,,,,.,  .  ,  ,     .  port  of  the  defendants'  contention  of  uniform 

But  the  pleader  for  the  specia  respondents  f  ^..^ent,   and  we   are  therefore  once  more 

urges  that  under  the  wording  of  the  order  of  {^^jj  ^^  ^^  ^^^^^^^  ^^^  ^^^  ,^  ^^  ^^j^^  ^ 

remand  of  the  High  Court,  he  is  only  bound  ^^^  -^^^j      ^j^^^  ^^  ^^  ^^  ^^^  ^^^  ^^j^  ^„^ 

to  prove  payments  irom    i^Sf  to  1260   and  ,        ^^^^^^^    ^^^^^    ^^    ^^l^j^j^    ^^^     defendants 

that   not  only  that,  but     that   none   of   the  ^JJ^jj       . 
dakhillahs  on  which  he  relies  have  ever  been  ^'  * ' 

objected  to  by  the  special  appellant.  We   observe    that    the    Lower    Appellate 

,      ,  ..        £  .u    ^    ^    1  •     *•        *u  Court  has  found  the  area  to  be  407  beegahs, 

In  the  matter  of  the y?«/ob]ect,on    there  ^^^  ^„  ^^^^  „^^^  ^^^^j^^  .^  ^^  \^  ,/f,„^ 

,s  no  doubt,  a  remark  of  one  of  the  Judges  of  ^     j  ,      ^„j     equitable    rates    upon   that 
the  Division  Bench  which  apparently  might  ^  * 

be  taken  to  show  that  the  defendants  were 

only  called  to  prove  the  receipts  from   1252'      We   reverse   the   decision   of    the    Lower 

to   1260,  but  this  remark  is  obviously  incon-  Appellate  Court,  and  remand  the  case  to  be 

sistcnt  wiih  the  remand-order,  which  finally  tried  on  the  merits. 
opens  out  in  so  many  words  the  whole  ques- 
tion of   uniform  payment  within  the  terms        We   think  that   the     special    respondents 

0/ Section  4,  Act  X.  0/  1859 ;  and  not  only  must   pay    the   costs   of   this   appeal.    The 

that,  but  such  receipts,  that  is,  the  receipts  other  costs  of  the  suit  will  follow  the  result 

from  12^2  to  1260,  have  not  been  proved,  of  this  order  of  remand. 
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The  2nd  August  1869. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Ilobhouse,  Bari.,  Judges, 

Breach  of  contract— Damages. 

Case  No.  1 148  of  1869. 

Sfea'ai  Appeal  from  a  decision  passed  by 
ikt  Subordinate  Judge  of  Sylhety  dated 
tht  ist  March  i86g,  affirming  a  decision 
of  the  Sudder  Moonsiff  of  that  District ^ 
dated  the  2ist  December  1868, 

Khulleel  Mahomed  (Defendant),  Appellant^ 

»  versus 

Forzam  Ally  (PlaintiflF),  Respondent, 

Bahco  Rajendro  Xath  Bose  for  Appellant. 

Bahoo  Bama  Churn  Banerjee  for 
Respondent. 

Defendant  borrowed  a  sum  of  money  below  500  rupees 
turn  plaintiff  with  a  view  to  redeem  a  mortgage,  on 
CDcuiitKMi  that,  after  redemption,  he  would  sell  the  pro- 
perty to  plaintiff.  He  did  not,  however,  redeem  the 
pwperty. 

Heto  that  plaintiff's  suit  to  recover  his  dues  was  one 
^  damages  as  upon  a  breach  of  contract  in  which,  ^ 
aaler Section  37,  Act  XXIll.,  1861,  no  special  appeal 
vtKikifie. 

Bayley,  J. — We  think  that  no  special  ap- 
peal lies  in  this  case. 

Ii  appears  that  the  defendant  mortgaged 

a  ulook  belonging   to  him  to  one  Abdool 

'iboffoor,  and  that,  for  the  purpose  ostensibly 

0^  ledeeniing   that  mortgage,   he   borrowed 

a  certain  sum  of  money  (below  Rupees  500) 

trom  the  plaintiflf  on  condition  that,  after  he  , 

Had  released  his  talook  from  the  mortgage 

l>y  means  of  this  money,  he  would  sell  it 

^0  ibe  plaintiff.     The   defendant,    however,  ' 

did  not  redeem  ilie  properly,  and  the  mort- 

?^c,  therefore,  was  foreclosed,  and  the  pro- 

peny  passed  to  the  mortgagee.     Thereupon 

Iw  plaintiff  institutes   this  present   suit  for 

*bat  we  think,  and  the  pleader  for  the  ap- 

Nlani  admits,   to  be   damages  as   upon  a 

^ach  of    contract.     Consequently,    under 

^^on27,  Act  XXIII.  of  1861,  no  special 

»Ppeal  would  lie  to  this  Court,  and  in  this 

view  wc  dismiss  this  appeal  with  costs. 


The  3rd  August  1869. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Ilobhouse,  Bart.,  Judges, 

Jurisdiction— Advances  for  construction 
of  bund,  &c. 

Case  No.  434  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  I'jth 
November  i868y  modifying  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  joth  June  1868. ' 

Ram  Dyal  Banerjee  and  others  (some  of  the 
Defendants),  Appellants,       "* 

versus 

The  Court  of  Wards  (Plaintiff),  Respondent, 

Baboo  Debendro  Narain  Bose  for 
Appellants. 

Baboo  Juggadanund  Mookerjee  for 
Respondent. 

Money  advanced  to  a  naib  for  the  construction  of  a 
bund,  or  for  the  payment  of  the  salaries  of  tehsildars 
and  peadahs,  comes  within  the  terms  of  Section  23,  Act 
X.,  1S59,  ^^'ith  regard  to  the  management  of  land ;  and 
a  suit  by  a  manager  of  an  estate  to  recover  such  advance 
is  cognizable  by  a  Revenue  Court. 

Bayley y  J, — This  was  a  suit  brought  by 
a  manager  under  the  Court  of  Wards  against 
the  sureties  of  a  deceased  naib  or  agent. 

The  plaintiff's  claim  was  for  Rupees  50 
on  account  of  money  advanced  by  him  to 
the  deceased  naib,  Heera  Ram,  fcr  the  con- 
struction of  a  bund,  Rupees  135-12  annas 
for  payment  of  the  salaries  of  the  tehsil- 
dars and  peadahs,  and  Rupees  143  on  ac- 
count of  the  collections  made  by  the  de- 
ceased naib  from  the  mofussil. 

The  answer  of  the  sureties  was  that,  as 
regards  the  first  two  items,  the  suit  was 
not  cognizable  by  the  Revenue  Court  under 
Act  X.  of  1859 — and  as  the  circumstances 
of  this  special  appeal  do  not  require  us  to 
enter  into  the  matter  of  their  defence  on 
the  other  points,  it  is  unnecessary  to  make 
any  further  remark  on  those  points. 

The  first  Court  held  that  the  suit  was 
not  cognizable  by  the  Revenue  Court  as 
regards  the  sum  of  Rupees  50  for  the  bund 
and  Rupees  135-12  for  the  salaries  of  the 
tehsildars  and  the  peadahs,  and  that  Rupees 
81,  less  some  78  rupees  odd  cash  in  hand, 
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and  not  Rupees  143,  was  the  amount  of  col- 
lections made  by  the  deceased  naib.  The 
first  Court,  accordingly,  gave  the  plaintiff 
a  decree  for  the  said  sum  of  81  rupees  6 
annas  6i  gundahs  less  the  Rupees  78  odd 
above  alluded  to. 

On  appeal,  the  Lower  Appellate  Court 
held  that  the  suit  7vas  cognizable  by  the 
Revenue  Court  in  respect  of  the  50  Rupees 
for  the  bund  and  Rupees  135-12  for  the 
salaries  of  the  tehsildars  and  peadahs,  and 
that,  in  regard  to  the  rest  of  the  case,  there 
was  no  question  before  it,  the  only  objec- 
tion being  with  regard  to  the  above  point  of 
jurisdiction. 

I»  special  appeal  by  the  defendants,  the 
only  objection  taken  is  that  the  plaintiff's 
claim  for  the  sums  of  Rupees  50  for  the  bund 
and  Rupees  135-12  for  the  salaries  of  the 
tehsildars  and  peons  is  not  cognizable  by  the 
Revenue  Court  under  the  provisions  of  Section 
24,  Act  X.  of  1859,  not  being  money  received 
for  the  management  of  land  or  coUeclion 
of  rents. 

Now,  the  jurisdiction  of  the  Court  is  to  be 
determined  bv  the  terms  of  the  law.  Those 
terms  are  :  **  Suits  by  zemindars  and  others 
"  in  receipt  of  the  rent  of  land  against  any 
"  agents  employed  by  them  in  the  manage- 
^^  ment  of  land  or  collection  of  rents,  or  the 
"  sureties  of  such  agents  for  money  received 
"  by  such  agents  in  the  course  of  such  em- 
*'  ployment,  sliall  be  cognizable  by  the  Col- 
'Mectors." 

As  to  the  first  item  of  Rupees  50  advanc- 
ed for  the  construction  of  the  bund,  we 
think  that  it  was  ajmost,  if  not  as  much,  a 
sum  advanced  directly  for  the  management 
of  land  as  sums-  advanced  for  other  matters 
relating  to  such  management,  viz,^  cultiva- 
tion, irrigation,  and  so  forth,  and  therefore 
legitimately  coming  within  the  duty  of  the 
naib  in  the  management  of  land  and  collec- 
tion of  rents.  The  naibs  certainly  could 
not  collect  the  rents  which  is  one  of  the  di- 
rect matters  indicated  in  Section  24  without 
the  lands  being  duly  cultivated,  and  there- 
fore the  construction  of  the  bund  (as  other 
matters  of  cultivation  and  irrigation)  was 
an  act  of  the  naib,  clearly,  distinctly,  and  di- 
rectly coming  within  the  terms  of  the  law 
with  regard  to  the  management  of  land. 
The  very  term  'naib,'  as  recognized  in  ze- 
mindary-matiers,  indicates  a  person  whose 
duty  is  to  manage  lands,  and  the  transmis- 
sion to  and  receipt  by  the  naib  of  such  money 
for  the  purpose  specified  clearly  shows  that 


it  was  sent  to  and  received  for  the  maDage- 
ment  of  land. 

As  to  the  item  of  Rupees  135-12  for  tbcl 
pay  of  the  tehsildars  and  the  peadabs,  therej 
can  be  no  contention  that  such  tehsildars  am 
pcadahs  are  necessary  and  essential  for  tl 
management  of  land.  They  manage  the  col- 
lection and  thus  the  land,  and  therefore  theii 
employment  and  payment  are  directly  incoDJ 
nection  with  the  management  of  the  lands. 

We  think,  therefore,  that  the  judgment 
the  Lower  Appellate  Court  is  correct  ii 
holding  that  the  plaintiff's  suit  to  recove^ 
from  the  defendants  the  sum  of  Rupees ;( 
for  the  bund  and  Rupees  135-12  for  tl 
salaries  of  the  tehsildars  and  peadahs 
cognizable  by  the  Revenue  Court. 

The  judgment  of  the  Lower  AppcIlaiJ 
Court  is  accordingly  affirmed,  and  it  is  de| 
clared  that  the  plaintiff  is  entliletf  to  rec( 
ver  from  the  defendants  the  sum  of  Ru| 
50  on  account  of  the  money  advanced  fc 
the  bund.  Rupees  135-12  for  the  pajoftb^ 
mofussil  servants,  and  3  rupees  %  anna^ 
6  gundahs,  the  balance  due  for  the  collcc| 
tions  made  from  the  mehal. 

The  defendants  must  pay  to  the  plaintil 
the  costs  of  this  appeal. 


The  3rd  August  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charlcs| 
Hobhouse,  Bart,,  Judges. 

Land  for  public  purposes— -Compenittioih- 
Claims  of  proprietors  and  others. 

Case  No.  438  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Hooghly,  dat- 
ed the  24th  November  t'868.  affirming  a 
decision  of  the  Sudder  Ameen  of  M 
District,  dated  ttie  27th  June  t868, 

Issur  Chunder  Banerjee  (one  of  the  Defend- 
ants). Appellant, 

versus 

Suttyo  Dyal  Banerjee  and  others  (Plainufifs). 

Respondents, 

Mr.  R.  T,  Allan  and  Baboo  Askootosh 
Dhur  for  Appellant. 

Baboo  Chunder  Madhuh  Ghost  for 
Respondents. 
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Wbco  kuul  is  taken  for  public  purposes,  the  party 
frinid  facie  entitled  to  compensation  is  the  proprietor. 
Aij  party  daiming  the  same  as  against  the  proprietor 
(b  nctue  of  a  ri^ht  created  by  the  latter,  e,  g.,  as  a  mo- 
iBrnreedar  upon  the  land,  is  bound  to  prove  the  title 
he  pleads. 

Hothouse,  J. — In  this  case,  certain  lands 
were  taken  up  by  Government  for  a  public 
purpose,  and  the  sum  of  710  rupees  12  annas 
was  deposited  in  the  Coilectorate  as  represent- 
iog  the  aggregate  interests  of  all  the  parties 
vbo  might  be  entitled  to  receive  any  portion 
(tf  this  sum.  The  plaintififs,  who  are  the  pro- 
rpneiors  of  the  estate  in  which  the  lands  are 
Btoated,  sued  to  recover  this  sum,  but  the 
defendaQl,  who  is  the  special  appellant  now 
before  us,  and  certain  other  defendants  who 
ire  not  before  us,  oppose  the  plaintiff's 
claim  on  the  ground,  so  far  as  the  special 
appellant  is  concerned,  that  he  was  a  mo- 
kurrareedar,  and  was  entitled,  therefore,  to 
^receWe  compensation  in  such  capacity. 

The  Lower  Appellate  Court  has  found  as 
a  fact  that  the  defendant  is  not  a  mokurru* 
itedar,  but  simply  a  tenant  having  a  right 
o(  occupancy,  and  has  given  the  plaintiffs, 
therefore,  a  decree  for  the  money  claimed. 

There  are  three  points  taken  in  special 
appeal.    The  first  is  that  the  I^wer  Appel- 
late Court  has  committed  an  error  in  law  in 
00:  obliging  the  plaintiffs  to    comply   with 
that  part  of  an  order  passed  by  the  Court 
of  first   instance   which    directed    them    to 
produce  certain  jumma-wassil-bakee  papers, 
in  the  first  place,  this  is  not  an  objection 
^en  in  the  written  grounds  of  appeal  before 
OS.    Neither,  in  the  second  place,  is  it  an 
objection  which  was  taken  before  the  Lower 
Appellate  Court.     But  the  objection  that  is 
^en  in  the  written  grounds  here,  and  which 
was  taken  before  the  Lower  Appellate  Court, 
*»5  amply  to  the  efiFect,  not  that  the  jum- 
rojrwassil-bakee  papers  had  not  been  pro- 
loced,  but  that  the  plaintiffs  themselves  had 
WH  attended  in  Court,  when  directed  so  to 
do.  to  give  evidence.    We   must  suppose, 
liicrcfore,    that    in    neither    of    the    Courts 
^low  did  the  special  appellant  before    us 
depend  upon  the  production  of  the  jumma- 
was«i-bakee    papers,     but    only    on    such 
cvkicnce  as  the  plaintiffs  might  have  given, 
*nd  certainly  there  is  no  error  in  law  com- 
mitted by  the  Lower  Appellate  Court  in  the 
tMlter  of  the  production  of  these  papers, 
for  the  Court  was  not  called  upon  to  adjudi- 
<^»ief  and  did  not,  therefore,  adjudicate,  upon 
^neqtieslion  of  such  production. 


The  second  objection  is  to  the  effect  that 
the  Lower  Appellate    Court  is  in  error  in 
throwing  the  onus  upon  the  defendant,  and 
not  upon  the  plaintiffs.     The  argument   is 
put  in  this  way,  viz.^  that  it  was  the  plaint- 
iffs who  claimed  the  compensation,  and  that 
it  was  for  them,    therefore,   to  prove    that 
they  were  entitled  to  the  whole  of  it.     But, 
in   the   first   place,   that   was   evidently   not 
the  aspect  in  which  the  case  was  regarded 
by    the    defendant    in    the    Courts    below, 
neither  is  it  the  right   aspect  of   the   case. 
The   plaintiffs   were    admittedly  proprietors 
of  the   lands   that  were  taken   by   the  Go- 
vernment.    Primd    facie,     therefore,     they 
were  entitled  to  the  compensation  that  had 
been  awarded  for  those  lands,  but  lhe*de- 
fendant  stepped  in  on  the  plea  that  he  was 
a    mokurrureedar    having    claims    interme- 
diate and    conflicting    with   the    proprietor 
of  the  land.     The  rule  of  law  seems  to  us 
to  be  that,  the  proprietorship  of  the  lands 
being  admitted,  such   proprietor  is  entitled 
to  the  proceeds  of  these   lands,   unless  he 
is  prevented  from  taking  them,  or  any  por- 
tion of  them,  by  some  one  having  a  right 
,  created  by  him,   or  by   some  one  through 
whom  he  claims  and  interrupting,  modify- 
ing, or  annulling   his  primd-facie    superior 
claim  as  proprietor. 

In  this  case,  therefore,  we  think  that, 
when  the  defendant  set  up  that  he  was  en- 
titled to  the  compensation  because  he  was 
a  mokurrureedar  upon  the  lands,  the  onus 
was  upon  him  to  prove  the  title  that  he 
pleaded.  This  disposes  of  the  second  ob- 
jection. 

The  third  objection  is  to  the  effect  that, 
even  if  it  be  taken  that  the  defendant  is  a 
person  having  simply  a  right  of  occupancy, 
yet  that  that  right  entitles  him  to  some  part 
of  the  compensation,  and  that  such  part, 
therefore,  ought  to  have  been  awarded  to 
him.  We  are  referred  to  a  well-known  case, 
to  be  found  at  page  327  of  the  Sudder 
Dewanny  Adawlut  Reports  of  i860,  and 
to  two  other  cases  to  be  found  at  pages  1 2  and 
391  of  Volume  X.,  Weekly  Reporter;  but  we 
think,  in  the  first  place,  that  those  cases  are 
not  in  point,  that  is  to  say,  do  not  contem- 
plate the  particular  position  of  the  defendant 
in  this  case :  and,  secondly,  that,  even  if  they 
were,  and  even  if  they  had  laid  down  the 
doctrine  that  a  person  in  the  position  of  the 
defendant  was  in  some  cases  entitled  to  the 
compensation  or  some  part  of  the  compen- 
sation awarded  by  Government,  still  we 
think  that,  in  this  particular  case  before  us, 
this  was  a  (lueslion  which   depended   upon 
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facts  to  be  established,  and  we  find  that 
these  facts  have  not  been  established  in  the 
present  case.  Neither  do  we  think  that 
the  defendant  is  entitled  to  a  remand  to 
establish  those  facts.  It  was  found  by  the 
first  Court  that,  being  a  person  having  but 
a  right  of  occupancy,  the  defendant  could 
not  obtain  any  part  of  the  compensation. 
He  did  not  appeal  against  this  decision  to 
the  Judge.  He  never  called  on  the  Judge 
in  the  Appellate  Court  to  decide  the  point 
now  before  us ;  and  neither  of  the  Courts 
have,  by  reason  of  the  defendant's  own  neg- 
ligence, found  the  facts  which  might  enable 
us  to  decide  those  points.  This  being  so, 
we  think  that  the  special  appellant  is  not 
entitled  to  be  heard  on  this  point  now  and 
in  this,  the  Court  of  last  resort,  and  this 
third  objection,  therefore,  also  falls  to  the 
ground. 

We  dismiss  this  special  appeal  with  costs. 


The  4th  August  1869. 

Present  : 

The  Hon'ble  F.  13.  Kemp  and  W.  Markby, 

Judges, 

Reasons  for  a  decision— Section  359,  Act  VIII.» 

1859. 

Case  No.  323  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  ijth  November  1S6S,  reversing 
a  decision  of  the  Moonsiff  of  Okrah, 
dated  the  16th  March  i368. 

Ramessur  Bhuttacharjee  (PlaintiflF),  AppeU 

lant, 

versus 

Shaikh  Bhanoo  and  another  (Defendants), 

Respondents. 

Baboo  Kedarnath  Chatterjee  for  Appellant. 

Moonshee  Mahomed  Yusuffiox  Respond- 
ents. 

Held  hy  Marhby,  ^.,  that  in  sayingf  that  the 
**  reasons  "  for  the  decision  of  an  Appellate  Court  must 
be  stated,  Section  359,  Act  VIII.,  1S59,  means,  not  the 
reasons  for  coming  to  any  conclusion  of  fact,  but  the 
reasons  showing"  upon  what  points  of  fact  or  law  the 
decision  runs.  The  bare  fact  that  a  Judge  has  not  given 
the  reasons  for  his  judgment  is  not  m  itself  a  ground  of 
special  appeal. 

Markby,   J, — Ix   this   case   I   think   that 
both  the  grounds   taken    in   special   appeal 


fail.  They  are,  in  fact,  only  one,  and  ihcv 
complain  that  the  Judge  of  the  Lower  Court 
has  reversed  the  decision  which  the  first 
Court  had  given  in  favor  of  plaintiff,  with- 
out sufficiently  stating  the  grounds  upon 
which  that  Court  has  differed  in  its  opinioa 
of  the  evidence  from  the  opinion  of  the  first 
Court.  No  error  in  law  is  suggested  by 
the  ground  of  appeal,  unless  it  be  an  erior 
in  law  for  a  Lower  Appellate  Court  to  omii 
to  state  its  reasons  for  coming  to  a  different 
conclusion  on  a  point  of  fact,  from  the  con- 
clusion arrived  at  by  the  first  Court  on  that 
point.  Now,  it  appears  to  me  that  it  is  col 
necessary  in  this  particular  case  for  us  to 
express  any  opinion  upon  whether  or  no 
such  an  omission  on  the  part  of  the  Lower 
Appellate  Court  is  an  error  in  law  upon 
which  alone  a  special  appeal  can  be  based, 
because,  although  the  judgment  of  the  Lower 
Appellate  Court  is  somewhat  short,  and  I 
think,  looking  to  the  great  responsibility 
which  rests  upon  an  Appellate  Court  in  re- 
versing the  decision  of  the  first  Court 
on  a  question  of  fact,  somewhat  too  short, 
yet  I  think  it  is  in  sufficient  compliance 
with  the  requirements  of  Section  359. 
Therefore,  even  if  we  should  think  that 
the  omission  to  comply  with  that  Section 
was  an  error  in  law,  I  think  the  judg- 
ment clearly  shows  that  the  Lower  Appel- 
late Court  considered  that  the  question  be- 
fore it  turned  upon,  the  evidence,  and  I  think 
the  judgment  clearly  shows  that  the  Court 
did  consider  the  evidence,  and,  having  consi- 
dered the  evidence,  gave  its  opinion  as  to 
its  credibility  in  favor  of  the  evidence  pro- 
duced by  the  defendant  rather  than  in  favor 
of  the  evidence  produced  by  the  plaintiff. 
If  we  were  to  comply  with  the  request 
of  the  special  appellant,  and  send  this  case 
back  to  the  Lower  Court  in  order  that  that 
Court  should  give  in  full  its  reasons  for  differ- 
ing from  the  first  Court  and  for  believing 
or  disbelieving  the  evidence  adduced  by  the 
parties,  the  only  result  would  be  that  the 
reasons  would  be  given  for  coming  to  that 
conclusion  of  fact ;  but  these  reasons  would 
be  just  as  binding  upon  us  and  just  as  con- 
clusive upon  the  parties  as  that  conclusion 
itself. 

What  1  apprehend  Section  359  means 
when  it  says  that  the  "  reasons  "  for  the 
decision  of  an  Appellate  Court  must  be 
stated  is  not  the  reasons  for  coming  to  any 
conclusion  of  fact,  but  reasons  showing 
upon  what  points  of  fact  or  *  law  the 
decision  turns,  and  therefore  I  think,  «s  I 
read   the   judgment   of    the  Lower  Appcl- 
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hte  Court,  that  there  has  been  a  sufficient 
compliance  with  the  provisions  of  Section 
359.  I  think,  in  so  saying,  I  am  acting  in 
accordance  with  the  decisions  of  Justices 
Kemp  and  Glover  in  the  cases  referred  to 
by  the  pleader  for  the  special  appellant. 

The  first  of  these  cases,  reported  at  pa.^e 
313  of  the  iilh  Volume  of  the  Weekly 
Reporter,  is  very  different  from  the  present 
one.  The  Court  in  that  case  came  to  the 
conclasion  that  the  Judge,  although  he 
affirmed  the  decision  of  the  (irst  Court, 
had  entirely  omitted  to  consider  an  objection 
which  bad  been  taken  and  argued  in  appeal 
before  him.  They  distinctly  say  that,  where 
it  is  evident  from  the  Lower  Appellate 
Cban's  judgment  that  the  Judge  has  gone 
ialo  the  whole  of  the  evidence  before  him, 
nd  has  considered  the  Lower  Court's  rea- 
sons for  believing  or  disbelieving  that  evi- 
dence to  be  good  and  sufficient  reason,  that 
there  would  be  no  absolute  necessity  for  his 
giving  separate  reasons  of  his  own  :  al- 
thoi^h  even  in  that  case  there  can  be  no 
Awbt  that  it  would  be  more  satisfactory  to 
the  litigant  parties  to  have  the  Judge's  own 
nttons  given  in  his  own  words ;  '*  But  in 

this  case,"  they  say,  "we  have  no  ground 

whatever  to  suppose  that  the  Judge 
*'feally   did    take    into    consideration    the 

objection  urged  before  him  by  the  appel- 
"Unt,  nor  can  wc  discover  from  his  judg- 
"mcnt  that  he  thought  the  Lower  Court's 
"reasons  for  rejecting  the  evidence  to  be 
"good  reasons  for  so  doing.'  I  understand 
tbt  passage  to  mean  this,  that  there  was  a 
poond  of  appeal  before  the  Judge  which 
W  not  been  gone  into  and  considered  by 
kim,  and  that  decision,  therefore,  would  not 
«ppfy  to  the  present  case. 

Then  with  regard  to  the  other  case  which 

is  somewhat  more  similar  to  this,  and  which 

tt  reported  at  page  559;  Volume  XL,  Weekly 

Reporter.    I  take  it  that  in  that  case  there 

wne  objections  on  points  of  law  which  the 

special  appellant  was  desirous  to  have  argued, 

wd  which  the  Judge  in  the  Lower  Appellate 

^■'Owt  had  not  noticed  in  his  decision  ;  and 

^e  Court,  doing  what  evidently  was  most 

<J«sirable  in  that  case,  and  what  this  Court 

^  undoubtedly  full  power   to    do,  having 

Wore  it  a  judgment  which   in  three  lines 

'«\"ersed  the    decision    of   the    first   Court, 

*^  the  case  back  in  order  that  the  Judge 

wild  record  a  full  decision  in  accordance 

^h  the  directions  of  Section  359   of  Act 

^ul.  of  1859.    T^at  is   also,   therefore,   a 

'«y  different  case  to  the  present  one,  for 
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here  it  is  not  even  suggested  that  there  was 
any  point  of  law  which  the  Lower  Appel- 
late Court  did  not  consider  or  decided 
wrongly,  but  the  appellant  in  his  grounds  of 
appeal' merely  states  that  the  Lower  Appel- 
late Court  did  not  state  the  grounds  which 
induced  it  to  come  to  a  different  conclusion 
of  fact  to  that  arrived  at  by  the  first  Court. 

With  regard  to  the  question  as  to  whether 
or  not  the  omission  to    state    reasons  for 
coming  to  a  decision  is,  taken  by  itself,  a 
ground  of  special  appeal,  I  wish  to  state — 
with   reference  to  the  practice  which,  after ' 
careful   and    deliberate    consideration,    had 
been  adopted  on  this  point  by  Mr.  Justice 
L.   S.   Jackson   and   myself,    and   whicii,   I 
think,  has  been  somewhat  misunderstood — 
that  we  considered  that  the  omission  on  the 
part  of  a  Judge  to  state  his  reasons  could  not 
be  a  ground,  at  any  rate,  for  reversing  his 
decision   in    special   appeal;    but  we   have, 
I  think,  never  said,  and  I  may  safely  say 
never  intended  to  say,  that  if  a  ground  of 
special  appeal  in  law  was  taken  which  would 
be  a  good  ground,  if  it  arose,  and  if  it  was 
uncertain  from  the  Judge's  judgment  whether 
or  not  he  had  decided  that  point,  or  how  he 
had  decided  it,  it  being  clear  that  that  point 
of  law  did  arise  before  the  Judge,   that   it 
would  not  be  a  very  proper  course  to  remand 
the  case  in  order  to  obtain  a  clear  statement 
of  the  Judge's  reasons  for  his  decision,  and 
for  myself  I  went  still  further,  and  intimated 
an   opinion  that,  if  a  vakeel  came  to  this 
Court,  and  said  that,  in  consequence  of  the 
summary  way  in  which  the  Lower  Appellate 
Court  had  disposed  of  the  appeal,   it  was 
impossible  to   say  whether  the   deci^on  of 
the  first  Court  had  been  reversed  on  grounds 
of  fact  or  on  grounds  of  law,  and  that  it 
was   impossible    to    see    whether  or   not  a 
special  appeal   would  lie  to  this  Court;  in 
that  case  I  said,   and  1   still  say,   that  this 
would  be  a  very  good  ground  to  send  the  case 
back  at  once  to  the  Judge  for  a  full  decision. 
But  •!  am  still  of  opinion   that,  under   Act 
VIIL  of  1859,  the  bare  fact  that  the  Judge 
has  not  given,  the  reasons  for  his  judgment 
is  not  in  itself  a  ground  of  special  appeal. 

For  the  reasons  given,  I  think  that  this 
special  appeal  ought  to  be  dismissed  with 
costs. 

Kemp,  y.  -I  concur  in  dismissing  the 
special  appeal,  as  it  appears  to  me  that  the 
judgment  of  the  Lower  Appellate  Court 
docs  contain  the  points  for  determination, 
the  decision  thereupon,  and  the  reasons  for 
that  decision,  although  those  reasons  might 
certainly  have  been  given  in  greater  detail. 
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The  4th  August  1869.  , 

Present  : 

I 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby. 

yuifgts. 

User— Prescription. 

Case  No.  324  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerhhoom^  dated  the  $th 
November  1868,  reversing  a  decision  of 
the  Moonsiff  of  Kandera^  dated  the  12th 
Jkne  1868, 

Roop  Chunder  Ghose  (Plaintiff),  Appellant, 

versus 

Roop  Moonjuree  Dossee  (Defendant).. 
Respondent, 

Baboo  Banee  Madhub  Roy  for  Appellant. 

Baboo  Umbika  Churn  Banerjee  for  Respond- 
ent. 

Where  there  is  evidence  showing?  a  long  and  continu- 
ous user,  it  is  sufficient  for  the  Court  to  Bnd  whether 
it  has  or  has  not  lasted  long  enough  to  confer  the 
right  to  it,  without  particular  reference  to  any  specific 
number  of  years. 

• 

Kemp,  y. — This  was  a  suit  to  have  a 
drain  dug  for  the  purposes  of  irrigation 
closed,  and  to  recover  damages,  namely,  10 
rupees  for  10  baths  of  land  in  length  and  7 
haths  in  breadth,  and  9  rupees  the  'price  of 
the  water. 

The  first  Court  decreed  the  plaintiff's 
claim.  The  Judge,  on  appeal,  has  reversed 
the  decision  of  the  first  Court,  and  has  found 
that  the  existence  of  the  user  had  been  prov- 
ed from  a  time  from  which  a  right  would  be 
gained,  and  that  the  plaintiff's  witnes.ses 
have  not  rebutted  this  fact,  but,  on  the  con- 
trary, have  admitted  that  the  defendant  has 
irrigated  from  the  tank  for  upwards  of  two 
years. 

In  special  appeal,  it  is  contended  that  the 
Judge  is  wrong  in  deciding  that  the  defend- 
ant acquired  a  right  of  user  when  the  depo- 
sitions of  the  witnesses  do  not  prove  such  a 
continuous  and  uninterrupted  user  as  would 
be  sufficient  in  law  to  establish  a  right  by 
prescription,  and  that  the  testimony  of  the 
defendant's  witnesses  is  too  vague  to  estab- 
lish the  right  claimed  by  her. 


I  am  of  opinion  that  this  special  appea 
must    be   dismissed.     It   is    clear  thai 
right  has  been  admittedly  enjoyed  by 
defendant  for  upwards  of  two  years. 

It  is  also  in  evidence  that  there  was  a  dij 
pute  in  the  Criminal  Court  about  this  rigbj 
and  that  an  order  was  passed  in  favor 
the  defendant,  and  the  Court  may,  iherefoi 
assume  that  she  was  in   the  enjoyment 
that    right    when    that   order    was    pass( 
There  is  evidence  on  the  part  of  the  defen( 
ant,  which  the  Judge  has  believed,  of 
witness  who  deposes  that  the  defendant 
all  alonj;.  and  therefore  continuously,  irrigaj 
ed   from    this   tank.      Another   witness  d( 
poses  that,  about  10  or    15   years  ago,  il 
defendant   irrigated  from    this  Xank,  and 
third    witness,    who    is    now    60   years  olj 
deposes  that,  for  as  long  as  he  can  rezneml 
or  from  his  boyhood,  he  has  seen  the  dj 
fendant  in  the  enjoyment  of  this  right. 

There  is  no  decision  of  this  Court  whi< 
has  definitely  decided  what  period 
confer  a  right  of  prescription  in  cases  of  il 
description.  Opinions  have  been  given 
various  occasions  by  different  Benches  ai 
by  different  Judges,  but  there  has  been, 
far  as  I  am  aware,  no  definite  decision 
the  subject.  The  learned  Chief  Justice 
a  case  published  in  Volume  IX.  of  the  Wcck| 
Reporter,  page  91,  says  that  he  is  inclined 
think  that,  by  analogy  to  the  Indian  Limi| 
ation  Act,  an  adverse  and  uninlerropU 
use  of  an  easement  for  1 2  years  would  coi 
fer  a  right  to  it,  but  he  carefully  abstaii 
from  pronouncing  any  decision  on  the  point, 
observing  that  it  had  not  been  argued  be- 
fore him,  and  that  any  decision  would  at 
most  amount  to  a  dictum  ;  but  in  the  case 
referred  to,  in  ordering  the  case  to  be  rt 
manded,*  the  learned  Chief  Justice  directed 
that  the  Judge  of  the  Lower  Appellate  Coort 
should  find  whether  the  user  was  or  was  not 
I  so  ancient  as  to  confer  a  right  by  pre- 
scription. 

In  this  case,  I  think  that  the  Judge,  on 
the  evidence  before  him,  was  justified  i" 
finding  that  there  had  been  such  an  ancient 
user,  uninterrupted  and  continued,  as  to  con- 
fer a  right  by  prescription.  The  special 
appeal  is,  therefore,  dismissed  with  costs. 

Markby,  J, — 1  am  of  the  same  opinion. 
The  Judge  finds  that  there  has  been  a  oser 
from  a  time  from  which  a  right  would  be 
gained.  The  special  appellant  in  bis 
grounds  of  appeal  objects  that  some  of  the 
witnesses   do  not  prove  .such  a  continuous 
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and  uninterrupted   user  as   is   sufficient  in 
lltw  to  establish  a  right  by  prescription,  and 
that  the  testimony  of  the  witnesses  is  too 
Ingue  to  establish  the  right  claimed  by  the 
idcfendant.     With   regard  to  his  second  ob- 
[jectioo,  I  think  the  evidence  does  establish 
ife  this  case  that  the  user  has  been  continu- 
oas,  and  that  it  has  lasted  for  a  very  consi- 
derable period,  extending  much  beyond  12 
years.    As  far  as  I  can  understand  the  ground 
I  vbich  has  been  argued  before  us  on  the  first 
[objection,  it  is  not  precisely  that  which  has 
[been  taken,  but  rather  this,  that  the  Judge's 
jding  is  defective,   because  he   does   not 
fnd  as  a  faft   that  the  user  has  lasted  f  )r 
aiore  than  12  years.     Now,  I  entirely  agree 
titb  Mr.   Tustice   Kemp   that   there   is    no 
decision  of  this  Court  from  the  first  to  the 
list,  which  says,  either  on  the  one  hand,  that 
I  finding  that  the  user  has  lasted  for  at  least 
\i  rears    is    necessary,    or    that    such    a 
indiittg  of  a  user   for    12  years  would   be 
^dasive.     None  of  the  decisions  of   this 
Court  appear  to  have  fixed  any  distinct  or 
deSoite  period  within  which  a  right  of  this 
Imd  by  conttnuous  user  can  be  gained.     In 
J^ng  this,  however,  I  do  not  wish  in  any 
^y  to  throw  any  doubt  upon  the  wisdom 
ol  the  observations  of  those   Judges    who 
kive  thought  proper  to  advise  Judges  in  the 
Lover  Couits,  who  are  Judges  of  fact,  not 
to  infer  a  right  from  a  user  of  less  than  12 
years,  and  1  was  very  much  taken  by  sur- 
Jffise  to  find  that  it  was  supposed  I  had  said 
in  a  case  decided  by  Mr.  Justice  Ix)uis  S. 
Jackson  and  myself,  published  at  page  237 
oC  the  luh   Vol.  of  the  Weekly  Reporter, 
that  a  user  of  five  or  six  years  without  any- 
thing else  was,  in  my  opinion,  sufficient  to 
confer  a  right.     My  judgment  in  that  case 
*«  bsficd  precisely   on   tne  same  ground 
vpon  which  the  judgments  of   Mr.  Justice 
Kemp  and  mine  are  based  in  the  present 
case,  namely,  that  where  there  is  evidence 
Bhoving  a  long  and  continuous  user,   it   is 
wfficient  for  the  Court  to  find   whether   it 
his  or  has  not  lasted  long  enough  to  confer 
the  right  to  it  without   particular    reference 
to  any  specific  number  of  years.     The  obser- 
vation as  to  evidence  of  a  user  for  four,  five,  or 
six  years  only  being  possibly  sufficient  in  cer- 
tain cases  was  made  in  that  case,  not  by  me, 
^t  by  my  learned   colleague,  Mr.  Justice 
Jackson.    Not  having  consulted  him.  I  have 
no  amhorily    to    place    any    interpretation 
opon  the  words  of  his  judgment;  but,  from 
*htt  passed  between  us  on  that  occasion, 
I  should  be  extremely  surprised  if  his  words 
conld  bear  the  meaning  which  has  been 


sought  to  be  placed  upon  them,  namely,  that 
a  user  of  five  or  six  years  alone,  without  any- 
thing more,  and  without  any  special  circum- 
stances in  the  case,  would  be  sufficient  to 
confer  a  right  by  prescription.  As  I  have 
said  before,  I  have  no  authority  to  place  any 
interpretation  upon  the  words  used,  but  I 
certainly  do  think  that  Mr.  Justice  Jackson 
did  not  mean  that,  and  that  he  never  had 
any  intention,  as  far  as  I  know  his  opinion, 
to  say  anything  of  the  kind. 


The  4th  August  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Opening^  and  closing^  of  roads*«Trespass. 

Case  No.  284  of  1869. 

Special  Appeal  from  a  decision  passed  hj* 
the  Officiating  Deputy  Commissioner  of 
Maunhhoom,  dated  the  gth  JSovemher 
1868,  reversing  a  decision  of  the  Officiat- 
ing Moonsiff  of  Rughoonathpore^  dated 
the  nth  June  1868. 

Heera  Chand  Banerjee  (one  of  the  Defend- 
ants), Appellant^ 

7'ersus 

Shama  Churn  Chatterjee  (Plaintiff), 
Respondent. 

Baboos  Grija  Sunkur  Mojoomdar  and  Nubo 
Kishen  Mookerjce  for  Appellant. 

No  one  for  Respondent. 

In  a  suit  for  the  re-opening  of  an  old  road  which 
i  defendants  had  closed,  and  for  the  closinj?  of  a  new  road 
I  which  they  had  Opened  on  land  alleged  to  belong  to 
plaintiff,  the  Lower  Appellate  Court  made  a  decree 
declaring  the  new  road  to  be  within  plaintiff's  premises, 
and  directing  that  it  should  be  closed,  and  the  old  road 
restored. 

Held  that  the  decree  was  only  in  the  nature  of  a 
declaration  that  the  act  of  the  defendants  in  making  a 
new  road  was  a  tr^-sijass,  and  that,  upon  this  question^  it 
was  conclusive  in  point  of  fact  and  good  in  law. 

Markby,  J» — In  this  case  the  plaintiff 
alleged  in  his  plaint  that  the  defendants  had 
closed  an  old  road  which  had  been  used  for 
men  and  cattle,  and  had  opened  a  new  road 
through  lands  belonging  to  the  plaintiff,  and 
he  prays  that  the  old  road  may  be  re-opened, 
and  the  new  road  closed.  The  defendants, 
in  answer  to  this,  say  that  the  land  in  which 
the  new  road  has  been  opened  belonged  to 
them,  and  that  no  one  is  injured  by  the 
diversion  of  the  road. 
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The  first  Court  dismissed  the  suit,  but  the 
second  Court  made  a  decree  declaring  the 
new  road  to  be  within  the  appellant's  pre- 
mises, that  is,  the  plaintiff's  premises,  and 
directing  that  it  should  be  closed,  and  that 
the  old  road  should  be  restored  to  its  former 
condition.  What  exactly  is  meant  by  this 
part  of  the  decree  I  do  not  understand. 
Who  was  to  open  the  old  road,  and  who  was 
to  close  the  new  one,  is  not  said.  But  it  is 
quite  clear  that  the  only  question  which 
could  be  raised  in  a  Civil  Court  between 
these  parties  upon  this  plaint  would  be 
whether  or  not  the  defendants  had  done  an 
injury  to  the  plaintiff  by  trespassing  upon 
his  land,  and  making  a  road  thereupon. 
An^  question  as  to  the  opening  or  closing 
of  a  public  road  seems  to  me  to  belong  to 
the  Criminal  Court,  and  not  to  the  Civil 
'  Court ;  and  ae  -we  said  in  a  case*  decided  by 
Mr.  Justice  Louis  S.  Jackson  and  myself, 
that  question  can  only  be  enquired  into  in 
a  Civil  Court  as  ancillary  to  the  question 
whether  or  not  any  damage  has  been  done 
to  the  plaintiff.  No  such  damage  is  alleged 
here,  but  upon  the  question  whether  or  no 
the  defendant  has  trespassed  upon  the  land 
of  the  plaintiff  by  making  a  road  upon  it,  I 
think  the  finding  of  the  Lower  Court  is  con- 
clusive in  point  of  fact  and  good  in  law. 

The  only  objection  made  to  it  in  the  first 
ground  of  appeal  is  that  the  onus  of  prov- 
ing that  the  land  was  the  land  of  the  plaint- 
iff lay  upon  him,  inasmuch  as  he  complain- 
ed of  an  injury  done  to  him.  That  was 
undoubtedly  the  case,  and  I  see  nothing 
which  gainsays  it  in  the  judgment  of  the 
Court  below.  That  Court  says  the  defendant 
should  be  able  to  produce  evidence  in  sup- 
port of  his  claim  to  land  which  lies  outside 
his  apparent  boundaries.  There  was  other 
and  conflicting  evidence  that,  in  the  Judge's 
opinion,  is  sufficient  to  turn  the  scale,  and 
raise  the  presumption  in  favor  of  the  plaint- 
iff that  the  land  belongs  to  him.  I  do  not 
see  that  there  has  been  any  violation  of  the 
law  in  the  finding  of  the  Lower  Court. 

The  second  ground  of  special  appeal  is 
that  the  Judge  should  not  have  decreed  the 
re-opening  of  the  old  road  at  the  instance  of 
the  plaintiff  alone,  when  the  first  Court 
found  that  the  new  road  opened  by  the  peti- 
tioner was  much  more  convenient  to  the 
public  than  the  old  road  in  its  former  state 
was,  the  more  so  as  the  plaintiff  has  neither 
alleged  nor  proved  any  special  damage  to 
himself. 


Now,  as  I  have  already  stated,  I  am  not 
at  all  certain  that  the  Judge  has  decreed  the 
re -opening  of  the  old  road  by  way  of  apab- 
lic  declaration  of  right.  The  decision  is 
certainly  not  very  intelligible.  He  says  that 
the  old  road  is  to  be  restored  to  its  fonncr, 
condition,  but  he  does  not  say  who  by,  or 
what  is  to  be  the  effect  of  his  order ;  and 
therefore  I  am  not  sure  b)  any  means  tint 
the  Ix>wer  Appellate  Court,  in  the  decne 
whieh  it  has  passed,  has  gone  beyond  iti 
jurisdiction  ;  but  even  if  it  has,  it  would  not 
be  necessary  for  us  to  consider  that  point  u 
it  was  not  taken  below,  and  I  think  no  bans 
has  been  done  to  any  body  by  that  parski 
graph  in  the  Ix)wer  Court's  decree.  As  I 
understand  that  decree,  it  is  only  in  the  na- 
ture of  a  declaration  that  the  act  of  the  d«» 
fendant  was  a  trespass,  inasmuch  as  the 
land  on  which  the  new  road  was  constructed 
was  the  plaintiff's  private  property.  Al 
questions  as  to  whether  the  new  or  the  old 
road  was  most  convenient  are  altogether  im- 
material. 

Kemp,  y, — I  am  of  the  same  opinion,  and 
concur  in  dismissing  ihe  special  appeal,  but 
I  do  not  wish  to  commit  myself  at  present 
to  any  opinion  with  reference  to  the  question 
of  the  Civil  Court's  jurisdiction  in  cases  of 
public  roads,  as  the  point  is  not  taken  in 
special  appeal  before  us,  nor  raised  in  tlw 
Court  below. 


•  Supra,  page  199. 


The  4th  August  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  ^farkby, 

Judges. 

Sale  under  Act  XI.,  1859— Refnnd  of  purctae- 

money. 

Case  No.  341  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Judge  of  Hoogh[h  ^'« 
the  2Sth  November  1868,  (^f^^^^,^A 
decision  of  the  judder  Ameen  0/  tnai 
District,  dated  the  ^^nt  December  jSo;. 

Sreemunt  Lall  Ghose  (one  of  the  Defendants), 

Appellant, 

versus 

Shama  Soonduree  Dassee  and  others 
(Plaintiffs),  Respondents. 
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Mr.  M,  Z-  i^ndtl  for  Appellants.  ' 

Bahoos  Euro  Chunder  Banerjee  and  Huree 
Mohun  Chuckerbutty  for  Respondents. 

Tke  sale  of  an  estate  for  arrears  of  revenue,  where 
V  nidi  arrears  exist,  is  null  and  void,  even  thoug^h  it  is 
Kfihrly  oondacted  and  the  purchase  is  made  bond  fide, 

Wbere  the  orifnnal  owner  in  such  a  case  sues  to 
neovcf  possession  and  obtains  a  decree,  the  decree  is 
wficientfor  the  purposes  of  Section  34,  Act  XI.  of  1JS59, 
vidrnt  a  special  declaration,  that  the  sale  is  annulled  ; 
iii  the  order  for  refund  of  the  purchase-money  must  be 
in  execution  of  the  decree. 


M^khyy  y. — 1  THINK  that  this  special  ap- 
peal most  be  dismissed  with  costs. 

In  the  first  Court,  the  suit  was  brought  to 
tecorer  possession  of  land  which  had  formerly 
bdoDged  to  the  plaintiff,  which  the  Govern- 
ttcot  had  caused  to  be  put  up  for  sale  for 
iirears  of  revenue,  and  which  the  defendant 
kdpmchased.  On  the  13th  of  December 
1S66  he  had  obtained  possession,  and  the 
nil  was  brought  by  the  plaintiff  against  the 
defendant  and  also  against  the  Collector,  and, 
as  I  understand,  against  the  Government  also, 
alleging  that  the  instalment  of  revenue  in 
Rspect  of  which  the  sale  had  taken  place 
hid  been  actually  paid  by  him  within  the 
proper  time. 

In  the  first  Court,  the  Government  and 
tbe  Collector  admitted  that  there  had  been, 
in  fact,  a  mistake,  and  that  the  rent  had  been 
paid.  Upon  that,  the  first  Court  gave  the 
plaintiff  a  decree  for  possession. 

The  defendant  thereupon  appealed  upon 
several  grounds  to  the  Lower  Appellate 
Conn,  and  I  think  it  is  perfectly  clear  that  in 
none  of  these  grounds  did  he  raise  any  objec- 
tions to  the  finding  of  the  first  Court  on  the 
ibove  admission  that  the  instalment  had,  in 
to,  been  paid. 

The  special  appellant  relies  principally  on 
^  last  ground  of  his  appeal  in  the  I-.ower 
Court  as  showing  that  he  raised  that  objec- 
uon.  That  ground  runs  thus :  "  I,  having 
*'  purchased  at  a  public  sale,  obtained  cerii- 
'  ficate,  and  received  possession  of  land ;  my 
"right  by  purchase  cannot  be  forfeited. 
"Should  the  plaintiff  have  suffered  any  loss 
'^tbroogh  the  wrongful  act  of  any  one,  he 
"bas  his  remedy  in  a  suit  for  damages 
*'  against  such  a  one,  but  cannot  reverse  the 
"  sale  under  Act  XL  of  1859.** 

1  think  it  is  quite  clear  that  that  ground 
<rf  appeal  was  drawn  in  ignorance  by  the 
Person  who  drew  it  of  the  Full  Bench  deci- 
«on»  of  this  Court  which  decides  that  a  sale 
•liichis  made  when  no  arrears  of  revenue 

•  10  W.  R.,  F.  B.  Rulings,  66. 


exist  is  absolutely  null  and  void  independ- 
ently of  tbe  Act  XL  altogether.  What 
most  probably  that  ground  of  appeal  is  in- 
tended to  raise  is  that,  provided  that  the 
purchase  has  been  made  bond  fide  at  a  sale 
regularly  conducted,  such  a  sale  is  good,  and 
cannot  be  set  aside;  and  this  view  of  the 
case  is  strongly  confirmed  by  the  words 
the  Judge  uses  when  he  says  that  it  was 
admitted  before  him  that  there  were  no 
arrears  of  revenue  due  on  the  plaintiffs 
mehal.  I  think,  therefore,  that  we  most 
take  it  as  an  established  fact  that  there  were 
no  arrears  of  Government  revenue  when  the 
sale  took  place;  and  that  being  so,  and  it 
being  admitted  by  the  vakeels  on  both  |^des 
that,  if  there  were  no  arrears  of  revenue,  the 
sale  is  null  and  void  under  the  decision 
of  the  Full  Bench,  it  follows  that  this  appeal 
must  be  dismissed  with  costs. 

An  application  has  been  made  to  us  to 
make  an  order  under  the  provisions  of  Sec- 
tion 34  of  Act  XL  that  the  purchase-money 
should  be  refunded  to  the  defendant  by  the 
Collector ;  but  I  think  that  order  must  be 
made,  not  by  us,  but  in  execution  of  the 
decree. 

We  are  also  asked  to  make  a  special  de- 
claration that  the  sale  is  annulled,  but  that 
appears  to  us  to  be  unnecessary.  For  the 
purposes  of  Section  34  of  Act  XL  of  1859, 
we  consider  that  the  sale  is  already  annulled 
by  the  decree  for  possession. 

Kemp,  J, — I  am  of  the  same  opinion. 


The  5th  August  1869. 
Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judf^es, 

Rights  of  occupancy— Ntj-jote  and  other  lands 
—Section  6,  Act  X.,  1859. 

("ase  No.  870  of  1 869. 

Spetial  Appeal  /mm  a  deiision  passed  by  the 
Judge  of  Cut  tacky  dated  the  isi  February 
i86g,  reversing  a  decision  of  the  Assistant 
Collector  of  Juggutsingpore^  dated  the  24th 
July  1868, 
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Gour  Huree  Sing  (Defendant),  Appellant, 

versuK 

Beharee  Raoot  (Plaintiff),  Respondent. 

Baboo  Mohendronath  Mitter  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

The  fact  of  land  being  nij-jote  does  not  perse  prevent 
a  cultivator  from  acquiring^  rights  of  occupancy  in  it. 
Section  6,  Act  X.  of  1859,  excludes  kham*ir  7uj-jnte  and 
seer  lands  from  the  operation  of  such  rigfhts,  only  when 
such  lands  have  been  let  by  the  proprietor  on  a  lease 
for  a^rm  of  years,  or  year  by  year. 

Glover y  J. — There  is  no  ground  for  in- 
terference with  the  Lower  Appellate  Court's 
decision  in  this  case.  The  plaintiff  sued 
under  Clause  6,  Section  24,  Act  X.  of  1859, 
to  recover  possession  of  2  beegahs  6  cottahs 
and  10  chittacks  of  land  from  which  he 
alleged  himself  to  have  been  illegally  dis- 
possessed by  the  trustee  of  a  religious  en- 
dowment. He  claimed  to  have  held  this 
land  from  the  time  of  the  Permanent  Settle- 
ment at  a  fixed  rate  ;  and  his  cause  of  action 
was  the  letting  of  the  land  by  the  trustee  to 
a  third  party. 

The  defence  was  that  the  land  was  the 
nij'jole  of  the  temple  ;  that  it  had  never 
been  let  to  the  plainirff  as  alleged  by  him 
from  the  date  of  the  Permanent  Settlement, 
although  it  had  occasionally  been  let  for 
short  periods  to  the  plaintiff's  father;  that 
no  agreement  had  ever  been  come  to  as  to 
a  lease ;  that  the  plaintiff  at  last  left  the  land 
uncultivated,  and  then  the  defendant  leased 
it  to  a  third  party. 

The  first  Court  dismissed  the  plaintiff's 
claim,  considering  it  not  proved  that  he  had 
been  holding  this  land  from  the  time  of  the 
Permanent  Settlement  at  fixed  rates.  The 
Court  of  appeal  took  up  the  question  as  to 
whether  plaintiff  had  or  had  not  a  right  of 
occupancy,  and  finding  on  the  evidence  that 

he  had,  gave  him  a  decree  to  recover  posses- 
sion of  the  land. 


One  point  which  has  been  taken  before  ns 
in  special  appeal  is  that,  as  the  Court  of  first 
instance  did  not  decide  the  question  of  the 
plaintiff's  right  of  occupancy,  the  Judge 
ought  not  to  have  done  so ;  if  he  thought 
that  the  point  arose,  he  should  have  remanded 
the  case  for  trial  to  the  first  Court. 

It  is  sufficient  to  state  with  reference  to 
this  plea  ihat  it  does  not  form  one  of  the 
grounds  taken  before  us  in  the  petiiionof 
special  appeal.  The  ground  that  is  takea 
there  is  that,  as  the  disputed  land  is  the 
nij-jote  land  of  the  temple,  no  cultivator 
of  that  land  can  obtain  a  right  of  occupancy 
with  reference  to  the  terms  of  Section  6, 
Act  X.  of  1859. 

This  appears  to  be  a  mistake.  Althoagh 
that  Section  does  exclude  khamar  nij- 
jote  and  seer  lands  belonging  to  the  pro- 
prietor of  an  estate,  it  only  does  so  whco 
such  lands  have  been  let  by  him  on  a  lease 
for  a  term  of  years,  or  year  by  year.  In 
this  case,  there  is  no  evidence  to  show  that 
the  land  was  let  to  the  defendant  for  a 
special  term,  or  that  he  was  only  a  yearly 
tenant  of  the  same.  There  is  nothing  ptr 
se  in  the  fact  of  the  land  being  nij-joU 
which  prevents  a  cultivator  from  acquiring 
rights  of  occupancy  in  it;  and  in  this  case 
it  has  been  found  by  the  Judge  on  the  evi- 
dence as  a  fact,  that  the  plaintiff  has  been 
for  more  than  1 2  years  in  possession  oi  the 
land  paying  rent  to  the  trustee  of  the  endow- 
ment, and  that  he  has,  therefore,  acquired 
a  right  of  occupancy. 

We   see  no  necessity  to  go  further  than 
this,   or  to   consider   the   last  objeciion  in 
special  appeal  made  by  the  defendant  with 
regard  to  the  rent-receipts,    because  it  was 
not  on  these  receipts  alone  that  the  Judge 
went  in  determining  that  the  plaintin  had 
a  right  of  occupancy,  but  on  the  whole  of 
the  evidence  and  on  all  the  circumstances  of 
the  ca?'^.     The  Judge  gives  several  reasons 
for  believing  that  the  plaintiff  had  been  in 
possession  for  a  period  exceeding  i^  years; 
and  even  supposing  for  the  sake  of  argument 
that  the  Ju'.ige  had  let  in  these  receipts*^ 
proof  without  any  sufficient  ground  for  doing 
so,  siill  that^wOuld  in  no  way  affect  the  finding 
that  he  has  come  to  in  this  case.    There  ap- 
pears,  therefore,  no   reason   for  interfcnng 
with  his  decision.     The  special  appeal  rntist 
be  dismissed  with  costs. 

Mitter,  J. — I  concur. 
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The  5th  August  1869. 

Present : 

The  Hon*ble  H.  V.  Bat-ley  and  Sir  Charles 
Hobhouse,    BarL,  Judges, 

Dedaratorj  decree — Cause  of  action— Pleader 
and  client — Unauthorized  admissions. 

Case  No.  10S5  of  18^9. 

^ial  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Sylhei,  dated  the 
2Md  March  i86i),  modifying  a  decision 
9/  the  Moofisiff  of  Sonamgungf,  dated 
the  t^h  December  i868, 

I *jour  Pershad  Doss  lone  ot  the  D-j fondants), 

Appellant, 

7'ersus 

Sookdeb  Ram  Deb  and  others  (riainliffs), 

Respondents. 

BQh*}fs  Go  pa  u  I  La  1 1  Milter,  Grish  Chunder 
Ghose,  and  Kajendurn  \th  Bose  for  Ap- 
pellant. 

Bahw  Bhoivanee  Churn  Dutt  for  Respond- 
ents. 

ii  1  ^uit  for  declaration  of  right  and  contirmation  of 
POKcttion,  by  setting  aside  certain  improper  chittahs 
pi^red  by  a  Civil  Court  Ameen  while  deputed  to 
defi>'cr  possession  in  execution  of  a  decree : 

Hrld  that,  when  in  execution  the  Ameen  measured 
»  portion  of  plaintiff's  land  as  covered  by  defendant's 
*CffCi  and  delivered  over  possession  to  tFefcndant, 
ttlcB^  receipts  and  issuing  proclamation  as  required  by 
oectbn  J24,  Act  VI 1 1 .,  a  cause  of  action  arose  to  plaintilT 
■iicr  the  circumstances  against  defendant. 

Held  that  it  is  not  within  the  ordinary  scope  of  a 
pWer's  dutiea  to  relinquish  any  portion  of  his  client's 
cttc  without  express  authority  from  the  client,  who  is 
|wt bound  by  such  relinquishment  unless  it  was  author- 
ittd  by  himself. 

^'/o',  J, — There  are  two  grounds  taken 
'«  special  appeal  in  this  case.  The  first  is 
that  the  plaintiff  has  no  cause  of  action, 
*nd  the  second  is  that  the  Lower  Appellate 
^Wft  is  wrong  in  giving  the  plaintiff  a  de- 
^^^  for  a  f)Oriion  of  ihe  lands  excluded  by 
^  Moonsiff  from  the  decree  on  an  admis- 
sion of  the  plaintiff's  vakeel. 

•«•  .  ^°"  ^^^  ^^^  declaration  of  the  plaint- 
*«s  right  and  confirmation  of  his  possession 
^1  selling  aside  certain  improper  chittahs 
prepared  by  an  Ameen  while  deputed  to 
wViver  possession  in  execution  of  a  decree. 


The  plaintiff  alleged  that,  in  execution  of 
a  decree  obtained  by  the  defendants,  the 
Ameen  deputed  to  deliver  possession,  acting 
in  collusion  with  the  defendants,  included 
within  daghs  20  and  21  of  his  chittahs  the 
lands  in  suit  belonging  to  him  (plaintiff)  as 
covered  by  the  defendant's  decree,  and  took 
from  the  defendants  receipts  as  required  by 
the  law  for  the  delivery  of  such  possession, 
and  that  thus  a  cause  of  action  has  accrued 
to  him  (plaintiff). 

The  defendants  case  simply  was  that  the 
lands  were  covered  by  his  decree,  and  that 
possession  was  accordingly  delivered  over 
to  him  by  the  Ameen  deputed  for  such  pur- 
pose. ,^ 

The  first  Court  gave  the  plaintiff  a  decree 
except  with  regard  to  i  H.  i  K.  3  P.  4 
gundahs  of  land  lying  within  the  disputed 
boundaries,  in  respect  of  which  the  pleader 
for  the  plaintiff  had  waived  his  claim. 

In  appeal  before  the  Lower  Appellate 
Court  questions  were  raised  as  to  whether 
the  plaintiff  had  any  cause  of  action,  and 
whether  plaintiff's  vakeel  had  authority  to 
relinquish  a  portion  of  plaintiff's  claim  with- 
out his  express  authority  for  the  purpose. 

On  the  first  point,  the  Lower  Appellate 
Court  has  found  that  ihe  plaintiff  had  a 
cause  of  action,  and  on  the  second  point  it 
has  held  that  it  was  beyond  the  scope  of  the 
pleader's  power  and  authority  to  relinquish 
any  portion  of  the  plaintiff's  claim  without 
the  i)laiiitiff's  perrais-sion,  which  was  not 
given. 

1  am  of  opinion  that  the  Ix)wer  Appei- 
laie  Court  is  right  on  both  these  points. 

As  regards  the  first  point,  it  is  clear  that, 
when  in  execution  of  the  defendant's  decree 
I  the  Ameen  had  a  portion  of  the  plaintiff's 
I  land  measured  as  included  in  daghs  Nos.  20 
I  and  21  and  covered  by  the  decree,  and  when 
I  the  Ameen  delivered  over  possession  of  such 
I  lands  to  ihe  defendants  as  in  execution  of 
their  decree,  and  in  so  doing  look  receipts 
!  and  issued  proclamation  (as  required  by  the 
!  law,  Section  224)  on  the  tenants,  to  the 
!  effect  that  the  property  passed  to  the  de- 
j  fendants  under  their  decree,  it  is  clear  that, 
I  under  such  circumstances,  the  plaintiff  had  a 
I  cause  of  action  against  the  defendants. 

It  is,  however,  argued  that  there  was  no 
\  injury  done  to  the  plaintiff,  and  therefore  he 
I  had  no  cause  of  action,  and  in  support  of 
this  argument  we  are  referred  to  pages  325 
and  587,  Volume  IX.,  'vVeekly  Reporter, 
and    330,    Volume    X.,    Weekly    Reporter. 
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None  of  these  cases,  however,  appears  to 
me  to  be  in  point.  The  one  in  page  325 
refers  to  a  case  of  survey-demarcation  where 
the  plaintiff  had  full  notice  of  the  survey- 
proceedings,  and  yet  preferred  no  objec- 
tions at  the  time,  and  where  it  was  said 
that  the  defendant  only  did  what  the  law 
required  him  to  do,  viz,,  be  present  and 
point  out  the  lands  to  the  survey-officers. 
In  the  case  at  page  587,  Volume  IX., 
Weekly  Reporter,  which  was  a  suit  to  obtain 
a  declaration  that  two  poitahs  and  a  chittah 
put  forward  in  a  butwarrah  were  forgeries, 
it  was  held  that  the  plaintiff  had  no  cause 
of  action,  inasmuch  as  the  operative  effect 
of  due  documents  was  confined  to  the  but- 
warrah, and  plaintiff's  rights  were  not  pre- 
judiced, and  therefore  the  Court  could  make 
•  no  binding  declaration  of  right.  The  third 
is  simply  a  case  where  a  suit  to  have  a  re- 
gistered kobalah  declared  fictitious  and  void 
as  against  plaintiff  was  held  to  disclose  no 
good  cause  of  action,  as  a  competent  Court 
had  already  declared  that  the  defendant  was 
entitled  to  obtain  registration  of  the  deed. 
I  think,  therefore,  that  none  of  the  cases 
cited  by  the  pleader  for  the  special  appellant 
applies,  and  that  the  contention  of  the  special 
appellant  on  this  point  is  untenable. 

On  the  second  point,  we  are  referred  to 
a  case  reported  at  page  322,  Volume  X., 
Weekly  Reporter.  But  in  that  case  the 
admission  of  a  defendant's  vakeel  in  Court 
was  held  to  be  legal  evidence  of  the  receipt 
of  money,  and  was  held  to  do  away  with  the 
necessity  for  other  proof.  It  was  a  case 
with  regard  to  the  examination  of  the  va- 
keel technically  termed  the  vakeel's  istfes- 
sar.  This  examination  is  prescribed  by  the 
law,  for,  when  from  the  plaint  and  the  writ- 
ten statement  the  facts  of  the  case  are  not 
properly  before  the  Court,  the  Court  may,  at 
its  discretion,  examine  the  pleader  or  the 
party  to  elicit  the  facts  of  the  case  and  fix 
the  question  then,  and  after  that  the  Court 
can  proceed  properly  to  fix  the  issues  neces- 
sary to  be  fixed  before  it  comes  to  an  adjudi- 
cation ;  but  here  in  this  case  the  pleader 
waived  his  client's  rights,  and  it  does  not 
appear  that  he  had  any  express  authority  to 
do  so.  As  to  an  implied  authority,  which 
is  also  one  of  the  points  urged  by  the 
pleader  for  the  special  respondent,  I  have  to 
remark  that  it  has  been  held  by  several  de- 
cisions of  this  Court  that  it  is  not  within 
the  ordinary  scope  of  the  pleader's  duties  to 
give  up  any  portion  of  his  client's  case  with- 
out his  express  authority,  and  I  fully  concur 
in  those  decisions. 


In  this  view  of  the  case,  both  the  pointi 
taken  in  special  appeal  failing,  I  would  dis- 
miss  this  appeal  with  costs. 

Hobhouse,  y~l  concur  in  dismissing  this 
appeal  with  costs. 

On  the  second  point  taken,  viz.,  as  to 
whether  or  not  the  admission  of  a  vakeel  % 
binding  upon  his  client,  I  adhere  to  the 
opinion  which  1  expressed  in  a  case  to  be 
found  at  Volume  IIL,  No.  12,  Bengal  Ur 
Reports,  page  15  of  the  Appendix— iht 
opinion,  viz,,  that  a  party  is  not  bound  by  at 
admission  of  his  vakeel  relinquishing  a  par- 
tion  of  the  claim  unless  such  vakeel  bas; 
authority  to  make  such  relinquishmenL 

On  the  first  objection  taken,  we  are  placed 
somewhat  in  difficulty  by  the  conduct  of  ibc 
defendant,  special  appellant  before  ns.    He 
never  put  in  issue  in  the  Court  of  first  in- 
stance the  question  as  to  whether  or  not  the 
plaintiff  had  a  cause  of  action,  and  conse- 
quently the  plaintiff  has  not  had  the  oppor- 
tunity of  showing  more  explicitly  than  per- 
haps the  plaint  does  show,  whether  or  not 
he  had  a  cause  of  action.     It  was,  therefore, 
dealing   with   the  plaintiff  somewhat  hardly 
to  allow  this  objection  to  be  taken  in  the 
Lower   Appellate  Court  without  giving  hio 
an   opportunity  of  being   heard    upon  the 
point ;   but  even  upon  the  defendants'  own 
statement  of  the   facts,    I    think  that  suffi- 
cient cause  of  action  has  been  shown.  Those 
facts   are,  that  the  defendants  got  a  decree 
for  possession   of  certain   lands  against  a 
third  parly ;  that  in  execution  of  that  decree 
they  obtained  ihe  services  of  an  ofliccr  of  the 
Court  to  give  them  the  possession  that  bad 
been  decreed  to  them ;  that  they  went  with 
this  officer  into  the  mofussil,  and  pointed  out 
certain  lands,  alleging  that  those  lands  were 
their  property,  and   were   covered  by  their 
decree;    that    thereupon    the     lands    were 
entered    by    the  officer   of   the  Court  into 
certain  documents  on  the  records  to  the  effect 
that  the  lands  were  the  defendants'  lands, 
and  were  covered  bv  their  decree,  and  that 
accordingly  possession  thereof  was  given  to 
the  defendants ;  and  more  than  that,  the  said 
officer  of  the  Court  warned  the  tenants  on 
the  lands  that  the  defendants  were  the  per- 
sons who,  under  the  decree   of  the  Court, 
were  entitled  to  the  receipt  of  the  rents  due 
upon   those   lands.     All   the.se   proceedings 
must,  as  we  know,  have  been  recorded  >u 
the  Court  itself;  and  judging  from  my ^^■' 
perience  of  the  proceedings  in  the  raofussi'j  I 
can  have  no  sort  of  doubt  that,  when  the  ryots 
were  informed  that  the  defendants  were  the 
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to  whom,  by  a  decree  of  Court,  they 
to  pay  the  rents,  the  plaintiff,  and,  in 
anybody    who    might  have   had    any 
^le  to  the  lands,   must  have   had  a  very 
ious  obstacle  to,  if,  indeed,  he  were  not 
rther   prevented   from,    collecting    the 
.    Of  course,  this  proceeds   somewhat 
an  assumption  ;  but,  as  observed  before, 
I  we  proceed  upon  assumption,  it  is  because 
special  appellant  has  by  his  conduct  pre- 
ited  us  frohn   proceeding  upon  anything 
ter;  and,  after  all,  the  utmost  that  the 
visions  cited  so  far  as  they  are  decisions  on 
at  all  analogous  to  those  before  us,  the 
length  to  which  those  decisions  go  is 
lay  down  that  a  suit  for  declaration  of 
n  would  not  lie  unless  there  be  some  overt 
of  hostility  on  the  part  of  the  defendant 
the  suit  against  the  plaintiff ;  and  as  re- 
rds  the  proceedings   in   the  mofussil,   I 
anderstand  no  more  overt  act  of  hostility 
that  of  a  person  indicating  to  an  officer 
Coart  another's  land  as  belonging  to  him- 
jf,  having  the  lands  entered  in  his  name  in 
docoment  to  be  recorded  in  Court,  taking 
ibolical  possession  of  the  lands  as  covered 
his  decree,    and    warning    the    tenants 
the  lands   through    an  officer  of   Court 
under  such  decree  he  was  the  owner  of 
lands.    If  this  is  not  as  between  parties 
the  mofussil    an  overt  act    of    hostility 
Iving  the  plaintiff  a  cause  of   action,  I  am 
a  loss  to  conceive  what  would  be  such  an 
lact 


The  5th  August  1 869. 

Present :  j 

|TheHon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges. 

Procednre — Keeping:  decree  alive. 
Case  No.  524  of  1868. 

wicellaneous   Appeal  from  an  order  pass- 
fd  by  the  Judge  of  Patna,  dated  the  jM 
December   1868,    reversing    an    order    of 
'Ae  Subordinate  Judge  of  that   District, 
da/ed  the  20th  March  1868. 

Mahomed  Baker  Khan  (Decree-holder), 
Appellant, 

versus 

Sham  Dey  Koer  (Judgment-debtor), 
Respondent, 

^«^hee  Mahomed  Vusuff  for  Appellant. 

No  one  for  Respondent. 

VoL  XII. 


Where  a  decree-holder  applies  for  execution  and 
pays  in  the  money  for  the  service  of  notice,  and  the 
only  reason  why  notice  is  not  served  is  that  the  officer 
of  Court  is  not  able  to  find  the  |udeinent-debtors,  the 
application  is  a  bond-fide  proceeding  Keeping  the  decree 
alive. 

Glover,    J, — It    seems    to    us  that    the 
Judge's  decision  that  the   execution  of  this 
decree   is   barred   by    limitation    is   wrong. 
There   is  no  doubt  that   the  decree-holder 
applied  to  have  notice  served  on  his  debtors 
on  the  25th  November  1865,  and  did  all  in 
his  power  to  carry   on   proceedings.    The 
Full  Bench  decision  of  this  Court  has  laid 
down  that  any  bond-fide  application  in  exe* 
cution  is  sufficient  to  keep  a  decree  alive ; 
and  we  think  that  a  very  good  test  of  b^nd- 
fides  is  the   expenditure  of  money  for  the 
purpose  of  getting  the  notice  served.     If  the 
decree-holders  had   simply  contented  them- 
selves with   putting  in    a  petition   to  have 
notice  served,  and  had  done  nothing  else,  of 
course  it  would  have   been  a  different  thing ; 
but  here  it  is  clear  that  the  money  was  put 
in,  and  that  the  ittalanamah  was  handed  over 
to  the  Court  officer,  and  the  only  reason  why 
it  could  not  be  served  was  that  the  officer 
could   not  find    the    judgment-debtors.     It 
appears  to  us,  therefore,  that  the  proceed- 
ing of  the  25th  of  November  1865  was  a 
bond-fide  proceeding   sufficient  to  keep  the 
decree  alive,  and  that,  therefore,  the  second 
application  of  September   1866   was  made 
within  three  years,   and  therefore  was   not 
barred    by    limitation.     The   order    of   the 
Lower   Court   is  reversed,  and  the  decree- 
holder  will  be  allowed  to  take  out  process  of 
execution  in  the  usual  way.    The  appellant 
will  get  his  costs. 


The  5th  August  1869. 
Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Sales  in  execution— Irregularitiea— Section  256, 
Code  of  Civil  Procedure. 

Case  No.  243  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Gya,  dated  the  ist  May 
1869. 

Pokhraj  Singh  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Gossain  Munraj  Pooree  (Decree*holder),  and 
others  (Auction-purchasers),  Respondents 
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Baboos  Nil  Madhuh  Sein  and  Bhowanee 
Churn  Dutt  for  Appellants. 

Mr.  R,  T,  Allan  and  Baboos  Unnoda 
Per  shad  Banerjet  and  Kalee  Mohun 
Doss  for  Respondents. 

Where  property  is  advertised  to  be  sold  in  execution, 
a  chan||^e  in  the  specified  order  of  sale  or  other  sudden 
alteration  of  programme,  without  notice  to  intending- 
bidders  or  the  express  consent  of  the  judgment-debtor, 
is  an  irregularity  under  Section  256,  Code  of  Civil  Pro- 
cedure, vitiating  the  sale. 

Glover,  J, — ^This  viz.%  an  application  by 
a  judgment-debtor  to  set  aside  the  sales  in 
execution  of  decree  of  his  shares  in  Mouzahs 
Domraon,  Eranlee,  and  Dhanooa,  on  the 
groj^d  of  irregularity  in  conducting  and 
publishing  the  sale,  from  which  substantial 
injury  had  accrued  to  him. 

The  amount,  including  interest,  for  which 
execution  was  taken  out,  was  Rupees  10,426, 
and  the  estates  were  advertised  to  be  sold 
in  the  following  order,  viz,,  first,  Domraon, 
then  Eranlee,  and  last  Dhanooa. 

It  is  admitted  that  the  judgment-debtor's 
interest  in  each  of  two  of  these  mouzahs  at 
least  was  worth  more  than  the  whole  amount 
of  his  debt. 

The  debtor  objected  to  the  sale  on  the 
ground  of  want  of  proper  noticeand  insuffi- 
cient value,  and  asked  that  the  properties 
might  be  put  up  and  re- sold. 

The  Judge,  whilst  admitting  that  the 
estates  had  been  sold  below  their  value, 
held  that  notice  had  been  duly  served  in  the 
mofussil,  and  that  the  sale  had  taken  place 
at  the  appointed  hour ;  and  that,  if  substan- 
tial injury  had  accrued  to  the  judgment- 
debtor  in  consequence  of  the  low  prices 
obtained  from  the  properties,  it  was  one  that 
had  not  been  caused  by  any  irregularity  in 
conducting  or  notifying  the  sale,  and  was 
therefore  remediless. 

It  appears  to  us  that  the  Judge  was  not 
quite  correct  in  his  statement  of  the  judg- 
ment-debtor's objections  to  the  sale;  they 
were  not  confined  to  the  non-service  of 
notice  in  the  mofussil,  but  extended  to  the 
circumstances  under  which  the  sale  itself 
was  conducted  at  the  Sudder  Station.  There 
Is  no  reason,  therefore,  why  we  should  not, 
even  at  this  stage  of  the  case,  take  up  and 
dispose  of  ihese  objections. 

Now,  the  sale  was  fixed  for  the  loth  of 
December  1868  at  noon,  and  the  three 
estates  were  advertised  to  be  sold  in  the 
followitig  order;  first  Domraon,  second 
Eranlee,  and  third  Dhanooa.    Sometime  be- 


fore noon,  the  decree-holder  petitioned  tb< 
Judge  to  have  Domraon  struck  out  of  the 
sale-notification,  and  the  other  two  mouzftbs 
only  sold.  The  reason  of  this,  we  are  toW, 
was  that  the  decree-holder  had  another  at- 
tachment hanging  over  this  estate  already, 
but  there  is  some  evidence  on  the  record  to 
the  effect  that  the  change  was  agreed  to  bv 
the  debtor,  because  his  family-house  was  ia 
that  village,  and  that,  therefore,  he  did  not 
wish  it  sold. 

The  Judge,  however,  does  not  appear 
to  have  made  any  enquiry  into  the  circum- 
stances or  to  have  asked  the  debtor's  con- 
sent, but  at  once  granted  the  request  of  ibc 
petition,  and  the  remaining  two  moozahs 
were  sold,  first  in  order  Dhanooa,  and  second 
Eranlee. 

These  fetched  together  only  Rupees  4,500, 
and  on  this  being  known,  the  decree-holder 
again  petitioned  the  Judge  to  reverse  his 
former  order  and  have  Domraon  also  sold  to 
make  up  the  deficit.  The  Judge  granted 
this  petition  also,  and  Domraon  was  put  up 
and  sold  for  Rupees  1 1,500.  The  consequence 
of  these  petitions  of  the  decree-holder  was 
that  the  estates  were  sold  in  precisely  the 
reverse  order  of  what  had  been  notified. 

It  appears  to  us  that  this  was  a  most  clear 
irregularity  in  conducting  the  sales. 

The  notification  was  that,  on  a  certain 
fixed  day  at  noon,  three  estates,  or  to  speak 
more  correctly,  the  judgment-debtors 
interest  in  three  estates,  would  be  put  up  to 
auction  and  sold  in  a  certain  specified  order, 
namely,  fir»t  Domraon,  second  Eranlee,  and 
last  Dhanooa.  The  order  in  which  they  v^^ 
actually  sold  was,  first  Dhanooa,  iflc" 
Eranlee,  and  last  Domraon.  There  is  »o 
reliable  evidence,  we  think,  that  the  judg- 
ment-debtor knew  of  or  consented  to  tflj 
arrangement;  on  the  contrary,  it  is  cle 
that,  immediately  after  the  sale  of  I>f  f^ 
and  Eranlee,  he  objected  and  asked  that  ne 
mouzahs  should  be  put  up  again  on  in 
ground  that  intending  purchasers  had  n 
had  time  to  arrive. 

It  appears  to  us  that  the  sudden  change 
in  the  sale-programme  at  the  eleventh  nou, 
without  the  express  consent  of  the  ja  6 
ment-debtor,  was  an  irregularity  in  cjHi 
ing  the  sale  under  Section  ^3^-  .  ^J^, 
changes  could  be  made,  under  such  ^"-^^^^ 
stances,  at  the  will  of  the  presiding  0  ^J 
we  fail  to  see  of  what  use  it  woulu  ^^ 
publish  any  sale-notification  at  *^**  j,jjc 
object  of  notice  is  to  give  all  '^^^^^^  ^^ 
opportunity  of    making    objections 
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sale  if  they  have  any  to  make,  and  to  inform 
intending  purchasers  of  what  is  going  to  be 
sold,  in  order  that  the  debtor  may  get  a 
proper  price  for  his  property,  and  anything 
vhicb  prevents  the  attainment  of  these 
objects  would  be  an  irregularity  in  cond act- 
ing the  sale. 

Of  what  use,  for  instance,  would  it  be  to 
pablish  to  the  world  that  estate  A  would  bts 
sold  at  noon  of  such  and  such  a  day,  if  some 
other  estate  was  substituted  for  it;  and 
would  not  intending  purchasers  of  both  estates 
ba?egood  cause  of  complaint  against  changes 
which  had  not  been  published,  and  of  which 
they  had  been  kept  in  ignorance?  It  is 
essential  to  the  proper  conduct  of  sales  by 
auction  that  the  published  arrangements 
should  be  strictly  adhered  to,  and  if  they 
are  on  the  very  day,  almost  at  the  very 
hour  of  sale,  altered  at  the  mere  request  of 
a  decree-holder,  without  notice  of  any  kind 
to  intending  bidders,  such  alterations  become, 
in  our  opinion,  irregularities  under  Section 
256. 

Then  as  to  the  consequent  injury. 

On  this  point  there  can  be  no  doubt 
whatever.  Had  Domraon,  the  estate  first  on 
the  list,  been  put  up  in  its  proper  order, 
the  proceeds  would  have  much  more  than 
provided  for  the  whole  amount  of  the  debt 
dae  to  the  creditor,  and  the  other  two 
nonaahs  would  have  been  saved. 

As  it  is,  these  two  estates  have  been  sold 
forridiculously  small  prices.  Dhanooa,  which 
OBght  to  have  been  sold  last,  but  which  was 
actually  sold  first,  fetched  Rupees  1,600  only, 
vbereas  there  is  evidence  on  the  record — 
evidence  which  the  Judge  himself  appears 
to  believe,  that  the  debtor  had  already  been 
oiered  Rupees  15,000  for  his  share  of  the 
property,  and  that  one  of  the  persons  who 
vas  too  late  for  the  sale,  in  consequence  of 
^  Judge's  change  in  the  arrangements,  was 
empowered  to  bid  as  far  as  20,000  rupees  for 
the  estate. 

There  is  also  evidence  to  show  that  Mou- 
ah  Eranlee  was  worth  very  much  more 
than  the  amount  it  fetched  at  the  sale,  and 
that,  when  it  was  put  up,  intending  bidders 
liad  not  arrived.  Indeed,  the  Court  below 
admits  fully  that  there  was  very  substantial 
damage  done  to  the  judgment-debtor,  but 
considers  that  damage  not  to  have  resulted 
horn  any  irregularity  in  the  sale-proceed- 
ings. 

The  person  who  benefited  by  these  irregu- 
britiei  appals  to  have  been  the   decree- 


holder  himself;  at  all  events,  it  is  a  very 
suspicious  circumstance  that,  in  conse- 
quence of  his  application  to  have  Mouzah 
Dhanooa  sold  first  instead  of  last,  that  estate 
should  have  been  knocked  down  to  his  own 
brother  at  one-tenth  of  its  proved  value. 

We  are  of  opinion  that  the  sales  of  all 
these  estates  were  vitiated  by  irregularity 
in  conducting  those  sales,  and  that,  as  that 
irregularity  caused  substantial  injury  to  the 
debtor,  the  sales  should  be  set  aside,  the 
purchasers  receiving  back  their  money  in 
full. 

The  appeal  is  allowed,  and  the  Judge's 
order  reversed,  with  all  costs. 


The  6th  August  1869. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Pottah—Consideration. 

Case  No.  1025  of  1869. 

■ 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  2jrd  Feb* 
ruary  /S6p,  reversing  a  decision  of  the 
Sudder  Ametn  of  Mozufferpore,  dated  the 
i^ih  August  1868, 

Roop  Narain  Singh  and  another  (Plaintiffs), 

Appellants, 

versus 

Chatooree  Singh  and  others  (Defendants), 

Respondents, 

Moo7ishee  Mahomed  Yusuff  for  Appellants. 

Baboo  Debendro  Narain  Bose  for 
Respondents. 

In  a  suit  to  recover  certain  land  alleged  to  have  been 
granted  under  a  pottah,  the  Judfife,  findin?  that  no  con- 
sideration had  been  given  by  the  plaintiff,  pronounced 
the  contract  a  nudum  pactum  on  which  no  action  would 
lie. 

Held  that,  as  defendant  had  admitted  the  grant  of 
the  pottah,  and  contended  that  the  whole  of  the  lands 
had  been  made  over  to  plaintiff's  possession,  no  ques- 
tion  of  consideration  could  arise. 

Glover,  J. — This  was  a  suit  to  recover 
10  beegahs  of  land  alleged  to  have  been 
granted  by  the  defendant  under  a  pottah, 
dated  23rd  February  1867.  The  whole 
amount  of  land  covered  by  the  pottah  was 
23  beegahs,  of  which  the  plaintiff  states  the 
defendant  only  gave  him  possession  of  13 
beegahs. 
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The  defence  was  that  the  whole  of  the 
23  beegahs  had  been  made  over  to  the 
plaintifiF,  but  that  the  plaintiff  wanted  to 
exchange  10  of  these  beegahs  for  other 
land  which  was  in  the  possession  of  a  third 
party ;  and  because  the  defendant  refused  to 
make  this  exchange,  the  present  false  suit 
was  brought. 

The  first  Court  gave  a  decree  for  the 
plaintiff.  The  Judge,  on  appeal,  did  not 
go  into  the  plaintiff's  or  the  defendant's  case 
on  the  merits ;  but  finding  that,  no  consider- 
ation had  been  given  by  the  plaintifE  for  the 
pottah,  he  held  the  contract  to  be  a  nudum 
pactum  on  which  no  action  would  lie. 

It  appears  to  us  that  the  Judge  was 
wrolfg  in  his  decision.  The  defendant  ad- 
mits that  he  granted  the  pottah.  His 
allegation  is  that  the  whole  of  the  lands  had 
been  made  over  to  the  plaintiff's  possession. 
After  such  an  admission,  no  question  of 
consideration  could  arise,  and  the  Lower 
Appellate  Court  was  not  justified  in  making 
a  case  against  the  plaintiff  which  the  de- 
fendant himself  never  pleaded.  The  plaint- 
iff's right  to  have  23  beegahs  being  admit- 
ted by  the  defendant,  the  -only  remaining 
question  was  whether  he  got  possession  of 
that  amount  of  land. 

We  think,  therefore,  that  the  plaintiff  is 
entitled  to  prove,  if  he  can,  that  10  beegahs 
of  land  were  never  given  to  him  by  the  de- 
fendant, and  that  the  case  must  go  back  for 
decision  on  that  point.  The  costs  will  fol- 
low the  result.      • 


The  6th  August  .1869. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Estoppel— Declaratory  decree— Section 
2,  Act  VIII.,  Z859. 

Case  No.  116  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhooty  dated  the  isth  March 
i86g,  reversing  a  decision  of  the  Moonsiff 
of  Taj  pore,  dated  the  28th  A  ugust  1868, 

Bhyro  Singh  and  another  (Plaintiffs), 
Appellants^ 

versus 

Oodec  Kurn  Singh  (Defendant),  Respondent. 


Mr.  C.  Gregory  for  Appellants. 

Badoo  Chunder  Madhub  Ghose  for 
Respondent. 

A  Collector's  judgment  as  to  the  g^enuineDess  of  a  put* 
tah  cannot  be  pleaded  as  an  estoppel  in  the  Gvil  Court 
in  an  action  for  declaration  of  titls. 

'  Glover,  J, — The  plaintiff  in  this  case 
sued  for  confirmation  of  possession  and  for 
a  declaration  of  his  title  in  8  beegahs  10 
cottahs  of  jerit  land,  his  cause  of  action  be* 
ing  the  slur  cast  upon  his  title  by  the  deci- 
sion  of  the  Collector  in  a  suit  brought  by 
the  defendant  under  Clause  6,  Section  23, 
Aft  X.  of  1859,  in  which  the  defendant  was 
declared  to  have  been  illegally  ejected  by 
the  zemindar. 

In  that  suit,  the  defendant  got  a  decree 
on  the  strength  of  a  pottah  said  to  have 
been  given  to  him  by  the  plaintiff's  vendor. 

The  Judge,  on  appeal,  has  held  that  the 
present  suit  is  identical  with  the  one  already 
decided  by  the  Collector,  inasmuch  as  In 
both  the  genuineness  of  the  pottah  was  the 
point  at  issue,  and  has  dismissed  the  plaint- 
iff's suit  as  barred  by  Section  2,  Aft  VIIL 
of  1859. 

There  is,  no  doubt,  a  decision  of  this  Court 
in  the  case  of  Ram  Bhunjun  Bhuggut  vetsut 
Ketai  Raca  Chowdhry,  6  Weekly  Reporter 
22,  in  favor  of  this  position.  Hot  ihat 
decision  has  been  subsequently  overruled  by 
the  Full  Bench  in  the  case  of  Gooroo  Doss 
Roy  versus  Ram  Narain  Mitter,  7  Weekly 
Reporter  186,  in  which  it  was  laid  down 
that  Clause  6,  Section  23,  Aft  X.  of  1859. 
refers  only  to  possessory  actions  against  tbe 
person  entitled  to  receive  the  rent,  and  not 
to  suits  in  which  the  plaintiff  sets  out  his 
title,  and  seeks  to  have  his  right  declared 
and  possession  given  in  pursuance  of  that 
title.  "  Full  meaning,''  the  learned  Judges 
say,  "  may  and  we  think  must  be  given  to 
"  the  words  '  illegally  ejected '  without 
"  treating  them  as  giving  a  wider  sense  to 
"  the  words  above  mentioned."  And  an- 
other case,  Aradhun  Dey  versus  Gbolam 
Hossein,  8  Weekly  Reporter  487.  is  exactly 
in  point  with  this,  and  rules  that  a  Collector's 
judgment  as  to  the  genuineness  of  a  potlan 
cannot  be  pleaded  as  an  estoppel  in  the  Civil 
Court  in  an  action  for  ejectment. 

There  appears  to  be  no  difference,  quoad 
the  principle  indicated,  between  an  action 
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for  ejectment  and  one  for  declaration  of  title, 
and  we,  therefore,  think  that  the  Judge's 
decision  was  wrong.  The  appeal  is  allowed 
with  costs,  and  the  case  remanded  to  the 
Lower  Appellate  Court  for  trial  on  the 
merits. 


The  6th  August  1869. 

Present : 

The  Hon  ble  F.  A.  (jlover  and  Dwarkanath 
Mitter,  Judges, 

Execution— Sections  223  and  224,  Code  of  Civil 
Procedure— Pleas. 

Case  No.  251  of  1869. 

MiiitUaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  2$th 
May  iS6g, 

Banec  Muhtoon  and  others  (Objectors), 

Appellants, 

versus 

Gopee  Bhnggut  and  others  (Decree-holders), 

Respondents. 

Bahoo  Romesh  Chunder  Mitter  for  Appel- 
lants. 

Baboo  Taructi9iath  Dutt  for  Respondents. 

Where  a  decree-holder  who  had  received  pos>ession 
seder  Section  224,  Code  of  Civil  Procedure,  and  gave 
tWisualackoowtedgmentyWas  refused  khas  possciision 
of  put  of  the  land  which  defendants  claimed  to  hold 
u  ryots,  it  was  held  that  his  proper  course  was  an 
Application  under  Section  223,  although  the  case  had 
«CQ  struck  off  the  execution-tile  ;  and  that,  defendants' 
>Be{(atioB  of  purchase  (their  sole  plea  at  the  trial) 
baTin^  failed,  they  could  not  afterwards  set  up  a  ryotee 
uuc. 

Ghi'er,  J,- -The  decree-holder  in  this 
case  sued  originally  for  possession  of  .an 
S-annas  share  of  Mouzah  Enayetpore,  and  to 
stt  aside  a  saie  made  by  a  Hindoo  widow, 
*boTiad  a  life-interest  in  the  estate,  on  the 
pound  that  the  sale  had  not  been  made  on 
•cecum  of  any  such  necessity  as  was  allowed 
h'  ^^e  provisions  of  Hindoo  law. 

Tlie  plaintiff,  the  purchaser  and  the  judg- 
roent^itbtor  in  this  appeal,  alleged  that  the 
«le  was  valid. 

His  objections  were,  however,  overruled, 
ind  the  reversioner  got  a  decree  for  posses- 
sion on  the  27th  of  January  1864,  and  re- 
ceived posiession  under  Section  224  of  the 
t-ivil  Procedure  Code,  giving  the  usual  ac- 
wwkdgment  that  he  had  got  possession 


in  accordance  with  the  decree.     This  was 
in  August  1865. 

In  November  of  that  year,  he  made  a 
further  application  to  the  effect  that  the  de- 
fendants refused  to  give  him  khas  possession 
of  some  40  beegahs,  on  the  ground  that 
they  held  that  land  as  ryots.  This  appli- 
cation was  rejected,  and  the  petitioner  was 
referred  to  a  regular  suit  on  the  ground, 
apparently,  that,  as  the  execution-proceedings 
were  terminated,  and  the  case  struck  off  the 
file,  no  further  action  could  be  taken  in  the 
miscellaneous  department. 

The  decree-holder  then  brought  a  regular 
suit,  in  which  he  succeeded  in  both  the  Lower 
Courts. 

On  special  appeal,  however,  to  the  Bii^h 
Court,  it  was  held  (November  23rd,  1868, 
Phear  and  Hobhouse,  JJ.)*  that  the  suit 
must  fail,  because  the  plaintiff  had  not  been 
able  to  show  that  he  had  any  other  cause  of 
action  than  the  one  he  had  already  sued 
upon.  And  the  Court  intimated  that  the 
proper  course  would  have  been  an  applica- 
tion to  be  put  in  possession  under  Section 
223  of  the  Procedure  Code. 

The  decree-holder  then  made  an  applica- 
tion under  that  Section,  and  the  Judge 
decided  it  in  his  favor. 

I  think  that  the  Judge  was  right.  I  bad 
at  first  some  doubts  as  to  whether  the  decree- 
holder  had  not  lost  his  remedy  in  consequence 
of  his  former  admissions,  but  on  further  con- 
sideration I  am  of  opinion  that  he  is  entitled 
to  succeed. 

-In  the  original  suit,  the  defendant  rested 
his  defence  solely  on  the  allegation  of  pur- 
chase, and,  that  being  given  against  him, 
the  decree-holder  had  no  reason  to  suppose 
that  there  was  any  ryotee  title  such  as  is 
now  set  up  behind,  and  was,  therefore,  quite 
justified  in  asking  for  that  kind  of  posses- 
sion contemplated  in  Section  224. 

The  present  allegation  of  ryotee  title 
cannot  be  allowed.  The  defendant  was 
bound  at  the  first  trial  to  have  disclosed  all 
his  right  to  hold  the  land,  and  as  he  was 
content  to  rest  his  case  on  purchase,  he 
cannot  now  be  allowed  to  shift  his  groand 
and  to  plead  an  entirely  different  state  of 
things,  merely  to  defeat  the  decree  which 
has  been  passed  against  him.  He  has 
through  his  own  laches  lost  the  opportunity 
of  proving  that  he  held  a  portion  of  the 
estate  under  two  different  titles,  and  can- 
not resist  the  decree-holder's  right  to  have 
khas  possession  of  the  land,  which  he  (the 
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defendant)  all  along  claimed  by  purchase 
only. 

The  objection  of  limitation  appears  to  me 
to  have  no  weight.  The  last  application 
was  made  on  the  29th  of  August  1865,  and 
this  was  preferred  on  the  16th  of  December 
1868,  and  in  any  case  the  regular  suit 
would  have  been,  in  accordance  with  the 
ruling  of  the  Full  Bench,  a  bond-fide  pro- 
ceeding sufficient  to  keep  the  original  de- 
cree alive. 

It  appears  to  me,  therefore,  that,  as  the 
firg^  proceedings  in  execution  were  incom- 
plete— if  they  were  incomplete,  solely 
through  the  omission  of  the  judgment- 
debtor  to  disclose  what  he  now  says  is  his 
other  title  to  the  possession  of  the  land — 
there  was  nothing  illegal  or  irregular  in  the 
present  application. 

I  would  reject  the  appeal  with  costs. 

MitUr,  y.—l  concur.  I  do  not  think  that, 
under  the  circumstances  staled,  the  decree- 
holder  was  precluded  from  applying  to  the 
Court  to  obtain  possession  under  Section 
223,  merely  because  the  execution-case  had 
been  struck  off  the  file.  He  might  have 
once  taken  possession  under  Section  224; 
but  if  he  found  it  insufficient,  there  seems 
to  be  no  reason  why  he  should  not  be  allow- 
ed to  revive  the  execution- proceedings  in 
order  to  realize  the  full  benefit  of  his  decree, 
when  there  is  nothing  to  sJjow  that,  in  tak- 
ing possession  under  Section  224,  he  had 
been  actuated  by  any  fraudulent  or  improper 
motives. 

As  to  the  plea  of  limitation,  I  observe 
that,  even  if  we  were  to  hold  that  the  sub- 
sequent regular  suit  was  not  a  proceeding 
within  the  meaning  of  Section  20,  Act  XIV. 
of  1859  (on  which  point  I  express  no 
opinion),  other  bond-fide  proceedings  were 
taken  by  the  decree-holder  within  three 
years  prior  to  the  date  of  the  last  applica- 
tion. 


The  6th  August  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.^  Judges. 

Procedure— Limitation. 

Case  No.  1 180  of  1869. 

Special  Appeal  from  a  decision  passed  by  ike 
Subordinate  Judge  of  Tipperah,  dated  iht 
2^ih  February  t86g,  affirming  a  decision 
of  the  Moonsiff  of  Soodharam,  dated  the 
24th  January  1868, 

Mahomed  Azim  and  others  (Plaintiffs), 

Appellants^ 

versus 

Sumeerooddee  and  others  (Defendants), 

Respondents, 

Baboo  Nursingh  Chunder  Mitier  for 
Appellants, 

Baboo  Kashee  Kant  Sein  for  Respondents. 

The  ordinary  rule  of  law  Is  that  a  ptea  of  Gmitatioo 
should  be  tried  before  a  plaintiff  can  gno  into  the  perils, 
but  there  may  be  cases  (t'.  .^.,  in  a  boundary  dispate) 
in  which  it  is  rig^ht  first  to  get  at  the  facts,  and  then  to 
apply  the  Law  of  Limitation. 

Bayley^  J, — This  special  appeal  must  be 
dismissed  with  costs. 

There  is  a  clear  finding  of  fact  upon  the 
evidence  by  both  the  Courts  below  against 
the  plaintiff,  special  appellant,  and  there  is 
nothing  to  show  that  this  finding  is  em)- 
neous  in  law,  nor  is  there  anything;  in  the 
grounds  of  special  appeal  which  would 
justify  our  interference  in  special  appeal 
against  this  finding  of  fact. 

As  to  the  plea  of  limitation  being  tried 
with  the  merits,  we  think  that  it  is  a  matter 
quite  within  the  discretion  of  the  Lower 
Appellate  Court  either  to  try  it  as  a  separate 
plea  in  bar  or  in  connection  with  the  merits 
of  the  case.  The  ordinary'  rule  is  that  the 
plea  of  limitation,  as  one  in  bar,  should  be 
tried  separately,  as  the  principle  of  law  is 
that,  until  the  bar  is  removed,  the  plaintiff 
cannot  go  into  the  merits ;  but  certainly  there 
may  be  cases  in  which  it  is  not  only  necessary 
but  right  first  to  get  at  the  facts,  as  in  the 
case  of  a  boundary- dispute,  and  then  to  appij 
the  Law  of  Limitation  on  the  facts  so  ascer- 
tained. 

In  this  view,  we  do  not  think  that  this 
is  a  case  which  would  justify  our  inter- 
ference in  special  appeal,  and  we,  therefore, 
dismiss  this  appeal  with  costs. 
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The  6th  August  1 869. 

Present  : 

The  Hon*bIe  F.  A.  Glover  and  Dwarkanaih 

Milter,  Judges, 

Jotat  Hindoo  family—- Transfer  of  rights. 

Case  No.  1:39  of  1869. 

Sptciai  Appeal  from  a  decision  passed  by  ihe 
Judge  of  Jirhooiy  dated  the  ijth  March 
i86g,  rez>ersing  a  decision  of  the  Moonsiff 
of  Mozuj^erpore,  dated  the  ^th  September 
1S6S, 

Kalika  Sahoy  and  another  (Defendants), 

Appellants, 

versus 

Gouree  Sunkur  (Plaintiff),  Respondent. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Bahoo  Mohesh  Chunder  Chowdhry  for 
Respondent. 

Wbeie  members  of  a  Hindoo  family  are  so  far 
wparate  io  estate  that  each  collects  his  quota  of  rent 
iepanUdy*  there  is  no  reason  why  one  of  them  should 
Mt  nake  over,  either  in  exchangee  or  sale,  his  right  of 
raonving  a  part  of  the  rents. 

Glover,  J, — This  was  a  suit  to  set  aside 
an  exchange  made  by  the  plaintiff's  brother, 
defendant  No.  2,  to  a  third  party,  defendant 
No.  I,  of  2  biswas  and  10  dhoors  of  land, 
on  the  ground  that  this  land  was  part  of  a 
joint  family-property,  and  cojdd  not  be  made 
tbe  sobject  of  an  exch^ge  with  a  third 
pvtj,  withoQt  the  consent  of  the  family 
gsnerally. 

Tbe  defence  was  that  the  plaintiff  and 
the  defendant  No.  2  were  separate  in  estate, 
and  that  the  plaintiff  himself  had  sold  por- 
tions of  what  had  been  the  family-property, 
on  the  ground  of  its  being  separate,  to 
other  persons. 

The  first  Court  dismissed  the  plaintiff's 
daioi,  considering  that  separation  had  been 
proved;  bat  the  Judge  thought  that  the 
exchange-transaction  was  contrary  to  the  pro- 
Tttkmsofthe  Hindoo  law  inasmuch  as  the 
d'upQted  land  was  held  by  the  plaintiff  and 
his  brother  in  joint  and  undivided  estate. 

It  appears  to  us  that,  except  in  one  point, 
this  decision  was  substantially  correct.  On 
tbe  finding  that  these  2  biswas  and  12 
dhoors  of  land  formed  part  of  5  biswas  of 
joint  undivided  family  property,  it  is  clear 
that  one  brother,  at  any  rate,  did  take  his 
share  of  that  land,  and  make  it  over  bodily 
to  a  third  party  either  in  sale  or  exchange ; 


but  at  the  same  time,  as  both  brothers  are 
admittedly  so  far  separate  that  they  each  of 
them  collect  their  quota  of  rent  separately, 
there  was  no  reason  why  the  defendant  No. 
2  should  not  make  over,  either  in  exchange 
or  sale,  to  any  one  he  chose,  such  separate 
right  as  he  undoubtedly  possessed,  that  is  to 
say.  the  right  of  receiving  one-half  of  the 
rents  of  those  5  biswas  of  land.  To  this 
extent,  therefore,  the  Judge's  order  is 
modified.  The  exchange  will  not  be  wholly 
set  aside,  but  will  be  declared  valid  only 
to  the  extent  of  enabling  the  defendant 
No.  1  to  exercise  the  right  of  collecting 
separately  the  rent,  which  right  the  defend- 
ant No.  2  had  in  the  said  land.  Under 
the  circumstances  of  this  case,  each  pSrty 
will  pay  his  own  costs. 


The  7ih  August  1869. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^    and    the    Hon'ble    Dwarkanath 
Mitter,  fudge. 

Breach  of  contract— Right  of  action. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore, 
dated  the  gth  July  i86g. 

The  Court  of  Wards,  Plaintiff. 

versus 

Nrito  Kalee  Debia  and  another.  Defendants. 

Defendants  received  a  mowrosee  lease  from  plaintiff 
and  an  advance  on  account  of  salamee  and  rent,  and 
agreed  that,  if  they  did  not  register  the  lease,  the  whole 
amount  was  to  be  recovered  with  interest.  They  failed 
to  register  the  lease,  and  plaintiff  took  possession  of  the 
land.  He  then  sued  to  recover  the  advance. 

Held  that  plaintiff  was  entitled  to  recover  the  stipu- 
lated amount  notwithstanding  he  took  possession, 
though  he  might  be  liable  to  pay  the  defendants  a  rea- 
sonable amount  for  the  use  and  occupation  of  the  land 
while  he  was  in  possession. 

Reference. — This  is  an  action  brought  by 
the  Court  of  Wards  to  recover  from  the  de- 
fendant Rupees  156-5-6  under  the  circum- 
stances mentioned  in  the  plaint,  which  runs 
as  follows : — 

For  the  recovery  of  Rupees  156-5-6  due 
on  an  ikrar  or  agreement,  dated  the  21st 
Cheyt  1272,  which  Brojo  Lall  Banerjee,  the 
predecessor  of  the  defendants,  had  executed 
in  favor  of  Rajah  Protab  Chunder  Singh 
Bahadoor,  the  predecessor  of  the  minor  plaint- 
iffs. The  said  ikrar  was  executed  on  ac- 
count of  salamee  and  advance  received  on 
granting  an  incomplete  mowrosee  lease  in  the 
name  of  Benode  Lall  Singh.  The  clause  con- 
tained  in  the   ikrar  was  that,  if   the  Iea.se 
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were  not  duly  registered  in  time,  the  whole 
amount  was  to  be  recovered  with  interest  in 
Srabun  1273;  but  as  the  deed  is  incomplete 
on  account  of  its  not  being  duly  registered, 
the  minors  are  entitled  to  recover  the  amount 
claimed  with  interest. 

At  the  trial  I  found  as  a  fact  that  the 
ikrar  sued  upon  had  been  executed  by  Brojo 
Lall  Banerjee,  and  that  he  had  received  the 
amount  mentioned  therein  a^  salamee  and 
advance-rent;  that  in  Assar  or  Srabun  of 
1273,  ^^»  ^s  well  as  Gooroo  Churn  Banerjee 
and  the  parties  who  granted  the  pottah, 
accompanied  by  Benode  Lall  Singh,  the 
party  to  whom  the  mowrosee  pottah  is 
addressed,  and  who  in  exchange  granted  a 
kubooleut,  proceeded  to  Nurrail  in  order  to 
have  the  pottah  regi>tered ;  that  there 
Benode  Lall  was  given  to  understand  by 
the  amlahs  of  the  Registrar's  office  and 
other  parties  that  the  pottah  could  not  be 
registered  without  a  bundwara  or  boundary- 
paper  ;  consequently,  it  was  not  presented  to 
the  Registrar  or  Sub-Re<]^islrar  for  registra- 
tion; that  Brojo  Lall,  Gooroo  Churn,  and 
their  sharers  promised  to  supply  the  same, 
but  that  it  was  not  supplied,  and  the  time 
for  registration  passed  away  without  the 
pottah  or  kubooleut  being  registered  ;  that 
notwithstanding  the  Court  of  Wards  took 
possession  of  the  property  mentioned  in  the 
pottah  from  Joisto  of  -1273,  *"^  continued 
in  possession  down  to  Aughran  1275,  when 
they  voluntarily  relinquished  it  as  the  same 
proved  unremunerative,  and  by  their  zemin- 
dary-books  they  show  a  loss  of  Rupees  17-5 
annas  sustained  as  follows : — 

Total  jumma  due  to  six  share- 
holders for  four  years  at 
Rupees  201-4  per  year  ...   Rs 

Deduct  on  account  of  sudder 
rent' paid  by  the  lessees    ...     ,, 


805 
598 


0  o 

1  6 


Balance  ... 

Deduct  on  account 
of  Kochoobareah, 
&c.,  which  have 
been  decreed  to  a 
third  party  ...  Rs. 

Deduct  on  account 
of  jummas  denied 
by  the  ryots         ...     „ 

Deficit  after  collating 
the  hustbood 


206  14  6 


97  10  6 


104  13  o 


» 


21  12  o 


224  3  6 


1750 


The  question,  therefore,  arises  whether, 
on  the  facts  as  found,  the  present  suit  is 
maintainable. 

When  the  pottah  was  granted,  the  Regis- 
tration Act,  No.  XVL  of  1864,  was  in  opera- 
tion; and  under  the  provisions  of  Section  13* 
the  mowrosee  pottah  was  an  instrument 
which,  unless  registered  according  to  the 
provisions  of  that  Act,  could  not  be  received 
in  evidence  in  any  civil  proceeding.  I 
therefore  think  it  was  incumbent  on  Benode 
Lall  Singh  to  have  presented  the  poitahto 
the  Registrar  or  Sub-Registrar  of  Nurrail 
under  Section  15,  and  if  he  refused  to  ras- 
ter the  same  on  the  ground  that  no  bound- 
aries were  set  forth,  and  if  the  objection  was 
not  well  founded,  Benode  I^ll  Singh  could, 
under  that  Section,  have  brought  a  regular 
suit  to  enforce  registration.  However,  as 
it  appears  that  the  sharers  consented  to 
furnish  boundaries,  and  did  not  do  so,  I  think, 
in  the  absence  of  possession  having  been 
taken  by  the  plaintiffs,  the  present  suit 
would  have  been  well  maintainable  on  the 
breach  of  the  agreement  to  register;  as  it  is, 
I  do  not  think  the  suit  is  maintainable  in  its 
present  form. 

There  are  many  cases  in  the  Law  Books 
which  show  that  the  count  for  money  had 
and  received  is  not  maintainable  if  the  coo- 
tract  has  been  in  part  performed,  and  the 
plaintiff  has  derived  some  benefit,  and  bv 
receiving  a  verdict  the  parties  cannot  be 
placed  in  the  exact  situation  in  which  they 
respectively  stood  when  the  contract  was 
entered  into;  and  I  think  the  present  is  one 
of  those  cases,  as  plaintiff,  by  having  con- 
tinued in  possession  of  the  properly  down 
to  Aughran  1275,  deprived  the  sharers  of 
the  use  and  enjoyment  of  the  same  and  0! 
the  rents  and  profits  which  they  might  have 
derived  had  no  such  possession  been  taken. 

It  is  urged  that  the  ikrar  does  not  provide 
for  possession  being  taken  of  the  prc^rty 
by  the  plaintiffs,  and,  that  if  they  did  tokc 
possession  of  it,  they,  in  their  turn,  will  be 
liable  to  the  sharers  for  any  damage  they 
may  have  sustained  by  such  occupation.  I 
cannot  assent  to  this  reasoning,  as  it  appears 
to  me  that  the  agreement  to  register  was  a 
condition  precedent  to  plaintiffs'  taking  pos- 
session of  the  property,  but  it  ceased  to  be 
so  by  the  subsequent  conduct  of  the  plaint- 
iffs in  having  taken  possession  of  the  pro- 
perty, and  every  contract  is  to  be  inter- 
preted in  connection  with  surrounding  cir- 
cumstances ;  and  the  acts  done  by  the  con- 
tracting parties  in  fulfilment  of  the  contract 
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may  be  regarded  in  order  to  see  what  inter- 
pretation they  have  themselves  put  upon  it, 
&nd  what  conditions  have  been  waived  or 
performed,  and  the  construction  of  the  in- 
itrament  may  thus  be  varied  by  matter  ex 
^tt  facto, 

Thas,  it  appears  to  me  that,  as  there  has 
been  no  failure  of  consideration,  the  present 
suit,  as  laid^  is  not  maintainable.  I  have, 
therefore,  given  a'  verdict  in  defendant's 
favor  subject  to  the  opinion  of  the  High 
Coort 

The  judgment  of  the  High  Court  was  deli- 
vered as  follows  by — 

Peacock,  C.    7. — It  appears  to  the  Court 
that  the  plaintiff  is  entitled  to  recover  the 
lam  claimed,  viz,.  Rupees  156-5-6.   The  de- 
fendants agreed  that,  if  they  should  fail  to 
register  the  deed,  they  would  refund  to  the 
plaintiffs  that  amount.     The  plaintiffs  took 
possession  of  the  land,  and  it  is,  therefore, 
sud  that  the  plaintiffs  are  not  entitled   to 
enforce  the  agreement.    We  think  that  the 
plaintiffs  are  entitled  to  enforce  the  agree- 
ment, notwithstanding  they  took  possession. 
They  may  be  liable,  however,  to  the  defend- 
tnts  to  pay  them  a  reasonable  amount  for  the 
«se  and  occupation  of  the  land  during  the  time 
that  they  were  in  possession.    This  case  ap- 
pears to  as  to  stand  on  the  same  footing  as  that 
of  a  purchase.    If  a  purchaser  should  agree  to 
purchase^  and  should  pay  down  the  purchase- 
Qoney  taking  an  agreement  from  the  vendor 
that,  if  he  should  not  register  the  convey- 
ince,  he  should  return  the  purchase-money, 
the  purchaser  would  be  entitled  to  receive 
his  purchase-money    back   if    the    vendor 
ihoold  fail  to  register  the  conveyance.     If 
the  purchaser  should  have  been  let  into  pos- 
ttisioo  of  the  land  agreed  to  be  purchased, 
he  might  be  liable  to  the  vendor  to  pay  him 
areaionable  amount  for  the  occupation  of 
the  land,  but  that  would  depend  upon  the 
pvticnlar  circumstances  of  the  case. 

In  this  case,  there  is  no  set-off 'pleaded, 
^fging  that  the  plaintiffs  were  indebted 
to  the  defendants  for  the  use  of  the  land, 
andonder  those  cireumstances,  if  the  defend- 
ant is,  upon  the  whole  facts  of  the  case,  en- 
tilled  to  any  remuneration  for  the  use  and 
occnpatioD  of  the  land,  he  must  resort  to  a 
cross-action  in  which  that  question  as  well  as 
the  amount,  if  any,  which  he  may  be  entitled 
to  recover  will  be  settled. 

Tlie  only  answer  we  can  give  to  the  Judge 


in  default  of  their  registering  the  mowrosee  ; 
and  not  having  registered  it,  the  plaintiffs 
are  entitled  to  recover  the  amount  which  the 
defendants  stipulated  to  pay. 

There  will  be  no  costs  of  the  argument 
before  this  Court. 


The  7th  August  1869. 
Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Ciief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Unregistered  kabooleut— Right  of  action- 
Liability  of  lessee. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Pubna, 
dated  the  Jth  July  i86g. 

Puroma  Soonduree  Dossee,  Plaintiff, 

versus 

Prollad  Chunder  Dass  and  another, 
Defendants, 

Where  a  house  is  let  for  a  term,  exceeding  a  year,  the 
registration  of  the  kubooleut  is  compulsory;  and  no 
action  will  lie  for  the  recovery  of  the  rent  stipulated  to 
be  paid  under  the  kubooleut  if  that  document  is  unregis- 
tered. 

A  party  who  retains  and  holds  a  building  under  such 
unregistered  kubooleut  is  nevertheless  bound  to  pay  a 
reasonable  compensation  for  the  use  and  occupancy 
thereof. 

Reference, — The  plaintiff  sued  the  defend- 
ants for  the  recover}'  of  Rupees  13-8,  alleged 
to  be  due  on  account  of  rent  of  a  building  for 
four  months  and  odd  days  which  was  let  to 
the  defendants  for  a  term  of  three  years 
under  a  kubooleut  dated  the  20th  Srabun 
1374  B.  S. 

Among  other  objections,  the  defendants 
urge    that    the    action   cannot    lie,    as  the 
of  the  Small  Cause  Courr  is  that  the  de- I  kubooleut  filed   by  the  plaintiff  not  being 
fendants  were  bound  to  return  the  money  '  registered  is  inadmissible  as  evidence. 
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The  question  at  issue  is  whether  the  regis- 
tration of.  the  kubooleut  alluded  to  was 
compulsory. 

The  registration  of  leases  for  immoveable 
property  for  terms  exceeding  a  year  is  render- 
ed compulsory  by  Clause  4,  Section  17  of 
Act  XX.  of  1866,  which  appears  from 
Section  98  to  have  come  into  operation  on 
the  1st  May  1866,  and  consequently  the 
kubooleut  in  question,  which  bears  a  subse- 
quent date,  viz.,  the  20th  Srabun  1274  B.  S., 
corresponding  to  the  4th  August  1867,  was 
executed  after  the  Act  had  been  in  force  for 
more  than  a  year. 

Had  the  kubooleut  been  executed  when 
the  Act  XVI.  of  1864,  which  was  silent 
Vith  respect  to  kubooleuts,  was  in  force,  the 
registration  of  it  would  have  been  optional 
{vide  ruling  in  the  case  of  Amjad  Ali, 
appellant,  printed  at  page  537  of  the 
Weekly  Reporter,  Volume  IX.),  but  this  pri- 
vilege has  been  removed  by  Section  2  of  Act 
XX.  above  referred  to,  which  defines  a 
kubooleut  to  be  a  lease  within  the  meaning 
of  the  Act. 

The  argument  raised  by  the  plaintiff  to 
the  effect  that  the  provision  of  Act  XX. 
cited  above  is  only  confined  to  leases  for 
land  seems  untenable,  inasmuch  as  a  build- 
ing is  said  to  be  an  imnjoveable  property  in 
Section  2  of  the  said  Act.  It  is,  therefore, 
.as  necessary  to  register  a  kubooleut  for 
building  as  that  for  land,  when  its  term 
exceeds  12  months;  and  the  plaintiff's  claim 
is  not  maintainable  in  consequence  of  the 
non^registration  of  the  kubooleut  upon 
which  her  title  rests.  The  plaintiff  is, 
however,  very  anxious  to  have  the  opinion 
of  the  Hon'ble  Judges  of  the  High  Court, 
and  has  presented  a  petition  to  that  effect. 
The  case  is,  therefore,  dismissed  contingent 
upon  the  orders  of  the  High  Court. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacock,  C,  J, — We  are  of  opinion*  that 
the  registration  of  the  kubooleut  was  com- 
pulsory, and  that  the  plaintiff  cannot  sue 
for  the  rent  stipulated  to  be  paid  under  it. 

The  defendants,  however,  are  not  entitled 
to  retain  and  hold  the  plaintiff's  building 
for  nothing ;  they  are  bound  to  pay  a  rea- 
sonable compensation  for  the  use  and  occu- 
pation of  it,  although  no  strict  legal  tenancy 
for  the  term  agreed  upon  was  created  by  the 
unregistered  document. 


The  7th  August  1869. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,y  Judges, 

Res  adjudicata— Cause  of  acttos. 

Case  No.  559  of  1869. 

Special  Appeal  from  a  decision  passed  by  tki 
Subordinate  Judge  of  f/ooghly,  dated  iki 
loth  December  1868,  affirming  a  decision  ef 
the  Moonsiff  of  Pundooah,  dated  the  27M 
July  1868, 

Chunder  Narain  Mojoomdar  (one  of  the 
Defendants),  Appellant, 

versus 

Prithanund  Asrum  (Plaintiff),  Respondent, 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Ashootosh  Chatter jee  for  Respondent. 

Where  a  suit  for  damages  for  the  cutting^  down  (tf 
certain  trees  on  land  alleged  to  belong  to  plaintiff  was 
dismissed  by  a  Small  Cause  Court  which  found  thit 
the  plaintiff  had  no  right  to  the  land  ; 

Held  that  the  decision  did  not  conclude  the  plaintiff 
in  the  matter  of  his  title,  but  gave  him  a  new  cause  of 
action  against  the  defendant. 

Hobhouse,  J. — This  was  a  suit  for  decla- 
ration of  the  plaintiff's  title  to  certain  lands, 
and  to  obtain  damages. 

Both  the  Courts  below  have  refused  dam- 
ages to  the  plaintiff,  and  have  given  him  a 
declaration  of  his  title  to  the  lands. 

In  special  appeal,  it  is  urged,  firstly,  that 
there  is  no  new  cause  of  action  disclosed 
in  this  case ;  secondly,  that,  when  the  Courts 
found  that  the  plaintiff  was  not  in  posses- 
sion up  to  the  time  of  suit,  then,  inasmoch 
as  there  was  no  such  possession  with  the 
plaintiff,  no  decree  could  be  given  to  him 
based  on.  an  allegation  that  he  was  in  pos- 
session ;  and,  thirdly,  that  the  Lower  Appel- 
late Court  has  misapplied  and  misconstrued 
against  the  special  appellant  a  certain  deci- 
sion of  th^  year  1 863 — misapplied  it  in  the 
sense  of  making  it  evidence  against  the  spe- 
cial appellant,  and  misconstrued  it  as  to  its 
effect. 

The  meaning  of  the  first  objection  is  that, 
when-  the  plaintiff  sued,  as  he  did,  in  the 
Small  Cause  Court,  for  the  damages  claimed 
in  this  suit,  his  allegation  then  was  that  his 
cause  of  action  was  the  cutting  of  certain 
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trees:  and  inasmuch  as  his  allegation  was 
10  the  same  efifect  in  this  particular  suit,  so 
DO  new  cause  of  action  was  disclosed.  This 
objection  was  not  taken  in  either  of  the 
Courts  below;  and  even  if  it  had  been,  it  is, 
upon  the  statement  of  the  plaintiff's  case,  as 
given  by  the  special  appellant's  pleader 
himself,  no  valid  objection. 

The  plaintiff  sues  the  defendant  as  in  the 
Small  Cause  Court,  alleging  that  the  land  in 
question  was  his  ;  that  a  certain  tree  on  the 
land  was  also  his  ;  that  the  defendant  had  cut 
down  that  tree ;  and  that,  therefore,  he  was 
en^tled  to  damages  for  the  value  of  that 
tree. 

The  Judge,  sitting  as  a  Small  Cause  Court, 
necessarily  went  into  the  question  as  to 
whether  the  plaintiff  had  any  right  to  the 
land,  and  finding  that  he  had  none,  dismiss- 
ed his  suit  for  damages.  Of  course,  that 
decision  did  not  conclude  the  plaintiff  in 
the  matter  of  his  title,  but  it  clearly  gave 
the  plaintiff  a  cause  of  action  against  the 
defendant  by  bis  setting  up  an  adverse  title, 
in  which  he  disputed  the  plaintiff's  title  to 
the  Und  in  a  Court  of  Justice.  This  clearly 
gave  the  plaintiff  a  new  cause  of  action. 

In  regard  to  the  second  objection 


« 


* 
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The  9th  August  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Mortgage — Contribution — Proportion. 

Case  No.  276  of  1869. 

Sfeaal  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  West  Burdwan, 
dated  the  i6th  December  186S,  reversing  a 
decision  0/  the  Moonsiff  of  Bishenpore, 
dated  the  6th  July  j868, 

Bhyrob  Chunder  Mudduck  (Plaintiff), 
Appellanty 

versus 

Noddiar  Chand  Paul  and  others  (Defendants), 

Respondents, 


Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboos  Roviesh  Chunder  Mitter  and  Mohinee 
Mohun  Roy  for  Respondents. 

Two  properties  were  mortgaged  by  Cr  to  R,^  Subse- 
quently, a  judgment-creditor,  in  executing  his  decree 
against  G,  attached  the  properties,  and  sold  them  sepa- 
rately ;  plaintiff  becoming  the  purchaser  of  one,  and 
defendant  of  the  other.  After  the  purchasers  had  got 
into  possession,  R  sued  them  and  the  mortgagor  (?  tor 
the  purpose  of  enforcing  his  lien  on  the  properties. 
His  suit  was  decreed  in  appeal.  Defendant  then,  on 
getting  a  discharge  from  K,  surrendered  a  portion  of 
the  property  he  had  purchased.  Plaintiff  objected, 
representing  that  the  defendant  and  himself  were  not 
liable  in  equal  shares,  and  he  paid  into  Court  what  he 
represented  to  be  the  amount  of  his  liability.  Not- 
withstanding this  the  sale  was  ordered  to  take  place, 
and  plaintiff  paid  a  further  sum  to  get  his  property 
released.  He  then  sued  to  recover  that  sum  from  the 
defendant,  on  the  ground  that  both  were  liable  in 
proportion  to  the  value  of  their  respective  properties. 

Held  that  the  effect  of  joining  these  properties  toge- 
ther in  one  mortgage-bond  was  to  make  every  portioii 
of  them  equally  liable  for  the  debt,  as  if  they  had  been 
one  single  property,  and  that  the  case  was  analogous  to* 
that  of  a  suit  for  contribution  between  the  several 
holders  of  a  single  lot,  one  of  whom  has  paid  the  whole 
revenue.  Plaintiff,  having  been  compelled  to  pay  a  sum 
of  money  in  discharge  of  a  burden  which  defendant 
was  legally  compellaible  to  discharge,  was  entitled  to 
recover  it  from  defendant. 

Held  that,  in  determining  their  liabilities,  .no  other 
proportion  would  be  so  equitable  in  this  case  as  that 
of  the  respective  values  of  the  properties  at  the  date . 
of  the  auction-sale. 

Markby y  J. — In  this  case  the  facts,  as 
stated  before  us  by  the  plaintiff,  appellant, 
and  not  contested  by  the  defendant,  respond- 
ent, were  these.  One  Gopal  Shebait  was 
possessed  of  two  properties,  which,  for 
brevity's  sake,  I  will  call  No.  i  and  No.  2. 
Both  these  properties  were  mortgaged  by 
him  to  one  Ramnarain  by  one  simple  mort- 
gage-bond. Subsequently  to  the  execution 
of  this  mortgage-bond,  a  creditor  of  (Sopal 
Shebait  obtained  a  decree  against  him»  and 
in  execution  of  that  decree,  the  creditor 
attached  the  properties  Nos.  i  and  2,  and 
proceeded  to  get  them  sold.  The  properties 
were  lotted  and  sold  separately ;  the  plaint- 
iff in  this  suit  becoming  the  purchaser  of 
No.  I  for  Rupees  212,  and  the  defendant  in 
this  suit  becoming  the  purchaser  of  No.  2  for 
Rupees  522.  The  plaintiff  and  defendant 
respectively  got  into  possession;  and  after 
they  had  done  so,  Ramnarain  in  one  suit 
sued  Gopal  Shebait  (the  mortgagor),  the  pre- 
sent plaintiff,  and  the  present  defendant, 
for  the  purpose  of  recovering  his  loan  by 
enforcing  his  lien  on  these  two  properties. 
He  failed  in  the  first  Court,  and  his  suit 
was  dismissed,  but  on  appeal  this  deci- 
sion was  reversed ;  no  decree,  however,  was 
drawn  up  except  the  unintelligible  one  of 
**  appeal  decreed."   Ramnarain  seems  first  to 
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have  attached  or  threatened  to   attach  the 
larger  property  No.  2.     The  defendant   in 
this  suit,  who  had  purchased  that  property, 
thereupon  came  to  terras,  and  on   getting 
a  discharge  from  Ramnarain,  surrendered  to 
him  a  portion  of  the  property  No.  2,  and  in 
consequence  satisfaction  was  entered  up  for 
half    the    amount  which    was    due    under 
Ramnarain's    decree.      When    the    present 
plaintiff  heard  of  this,  he  at  once  objected. 
He  represented  to  the  Court  that  he  and 
the    defendant    were    not    liable   in    equal 
shares ;  and  he  paid  into  Court  the  sum  of 
Rupees  222,  which,  he  said,  represented  the 
full  amount    of    his    liability.     Ramnarain, 
however,    disregarding  this,   took   steps    to 
sell^he  plaintiff's  property  No.   i,  and  not- 
withstanding the  opposition  of  the  plaintiff, 
the  sale  was  ordered   to  talce  place.    The 
plaintiff  thereupon  paid  Rupees  187  to  get 
bis  property  released. 

He  then  brought  the  present  suit  to  re- 
cover this  Rupees  187  from  the  defendant, 
on  the  ground  that  he  and  the  defendant 
were  liable  for  the  debt  in  proportion  to  the 
value  of  their  respective  properties,  and  that 
this  Rupees  187  which  he  had  been  compelled 
to  pay  was  really  due  from  the  defendant. 
The  defendant  denies  his  liability. 

Some  confusion  has  arisen  by  the  plaintiff, 
in  his  plaint,  and  by  both  plaintiff  and  de- 
fendant in  the  course  of  this  argument, 
speaking  as  if  the  result  of  Ramnarain's  suit 
had  been  to  make  the  plaintiff  and  the  defend- 
ant liable  for  a  sqm  of  money,  whereas,  if  that 
decree  had  been  properly  drawn  up,  it  would 
have  been  a  money-decree  against  Gopal 
only,  with  a  declaration  that  the  properties 
Nos.  I  and  2  were  liable  to  be  sold,  clear  of 
subsequent  incumbrances,  in  satisfaction  of 
the  mortgage  bond-debt.  The  real  effect  of  the 
decree,  if  it  had  been  thus  drawn  up,  would 
have  been,  not  to  have  made  either  plaintiff 
or  defendant  directly  liable  for  any  sum  of 
money  at  all,  but  it  would  nevertheless  have 
made  them,  both  indirectly  liable  to  pay  the 
whole  of  what  was  due  under  the  decree ;  as 
otherwise  their  property  could  be  sold  in 
satisfaction  of  it.  What  I  understand  the 
plaintiff  to  urge  in  this  case,  and  what  I  think 
he  has  urged  throughout,  though  not  al- 
ways in  language  legally  precise,  is  this :  that 
the  debt  due  under  the  mortgage-bond  with  its 
accumulations  was  a  general  burden  upon 
the  two  properties  for  which  no  portion  of 
those  two  properties  was  presumably  more 
liable  than  another;  that,  as  between  the 
plaintiff  and  defendant,  the  liability  of  the 


two  properties  ought  to  be  considered,  not  as 
joint,  but  as  several,  being  divided  in  pro- 
portion to  the  respective  values  of  the  pro- 
perties ;  and  that,  the  plaintiff  having  been 
compelled  to  discharge  a  burden  for  which 
the  properly  purchased  by  the  defendant  was 
legally  liable,  he  may  recover  the  amount  so 
paid  from  the  defendant. 

I  have  come  to  the  conclusion  that  this  is 
a  sound  argument.  I  take  it,  though  it  does 
not  appear  in  evidence,  that  the.se  two  pro- 
perties were  not  contiguous,  or  ever  formed 
one  parcel  of  land,  yet  that  the  effect  of  join- 
ing them  together  in  one  mortgage-bond  was 
to  make  every  portion  of  them  equally  liable 
for  the  debt,  and  that  the  legal  result  is  the 
same  as  if  they  had  been  one  single  pro- 
perty. 

The  principal  question  is  whether  the 
liability  of  the  two  properties,  which,  as  be- 
tween the  owners  of  those  properties  and 
the  mortgagee,  is  undoubtedly  joint,  is,  as 
between  the  plaintiff  and  defendant,  to  be 
considered  as  several ;  in  other  words,  whe- 
ther this  joint  liability  is,  as  between  the 
owners  of  the  two  properties,  to  be  appor- 
tioned.    I  think  that  it  is. 

The  pleader  for  the  plaintiff,  in  support  d 
this  proposition,  relied  upon  certain  passages 
in  Story  on  Equity  and  the  general  principles 
of  what  is  called   "  equity  and  good  con- 
science.*'    In  this  case,  however,  1  think,  iiis 
not  necessary  to  resort  to  anything  so  vagae 
or  so  distant.     I  think  this  case  is  exactly 
analogous  to  one  that  occurs  every  day  in 
our    own    Courts  of   Justice,   and  may  be 
decided  on   principles  already   adopted  in 
India.     I    see    no   distinction    in    principle 
between  this  case  and  that  of  a  suit  for  con- 
tribution  between  the  several  holders  ol  a 
single  lot,  one  of  whom  has  paid  the  whole 
revenue.   Jhe  only  difference  is  that  in  one 
case  the  liability  of  the  land  to  be  sold  in 
satisfaction  of  the  claim  is  created  by  the 
law ;  in  the  other  (the  case  before  as),  il»€ 
same  liability  is  created  by  the  act  of  private 
persons  competent  for  the  purpose.    ^"^  f^ 
my  mind  this  is  a  difference  which  is  wholly 
immaterial.     The  liability  in  both  cases  »s 
complete,  and  the  same  reason  for  apportion- 
ment  seems  to  me  to  exist  in  both  cases; 
namely,   the   injustice  of    allowing  a  me'"^ 
accident  to  cast  upon  a  particular  portion  ot 
land,  and  therefore  upon  the  owner  of  that 
portion,  a  burden  which  was  originally,  an^ 
ought  still  to  be,  fairly  laid  equally  on  all 
1  also  think  the  liability  should  be  divided 
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b  the  proportion  of  the  value  of  the  two 
pr(^>eities  at  the  time  of  the  purchase.  The 
case  of  contribution  for  revenue  does  not 
hoe  afford  an  exact  analogy ;  for,  if  the 
Nparation  of  ownership  is  into  undivided 
ihaies,  of  course  the  liability  to  the  revenue 
ii  considered  to  be  in  proportion  to  the 
ihares;  whereas,  if  the  separation  is  by  an 
actual  partition  of  the  property,  the  liability 
to  the  revenue  is,  I  believe,  almost  invariably 
apportioned  by  the  parties  themselves,  with 
or  vithout,  but  generally  with,  the  sanction 
of  the  Revenue  Officers,  upon  principles 
similar  to  those  on  which  the  revenue  was 
originally  assessed.  It  seems  to  me,  how- 
ever, that  no  other  proportion  can  be  sug- 
gested in  this  case  which  is  so  equitable  as 
that  of  the  respective  values  at  the  date  of 
the  division,  that  is,  at  the  date  of  the 
auction-sale.  Neither  a  division  according 
10  the  respective  areas,  nor  a  division  accord- 
ioff  10  any  combination  of  area  and  value, 
voold  be  satisfactory.  I  therefore  think 
the  liability  should  be  thus  apportioned  ;  and 
having  arrived  so  far,  the  next  step  in  the 
argument  needs  no  demonstration.  The 
plaintiff,  if  his  figures  are  correct,  has  clearly 
been  compelled  to  pay  a  sum  of  money  in 
discharge  of  a  burden  which  the  defendant 
vas  legally  compellable  to  discharge ;  and  it 
ii  a  well-established  principle  of  law,  in 
iQ|^)oit  of  which  I  may  again  refer  to  the 
practice  in  revenue-cases,  that  under  such 
circumstances  the  defendant  is  bound  to  re- 
foad  the  plaintiff  the  sum  of  money  so  paid. 

The  only  objections  which  the  defendant 
)uis  made    to    the     application     of     these 
principles  to  the  present  case  are  (i)  that 
^  property  No.  2  was,  by  the  arrangement 
betveen  Ramnarain  and  the  defendant,  com- 
pletely discharged    from   all   liability  to  be 
•old  under  the  decree  ;  and  (2)  that   there 
^s  never  any  decree  of  the  Court  which  com- 
pelled the  plaintiff  to    pay   this   money   to 
Ramnarain,  but  only  the  unmeaning  declara- 
^  that  the  appeal  was  decreed.     But,   in 
*y  opinion,  both  these  objections  fail — the 
fiw  upon  the  manifest    principle   that   no 
arrangement    between   Ramnarain    and   the 
defendant  can  in  any  way  affect  the  rights  of 
^  plaintiff,    unless    he    assented    to    that 
anangement ;  whereas  the   plaintiff   in   this 
*^^.  as  soon  as  he  heard  of  that  arrangement, 
*i  once  objected   to   it.     The  second  also 
«jl».  because,  in  fact,  the  plaintiff  was  not 
°^«id  lo  resist  the  claim  of  Ramnarain,  and 
^^  him  to  lake  legal  proceedings.     That 
^ta  was  altogether   irresistible,    and    the 
PointiS's  right    as    against    the    defendant 


would  have  been  just  as  complete,  if  he  had 
paid  Ramnarain  the  Rupees  187  on  demand, 
without  going  into  a  Court  of  law  at  all. 

The  only  question  which  remains  is  as  to 
the  figures  ;  the  parties  seem  to  be  agreed  as 
to  the  amount  which  was  due  upon  the  mort- 
gage bond-debt  to  Ramnarain,  although  that 
sum  was  not,  as  it  ought  to  have  been,  ascer- 
tained in  the  decree  which  he  obtained.  As 
regards  the  respective  values  of  the  properties 
Nos.  I  and  2,  the  first  Court  found  that  they 
were  in  proportion  to  the  prices  paid  for  them 
at  the  auction-sale,  and,  if  so,  these  prices 
would  have  afforded  a  correct  criterion  for 
the  apportionment  of  the  liability.  But  the 
defendant,  in  appeal  to  the  Court  bejpw, 
objected  to  this  valuation,  and  that  ground 
of  appeal  has,  in  consequence  of  the  suit 
having  been  altogether  dismissed,  not  yet 
been  adjudicated  on.  The  case  must,  there- 
fore, go  back  in  order  that  the  Lower  Appel- 
late Court  may  consider  whether  there  is  any 
reason  for  disturbing  the  finding  of  the 
Moonsiff  on  the  question  of  value,  unless,  as 
I  cannot  help  hoping  may  be  the  case,  the 
parties  will  have  the  good  sense  to  settle  that 
matter  amicably. 

Kemp,  J. — I  concur. 


The  9th  August  1869. 

Present: 

The  Hon'ble  G.  Loch,  Judge, 

Appeals  to  the  Privy  Council—Practice— Vaca- 
tion. 

Luchmun  Chunder  Gir  and  another, 
Appellant  to  England, 

versus 

Kalee  Churn  Singh  and  others,  Respondents 

to  England. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

B  a  boos  Romesh  Chunder  Mitter  and  Nuleet 
Chunder  Sein  for  Respondents. 

If  the  period  within  which  an  appeal  is  required  by 
law  to  fte  Hied  expires  while  the  Hig^h  Court  is  closed 
for  the  vacation,  parties  are  allowed  to  file  their  peti- 
tions of  appeal  on  the  first  open  day  after  the  vaca- 
tion. 

Loch,  J, — The  judgment  of  the  High 
Court  in  this  case  was  passed  on  15th  April 
1 868,  and  the  six  months  allowed  by  Section 
2,  Regulation  XVL  of  1797,  within  which 
an  appellant  to  Her  Majesty  in  Council  can 
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file  an  appeal,  expired  on  the  15th  October 
1868.  The  High  Court  was  closed  for  the 
long  vacation  in  September  1868,  and  a 
notification  to  the  effect  was  issued  that 
pleaders  would  not  be  required  to  file  peti- 
tions or  other  papers  in  civil  cases  be- 
tween the  15th  September  and  9th  Novem- 
ber 1868.  It  is  the  practice  of  this  Court 
that,  if  the  period  within  which  an  appeal  is 
required  by  law  to  be  filed  expire  during 
the  time  that  the  Court  is  closed  for  the 
vacation,  parties  are  allowed  to  file  their 
petitions  of  appeal  on  the  first  day  that  the 
Court  opens  after  the  vacation.  In  this 
case,  the  appellant  to  England  was,  by  the 
notification  of  this  Court,  dated  2nd  Sep- 
teinbei  1868,  allowed  till  the  9th  November 
to  file  his  petition,  but  he  did  so  on  the  7th. 
Notwithstanding,  therefore,  the  objection 
now  made  to  the  admission  of  this  appeal, 
I  think  that  it  should  be  admitted  subject 
to  any  orders  their  Lordships  of  the  Privy 
Council  may  be  pleased  to  pass  upon  it,  and 
subject  also  to  any  objection  that  may  be 
taken  by  the  respondents  before  their  Lord- 
ships. 


The  9th  August  1869. 

Present : 

The  Hon^ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Suretyship—Effect  of  first  arrang^ement. 
Case  No.  1171  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Pat?ia,  dated  the  lyth 
March  i86g,  affirming  a  decision  of  the 
Moonsiff  of  that  District ,  dated  the  joth 
July  1868, 

Seetaram  Sahoo  (Plaintiff),  AppeUanty 

zfersus 

Mr.  J.  DaCosla  and  others  (Defendants), 

Respondents.  • 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and  Umer- 
nath  Bose  for  Respondents. 

Money  was  lent  on  the  security  ot  a  third  party  who 
died  before  the  loan  was  re-paid.  The  lender  then  took 
a  fresh  acknowledgment  from  the  borrower  for  the  sum 
due. 


Held  that  the  subsequent  arranj^ement,  which  (U 
not  contemplate  the  continuance  of  the  third  partj'i 
security,  cancelled  his  liability. 

Glover,  J. — The  plaintiff  in  this  ose 
sued  to  recover  certain  sums  of  money  whick 
he  had  lent  from  time  to  lime  to  a  Mrs, 
Cameron  upon  four  separate  receipts.  It 
appears  that  a  Mr.  Bowbear  stood  security 
for  the  loans,  but  that  he  died  before  thejr 
were  re-paid,  and  the  plaintiff  then  took 
a  fresh  acknowledgment  from  Mrs.  Cameron 
for  the  lump-sum  due  to  him.  Mrs.  Camem; 
likewise  died  without  the  money  being  re- 
paid, and  the  plaintiff  now  sues  the  beirsof 
Mrs.  Cameron  and  the  heirs  of  Bowbear  alsa 
It  has  been  found  by  .the  Court  below  thai 
Mrs.  Cameron's  heirs  inherited  nothing,  and 
were  therefore  not  liable,  and  that  Bow- 
bear's  heirs  were  exonerated  from  all  re- 
sponsibility by  the  plaintiff  having  entered 
into  a  fresh  arrangement  with  Mrs.  Cameron 
for  the  payment  of  the  money  after  Bow- 
bear's  death. 

This  decision  appears  to  us  to  be  perfect!/ 
correct.  With  regard  to  Mrs.  Cameron's  heirs, 
there  could  be  no  question.  With  regard  to 
Bowbear's  heirs,  it  is  contended  that,  is 
Bowbear  was  himself  responsible,  so  bis  es- 
tate  was  saddled  with  that  responsibility. 
Now,  in  the  first  place,  it  is  proved  that 
the  original  arrangement  between  the  plaintiff 
and  Mrs.  Cameron  was,  after  Bowbear's 
death,  altered  by  a  subsequent  arrangement, 
which  did  not  contemplate  the  continoance 
of  Bowbear's  security.  Moreover,  it  ap- 
pears to  me  (although  it  is  not  necessaiy  to 
rely  on  the  fact,  as  the  suit  does  not  turn 
upon  it)  that  Bowbear's  liability  was  a  per- 
sonal one  only,  and  ceased  at  his  death,  and 
could  not  by  any  means  be  saddled,  upon  his 
heirs. 

The  special  appeal  will  be  dismissed  with 
costs. 

The  representative  of  Mrs.  Cameron,  Mr. 
DaCosta,  was  unnecessarily  made  respond- 
ent in  this  appeal,  inasmuch  as  it  was  held 
that  he  had  inherited  nothing  from  his  mother, 
and  that  finding  was  never  objected  to.  Th^ 
special  appellant  will,  therefore,  pay  his 
costs  as  well  as  the  other  costs  of  the  ap- 
peal. 

Mitter,  J. — 1  concur  in  dismissing  this 
appeal.  1  express  no  opinion  as  to  whether 
the  representatives  of  Mr.  Bowbear  would 
not  have  been  liable  for  the  debt,  if  the 
creditor  had  not  entered  into  a  fresh  engage- 
ment with  the  principal  debtor,  Mrs.  Ca- 
meron. 
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The  loth  August  1869. 

Present  : 

jcHon'ble  J.  P.  Norman  and  E.  Jackson, 

yudges. 

Rent— Payment  hj  instalments. 
Case  No.  2841  of  1869. 

id  Appeal  from  a  decision  passed  by  the 
Judge  0/ Dinagepore,  dated  the  nth  July 
f%8.  reversing  a  decision  of  the  Sudder 
Amten  of  Maldnh^  dated  the  jist  March 
1868. 

Radba  Monee  Chowdhrain  (Defendant), 
Appellant, 

versus 

Mr.  James  Gray  (Plaintiff),  Respondent. 

Mr,  S.  Vertannes  and  Baboo  Nursingh 
Chunder  Mitter  for  Appellant. 

nJuggadanundMookerjee  and  Sreenath 
Doss  for  Respondent. 

VkerB  a  putneedar's  rent  is  payable  in  monthly  in- 

loents,  he  aereeinf?  to  pay  the  revenue  out  of  the 

III  aw!  to  file  tnc  Collector's  receipts  as  payment,  he  is 

entitled  to  deduct  from  an  instalment  of  rent  any 

boo  of  the  Government  revenue  which  may  not  be 

lyable  ontil  after  the  instalment  is  due.     He  is  bound 

[lay  wtker  in  cash  or  partly  in  revenue-receipts;  fail- 

Ktopiy  iQ  both  shapes,  he  may  be  sued  for  an  arrear 

freat. 

\NormaH,  J, — In  my  opinion,  this  is  a  very 
iple  case.  The  plaintiff  is  a  putneedar. 
plaintiff's  rent  under  the  putnee  poitah 
Rupees  7,800,  payable  by  instalments, 
-re  were  stipulations  that  lie  should  pay 
^Government revenue,  Rupees  4,75 1,  agree- 
*Wy  to  the  instalments,  at  least  15  days 
Wore  the  last  day  of  paymtnt,  out  of  the 
poioec  jumma  payable  by  him,  and  that  he 
ihould,  out  of  ihe  pulnee  jumma,  pay  the 
^vcrnment  revenue  according  to  the  in- 
"Ulments  into  the  Collectoraie,  take  receipts, 
produce  the  receipts  to  ihe  defendant,  and 
l^  a  deduction  from  the  putnee  jumma 
'derivable  by  the  defendant. 

At  the  close  of  the  year,  the  putnee 
'*w  being  in  arrear,  the  defendant  proceeded 
to  bring  ihe  tenure  to  sale  for  arrears  of 
'ttit  under  Regulation  VIII.  of  1819.  The 
pamiiff  claimed  to  deduct  the  amount  of 
^^  public  revenue  for  the  month  of  Chyet, 
^"J^fae  had  not  paid,  and  which,  under  his 
snoooleui,  he  was  not  bound  to  pay  till  the 


13th  of  June,  /'.  ^.,  15  days  before  the  last 
day  allowed  by  the  Government  for  that 
purpose.  The  defendant  not  having  allowed 
the  plaintiff  to  make  the  deduction,  the 
plaintiff  paid  the  whole  amount  to  save  his 
tenure  from  sale,  and  now  sues  to  recover 
back  the  amount  so  paid  by  him. 

I  think  it  quite  clear  that  the  suit  is  not 
•  maintainable.  Under  the  terms  of  the  pot- 
tah,  the  plaintiff's  obligation  to  pay  the  rent 
by  the  kists  named  is  absolute  and  uncon- 
ditional. His  right  to  set  off,  or  rather  to 
deduct  any  sums  for  Government  revenue 
paid  by  him,  arises  only  on  his  making  the 
payment.  The  pottah  contains  no  provision 
that  the  plaintiff  is  to  keep  money  in  hjttid 
to  provide  for  future  payments.  The  result 
is  that,  in  my  opinion,  the  decision  of  the 
Lower  Court  must  be  reversed,  and  the  suit 
dismissed  with  costs  in  all  the  Courts. 

Jackson,  J. — The  plaintiff  in  this  suit 
holds  a  lease  of  certain  villages  under  the  de- 
fendant. The  rent  payable  under  the  terms 
of  the  kubooleut  by  the  plaintiff  is  Rupees 
8,016-10  per  annum,  in  monthly  instalments, 
which  are  detailed  at  the  end  of  the  kuboo- 
leut ;  but  there  is  also  an  agreement  that  out 
of  that  sum  the  plaintiff  shall  pay  the  Govern- 
ment revenue  due  for  these  villages  into  the 
Collectorate,  amounting  to  Rupees  4,751-13  ; 
and  that,  on  presenting  to  the  defendant  the 
receipts  he  obtains  from  the  Collector,  such 
receipts  shall  be  considered  as  payments  to 
the  defendant.  When  the  attachment  for 
Chyet  1274  fell  due,  the  defendant  applied 
under  Act  VIII.  of  18 19  to  have  the  plaint- 
iff's tenure  brought  to  sale  for  the  arrears 
then  due  upon  it,  claiming  in  addition  to  what 
the  plaintiff  admits  was  due  a  sum  of  Ru- 
pees 667-10-5.  The  plaintiff,  to  save  his 
tenure  from  sale,  paid  in  fhe  whole  amount  to 
the  Collectorate.  His  present  suit  is  brought 
to  recover  the  excess  sum  of  Rupees  667-10-5, 
on  the  allegation  that  it  was  not  due  to  the 
defendant  under  the  terms  of  the  lease. 
There  is  no  little  confusion  in  the  wording  of 
the  plaint,  but  the  first  question  at  issue 
between  the  parties  is  whether  the  plaintiff 
is  bound  to  pay  the  instalments  detailed  in 
the  kubooleut  by  the  dates  therein  mentioned, 
either  in  cash  or  by  presenting  receipt  for 
Government  revenue,  or  whether  he  is  enti- 
tled to  deduct  from  the  instalments  any  por- 
tion of  the  Government  revenue  which  may 
not  be  payable  until  after  the  instalment 
is  due.  The  instalments  in  the  kubooleut 
are  monthly.  The  instalments  of  Govern- 
ment revenue  are  quarterly.     The  last  in- 
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stalment  of  the  Government  revenue  is  not 
payable  until  nearly  three  months  after  the 
end  of  the  Bengalee  year.  The  plaintiff 
claims  a  right  to  retain  in  his  hand  at  the 
end  of  the  Bengalee"  year  whatever  sum  is 
necessary  for  the  payment  of  the  Government 
revenue  at  the  next  instalment. 

Both  the  Lower  Courts  have  decreed  the 
plaintiff's  claim,  holding  that  he  is  entitled  to 
retain  such  sums  in  hand.  The  special  appeal 
is  urged  on  the  ground  that  this  view  is  not 
consistent  with  the  terms  of  the  agreement 
between  the  parties.  There  might  be  some 
tangible  ground  for  the  plaintiff's  claim,  if 
the  Government  revenue  could  not  be  paid 
int^  the  Collectorate  until  the  latest  date. 
But  this  is  not  the  case.  The  plaintiff  can 
pay  in  the  Government  revenue  at  any  time 
he  chooses.  He  is  bound  to  pay  the  instal- 
ments detailed  in  the  kubooleut  to  the  de- 
fendant on  the  dates  named.  He  may  pay 
them  wholly  in  cash  or  partly  by  revenue- 
receipts.  But  if  he  does  not  pay  either  in 
the  one  shape  or  the  other,  the  instalment  is 
due ;  and  there  is  an  arrear  of  rent  for 
which  the  defendant  is  entitled  to  sue.  It 
is  quite  possible  that  the  defendant  may 
object  to  the  plaintiff  not  paying  in  the  Go- 
vernment revenue  until  the  latest  date  for 
such  payment.  I. would,  therefore,  reject  the 
plaintiff's  claim  to  retain  in  his  hands  any 
portion  of  the  instalments  due  by  the  kuboo- 
leut after  the  dates  on  which  they  are  due. 

The  Lower  Courts  have  been  in  error  in 
giving  the  plaintiff  a  decree  for  the  sums 
which  he  alleges  he  has  in  this  manner  paid 
before  the  proper  time — and  I  concur  in 
reversing  those  decisions,  and  in  dismissing 
the  plaintiff's  suit  with  costs. 


The  loth  August  1869. 

Present  : 

The  Hon'ble  G.  Loch,  Judge. 

Hig^h  Court's  powers — Secnritjr  from  decree- 
holder  pending^  appeal  to  Pnvy  Council. 

'  Sooruj  Monee  Dayee,  Appellant  to 

England^ 

versus 

Sudanund  Mohapattur,  Respondent  to 

England, 

Mr,  R,  T.  Allan  for  Appellant. 

Mr.  y.  W.  B.  Money  for  Respondent. 


The  I-Iigh  Court  can  on  cause  shown  re<ittire  so 
curity  from  a  decree-holder  who  has  been  put  in  posseft 
sion  m  execution  of  a  decree  against  which  an  appeal  Iuh 
been  preferred  to  Her  Majesty  in  Council,  and  is  idl 

pending. 

It  is  not  imperative  on  the  Hi^h  Court,  under  sad 
circumstances,  to  take  security  from  the  decree<^olda 
in  possession,  unless  it  be  shown  that  the  par^  I 
possession  is  making  waste,  or  is  so  embarrassed  h) 
debt  that  the  estates  are  likely  to  be  seized  by  crcditoQ 
in  satisfaction  of  their  claims,  or  unless  some  other  god 
cause  be  given. 

Lochy  y, — Sudanund  MoHAPAXXuit  ob« 
tained  a  decree  for  possession  of  certail 
estates,  the  property  of  his  father,  on  5^ 
May  1869,  and  applied  for  execution  on 
7th  June  1869.  In  the  meantime,  the 
petitioner  Sooruj  Monee  had  preferred  aa 
appeal  to  the  Privy  Council  on  28th  May, 
and  opposed  the  execution,  which  the  Sub- 
ordinate Judge  disallowed  referring  the 
decree-holder  to  the  High  Court  for  permis- 
sion to  execute  his  decree.  An  application 
was  made  to  the  High  Court  on  the  14th 
June  last  by  the  decree-holder,  when  the 
Subordinate  Judge  was  informed  that,  as  the 
appeal  of  Sooruj  Monee  to  the  Privy  Coun- 
cil had  not  up  to  that  time  been  admitted,  he 
was  wrong  in  refusing  to  allow  the  decree- 
holder  to  execute  his  decree.  On  obtaining 
this  order,  the  Subordinate  Judge  directed 
his  Nazir  to  give  possession  to  the  dec^c^ 
holder. 

On  5th  July  1869,  the  appeal  of  Mussa- 
mut  Sooruj  Monee  Dayee  to  the  Privy 
Council  was  admitted,  she  having  made  the 
requisite  deposit  for  costs,  and  at  the  same 
time  application  was  made  to  this  Court  to 
call  upon  the  decree-holder  to  give  securitj' 
before  he  was  allowed  to  execute  his  decree; 
and  on  that  day  he  was  called  upon  to  show 
cause  why  he  should  not  give  security,  as 
prayed  for  by  the  appellant  to  England,  and 
the  Subordinate  Judge  was  directed  to  stop 
further  proceedhfigs  in  execution  till  further 
orders. 

Mr.  Money  appears  to  show  cause  for 
Sudanund  ATohapattur,  and  under  the  im- 
pression that  possession  of  all  the  estates 
had  been  taken  before  the  appeal  of  the 
petitioner  to  the  Privy  Council  had  been 
admitted,  he  contended  that  this  Court  had 
no  authority  to  call  upon  the  decree-ho/der 
to  give  security  after  possession  had  been 
obtained  in  execution  of  the  decree  as  had 
been  ruled  by  a  Full  Bench  of  this  Court 
in  the  case  of  Joy  Narain  Paitur,  appellant, 
reported  in  8  Weekly  Reporter,  page 
144,  and  he  insisted  that  the  only  course  for 
the  petitioner  was  to  applv  to  the  Pn'7 
Council,  that  the  Privy  Council  had  author- 
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if  to  require  security,  and  had  exercised 
ibat  authority  where  it  had  been  shown  that 
tt»  party  in  possession  was  committing 
vaste,  bat  had  refused  to  interfere  where 
tfccre  had  been  merely  an  allegation  of  waste. 
The  cases  quoted  by  the  learned  Counsel 
were  from  5  Moore's  Indian  Appeals,  page 
300,  7  Moore,  page  319,  and  10  Moore, 
page  202,  and  he  further  contended  that  the 
fast  case  referred  to  did  not  give  authority 
to  the  High  Court  to  call  for  security  after 
possession,  had  been  taken  in  execution,  and 
on  ia  being  pointed  out  that  the  decree- 
haldcr  had  not  obtained  possession  of  the 
vhde  properly,  but  only  of  six  properties,  he 
ai^Qrmed  the  Court  that  he  was  prepared  to 
give  security  for  those  estates,  possession  of 
which  had  not  been  given  to  the  decree- 
bolder. 

On  the  other  hand,  Mr.  Allan  for  the 
petitioner  contended  that,  even  if  possession 
lad  been  given,  this  Court  had,  under  the 
luihorityof  the  case  reported  in  10  Moore, 
page  102,  authority  to  demand  security;  and 
farther  that,  under  the  provisions  of  Section 
4.  Regulation  XVI.,  1797,  it  was  not  neces- 
saiy  for  the  appellant  to  England  to  wait  till 
ber  appeal  was  admitted  before  she  could 
»ik  the  Court  to  require  security  from  the 
ifecree-holder  before  permitting  him  to  exe- 
cute his  decree. 

in  disposing  of  this  question,  it  is  unne- 
cessary to  refer  further  to  the  cases  quoted 
itom  5  and    6    Moore,    as    it    is    not    dis- 
pntcd  that  the  Privy  Council  have  authority, 
vhcnever  it  appears  to  their  Lordships  to  be 
necessary,  to  require  security  from  the  party 
*bo  has  obtained  possession  of  property  in 
extc\ii\on  of  a  decree  of  the  High   Court 
regarding  which  an  appeal  is  pending  before 
ihem;  but  these  cases  do  not  determine  that 
"^  High  Court  cannot  demand  security  after 
possession  has  once  been  given.    We  must 
«>ok    elsewhere    for    the    solution    of    this 
qnesiion,  and   for  this  purpose  it    will  be 
^^^<^'em  to  confine  our  attention  to  a  P'ull 
'^nch  case  reported  in  6  Weekly  Reporter, 
P^ge  84,  Misc.,  8    Weekly   Reporter,  page 
Mji  and  10  Moore,  page  202. 

I  refer  to  the  judgment  in  Volume  VI., 
^>eekly  Reporter,  to  show  what  this  Court 
considered  to  be  the  authority  vested  in  the 
'^nbordiiute  Courts  with  regard  to  decrees 
passed  by  the  High  Court  against  which 
appeals  had  been  preferred  to  the  Privy 
^^ncil,  and  it  was  held  that  the  Lower 
^^rt  had  power  to  execute  a  decree  of  this 
^^  whether  an  appeal  has  been  preferred 
'^  unless  restrained  by  an  order  of  this 
Vol.  XII. 


Court,  but  that  such  Court  would  not  be 
exercising  a  proper  discretion  should  it,  af- 
ter being  informed  that  an  appeal  to  the 
Privy  Council  had  been  admitted,  proceed 
to  execute  the  decree;  that  the  proper 
course  for  the  Court  to  follow  under  such  cir- 
cumstances would  be  to  stay  its  hand,  and 
allow  time  to  the  parties  to  apply  to  the 
High  Court,  which  Court  alone  can  make 
an  order  in  such  cases  requiring  security 
from  the  one  party  or  the  other  under  the 
provisions  of   Section  4,  Regulation  XVI,, 

1797. 
In  1866,  the  question  which  is  now  before 

me  came  before  a  Full  Bench  of  this  Court  on 
a  reference  made  by  Mr.  Justice  L.  S.  Jack- 
son, m.,  whether,  after  execution  has  gone 
under  a  decree  of  the  High  Court,  the  party 
in  possession  cannot  be  called  upon  to  give  se- 
curity under  Regulation  XVI.  of  1797.  The 
Full  Bench  (see  report  in  8  Weekly  Re- 
porter, page  144)  held  that,  after  execution 
has  once  gone  out  under  a  decree  of  the 
High  Court  subsequently  appealed  to  Her 
Majesty  in  Council,  it  is  beyond  the  power 
of  the  High  Court,  and  not  within  the  scope 
of  Section  4,  Regulation  XVI.,  1797,  to 
set  aside  the  execution.  In  the  course  of 
argument  at  the  hearing  of  that  case,  it  had 
been  urged  that,  if  the  Court  was  unable  to 
act  after  execution  had  gone  out,  a  decree- 
holder  would  be  able  to  take  out  execution 
before  the  defendant  could  stop  him  by 
putting  in  an  appeal,  because  Section  4,  Re- 
gulation XVI.,  1797,  does  not  require  the 
Court  to  take  the  alternative  pointed  out  in 
it  until  the  appeal  has  been  admitted.  The 
Court  doubted  whether  this  was  a  right  con- 
struction of  the  Section,  but  declined  passing 
any  opinion,  as  the  question  was  not  before  it. 
Since  this  judgment  was  pronounced,  there 
has  been  a  ruling  of  the  Privy  Council  in  the 
case  of  Mussamut  Jairat-ool-Butool  versus 
Mussamut  Hosseinee  Begum,  reported  in  10 
Moore's  Indian  Appeals,  pages  196 — 202.* 
This  was  a  petition  of  appeal  from  an  order 
passed  by  the  Sudder  Court  of  Agra  reject- 
ing the  application  of  the  petitioner  to  take 
security  from  the  respondent.  The  order  of 
the  Sudder  Court  of  Agra,  dated  20th 
November  1863,  is  in  these  words:  "The 
"  first  point  to  be  considered  is  whether  we 
''  can  take  this  application  into  considera- 
"  tion.  On  this  point,  we  are  of  opinion 
'*  that,  as  this  application  is  preferred  under 
**  Section  4,  Regulation  XVI.,  1797,  it  is  un- 
*'  necessary  to  refer  to  the  provisions  of  Act 
"VIII.    of    1859    relative    to     reviews    of 

*  10  W.  R.,  Privy  Council,  p.  10. 
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"judgment.  The  next  point  is  whether 
"  this  application  can  be  granted.  On  this 
"  point  we  are  of  opinion  that,  as  execution 
"  of  decree  has  been  completed,  the  Couit 
"are  not  in  a  position  to  call  upon  the 
**  decree-holder  to  furnish  security.  Had 
"  the  application  been  made  in  due  time 
"  before  execution  of  the  decree  had  taken 
"  place,  there  would  have  been  no  difficulty 
*'  in  complying  with  it.  The  law  above  quot- 
"  ed  does  not  contemplate  the  case  of  decrees 
"  already  executed.  Section  92,  Act  Vlll. 
"of  1859,  is,  in  our  opinion,  inapplicable. 
"  We  accordingly  reject  the  application." 
Their  Lordships  held  that  an  order  might 
be  made  on  the  application  of  the  petitioner 
to  fne  Privy  Council,  and  they  thought  the 
proper  order  to  be  made  should  be  one  which 
should  leave  it  as  far  as  possible  in  the  dis- 
cretion of  the  Sudder  Dewanny  Adawlut 
as  to  what  proceedings  or  what  steps  should 
be  taken  ;  and  their  Lordships  proposed  there- 
fore to  make  the  order  in  this  form  :  "  Their 
"  Lordships  being  of  opinion  that  it  is 
"  expedient  that  sufficient  security  should 
"  be  taken  from  the  respondent  for  the  due 
"  performance  of  such  order  and  decree  as 
"  Her  Majesty  may  make  on  this  appeal, 
"  and  that  it  is  competent  to  the  Sudder 
"  Dewanny  Adaivlut  to  require  such 
'^security  to  be  given  or  otherwise  to 
"  provide  for  the  protection  and  security 
"  of  the  property  in  question  pending  this 
"  appeal,  nottvithstanding  that  execution 
"  had  issued  before  his  appeal  was  allotved ; 
**  and  that  the  appellant  be  at  liberty  to 
"apply  to  the  Sudder  Dewanny  Adawlut 
"  for  such  security  to  be  given,  or  such 
"  provision  to  be  made  as  she  may  admit." 

The  words  I  have  underlined  appear  to 
me  to  recognize  an  authority  in  the  Sudder 
Court  to  take  security,  or  otherwise  to 
provide  for  the  safety  of  the  property  during 
the  pendency  of  the  appeal,  notwithstanding 
that  execution  be  taken  out  before  an  appeal 
to  the  Privy  Council  be  admitted.  Their 
Lordships  not  only  expressed  an  opinion 
that  they  considered  it  expedient  that 
security  should  be  taken  in  that  case,  but 
also,  so  it  appears  to  me,  held  that  the 
Sudder  Court  was  competent  of  itself  to  take 
security,  when  necessary,  though  execution 
had  been  taken  out.  Had  this  not  been  the 
meaning  of  their  order,  would  not  its  terms 
have  been  drawn  up  in  another  form  }  After 
expressing  their  opinion  as  to  the  expedi- 
ency of  requiring  security,  would  their  Lord- 
ships not  have  proceeded  to  direct  the  Sudder 
Court  to  require  it  or  to  take  other  steps  for 


the  safely  of  the  property  ?  But  instead  of 
doing  so,  they  express  an  opinion  that  the 
Sudder  Court  is  competent  to  do  so.  If  Mr. 
Money's  contention  be  correct,  that  the  Pri\T 
Council  alone,  on  sufficient  cause  shown,  can 
order  security  to  be  taken  after  possession 
has  been  obtained  in  execution,  this  Court 
had  no  authority  to  demand  security,  as  it 
did  in  McQueen's  case  (Chief  Justice  and 
Mr.  Justice  Milter)  on  10th  July  last.  No 
doubt,  the  circumstances  in  that  case  vere 
peculiar;  but  as  possession  had  been  taken 
before  the  appeal  to  the  Privy  Council  had 
been  admitted,  this  Court,  if  Mr.  Monc/i 
interpretation  of  the  order  of  the  Privy 
Council  be  correct,  had  no  authority  to  take 
security. 

The  Chief  Justice  in  McQueen's  cascsays: 
"  The  case  cited  from  10  Moore's  Indian  Ap- 
"peals,  page  202,  is  not  at  variance  with  the 
"  Full  Bench  case  which  has  been  cited,  but 
"  I  think  the  case  goes  to  this  extent,  that  in 
"  case  execution  of  a  decree  of  the  High  Court 
"  has  been  executed,  the  Court,  upon  appeal 
"  to  Her  Majesty  in  Council  against  thai 
"  decree,  has  a  discretion,  if  it  thinks  fit,  to 
"  compel  the  party  who  has  executed  the 
**  decree  to  give  sec*urity."  I  quite  concur 
in  the  view  taken  by  the  Division  Bench  of 
this  Court  as  to  the  meaning  of  the  order 
of  the  Privy  Council  in  the  case  reported  in 
10  Moore,  page  202,  and  hold  that  this  Court, 
on  cause  shown,  can  require  the  decree- 
holder  who  has  been  put  into  possession  in 
execution  of  decree  against  which  an  appeal 
has  been  preferred  to  Her  Majesty  in  Council, 
and  is  still  pending,  to  give  security. 

Now,  as  to  requiring  security  after  possession 
has  been  given,  it  appears  to  rae  that,  following 
the  course  pursued  by  the  Privy  Council  in 
the  case  in  6  Moore's  Indian  Appeals,  page 
329,  it  is  not  imperative  on  the  Cooit  to  re- 
quire security  from  the  decree-holder  in  pos- 
session.  In  that  case,  their  Lordships  held  that 
no  case  for  requiring  security  had  been  nwdc 
out,  and  unless  it  be  shown  to  the  Court  ibai 
the  party  in  possession  is  making  waste,  or  is 
so  embarrassed  by  debt  that  the  estates  are 
likely  to  be  seized  by  creditors  in  satisfac- 
tion of  their  claims,   or  some   other  good 
cause  be  given,  it  is  not  imperative  on  Ihe 
Court    to  take    security.     With    regard  to 
the  properly   of  which   possession  has  not 
been  taken,  the  decree-holder  by  his  Counsel 
offers  to  give  security,  so  that  it  is  unneces- 
sary to  determine  in  this  case  whether  the 
Court  are  bound  under  the  terms  of  Section 
4,  Regulation  XVI.,  1797,  to  require  security 
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in  all  cases  before  execution  be  taken  out. 
Has  then  any  case  been  made  out  by  the 
petitioner?  Mr.  Allan  has  filed  a  petition  with 
a  number  of  copies  of  decrees  for  sums  due 
K)  Tartous  parties  by  the  decree-holder,  and 
be  now  pra^s  that  the  estates  might  be 
placed  under  the  management  of  the  Col- 
fector.  Notice  has  been  served  on  the  decree- 
holder  to  show  cause  why  the  application  of 
the  petitioner  should  not  be  complied  with ; 
and  after  the  decree-holder  has  shown  cause, 
the  Court  will  determine  whether  security 
^1  be  required  from  him  for  such  of  the 
property  as  he  has  acquired  possession  of. 


The  9th  August  1869. 

Present: 

Tiie  Hon^le  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Rfceeipt  of  rents^Ratification  of  lease— Aliena- 
tion of  debuttnr  land— Powers  of  a  shebait 

Case  No.  32  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midnapore^ 
dated  the  f2th  November  1868. 

]agge$snr  Buttobyal  and  others  (Defendants), 

Appellants, 

versus 

Rajah  Roodro  Narain  Roy  (Plaintiff), 
Respondent, 

Ur,  R,  71  Allan  and  Baboos  Sreenath  Doss, 
ffm  Ch&nder  Banerjee  and  Umurnath 
Base  for  Appellants. 

Baboos  Ashootosh  Dhur  and  Mohendro  Lall 
Shome  for  Respondent. 

H  «  person,  bein^  aware  that  another  is  in  possession 
^mm^  to  hold  under  a  lease,  accepts  rent  from  him, 
■*  wes  thereby  ratify  the  lease  so  far  as  he  has  the 
jJ*ertodo  so;  and  if  he  wishes  to  protect  himself  from 
f**  o^'dinary  inference  that  he  recojjnizes  the  lease,  he 
«  bottod  to  give  distinct  notice  to  the  tenant  that  he 
iBteods  to  dispute  its  validity,  so  as  to  leave  the  tenant 
*«»  opportunity  of  refusing  payment. 

^Jie  case  of  a  p«rson  alienatiog  property  which  he 
"p»a$  the  shebait  of  an  idol  is  analogous  to  that  of  a 
niQdoo widow  alienating  ancestral  property;  and  the 
T*^J*on  as  regards  the  power  of  a  shebait  to  grant  a 
jJI™*?  of  the  debttttur  land  is  whether,  looking  to  all 
^^nnimskances  of  the  case,  the  alienation  was  a 
2JT?  *"^  ^sc  art  in  respect  of  the  purposes  for 
r™?* '***  shebait;  and  in  estimating  the  validity  of 
y*3*««of  the  putnee  rights,  it  ought  to  be  considered 
^^*[J"' the  purchasers  satisfied  themselves,  as  far  as  they 
^Wi  that  there  was  a  fair  and  sufficient  ground  of 
**««T  for  the  alienation. 


Markby,  J, — This  suit  was  brought  by  a 
person  of  the  name  of  Rajah  Roodro  Narain 
Roy  to  set  aside  a  putnee  lease  granted  to 
the  defendants  by  the  mother  of  the  plaintiff, 
the  Ranee  Myna  Koowaree  Beebee,  who  held 
this  property  as  shebait  of  an  idol  called 
Radha  Kristo.  The  plaintiff  alleges  that  the 
granting  of  this  putnee  lease  was  in  contra- 
vention of  his  mother's  power  as  such  she- 
bait,  and  claims  as  the  rightful  heir  of  his 
great-grandmother,  who  originally  created 
the  endowment,  the  right  to  institute  this 
suit  to  set  aside  that  putnee  lease  and  re- 
cover possession  of  the  property  as  debuttur 
property. 

The  defendants  allege  in  the  first  place 
that  the  plaintiff  himself  has  received  the 
amount  of  the  putnee  rents  for  the  year 
1273,  and  that  consequently  he  cannot  be  al- 
lowed now  to  make  any  claim  that  the  putnee 
should  be  set  aside.  They  then  proceed  to 
state  certain  circumstances  which  they  con- 
tend show  that  the  mother  of  the  plaintiff 
who  granted  the  putnee  had  power  to  do  so. 
The  issues  were  drawn  substantially  raising 
these  two  grounds  of  defence,  and  subse- 
quently it  appears  that  the  Subordinate 
Judge  allowed  a  further  objection  to  be 
taken  by  the  defendant  to  the  effect,  as  I 
understand  it,  that  the  plaintiff,  not  having 
shown  his  appointment  as  shebait,  had  no 
locus  standi  to  represent  the  idol  in  this 
contest,  and  to  maintain  this  suit. 

Now,  the  history  of  what  has  been  done 
with  this  property  prior  to  the  year  1268 
appears  to  me  only  to  require  notice  in  its 
most  important  features.  It  seems  that,  in 
the  year  1256,  a  lady  of  the  name  of  Isshu- 
ree  Beebee  granted  this  property,  which  was 
already  given  out  on  lease,  to  the  predeces- 
sors of  the  defendants  for  debuttur  pur- 
poses, and  she  appointed  as  shebait  a  rela- 
tion of  the  name  of  Motee  Lall  Baboo  with 
power  to  Motee  Lall  Baboo  to  substitute 
such  person  as  he  might  deem  fit  in  his 
place  as  shebait,  should  he  have  occasion  to 
relinquish  that  office.  Motee  Lall  Baboo,  in 
the  year  1267,  being  about  to  go  upon  a  pil- 
grimage, appointed  Myna  Koowaree  Beebee, 
the  mother  of  the  plaintiff,  shebait  in  his 
room  ;  and  in  the  following  year,  1268,  Myna 
Koowaree  Beebee  granted  an  izarah  pottah 
to  the  defendants  for  30  years,  the  terms  of 
which  I  shall  have  to  revert  to  and  notice 
more  particularly  subsequently.  Then,  in 
the  year  1270,  she  granted  the  pntnee  lease 
now  in  dispute,  under  which  putnee  lease 
the  defendants  are  still  in  possession. 
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"judgment.  The  next  point  is  whether 
"this  application  can  be  granted.  On  this 
"  point  we  are  of  opinion  that,  as  execution 
"of  decree  has  been  completed,  the  Couit 
"are  not  in  a  position  to  call  upon  the 
*'  decree-holder  to  furnish  security.  Had 
"the  application  been  made  in  due  time 
"  before  execution  of  the  decree  had  taken 
"  place,  there  would  have  been  no  difficulty 
"  in  complying  with  it.  The  law  above  quot- 
"  ed  does  not  contemplate  the  case  of  decrees 
"  already  executed.  Section  92,  Act  Vlll. 
"of^  1859,  is,  in  our  opinion,  inapplicable. 
"  We  accordingly  reject  the  application." 
Their  Lordships  held  that  an  order  might 
be  made  on  the  application  of  the  petitioner 
to  the  Privy  Council,  and  they  thought  the 
proper  order  to  be  made  should  be  one  which 
should  leave  it  as  far  as  possible  in  the  dis- 
cretion of  the  Sudder  Dewanny  Adawlul 
as  to  what  proceedings  or  what  steps  should 
be  taken  ;  and  their  Lordships  proposed  there- 
fore to  make  the  order  in  this  form  :  "  Their 
"  Lordships  being  of  opinion  that  it  is 
"expedient  that  sufficient  security  should 
"  be  taken  from  the  respondent  for  the  due 
"  performance  of  such  order  and  decree  as 
"  Her  Majesty  may  make  on  this  appeal, 
''and  that  it  is  competent  to  the  Sudder 
''Dewanny  Adaivlut  to  require  such 
"security  to  be  given  or  otherwise  to 
"  provide  for  the  protection  and  security 
"  0/  the  property  in  question  pending  this 
"  appeal,  notivithstanding  that  execution 
''had  issued  before  his  appeal  was  allowed; 
*'and  that  the  appellant  be  at  liberty  to 
"apply  to  the  Sudder  Dewanny  Adawlut 
"for.  such  security  to  be  given,  or  such 
"  provision  to  be  made  as  she  may  admit." 

The  words  I  have  underlined  appear  to 
me  to  recognize  an  authority  in  the  Sudder 
Court  to  take  security,  or  otherwise  to 
provide  for  the  safely  of  the  property  durino" 
the  pendency  of  the  appeal,  notwithstanding 
that  execution  be  taken  out  before  an  appeal 
to  the  Privy  Council  be  admitted.  Their 
Lordships  not  only  expressed  an  opinion 
that  they  considered  it  expedient  that 
security  should  be  taken  in  that  case,  but 
also,  so  it  appears  to  me,  held  that  the 
Sudder  Court  was  competent  of  itself  to  lake 
security,  when  necessary,  though  execution 
had  been  taken  out.  Had  this  not  been  the 
meaning  of  their  order,  would  not  its  terms 
have  been  drawn  up  in  another  form  ?  After 
expressing  their  opinion  as  to  the  expedi- 
ency of  requiring  security,  would  their  Lord- 
ships not  have  proceeded  to  direct  the  Sudder 
Court  to  require  it  or  to  take  other  steps  for 


the  safety  of  the  property?  But.  instead  of 
doing  so,  they  express  an  opinion  that  the 
Sudder  Court  is  compeier\t  to  do  so.  If  Mr. 
Money's  contention  be  correct,  that  the  Privy 
Council  alone,  on  sufficient  cause  shown,  can 
order  security  to  be  taken  after  possession 
has  been  obtained  in  execution,  this  Court 
had  no  authority  to  demand  security,  as  it 
did  in  McQueen's  case  (Chief  Justice  and 
Mr.  Justice  Mitter)  on  loth  July  last.  No 
doubt,  the  circumstances  in  that  case  were 
peculiar;  but  as  possession  had  been  taken 
before  the  appeal  to  the  Privy  Council  had 
been  admitted,  this  Court,  if  Mr.  Money's 
interpretation  of  the  order  of  the  ^  Privy 
Council  be  correct,  had  no  authority  to  take 
security. 

The  Chief  Justice  in  McQueen's  case  says  : 
"  The  case  cited  from  10  Moore's  Indian  Ap- 
"  peals,  page  202,  is  not  at  variance  with  the 
"  Full  Bench  case  which  has  been  cited,  but 
"  I  think  the  case  gOes  to  this  extent,  that  in 
"  case  execution  of  a  decree  of  the  High  Court 
"  has  been  executed,  the  Court,  upon  appeal 
"  to  Her  Majesty  in  Council  against  that 
"  decree,  has  a  discretion,  if  it  thinks  fit,  to 
"  compel  the  party  who  has  executed  the 
**  decree  to  give  security."  I  quite  concur 
in  the  view  taken  by  the  Division  Bench  of 
this  Court  as  to  the  meaning  of  the  order 
of  the  Privy  Council  in  the  case  reported  in 
10  Moore,  page  202,  and  hold  that  this  Court, 
on  cause  shown,  can  require  the  decree- 
holder  who  has  been  put  into  possession  in 
execution  of  decree  against  which  an  appeal 
has  been  preferred  to  Her  Majesty  in  Council, 
and  is  still  pending,  to  give  security. 

Now,  as  to  requiring  security  after  possession 
has  been  given,  it  appears  to  me  that,  following 
the  course  pursued  by  the  Privy  Council  in 
the  case  in  6  Moore's  Indian  Appeals,  page 
329,  it  is  not  imperative  on  the  Couit  to  re- 
quire security  from  the  decree-holder  in  pos- 
session. In  that  case,  their  Lordships  held  that 
no  case  for  requiring  security  had  been  made 
out,  and  unless  it  be  shown  to  the  Court  that 
the  party  in  possession  is  making  waste,  or  is 
so  embarrassed  by  debt  that  the  estates  are 
likely  to  be  seized  by  creditors  in  satisfac- 
tion of  their  claims,  or  some  other  good 
cause  be  given,  it  is  not  imperative  on  the 
Court  to  lake  security.  With  regard  to 
the  property  of  which  possession  has  not 
been  taken,  the  decree-holder  by  his  Counsel 
offers  to  give  security,  so  that  it  is  unneces- 
sary to  determine  in  this  case  whether  the 
Court  are  bound  under  the  terms  of  Section 
4,  Regulation  XVI.,  1797,  to  require  security 
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in  all  cases  before  execution  be  taken  out. 
Has  then  any  case  been  made  out  by  the 
petitioner  ?  Mr.  Allan  has  filed  a  petition  with 
a  number  of  copies  of  decrees  for  sums  due 
10  various  parlies  by  the  decree-holder,  and 
he  now  pra>s  that  the  estates  might  be 
placed  under  the  management  of  the  Col- 
lector. Notice  has  been  served  on  the  decree- 
holder  to  show  cause  why  the  application  of 
the  petitioner  should  not  be  complied  with ; 
and  after  the  decree-holder  has  shown  cause, 
the  Court  will  determine  whether  security 
shall  be  required  from  him  for  such  of  the 
property  as  he  has  acquired  possession  of. 


The  9th  August  1869. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Receipt  of  rents— Ratification  of  lease— Aliena- 
tion of  debuttnr  land— Powers  of  a  shebait; 

Case  No.  32  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midnapore^ 
dated  the  t2th  November  1868. 

Jaggessur  Buttobyal  and  others  (Defendants), 

Appellants, 

versus 

Rajah  Roodro  Narain  Roy  (Plaintiff), 
Respondent, 

Mr.  R,  T*  Allan  and  Baboo s  Sreenath  Doss, 
Hem  Ch finder  Banerjee  and  Umurnatti 
Rose  for  Appellants. 

Baboos  Ashootosh  Dhur  and  Mohendro  Lall 
Shome  for  Respondent. 

If  a  person,  being*  aware  that  another  is  in  possession 
claiming'  to  hold  under  a  lease,  accepts  rent  from  him, 
he  does  thereby  ratify  the  lease  so  far  as  he  has  the 
power  to  do  so ;  and  if  he  wishes  to  protect  himself  from 
the  ordinary  inference  that  he  recognizes  the  lease,  he 
is  bound  to  give  distinct  notice  to  the  tenant  that  he 
intends  to  dispute  its  validity,  so  as  to  leave  the  tenant 
an  opportunity  of  refusing  payment. 

The  case  of  a  person  alienatingf  property  which  he 
holds  as  the  shebait  of  an  idol  is  analogous  to  that  of  a 
Hindoo  widow  alienating  ancestral  property ;  and  the 
question  as  reg'ards  the  power  of  a  shebait  to  gfrant  a 
putnee  of  the  debuttur  land  is  whether,  looking  to  all 
the  circumstances  of  the  case,  the  alienation  was  a 
prudent  and  wise  act  in  respect  of  the  purposes  for 
D^hich  he  was  shebait ;  and  in  estimating  tne  validity  of 
a  purchase  of  the  putnee  rights,  it  ought  to  be  considered 
whether  the  purchasers  satisfied  themselves,  as  far  as  they 
could,  that  there  was  a  fair  and  sufficient  ground  of 
necessity  for  the  alienation. 


Markby,  J, — This  suit  was  brought  by  a 
person  of  the  name  of  Rajah  Roodro  Narain 
Roy  to  set  aside  a  putnee  lease  granted  to 
the  defendants  by  the  mother  of  the  plaintiff, 
the  Ranee  Myna  Koowaree  Beebee,  who  held 
this  property  as  shebait  of  an  idol  called 
Radha  Kristo.  The  plaintiff  alleges  that  the 
granting  of  this  putnee  lease  was  in  contra- 
vention of  his  mother's  power  as  such  she- 
bait,  and  claims  as  the  rightful  heir  of  his 
great-grandmother,  who  originally  created 
the  endowment,  the  right  to  institute  this 
suit  to  set  aside  that  putnee  lease  and  re- 
cover possession  of  the  property  as  debuttur 
property. 

The  defendants  allege  in  the  first  pkce 
that  the  plaintiff  himself  has  received  the 
amount  of  the  putnee  rents  for  the  year 
1273,  and  that  consequently  he  cannot  be  al- 
lowed now  to  make  any  claim  that  the  putnee 
should  be  set  aside.  They  then  proceed  to 
state  certain  circumstances  which  they  con- 
tend show  that  the  mother  of  the  plaintiff 
who  granted  the  putnee  had  power  to  do  so. 
The  issues  were  drawn  substantially  raising 
these  two  grounds  of  defence,  and  subse- 
quently it  appears  that  the  Subordinate 
Judge  allowed  a  further  objection  to  be 
taken  by  the  defendant  to  the  effect,  as  I 
understand  it,  that  the  plaintiff,  not  having 
shown  his  appointment  as  shebait,  had  no 
locus  standi  to  represent  the  idol  in  this 
contest,  and  to  maintain  this  suit. 

Now,  the  history  of  what  has  been  done 
with  this  property  prior  to  the  year  1268 
appears  to  me  only  to  require  notice  in  its 
most  important  features.  It  seems  that,  in 
the  year  1256,  a  lady  of  the  name  of  Isshu- 
ree  Beebee  granted  this  property,  which  was 
already  given  out  on  lease,  to  the  predeces- 
sors of  the  defendants  for  debuttur  pur- 
poses, and  she  appointed  as  shebait  a  rela- 
tion of  the  name  of  Motee  Lall  Baboo  with 
power  to  Motee  Lall  Baboo  to  substitute 
such  person  as  he  might  deem  fit  in  his 
place  as  shebait,  should  he  have  occasion  to 
relinquish  that  office.  Motee  Lall  Baboo,  in 
the  year  1267,  being  about  to  go  upon  a  pil- 
grimage, appointed  Myna  Koowaree  Beebee, 
the  mother  of  the  plaintiff,  shebait  in  his 
room  ;  and  in  the  following  year,  1268,  Myna 
Koowaree  Beebee  granted  an  izarah  pottah 
to  the  defendants  for  30  years,  the  terms  of 
which  I  shall  have  to  revert  to  and  notice 
more  particularly  subsequently.  Then,  in 
the  year  1270,  she  granted  the  putnee  lease 
now  in  dispute,  under  which  putnee  lease 
the  defendants  are  still  in  possession. 
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Now,  with  regard  to  the  first  point,  namely, 
as  to  the  right  of  the  plaintiff  to  maintain  this 
suit,  in  the  view  which  I  take  of  the  other 
two  points  in  the  case,  it  does  not  appear  to 
me  necessary  that  we  should  express  any 
opinion.  Assuming  for  the  purposes  of  this 
case  that  the  plaintiff  has  the  right,  whether 
as  de-facto  shebait  in  possession,  as  it  was 
put  by  one  of  the  vakeels  who  argued  the 
case,  or  as  the  heir  of  the  person  who  origin- 
ally created  the  endowment,  as  it  was  put 
by  the  other  vakeel — whether  he  is  shebait 
or  not — it  seems  to  me  very  clear  that  this 
suit  must  fail. 

The    first    ground    of  defence    that    the 
plumtiff,  by  receiving  rent  subsequent  to  his 
mouier's  death,  and  after  the  time  when  he 
assumed  the  right  to  get  possession  of  the 
property  as  shebait,  is  now  estopped  (as  it 
is  called)  from  disputing  the  validity  of  the 
putnee  lease,  was  disposed  of  by  the  Court  be- 
low as  follows  :  after  adverting  to  the  payment 
of  the  putnee  rent  for  the  year  1273  to  the 
plaintiff's  mookhtear.  Hurry  Krishlo  Mytee, 
and  stating  his  opinion  that  the  inference  is 
clear  that  that  money  was  taken,  either  with 
the  consent  of  the  plaintiff  or  by  his  order  or 
under  written  instructions  from  him  ;   that 
is  to  say,  after  a  finding  of  fact  on  this  point 
in  favor  of  the  defendants  he  refuses  to  draw 
the  inference  that  the  plaintiff  thereby  rati- 
fied the  lease,  and  holds  that  the  plaintiff  had 
no  other  choice  than  so  to  receive  the  rent 
from  the   defendants  until  such  time  as  he 
could  get  rid  of  them  by  setting  aside  the 
putnee  lease,  executed  by  his  late   mother. 
Now,  I  think  that  mode  of  dealing  with  the 
facts  found    by   the   Subordinate  Judge   is 
wrong  in  point  of  law,  for  it  seems  to  me 
that,  if  a  person,  being  aware  that  another  is 
in  possession  claiming  to  hold  under  a  lease, 
accepts  rent  from  him,  he  does  thereby  ratify 
the  lease  so  far  as  he  has  the  power  to  do  so, 
and   1  think  that,  if  he   wishes  to  protect 
himself  from  the  ordinary,  inference  that  by 
the  acceptance  of  the  rent  he  recognizes  the 
lease,  be  is  bound  to  give  distinct  notice  to 
the  tenant  that  he   intends  to  dispute  the 
validity  of  the  lease  under  which  he  claims 
to  hold  ;  because,  if  he  intends  to  dispute  the 
tenant's  title,  he  ought  to  leave  to  the  tenant 
an  opportunity  of  refusing  payment  of  the 
rent  under  the  lease.     If  the  fact  of  receipt 
of  rent  by  the  plaintiff  is  established,  I  think 
that  the  inference  of  a  recognition  on  his 
patt   of   the    putnee    lease    clearly  follows. 
And   upon   the    evidence,   which   it   is   not 
necessary  to  advert  to  at  length,  for  I  agree 
with  the  conclusion  arrived  at  on  that  evi- 


dence by  the  Subordinate  Judge,  1  think  it 
is  clear  that  the  malikanah  was,  after  tbe 
death  of  Myna  Koowaree,  paid  to  the  plaint- 
iff's mookhtear.  Hurry  Krishto  Mytee,  and  I 
think  it  has  been  rightly  inferred  that  tbe 
plaintiff,  whose  own  mookhtear  has  sworn  that 
the  money  was  received  by  him,  had  full 
knowledge  of  such  payments,  and  that  the 
money  was  applied  to  his  use  and  benefit 
Therefore,  on  that  ground  I  should  say 
that  the  plaintiff  is  now  prevented  from 
contesting  this  lease. 

But  I  think  that  by  far  the  strongest  ground 
of  the  defendant  in  this  case  is  upon  what 
may  be  called  the  merits  of  the  transaction. 
As  I  understand   the  position  of  affairs  in 
the  year    1268,  when   the  plaintiff's  rooifaer 
granted  the  izarah  lease,  it  was  this  that  there 
was  a  debt,  which  I  do  not  understand  it  10  be 
disputed  was  a  valid  and  binding  debt,  upon 
this  property,  amounting  to  Rupees  3,000: 
and  as  I  understand  the  izarah  lease  which 
was  then  granted,   it  was  an  arrangement 
very  much  in  the  nature  of  an  usufructuary 
mortgage  of  the  profits  of  this  propert}*  in 
respect  of  that  debt.     I  think  it  is  clear  that 
the  lease  recites  that  the  estimated  collec- 
tions  of    the  mehal   Uking  one  year  with 
another,  and  supposing  there  to  be  no  eilra- 
ordinary  calamities,  would  be  Rupees  1,041 ; 
the  Government  revenue  and  the  payments 
made  to  the   Government  for  keeping  up 
certain  bunds  in  repair  are  Rupees  635 ;  and 
the  balance  of  Rupees  406  was  to  be  divided 
as    follows :    namely,    Rupees    226   to  go 
towards  the   principal  and    interest  of  liic 
money   due  on  the    izarah   lease,  and  the 
remaining  sum  of  Rupees  180  was  to  go  to 
the  lady  herself  for  the  purpose*  of  earning 
on  the  expenses  connected  with  the  idol; 
that  izarah,  which  would   have  expired  m 
the  year  1297,  was  in  substitution  of  a  pre- 
vious one,  the  terms  of  which  have  not  been 
fully  stated,  but  under  which,  1  undersi^d, 
the  sum  of  money  secured  to  the  izaradar 
was    somewhat  less.     The  izarah  of  i^^f 
besides  the  arrangement  about  the  distnbu- 
tion   of  the  collections,  provided  also  that 
any  loss  which  might  be  incurred  in  conse- 
quence of  droughts  or  the  bursting  of  the 
Company's  embankments,  should  be  ascer- 
tained by  an  Ameen  according  to  custorn. 
and  the  deduction  in  favor  of  the  lessee  made 
accordingly,  and  it  was  in  consideration 
that    that  the    izaradar    undertook   to  ois- 
charge  the  Phoolbundee.     Well,  two  yeaw 
after  that,  one  of  these  calamities  did  occ 
— there  was  an  inundation  which,  there  00 
not  seem  to  have  been  any  question,  0 
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occor  at  the  time,  and  which  was  caused  by 
oaeof  the  circumstances  contemplated  in  the 
izarah  actually  occurring,  namely,  the  burst- 
ing of  the  Company's  bund,  and  the  conse- 
quence was  that  a  claim  would  have  arisen  for 
compensation  for  the  loss  incurred  as  therein 
provided.  In  addition  to  that,  it  was  alleged 
that  some  repairs  had  become  necessary  to  the 
temple,  and  that  a  further  sum  of  money 
las  required  for  that  purpose.  Under  these 
ciituoistances,  it  seems  that  what  was  actu- 
ally done  was  that  a  putnee  was  granted  by 
M)FDa  Koowaree  Beebee  to  the  defendants; 
that  is  to  say,  a  permanent  interest  was 
sobstitated  for  the  30  years'  lease;  in  consi- 
deration of  this,  the  whole  of  the  debt  was 
extinguished;  all  possible  liability  or  re- 
sponsibility for  such  accidents  as  droughts  or 
inondations  caused  by  the  bursting  of  the 
embankments  was  got  rid  of,  and  all  claim 
for  the  past  calamity,  that  is,  for  the  losses 
occasioned  by  the  previous  inundation,  was 
also  extinguished.  Myna  Koowaree  also  re- 
ceived a  sum  of  Rupees  598  in  ready  money 
besides  a  slight  increase  of  about  Rupees  1 6 
and  from  Rupees  iSo  to  Rupees  196-12  in 
tbe  annual  malikanah  of  the  property. 

Now,  the  question  which  we  have  to  decide 

is,  whether  or  not  that  was  an  arrangement 

vbich  Myna  Koowaree  Beebee  in  her  position 

as  diebait  of   the   idol   had   the  power  to 

make.    The  Subordinate  Judge  says  that, 

"the  fact  being  that  there  is  no  proprietor, 

•*  and  that  there  is  property  for  the  worship 

''of  tbe  thakoor,  there  can   be  no   reason 

"why  in  such  a  case  there  should  be  any 

•*  debts  at  all.     Tbe  property  cannot  be  made 

"liable  for  any  debts  contracted  at  any  time 

'by  the  shel^it  for  the  time  being,  and  the 

"defendants  are  unable  to  give  any  proofs 

"  ihai  the  debts  were  contracted  on  account 

'of  the  worship  of  the  thakoor.     Although 

**lhe  defendants    have    through    their  wit- 

"  nesses  spoken  of  some  repairs  done  to  the 

"temple  of  the  thakoor,  it  does  not  appear 

*'from  that  that  any  debt  was  incurred  on 

•^that  account;  consequently  that  does  not 

"josiify  the  giving  of  the  putnee."     Then, 

Mier  adverting  to  the  fact  of  the  inundation, 

jje  says:    "By  the   Hindoo  Shastras,    the 

"sets  of  a  Hindoo  widow  and  shebait  as 

l^shebait  cease    to    have  effect  after  their 

<5«th.  Myna  Koowaree  was  simply  the 
"jhcbait,  and  she  had  no  authority  to  pass 
''|be  property  to  other  hands,  and  the  grant- 
"  ^Z  of  a  putncc  is  in  a  certain  sense  a  sale 
"for  which  she  had  no  power.'' 

^ow,  it  is  not  necessary  for  us  in  the  case 
lo  enter  very  minutely  into  the  rights  which  a 


shebait  possesses  as  to  the  disposal  of  the  pro- 
perty under  his  charge ;  for,  notwithstanding 
that  the  appellants  in  their  eleventh  ground 
of  appeal  have  taken  some  objections  to 
the  reference  which  the  Court  below  made 
to  the  case  of  a  Hindoo  widow  as  analogous 
to  this  case,  Mr.  Allan,  who  appeared  before 
us  as  pleader  for  the  appellants,  has  accepted 
the  analogy,  for  the  purposes  of  this  argu- 
ment, between  a  case  of  alienation  by  a 
widow  and  by  a  shebait;  and  that  view 
of  the  question  has  not  been  contested, 
and  I  think  that  it  may  well  be  accepted, 
and  very  fairly  accepted,  as  an  analogous 
case.  The  question,  therefore,  which  we 
have  before  us  in  this  case,  as  in  the  case  of 
a  Hindoo  widow  alienating  a  portion  oftier 
husband's  estate  under  a  legal  necessity,  is, 
as  regards  the  power  of  Myna  Koowaree  to 
grant  the  putnee  which  it  is  now  sought  to 
set  aside,  whether,  looking  to  all  the  cir- 
cumstances of  the  case,  her  act  was  a  pru- 
dent and  a  wise  act  in  respect  of  the  pur- 
poses for  which  she  was  shebait ;  and  in 
estimating  the  validity  of  the  defendant's 
purchase  of  the  putnee  rights  in  the  pro- 
perty in  dispute,  we  shafl  have  to  consider 
whether  they,  acting  as  bond-fide  and  pru- 
dent purchasers  would  have  acted,  satisfied 
themselves,  as  far  as  they  could,  that  there 
was  a  fair  and  apparently  sufficient  ground 
of  necessity  made  out  for  this  alienation, 
which  is  certainly  an  unusual  and  an  ex- 
ceptional e.xercise  of  the  powers  which,  by 
law,  either  a  shebait  or  a  Hindoo  widow 
would  hold. 

It  seems  to  me  that,  looking  to  all  the 
circumstances  of  the  case,  there  was  such 
an  apparent  case  of  necessity  as  would 
justify  them  in  purchasing  those  putnee 
rights.  The  pleader  for  the  respondent  has 
tried  to  make  out  that,  under  the  terms  of 
the  izarah  lease,  the  property  would  revert 
to  the  shebait,  after  the  expiry  of  the  30 
years,  free  from  the  debt  of  Rupees  3,000, 
with  which  it  was  burdened  in  1 268  ;  but 
there  is  nothing  of  the  kind  in  the  deed. 
The  deed  is  silent  as  to  what  is  to  take  place 
at  the  expiration  of  its  term  of  30  years ; 
and  considering  that  the  sum  of  Rupees  226, 
which  is  all  that  would  come  annually  into 
the  hands  of  the  izaradar  under  the  terms 
of  the  izarah  lease,  is  only  about  7^  per 
cent,  upon  the  capital  debt ;  and  looking  to 
what  is  generally  considered  to  be  the  usual 
rate  of  interest  in  this  country,  it  seems  to 
me  most  improbable  that  so  large  a  debt 
and  the  interest  due  upon  it  could  be 
satisfied  by  the  annual  payment  of  a  sum  of 
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226  rupees  only  for  30  years.  It  is  true 
that  the  instrument  says  that  the  sum  of 
Rupees  226  to  be  retained  annually  by  the 
izaradar  is  for  both  principal  and  interest; 
but  from  a  passage  in  Macpherson  on  Mort- 
gages, page  9,  which  says  that  it  is  usual  in 
usufructuary  mortgages  to  make  principal 
and  interest  chargeable  on  profits  alone 
expressly  for  the  purpose  of  making  il  clear 
that  there  is  no  personal  liability  on  the 
part  of  the  mortgagor,  I  think,  ahhough,  no 
doubt,  the  words  of  this  instrument  are  pe- 
culiar, that  the  true  explanation  of  the 
meaning  of  these  words  is  that  Rupees  226 
is  to  be  paid  in  respect  of  interest  only,  and 
not  in  part-reduction  of  the  debt ;  but  that  no 
paif  of  the  property  except  this  margin  of 
profits  is  to  be  a  security  for  the  principal  or 
interest.  This  appears  to  me  to  be  a  far  more 
probable  construction  than  that  the  yearly 
payment  of  226  rupees  should  in  30 
years  discharge  so  large  a  debt  as  3,000  ru- 
pees with  the  accruing  interest.  This  being 
so,  it  really  follows  (and  it  was  at  one  time 
almost  so  admitted)  the  value  of  the  rever- 
sion, which  was  all  the  idol  had  when  this 
putnee  lease  was  granted,  must  have  been  ex- 
ceedingly small ;  and  it  seems  to  me  that  it 
was  by  no  means  an  improper  or  imprudent 
arrangement,  and  the  defendants  may  have 
been  fully  justified  in  believing  that  Myna 
Koowaree  was  acting  with  perfect  good  faith 
in  the  interest  of  her  trust  when  the  izarah 
for  30  years  was  converted  into  a  perma- 
nent interest  in  their  favor  by  the  grant  of 
a  putnee  lease  which  by  its  terms  relieved 
her  entirely  from  the  old  debt  with  which 
the  property  was  admittedly  burdened ; 
which  relieved  her  of  all  claims  in  respect  of 
the  losses  incurred  on  account  of  the  previous 
inundation ;  which  increased  to  some  extent 
the  annual  sum  receivable  by  her ;  whilst 
the  sum  of  money  in  hand  which  she  would 
receive  as  balance  of  the  consideration 
would  provide  for  the  repairs  which  it  had 
become  necessary  to  make  to  the  temple  of 
the  idol. 

Therefore,  taking  this  case  upon  the  ground 
I  have  taken  it,  that  it  is  analogous  to  the 
case  of  a  Hindoo  widow,  and  that  the  de- 
fendants who  purchased  from  Myna  Koo- 
waree Beebee  as  shebait  are  precisely  in  the 
same  position  as  the  purchaser  from  a  Hindoo 
widow  would  be,  I  think  that  the  defend- 
ants have  made  out  a  case  upon  which  they 
are  entitled  to  a  finding  that  their  purchase 
of  the  putnee  rights  in  the  property  in  suit 
was  a  bond-fide  purchase  made  by  them  in 
the  full  belief  that  there  was  a  legal  neces- 


sity for  the  alienation  ;  and  that  they  have 
shown  good  primd-facit  grounds  for  SKh  a 
necessity;  and  in  the  absence  of  any  evi- 
dence on  the  part  of  the  plaintiff  to  coun- 
teract that  adduced  by  the  defendants,  and 
to  show  that  the  small  sum  of  money  re- 
ceived by  Myna  Koowaree  on  granting  this 
putnee  was  applied  by  her  to  anything  else 
but  the  expenses  of  the  idol.  I  think  that  we 
are  fully  justified  in  holding  that  there  was 
power  in  this  case  to  make  the  alienaiioQ 
and  create  the  putnee  lease ;  that  the  appeal 
ought  to  be  decreed,  and  this  suit  dismiss- 
ed with  costs  in  this  Court  and  in  the  Coort 
below. 

Kemp,  y. — I  concur  in  this  judgment.  In 
the  eleventh  ground  of  appeal  to  this  Court 
the  appellants  state  that  the  Lower  Court 
was  wrong  to  apply  the  rules  in  cases  of 
alienations  by  a  Hindoo  widow  to  this  case. 
By  this,  I  understand  that  they  considered 
that  test  to  be  too  strict  a  test  with  refer- 
ence to  the  circumstances  of  this  case;  bnl 
as  shown  by  Mr.  Justice  Markby,  even 
submitting  their  case  to  that  test,  they  have 
shown,  in  my  opinion,  most  satisfactorily  that, 
putting  their  case  even  as  high  as  that  of  a 
Hindoo  widow,  the  putnee  was  made  under 
legal  necessity.  I,  therefore,  concur  in  re- 
versing the  decision  of  the  Subordinaic 
Judge.  Plaintiff's  suit  is  dismissed,  and  this 
appeal  decreed  with  costs. 


The  nth  August  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Pleading:8— Practice  of  High  Court 

Case  No.  132  of  1869. 

Application  for  review  of  judgment  passed 
by  the  Honble  Justices  F.  B,  Kemp  and 
W.  Markby,  on  the  ph  March  iSSg,  « 
Special  Appeal  No.  2278  of  1S66, 

Messrs.  M.  S.  Rousseau  and  another.  De- 
fendants (Appellants),  Petitioners, 

versus 

Nuboo  Kishore  Bhudro  and  another,  Plaint* 
iffs  (Respondents),  Opposite  Party. 

Mr,  M,  Z.  Sandel  for  Petitioners, 

Baboos  Kalee  Mohun  Doss  and  Nuleet 
Chunder  Sein  for  Opposite  Party. 
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Where  an  appellant  had  been  heard  at  length,  and 
tbe  respondent  heard  partly  in  answer,  and  the  Court 
came  to  a  conclusion  after  research  into  the  record  with- 
out any  new  matte  r  beingf  brought  forward  by  the 
respomient,  it  was  considered  unnecessary  to  hear  the 
appellant  in  reply. 

Markbvy  J, — I  THINK  that  this  application 
for  review  must  be  rejected.  The  second 
ground  of  review  which  suggests  an  error  in 
the  judgment  itself  has  not  been  very  much 
relied  on,  but,  even  if  it  had,  it  would  not  be 
a  tenable  ground,  inasmuch  as  the  point 
referred  to  in  that  ground  of  review  was  a 
point  which  has  been  considered  and  deter- 
mtoed  by  the  judgment  of  this  Court,  and  we 
have  (I  should  go  so  far  as  to  say)  no  power 
to  admit  a  review  .upon  the  mere  allegation 
that  our  judgment  is  erroneous  on  a  point 
which  we  have  considered. 

Upon  the  other  point,  which  relates  to  a 
matter  of  procedure  in  the  course  of  the  en- 
quiry, the  complaint  is  that,  having  heard  the 
respondent's  argument  in  answer  to  the  ap- 
pellant, we  refused  to  hear  the  appellant's 
reply. 

Now,  I  really  do  not  think  there  is  any 
doubt  as  to  what  is  the  practice  of  the  Court. 
The  practice  of  the    Court  is  substantially 
what  is  laid  down  in  the  book  referred  to, 
containing  the  rules  of  practice  of  the  Pre- 
sidency Sudder  Court  published  by  Carrau 
in   1856.     The    appellant    begins,   the   re- 
spondent is  then  heard,  and  the  appellant 
has  a  reply    to  the   respondent's   answer; 
but  that  reply  is  not,  at  least  ought  not  to 
be,  a  reiteration  of  the  arguments  in  support 
of  the  appeal,  but  simply  in  refutation  of  the 
new  matter  brought  forward  by  the  respond- 
ent  in    his    answer.     In    this    case,    after 
having  heard  the  appellant  for  a  considerable 
length  of  time,  the  portion  of  the  day  which 
remained  was  occupied  by  the  respondent, 
ind  the  litigation  having  been  a  very  long  one, 
and  the  facts  of  the  case  somewhat  compli- 
cated, one  of  us,  in  the  course  of  time  which 
intervened  from  the  rising  of  the  Court  to 
the  time  of  its  sitting  again  on  the  next  day, 
^ent  carefully  through  all  the  papers ;  and 
before  coming  into  Court,  on  a  consultation 
held  between  us,  we  came  to  the  conclusion 
that  the  special  appellant's  objections  could 
not  prevail.     We  came  to  that  conclusion 
entirely   upon    our   own   researches   in   the 
record  and  on  the  arguments  of  the  special 
appellant,    and  not  upon  any    new   matter 
opened  up  by  the  respondent's  pleader;  upon 
that,  we  decided   not  to  hear  the  respondent 
*ny  farther,  and  it  became,  therefore,  unne- 
cessary to  hear  the  appellant  in  reply.    The 


course  we  adopted  is,  I  believe,  in  perfect 
accordance  with  the  practice  of  this  Court 
and  of  every  other  Court  with  which  I  am 
acquainted.  No  new  matter  of  any  kind 
was  brought  forward  by  the  respondent,  and 
to  hear  the  appellant  again  would  have  been 
simply  to  allow  a  reiteration  of  the  argu- 
ments already  heard.  We,  therefore,  think 
that  this  ground  also  entirely  fails,  and  that 
this  application  for  review  must  be  rejected 
with  costs. 

Kemp,  y. — I  am  of  the  same  opinion. 


The  1 2th  August  1869.  • 

Present :  * 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Encumbered  property— Registration— No  notice 

— Caveat  emptor. 

Case  No.  364  of  1869. 

Special  Appeal  from   a  decision  passed  hy 
the  Judge  of  Rajshahye,  dated  the  18th 
November   1868,    reversing   a   decision   of 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  gth  April  1868, 

Doollub  Sircar  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Kristo  Coomar  Bukshee  (Plaintiff), 
Respondent, 

Bahoos  Tara  Prosunno  Mookerjee  and 
Kalee  Mohun  Doss  for  Appellants. 

Bahoos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Respondent. 

5  mortgaged  an  estate  to  A/  by  a  bond  which  was  re- 
gistered.  After  registration,  M  having  obtained  a 
money.dccree  against  5  attached  the  estate  in  execution, 
and  sold  it  witnout  making  any  mention  of  the  mort- 
gage. He  afterwards  obtained  a  decree  on  his  registered 
Bond,  and  sold  it  to  a  party  who  attached  the  estate  in 
execution.  The  purchaser  of  the  estate  intervened  un- 
der Section  246,  Code  of  Civil  Procedure. 


Norman,  J, — This  is  a  suit  by  the  plaint- 
iff to  establish  his  title  as  purchaser  of  kis- 
mut  Joypoora  against  the  defendant,  who  is 
seeking  to  bring  the  property  to  sale  in  exe- 
cution of  a  decree  on  a  bond  by  which  the 
property   had   been  pledged  by  the    prior 
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owner  before  the  date  of  the  plaintiff's  pur- 
chase.    The  facts  are  as  follow : — 

One  Kudum  Sircar  mortgaged  kisnaut 
Joypoora  to  Ram  Joy  Mojoomdar  by  a 
bond  which  was  registered  under  the  provi- 
sions of  Section  53  of  Act  XX.  of  1866. 
-  Subsequently  to  the  registration  of  the  bond, 
Ram  Joy,  having  obtained  a  money-decree  in 
a  suit  against  Kudum  Sircar,  caused  kismut 
Joypoora  to  be  attached  and  sold  in  execu- 
tion of  the  decree.  In  describing  and  parti- 
cularizing the  property  to  be  sold,  he  made 
no  mention  of  the  mortgage,  but  allowed  the 
properly  to  go  to  sale  as  if  it  had  been  un- 
encumbered. The  plaintiff  purchased  the 
property  for  a  large  sum.  Rupees  1,500. 

Ram  Joy  Mojoomdar  afterwards  obtained 
a  decree  on  his  registered  bond,  which  he 
sold  to  the  defendant.  In  execution  of  that 
decree,  the  defendant  taused  kismut  Joy- 
poora to  be  attached.  The  plaintiff  inter- 
vened under  Section  246  without  success. 

The  question  in  the  present  suit  is  whether 
the  defendants  have  a  right  to  sell  the  pro- 
perty under  the  decree  which  they  have 
purchased. 

The  Judge,  reversing  the  decision  of  the 
Principal  Sudder  Ameen,  holds  that  the  de- 
fendants must  be  considered  as  standing  in 
the  same  position  as  Ram  Joy  Mojoomdar, 
and  that  they  have  no  such  right. 

The  defendants  appeal.  They  contend 
that  only  the  rights  and  interests  of  Kudum 
Sircar  were  sold  under  the  decree,  that  the 
plaintiff's  purchase  was  subject  to  the  lien 
under  the  bond,  and  that,  the  bond  having 
been  duly  registered  under  Section  53,  the 
plaintiff  must  be  deemed  to  have  bought  with 
notice  of  the  charge  created  by  it. 

We  think  that  the  decision  of  the  Judge 
is  correct. 

By  causing  the  property  of  Kudum  Sircar 
to  be  sold  in  execution  of  a  decree,  having 
not  only  made  no  objection  to  the  property 
being  sold  as  the  absolute  property  of  Kudum 
Sircar,  but  actually  suppressing  the  fact  of 
the  charge  upon  it  created  by  the  bond.  Ram 
Joy  Mojoomdar  induced  the  plaintiff  to  buy 
the  property  in  the  belief  that  the  title  of 
Kudum  Sircar  was  a  valid  one,  and  that,  so 
far  at  least  as  he  was  concerned,  there  was 
nothing  to  prevent  a  purchaser  from  acquir- 
ing a  good  title  as  owner.  We  may  add  that 
Ram  Joy  Mojoomdar  apparently  had  the  full 
benefit  of  the  money  realized  by  the  sale 
which  took  place. 


Under  these,  circumstances,  Ram  Joy 
could  not  set  up  the  lien  under  his  bond  as 
against  a  purchaser  who  bought  the  right  of 
Kudum  Sircar.  The  right  was  allowed  by 
Ram  Joy  for  his  own  purpose  to  appear  to 
be  that  of  an  absolute  owner,  and  Ram  Joy 
could  not  now,  to  the  prejudice  of  the  plaint- 
iff, say  that  it  was  not  so.  The  defendants 
wlio  are  merely  executing  Ram  Joy's  decree, 
can  have  no  greater  right  than  Ram  Joj 
himself. 

The  appeal  is  dismissed  with  costs. 


The  1 2th  August  1869. 

Present  : 

The  Hon'blc  J.  P.  Norman  and  E.  Jackson, 

yiKfges. 

Relinquishment  of  rirht  of  occupancy— Zemin- 

dar^  rights. 

Case  No.  691  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Rungpore,  dated 
the  2jrd  December  1868,  affirming  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  j//i  September  1868, 

Iluro  Doss  and  another  (Plaintiffs), 
Appellants, 

versus 

Gobind  fihuttacharjee  and  another 
(Defendants),  Respondents, 

Baboo  Issur  Chunder  Chuckerbutty  for 

Appellants. 

Baboo  Grija  Sunknr  Mojoomdar  for 
Respondents. 

A  ryot  having^  left  his  homestead  in  his  zeraindir'^ 
viliag^e  and  built  a  new  house  elsewhere,  thezemlndir 
sent  him  a  let'er  inquiring  why  he  had  run  away,  and 
jfivinir  him  notice  to  appear  and  arranpre  about  the  jolf. 
'ihc  ryot  grave  no  answer,  and  did  nothing  in  the  mat- 
ter. The  zemindar  then  gave  a  fresh  pottah  to  a  new  , 
ryot. 

Held  that  the  r>rot  had  abandoned  the  land,  aod  the 
zemindar  had  the  rijflk  to  re-let  it  to  another. 

Norman,  J, — This  is  a  suit  for  posses- 
sion of  a  tenure  consisting  of  rather 
more  than  one  drone  of  land  of  which  ibc 
plaintiff  alleges  that  he  has  a  right  of  occu- 
pancy. 
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The  facts  are  shortly   ihese.      In   Augh- 
ran   1274,   or   in   other    words,    November 
1867,  the  plaintiff  left  his  homestead  in  the 
defendant's  village,  and  built  a  new  house 
in  a  village  belonging  to  another  zemindar. 
Od  the  iith  Pous»  the  defendant,  who  was 
tJK  zemindar,  caused  a  letter  to  be  sent  to 
the  plaintiff,  asking  him  why   he   had   run 
awaVr  saying   that   he   did   not  know   why 
plaintiff  bad  run  away,  and  giving  him  no- 
tice that   be   was    required    to   be    present 
within  seven   days   in   the  zemindary   cut- 
cherry  to  make  some  arrangement  about  the 
settlement  of  his  jote.    The  plaintiff  gave 
no  answer  whatever  lo  this  letter,  and   in 
Mangh  the  defendant  granted  a  pottah  of  the 
land  to  a  new   ryot,  considering  that  the 
plaintiff  had  abandoned  his  tenure. 

The  plaintiff  brought  his  suit  praying  to 
be  restored  to  possession,  on  the  6th  August 
1868.  That  suit  was  dismissed  by  the 
Deputy  Collector,  and  his  decision  was 
affirmed  by  the  Judge  of  Rungpore. 

The  plaintiff  appeals  specially  to  this 
Court. 

We  think  that  the  decision  of  the  Lower 
Conits  is  perfectly  correct.  The  right  of 
occopancy  given  by  Section  6  is  simply 
what  it  professes  10  be-  a  righi  to  occupy 
««</  hold  the  land.  If  the  ryot  of  his  own 
free  will  quits  and  abandons  the  land,  it 
appears  to  us  that  there  is  nothing  in  Sec- 
tion 6  to  prevent  the  zemindar  from  re-letting 
tbe  land  and  getting  the  rent  to  which  he  is 
entitled  from  a  new  tenant. 

"Hie  evidence  of  abandonment  in  the  pre- 
'ttit  case  is  quite  satisfactory.  In  leaving 
Ihc  village  of  the  defendant,  the  plaintiff 
^^^^  to  be  a  khood-khast  ryot  of  his  vil- 
«?c.  The  zemindar  had  no  security  as  to 
^l«n  he  would  come  back ;  and  the  plaintiff, 
*ken  applied  to,  refused  to  state  whether  he 
^">ttW  come  back  or  cultivate  the  land. 
Vol  XII. 


After   the   expiration   of  a  month  from   the 
j  date  of  his   letter,   the  zemindar  granted  a 
fresh  pottah  to  a  new   ryot  lo  cultivate  for 
the  year  1275,     He  certainly  could  not  be 
bound  lo  keep  the  land  vacant,  to  suit  th€ 
convenience  of  a  ryot  who  had  run  away, 
and  who  not  only  did  not  answer  the  defend- 
ant's  letter,  but  who  down   to  August  did 
not  take  any  steps  to  iissert  his  alleged  title 
to  hold  the  land. 

That  being  so,  the  Judge  was  right  in 
holding  that  the  plaintiff  had  abandoned  the 
land.  The  suit  was  properly  dismissed.  T^e 
appeal  is  also  dismissed  with  costs. 


The  1 2th  August  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  arid  W.  Markby, 

Judges, 

Execution— Joint  liability. 

Case  No.  285  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the 
nth  June  r86g,  affirming  an  order  of  the 
Subordinate  Judge  of  the  District^  dated 
the  j/st  A  ugust  1868. 

Sreenath  Ghose  (Judgment-debtor),  Appel- 
lant, 

versus 

Saheb  Ram  and  others  (Decree-holders), 

Respondents, 

Bama  Churn  Banerjee  for  Appellant. 
No  one  for  Respondents. 

In  a  joint'decree  the  execution-creditor  is  at  liberty 
to  proceed  against  all  or  any  of  his  judg^ent^tlebtors 
as  he  may  choose.  If  a  landlord  and  his  gomashtah  are 
declared  jointly  liable,  the  decree-holder  is  not  wrong 
in  law  in  proceeding  against  the  gomashtah  in  the  first 
instance. 

Kemp,  J, — Two  points  are  taken  in  special 
appeal,  first,  '*  that  the  Lower  Courts  have 
**  misconstrued  the  decree  sought  to  be  exe- 
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"  cuted,  in  holding  that  your  petitioner  was 
"liable  under  it,  whereas  the  decree  when 
"read  with  the  judgment  on  which  it  is 
"based  clearly  shows  that  the  ijaradars, 
"namely,  Lalla  Hureehui  Pershad  and 
"  Baboo  Buree  Singh,  were  the  parties  made 
"  liable  under  the  decree,  and  not  your  peti- 
*'tioner;"  and,  secondly,  "that  even  if  it  be 
"considered  that  your  petiiioner  was  liable 
"  along  with  the  ijaradars,  the  decree  should 
"  not  be  allowed  to  be  executed  against 
your  petitioner  unless .  it  is  in  the  first 
ivistance  executed  against  the  ijaradars 
who  are  the  parties  chiefly  interested." 
These  grounds  are  given  in  the  words  of 
the  petition  of  appeal. 

On  the  first  ground,  I  think,  after  hearing 
the  decretal  order  read,  that  the  petitioner, 
the  special  appellant,  is  jointly  liable  with 
the  lessees  unJer  the  decree.  There  can  be 
no  question  that  the  distraint  was  an  illegal 
one,  and  that  it  admittedly  was  so  appears 
from  the  fact  that  an  issue  was  raised  as  to 
whether  the  lessees  were  liable  for  the  illegal 
act  of  their  gomashtah,  the  special  appellant 
before  us ;  and  it  does  not  follow  that  because 
^  liability  of  the.  lessees  is  established,  the 
gomashtah  is  relieved  from  all  liability.  The 
decretal  order  being  very  clear  as  to  the 
liability  of  the  special  appellant,  I  think  that 
the  Court  below  has  not  misconstrued  the 
decree,  and  the  first  ground  of  appeal  there- 
fore fails. 

On  the  second  ground,  we  have  been  re- 
ferred to  a  case  which  is  not  published,  but 
an  authenticated  copy  of  which  has  been 
filed  with  the  record,  and  which  was  decided 
on  the  13th  September  1865  by  Justices 
Loch  and  Glover.  That  was  a  case  in  which 
the  Court  of  Wards  and  their  snrburakar, 
Mr.  Gregor  Grant,  were  sued  for  wassilat, 
and  a  decree  was  passed  against  both  jointly. 
The  learned  Judges  in  that  case  were  of 
opinion  that  execution  could  not  be  taken 


out  against  Grant  until  every  means  ha( 
been  taken  to  recover  the  amount  cover 
by  the  decree  from  the  Court  of  Wardsj 
l*he  Judges  did  not  express  any  very  decidij 
ed  opinion  in  the  matter,  and  whattvcl 
the  law  may  be  as  between  the  Court  ol 
Wards  and  a  surburakar,  it  is  very  cleitf  thai 
in  the  present  case  between  a  iandbrd  am) 
his  gomashtah,  who  both  have  been  guihr  of 
an  illegal  act,  and  both  have  been  held  to  be 
jointly  liable,  the  Lower  Courts  were  not 
wrong  in  law  in  allowing  the  decree-bcMer 
to  proceed  against  the  gomashtah,  the  ap- 
pellant before  us. 

The  appeal  is  therefore  dismissed,  bat 
without  costs,  as  no  body  appears  for  the 
respondents. 

AJatkb}',  y, — I  am  of  the  same  opioion. 
With  regard  to  the  case  that  has  been  cited 
upon  the  second   point,    I   am  very  mucb 
inclined  to  think  that  if  we  had  any  thing 
more  than  the  short  judgment  of  the  Govt 
before  us,  it  is  very  possible  that  that  cue 
might  be  explained  ;  but  even  if  it  could  not, 
I  must  say,  although  wi'.h  great  respect  for 
the  Judges  who  decided  that  case,  (bat  I 
should   have   some  difficulty  in  coming  to 
a  conclusion  that  in  a  joint  decree  against 
the  Court  of  Wards  and  the  servants  of  the 
Court  any  control  could  be  exercised  as  10 
which    parly    the   e.xecution-creditor  sboold 
proceed  against.     I  consider  that  in  a  joint 
decree  in  every  case  the  execution-credhor 
is  at  liberty  to  proceed  against  all  or  any  of 
his  judgment-d^tors  as  he  may  choose.    Bot 
as   has  been    pointed   out    by  Mr.  Jtwticc 
Kemp,  this  is  not  a  case  between  the  Court 
of  Wards  and  their  servant,  but  a  case  be- 
tween an  izaradar  and  his  gomashtah,  so  that 
it  is  not  necessary  to  say  decisively  in  this 
case  whether  or  no  the  former  decision  01 
this  Court  quoted  above  is  right. 

I  am  quite  clear  that  in  this  case  execuiiw 

may  proceed  against  the  gomasbiab* 

b 
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The  12th  August  i86g. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

CcrtiEcates  nnder  Act  XKVII.,  i860— Section 
xox,  Actvni.»  1859. 

Case  No.  J  50  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
6y  the  Offiiiaiing  Judge  of  Midnapore, 
dated  ike  r^fh  May  i86g. 

Ameer annissa  Beebee  (Objector),  Appellant^ 


versus 

Afeeotoonissa  Beebee  and  others  (Petitioners), 

Respondents, 

Mr,  R,  T,  Allan  and  Bahoo  Hem  Chunder 
Boner jee  for  Appellant. 

Bohoos  Gopeenalh  Mookerjee  and  Mohesh 
Chunder  Base  for  Respondents. 

A  rertiBcatc  under  kf\  XXVII.  of  1S60  cannot  be 
frantcd  tn  any  number  of  representatives  of  the  de- 
cttsed  either  under  the  Hindoo  or  the  Mahomedan 
law  ;  as  it  would  not  facilitate  the  collec^n  of  debts 
to  jjTaot  certificates  to  separate  applicants  entitled  to 
frutiooal  shares  of  the  estate. 

If  flome  of  ihe  shareholders  do  not  consent  to  one 
tKfc&c»Xit  beirtg  (granted  to  all,  it  is  within  the  compe* 
tocy  of  the  Court  under  A^  XXVII.  of  i860  to  select 
one  or  more  of  those  shareholders  who  would  consent 
te>cl»  and  appoint  him  or  them  as  representatives  of 
tic  deceased.  If  this  could  not  be  done,  a  Receiver 
■icfat  be  appointed  under  Section  101  of  A(5^  VI 1 1.,  1S59. 

Kemp^  J, — This  was  an  application  for  a 

cenificate     under    the     provisions    of    Ad 

XXVH.    of    i860    on    the    part   of    Afee- 

utooQissa,  Nadertinnissa,  and  Haiemunnissa ; 

tile  firsi  party  alleging  herself  to  be    the 

vife,   and   the    two   latter  parties    alleging 

themselves  to  be  the  daughters  of  the  late 

^joUm  Hossein  alias  Haree  Meah.     In  the 

PctiuoQ  applying  for  a  certificate,  the  shares 

which  the  applicants  considered  themselves 

entitled  to  under  the  Mahomedan  Law  are 

set  fofth,  and  it  is  said  that  debts  and  the 

rom$  to  be  received  by  the  deceased  in  pro- 

IKHtion  to    the    shares    of    the    applicants 

At&ottnt  to  about   1,000  rupees  per  annum. 

^e  ^pUcaxion  was  opposed  by  the  widow 

of  the  deceased,  who  alleges  that  the  appli- 


cants are  not  the  married  wife  and  the  legi- 
timate daughters  of  the  deceased,  and  there* 
fore  not  entitled  to  a  certificate. 

The  Judge,  after  taking  evidence  on  both 
sides,  has  come  to  the  conclusion  that  the 
applicants  are  the  wife  and  the  legitimate 
daughters  of  the  deceased,  and  he,  therefore, 
granted  them  a  certificate.  The  qotstion 
which  arises  in  this  case,  although  not  taken 
in  the  Court  below  or  in  the  grounds  of 
appeal,  is  one  which  we  think  we  ought  to 
express  an  opinion  upon.  Under  Section  6 
of  Act  XXVII.  of  i860,  the  granting  of  a 
certificate  may  be  suspended  by  this  Court. 
It  is  in  the  discretion  of  the  Court  to  de- 
clare the  party  to  whom  the  certificate 
should  be  granted,  or  it  may  direct  such 
further  proceedings  for  the  investigation  of 
the  title  as  it  shall  think  fit.  As  this,  there- 
fore, is  a  matter  in  which  the  Court  has 
discretion,  we  think  it  proper  although  this 
point  was  not  taken  in  the  Court  below,  to 
allow  it  to  be  taken  in  this  stage  of  the  case. 

It  appears  to  me  a  matter  of  great  doubt 
whether  a  certificate  to  collect  fractions  of 
debts  due  to  a  deceased  party  can  be  granted 
under  the  provisions  of  the  Act.  It  appears 
that  the  Act  was  passed  to  provide  for  the 
greater  security  of  persons  paying  debts  due 
to  the  representatives  of  a  deceased  Hindoo 
or  Mahomedan.  It  was  also  passed  to  faci-^ 
litate  the  collection  of  such  debts  by  remov* 
ing  all  doubts  as  to  the  title  of  the  represent* 
atives  to  demand  and  receive  the  sums  due. 
It  appears  to  me  that  the  Legislature  did 
not  intend  that  a  certificate  should  be  granted 
to  any  number  of  representatives  of  the 
deceased  under  either  the  Hindoo  or  the 
Mahomedan  Law.  It  is  notorious  that  under 
the  Mahomedan  Law  the  deceased's  estate 
might  be  split  up  into  a  great  number  of  es- 
tates of  a  very  trilling  extent,  and  it  there- 
fore would  not,  in  my  opinion,  be  facilitating 
collections  of  such  debts,  which  was  the  object 
of  the  law,  to  grant  certificates  to  any  number 
of  separate  applicants,  simply  because  under 
the  Mahomedan  Law  they  may  be  enthled  to 
a  seham  or  fractional  share  in  the  estate  of 
the  deceased.  I  am  supported  in  this  view 
by  a  decision  published  in  the  loth  Volume, 
Weekly  Reporter,  page  105,  in  which  the 
learned  Judges,  Justices  Bay  ley  and  Mac- 
pherson,  held  that  a  certificate  cannot  be 
granted  for  the  collection  of  a  fractioii  of 
the  debts  of  the  deceased. 

A  decision  has  been  mentioned  by  the 
pleader  for  the  respondent  which  is  to  bf 
found  at  page  62  of  the  same  Volume,  bi4 
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in  that  case  the  question  before  us  was  not 
raised.  It  appears  that  in  that  case  it  was 
said  that  the  applicant  was  entitled  only  to 
a  small  portion,  if  entitled  to  anything,  and 
that  as  the  respondent  had  a  greater  inter- 
est the  certificate  ought  to  be  given  to  her. 
The  point  now  before  us  was  not  raised  and 
was  not  decided  in  that  case. 

It  also  appears  in  this  case  very  clear  to 
me  that  this  is  not  a  hond-fide  application 
for  a  certificate  to  enable  the  parties  to  col- 
lect debts,  but  is  an  attempt  under  cover  of 
application  under  the  Act  to  get  possession 
of  the  shares  claimed  by  the  applicants  in 
the  estate  of  the  deceased  which  is  now  in  the 
pd^session  of  the  opposite  party.  Looking 
to  the  great  delay  in  bringing  the  applica- 
tion before  the  Court,  to  the  manner  in 
which  the  application  is  made  in  which  the 
shares  are  set  forth  in  great  detail  and  the 
debts  are  in  no  way  specified,  I  think  that 
the  application  ought  to  have  been  rejected, 
and  that  the  applicants  ought  to  have  been 
referred  to  a  regular  suit.  I  would,  there- 
fore, reverse  the  decision  of  the  Judge,  and 
decree  this  appeal  with  costs. 

Markby,  J, — I  am  entirely  of  the  same 
opinion.  I  agree  with  Mr.  Justice  Kemp  as 
to  both  the  grounds  on  which  he  thinks  this 
certificate  ought  to  be  refused,  and  I  fully 
concur  in  all  the  reasons  which  he  has  given 
in  support  of  his  judgment.  The  only  thing 
I  wish  to  add  is  with  reference  to  the  objec- 
tion made  by  the  vakeel  for  the  respondent, 
that,  unless  a  certificate  be  allowed  for  a 
share  to  the  party  entitled  to  such  share,  it 
will  be  impossible  for  him  in  case  of  differ- 
ences between  himself  and  his  co-share- 
holders to  proceed  at  all.  As  I  understand 
the  Act,  I  do  not  think  that  would  be  the 
case.  If  a  shareholder  could  not,  having 
established  his  right  to  a  share,  prevail  upon 
his  co-shareholders  to  consent  to  one  certi- 
ficate being  granted  to  all  the  shareholders, 
I  think  it  would  be  within  the  competency 
of  the  Court  under  Act  XXVII.  of  i860  to 
select  one  or  more  of  those  co-shareholders 
who  would  consent  to  act,  and  appoint  him 
or  them  as  the  representatives  of  the  deceas- 
ed, taking  of  course  proper  security  for  the 
safe  custody  of  the  amount  of  debts  that 
might  be  realized ;  but  even  if  this  could  not 
be  done,  and  if  there  should  be  any  diiTicuhy 
in  appointing  one  or  more  of  the  co-share- 
holders, I  apprehend  theie  would  be  no  dif- 
ficulty whatever  in  taking  steps  to  have  a 
Receiver  appointed  under  Section  iqi  of 
Act  VIII.  of  1859. 


The  1 2th  August  1869. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markbj. 

Judges. 

Costs— Section  209,  Code  of  CiTil  Pro- 
cedure. 

Case  No.  278  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  ojf  Beerbhooniy  dated  the  Vflk 
November  1808,  affirming  an  order  o/tht 
Subordinate  Judge  of  that  District,  dated 
the  2jrd  March  1868. 

Issur  Chunder  Mookerjee  (Judgment-debtor), 

Appellant^ 

versus 

Mun  Mohun  Chowdhry  (Decree-bolder), 

Respondent. 

Baboo  Motee  Lall  Mootierjee  for  Appellant. 

Baboo  Lukhee  Churn  Bose  for  Respondcni. 

When  a  decree  in  favor  of  an  appellant  describes  t 
set  of  costs  as  due  by  the  appellant  to  the  ^'^sp**"*"^; 
it  means,  not  that  any  sum  should  be  a<^«*"y,l*~? 
the  latter,  but  that  the  costs  in  question  should  oc  de- 
ducted from  the  grross  amount  decreed,  and  the  rcmam- 
der  only  should  be  recovered  under  the  decree. 

Section  ^,  Code  of  Civil  Procedure,  has  no  appli^- 
tion  in  such  a  case.  • 

Markby,  7.— In  this  case,  I  60  not  think 
it  necessary  to  say  what  the  construction  oC 
Section  309  is,  because,  upon  looking  at  the 
proceedings,  it  is  perfectly  clear  that  there 
was  only  one  decree,  and  therefore  Section 
209.  which  applies  to  cross- decrees,  has  no 
application  in  this  case. 

The  suit  was  originally  brought  for  \rassilai. 
and  in  the  first  Court  was  dismissed  alto- 
gether. Upon  appeal  by  the  plaintiff,  the  Ap- 
pellate Court  made  a  decree  that  the  decision 
of  the  Principal  Sudder  Ameen  should  be 
reversed,  and  that  the  plaintiff,  out  of  the 
501  rupees  claimed,  should  get  Ro{>ee8  ijo 
with  interest  from  the  date  of  the  suit  op  to 
date  of  decision,  or  total  Rupees  327'  J!'»"* 
interest  on  that  sum  up  to  dale  oi  realiza- 
tion, and  costs  of  both  Courts  to  be  raieabiv 
paid.  The  cosis  were  then  calculated,  aiifl 
the  costs  due  to  the  appellant  were  fixed  s^ 
Rupees  1 68  and  Rupees  104,  and  the  costs  doc 
to  the  respondent  were  fixed  at  Rupees  59  aw 
Rupees  13. 
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\ow,  It  is  contended  before  us  that  the 
party  who  was  respondent  in  that  case  may 
take  out  execution  in  respect  of  the  sums 
of  money  which  are  found  due  to  him  in 
respect  of  costs.  1  thinlc  that  this  is  an 
entirely  mistaken  view  of  that  decree. 
There  was  but  one  decree  upon  which  one 
person  alone  could  execute,  namely,  the 
plaintiff,  who  would  be  entitled  to  take  out 
execution  for  what  remained  due  to  him 
after  giving^  credit  to  the  defendant  for  the 
amount  of  costs  awarded  in  his  favor.  It 
appears  that  the  plaintiff  has  not  thought  fit 
10  execute  that  decree,  and  that  it  has  become 
banred  by  limitation,  but  that  in  no  way 
affects  the  rights  of  the  defendant,  nor  can 
it  create  a  right  in  him  to  execute  a  decree 
which  did  not  award  any  sum  to  be  paid  to 
him.  The  decree,  when  it  describes  a  set 
of  costs  as  due  by  the  appellant  to  the 
respondent,  means  not  that  any  sum  should 
be  actually  paid  to  the  respondent,  but  that 
the  appellant  should  only  recover  the  net 
som  due  under  the  decree,  that  is,  the  sum 
which  would  remain  after  deducting  from 
the  gross  amount  decreed  the  amount  of 
costs  payable  by  the  appellant.  I  therefore 
think  that  there  is  no  decree  in  existence 
such  as  the  defendant,  who  is  the  respondent 
before  us,  now  seeks  to  execute.  I  think, 
therefore,  that  no  execution  can  issue  in  this 
case.  The  order  of  the  I^wer  Appellate 
Coort  and  of  the  Principal  Sudder  Ameen 
(which  is  unintelligible)  will  be  reversed. 
The  application  for  issue  of  execution  will 
be  dismissed ;  and  the  applicant  will  pay 
the  costs  in  this  Court  and  in  the  Courts 
bek)w. 

f^f^py  y^ — 1  am  of  the  same  opinion. 


I 


Munraj  Muhton  and  others  (Defendants), 

AppeUanh, 


The  13th  August  1869. 
Presenl : 

The  llon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges, 

Joint  liability—Specification. 

Case  No.  1316  of  1S69. 

^Petial  Appeal  from  a  decision  passed  by  the 
J^f^e  of  Sanin^  dated  the  2^rd  March 
f^6g,  reversing  a  decision  of  the  Suhordi- 
*^  Judge  of  that  District,  dated  the  t^th 
June  j868. 


versus 

Mr.  K.  Hudson  (Plaintiff),  Respondent, 

Baboo  Kally  Kissen  Sein  for  Appellants. 

Mr,  /?.  T,  Allan  for  Respondent. 

In  a  suit  to  recover  the  value  of  the  produce  of  land 

.  from  defendants,  who  had  ag^reed  to  cultivate  it,  but  had 

failed  to  do  so,  it  was  held  that,  as  defendants  were 

jointly    liable,    a    specification    of    liability    was    not 

required.  • 

Glover,  J, — Ix  this  case,  the  plaintiff 
sued  four  persons  on  a  contract  to  grow  in- 
digo on  a  certain  quantity  of  land.  The 
defendants  agreed  to  grow  indigo  on  250 
beegahs,  but  neglected  or  refused  to  carry  out 
their  bargain  and  left  54  beegahs  uncultivat- 
ed. The  plaintiff  sues  for  the  value  of  the 
produce  of  these  54  beegahs. 

The  first  Court  dismissed  plaintiff's  case, 
but  the  Judge,  on  appeal,  held  that  the  pot- 
tah  or  contract  was  proved,  and  that  the  de- 
fendants were  jointly  liable  under  it. 

It  is  objected  in  special  appeal  that  there 
being  no  specification  of  liability  in  the  pot- 
tab,  the  suit  would  come  under  Section  8, 
Regulation  VI.  of  1823. 

This  objection,  we  observe,  was  never 
taken  in  either  of  the  Courts  below,  but  if  it 
had  been,  it  would  not  have  assisted  the 
defendants'  case.  The  Section  quoted  refers 
only  to  cases  where  a  joint  contract  is  made 
with  several  persons  having  separate  inter- 
ests and  liabilities  in  the  subject-matter  of 
the  contract ;  but  where  the  interests  and  lia- 
bilities are  joint,  there  is  no  reason  whatever 
why  the  names  of  all  the  parties  should  not 
be  included,  tor  where  there  is  no  separate 
liability,  no  specification  is  required. 

In  this  case,  all  four  defendants  are  ad- 
mitted to  have  a  joint  i merest  in  the  con- 
tract, and  there  is,  therefore,  no  reason  why 
they  should  not  be  sued  on  that  contract. 

The  pottah  is  found  by  the  Judge  as  a  fact 
on  the  evidence  to  be  a  genuine  instru- 
ment duly  executed  by  the  contracting  par- 
ties, and  that  being  so,  and  as  there  is  no 
ground  in  law  for  allowing  the  defendants  to 
resile  for  want  of  specification,  we  reject  this 
special  appeal  with  costs. 
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The  13th  August  1869. 

Present  : 

The  Hon  ble  (i.  Loch  and  A.  G.  AFacpherson, 

Judges, 

Rent-iuits— Jurisdiction— Section  20,  Act  VI., 

B.  C,  1862. 

Case  No.  516  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24'Pergunnahs,  dated  the  jrd 
December  1868,  modifying  a  decision  of  the 
Deputy  Collector  of  Alipore,  dated  the  loth 
%uly  1868, 

Poorno  Chunder  Chalterjee  (one  of  the 
Defendants),  Appellant^ 


versus 


Mr.  C.  MacArthur  (Plaintiff)  and  another 
(Defendant),  Respondents. 

Baboo  Debendro  Chunder  Ghose  for* 
Appellant. 

Baboo  poorno  Chunder  Shorn e  for 
Respondents. 

Suits  for  rent  should  be  in«itituted  in  the  Sul)-<livislon 
in  which  the  causi;  of  action  arose. 

The  authority  which  a  Collertor  has  to  Iransfer  suits 
from  one  Court  to  another  subordinate  to  him  does  not 
enable  him  to  jrive  authority  to  a  Deputy  Collector 
to  try  a  suit  which  has  been  itlegally  instituted  in  his 
Court. 

Afacpherson,  J.— Thk  plaintiff  brought  a 
suit  for  arrears  of  rent  in  1865  against  the 
appellant  and  another,  in  the  Collector's 
Court,  AUporc,  24-Pergunnahs,  and  obtained 
an  ex'parfe  decree  against  him.  On  the  20th 
April  1867,  an  application  for  a  re-hearing 
was  made,  which  was  (after  an  appeal  to 
this  Court)  ultimately  granted  on  nth  June 
1868.  The  appellant,  having  got  the  order 
that  his  case  should  be  re- heard,  on  ist 
July  1858  filed  a  petition  objecting  to  the 
jurisdiction  of  the  Deputy  Collector  of  the 
Sudder  Sub-division,  on  the  ground  that 
the  fishery  for  which  rent  was  demanded 
was  situated  in  the  Sub  division  of  Buseer- 
haul-— which,  as  appears  from  the  Govern- 
ment  Gazette  cA  8th  January  1861,  was  the 
name  by  which  the  then  existing  Sub-divi- 
sion  of  Metterhaut  was  afierwarils  to  be 
called — and  therefore  the  suit,  as  required 
by  the  provisions  of  Section  20,  Act  VI.  of 
1862  (B.  C),  should  have  been  instituted  in 
the   Revenue    Office    of    the    i:ub-division. 


The  Deputy  Collector,  after  consulting  the 
Collector,  who  directed  him  to  try  the  case, 
disallowed  the  objection,  and,  going  into  tbe 
merits,  gave  a  decree  in  favor  of  the  plainiill. 
This  judgment  was  affirmed  by  the  I^wcr 
Appellate  Court,  the  Judge  considering  that 
the  conclusion  come  to  by  the  Deputy  CoU 
lector  on  the  question  of  jurisdiction  was 
correct. 

In  special  appeal,  the  question  of  juris- 
diction  is  the  point  relied  on.  Looking  at 
the  terms  of  Section  20,  Act  VI.  of  1862 
(B.  C.)— "  Suits  under  this  Act,  or  under  Act 
**  X.  of  1859,  shall  be  preferred  in  the  Re- 
"  vepue  OAice  of  the  district,  or  when  aSu^ 
"  division  of  a  district  has  been  placed  unJer 
**  the  jurisdiction  of  a  Deputy  Collector,  in 
"  the  Revenue  Office  of  the  Sub-division  in 
''  which  the  cause  of  action  shall  have 
''  arisen,"  &c.,  <S:c.,  it  appears  to  us  that  the 
conclusion' come  to  by  the  Courts  below  is 
opposed  to  the  words  and  intention  of  the 
law.  The  words  distinctly  require  that, 
where  a  Sub-division  has  been  created,  suits 
for  rent  are  to  be  instituted  in  the.  Sub- 
division where  the  cause  of  action  arose; 
and  the  law  does  not  allow  parties  any  alter- 
native as  to  the  forum  in  which  the  suit  is 
to  be  instituted.  It  is  urged  in  the  present 
I  case  that  the  Collector  gave  the  Deputy 
!  Collector  of  the  Sudder  Sub<division  aathor- 
I  ity  to  try  the  case.  The  Collector  has,  no 
doubt,  under  the  provisions  of  Section  so 
of  Act  VI.  of  1 86 J  (B.  C.)  authority  to 
transfer  suits,  when  properly  instituted, 
from  one  Court  to  another  subordinate  to 
him.  But  the  authority  thus  given  him  by 
law  does  not  enable  him  to  override  that 
other  part  of  the  law  which  points  out  tbe 
Courts  in  which  alone  suits  for  rent  can  be 
legally  instituted.  The  authority  given  by 
the  Collector  in  this  case  to  the  Deputy 
Collector  to  try  the  suit  does  not  correct  the 
defect  of  the  original  erroneous  institution. 
This  Court  has  so  decided  in  several  cases. 
See  Ranee  Shurut  Soonduree  Debee  versus 
Khemunkurrce  Debee,  5  Weekly  Reporter, 
page  87  (Act  X.  Rulings) ;  Phillip  versus 
Bundhoo  Sircar,  7  Weekly  Reporter, 
page  170  ;  Nesoo  Sircar  versus  Phillipe, 
10  Weekly  Reporter,  page  454.  A  case, 
however,  reported  in  5  Weekly  Reporter, 
page  29  (Act  X.  Rulings),  has  been  quoted 
as  showing  that  a  di^ercnt  view  of  this 
matter  has  been  taken.  'I'he  question  involv- 
ed in  that  case  is  not  precisely  the  question 
which  is  now  before  us.  The  Judges  held 
that  the  Collector  had,  under  the  circufli- 
stances,  jurisdiction,  though  he  exercised  it 
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trregalarlj;  and  they  declined  to  interfere 
ifispedal  appeal,  as  the  defendant  admittedly 
bad  no  real  defence,  and  had  sustained  no 
sort  of  injury  from  the  suit  having  been 
originally  irregularly  instituted.  There  is 
DO  such  conflict  between  the  decision  in  that 
case  (which  turned  chiefly  on  the  special 
circumstances  under  which  the  parties  were 
before  the  Court)  and  the  decisions  in  the 
other  cases  we  have  referred  to,  as  would, 
in  our  opinion,  justify  us  in  sending  this 
case  10  be  decided  by  a  Full  Bench. 

We  decide  in  favor  of  the  appellant,  and 
dismiss  the  plaintiff's  suit  as  against  him 
vith  costs  in  all  the  Courts. 


The  14th  August  1869. 

Preseni : 

The  Hon*ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bar/.,  JH^g^^- 

Act  XL  ol  186$ — ^Jarisdiction— Appeal  to  Com- 
misstoner  under  Section  25. 

Case  No.  1268  of  1869. 

Spinal  Appeal  from  a  decision  passed  by 
tht  Subordinate  Judge  of  Furreedpore, 
ialid  the  ijih  March  r86g,  affirming 
a  decision  of  the  Moonsiff  of  that  District, 
dated  the  21st  Noi^ember  i868, 

Uonjina  Khatook  and  others  (PiaintifFs).  Ap- 
pellants, 

versus 

The  Collector  of  Jessore  and  others  (Defend- 
ants), Respondents. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Appellanls. 

Bahms  Juggadanund  Mookerjee,  Bungshee 
Dhur  Sein,  and  Greedhur  Sein  for  Re- 
spondents. 

It  is  a  condition  precedent  to  the  exercise  uf  any 
tathority  by  the  Collector  under  Act  XI.  of  1^65,  or 
the  institution  by  him  of  any  proceedings  under  that 
Act,  that  there  should  be  an  arrear  of  revenue  due  to 
^^oremment. 

The  appeal  to  the  Commissioner  required  by  Section 
25  i«  only  necessary  where  proceedings  have  been 
iQT^y  taken,  and  against  an  irregularity  occurring  after 
the  talc  has  been  ordered. 

Bindley,  J. — I  AM  of  opinion  that  this  case 
oust  be  remanded  to  the  Lower  Appellate 
^rt  to  try  on  the  evidence  on  the  record 
^cAer  there  were  any  arrears  of  Govern- 
JBent  revenue  due  to  the  plaintiffs  at  sunset 
^  the  last  day  of  payment. 


The  plaintiffs  sued  for  the  recovery  of 
possession  of  a  certain  talook  and  for  the 
reversal  of  a  sale  held  for  the  realization  of 
arrears  of  Government  revenue.  The  plaint 
staled  that  there  was  a  sum  of  Rupees  14 
odd  annas  in  deposit  with  the  Collector  of 
Furreedpore  in  the  plaintiffs'  favor;  that  the 
sum  alleged  to  have  been  due  to  them  (plaint- 
iffs) on  account  of  arrears  of  Government 
revenue  was  Rupees  10  odd. annas;  and  thus 
the  plaint,  though  it  did  not  make  any  dis- 
tinct allegation  in  so  many  express  words 
that  there  were  no  arrears  of  revenue  due  by 
the  plaintiffs,  did,  in  fact,  aver  that,  if  the 
above  sum  of  Rupees  14  odd  had  been  duly 
credited  in  the  plaintiffs'  favor,  it  would  hj-ve 
been  more  than  sufficient  to  meet  the  arrears 
of  revenue,  and  thus  that  there  were  none. 
There  were  other  averments  in  the  plaint  as 
to  irregulariiies  in  the  notice  and  such  like, 
but  for  the  purposes  of  our  present  judgment, 
it  is  not  necessary  to  make  any  further  speci- 
fic observation  as  to  them. 

The  plea  of  the  defendants,  the  Collector 
of  Jessore  and  the  auction-purchaser,  was 
that  there  ivere  certain  arrears  due  by  the 
plaintiffs;  that,  as  under  Section  25,  Act  XI. 
of  1 869,  no  appeal  was  made  by  the  plaintiffs 
against  the  sale,  so,  with  reference  to  the  pro- 
visions of  Section  33  of  that  Act,  the  plaint- 
iffs were  not  in  a  position  to  contest  the 
legality  of  the  sale  before  any  Court  of  Justice. 

Both  the  Lower  Courts  have  held  that,  as 
in  this  case  no  appeal  was  made  to  the  Com- 
missioner under  the  provisions  of  Section 
25,  Act  XI.  of  1859,  within  15  days  of  the 
sale,  so  the  provisions  of  Section  33  of 
that  Act  barred  the  jurisdiction  of  the  Civil 
Courts  to  give  the  plaintiffs  any  redress,  and 
accordingly  dismissed  the  plaintiffs'  suit. 

The  plaintiffs  appeal  specially  to  this  Court, 
and  the  plea  taken  is  that,  as  there  were  no 
arrears  of  revenue  due,  so  the  provisions  of 
Act  XI.  of  1859  do  not  in  any  way  apply  to 
this  case,  and  consequently  the  Lower  Appel- 
late Court's  judgment  refusing  jurisdiction 
with  reference  to  the  provisions  of  that  Act 
was  erroneous  in  law. 

There  is  a  Full  Bench  decision  reported 
at  page  66,  Volume  X.,  Weekly  Reporter, 
Full  Bench  Rulings,  where,  though  not  on 
a  precisely  similar  state  of  facts,  the  principle 
has  been  laid  down  that,  where  there  is  no 
evidence  of  any  arrears  of  Government 
revenue  being  due,  the  provisions  of  Act 
XI.  of  1859  do  not  apply,  as  the  sale.cannot 


31^ 


Civil 


THE   WSKKLV   RKPORfsk. 


kulingi. 


[Vol.  xn. 


be  said  to  have  taken  place  under  the  provi- 
sions of  that  Act. 

We  fully  concur  in  the  principle  laid  down 
in  that  decision  that,  where  there  are  no  ar- 
rears of  Government  revenue  due,  it  cannot 
be  said  that  an  Act  relating  to  sales  for  ar- 
rears of  Government  revenue  would  apply. 
This  is  also  the  view  which  we  understand 
•  has  been  in  a  recent  case  taken  by  Kemp  and 
Markby,  JJ.*  The  whole  question,  there- 
fore, before  us  is  as  to  whether  there  were 
any  arrears  of  revenue  due  to  the  plaintiffs 
by  the  Government,  and  in  order  to  a  finding 
on  this  point  we  think  that  the  ordinary  and 
proper  course  would  be  to  remand  the  case  to 
theXower  Appellate  Court.  But  before  we  do 
this,  we  think  it  necessary  to  see  whether 
there  is  any  evidence  on  the  record  on  the 
part  of  the  plaintiffs,  which  can  form  the 
basis  of  a  judicial  finding  on  this  point.  Now, 
the  plaintiffs  have  in  ihe  first  place  filed  cer- 
tain accounts  which  are  not  attested  either 
upon  their  own  oath  or  upon  that  of  any  wit- 
nesses. These,  therefore,  can  be  no  legal 
evidence  in  their  favor. 

There  are  then  certain  chailans  of  the 
Collectorate  filed  by  the  plaintiffs,  purport- 
ing to  show  that  the'  annual  jumma  payable 
and  paid  for  a  certain  number  of  years  was 
89  rupees  i  anna  1  pie ;  and  on  a  calculation 
made  upon  this  basis,  it  would  appear  that 
the  chailans  of  lemittances  made  by  the 
plaintiffs  would  be  some  evidence  in  the 
plaintiffs'  favor  in  order  to  show  that  the  de- 
mand for  Government  revenue  had  been  in 
many  instances  satisfied  on  the  calculations 
adopted  by  plaintiffs  on  the  present  occasion. 
There  is  then  also  an  allegation  on  the  part 
of  the  plaintiffs  that  the  i)ractice  would  be 
for  the  money  to  be  deposited  with  the 
Collector  of  Furreedpore,  who  would  make 
remittances  to  the  Collector  of  Jessore. 

On  the  other  hand,  it  is  alleged  by  the 
defendants  that  the  plaintiffs'  plea  simply 
was  that,  owing  to  the  fault  of  the  putnee- 
dars,  the  sums  had  not  been  paid  in  due 
time. 

On  the  whole,  however,  I  think  there  is 
evidence  upon  which  the  Lower  Appellate 
Court  could  come  to  a  finding  whether  arrears 
of  revenue  existed  or  not,  and  so  whether 
the  provisions  of  Act  XL  of  1859  would  be 
applicable  or  not. 


Anlcy  p.  27O. 


The  case  is,  therefore,  remanded  to  the 
Lower  Appellate  Court  to  find  upon  the 
evidence  on  the  record  and  on  a  comparison 
of  the  accounts,  whether  or  not  there  vas 
a  balance  of  Rupees  10  odd  annas  due  from 
the  plaintiffs  to  the  Government  on  account 
of  revenue,  for  which  their  estates  would  be 
legally  liable  to  sale  under  Act  XL  of  1859. 

If  it  is  found  that  there  was  no  balance  due 
to  Government,  the  Lower  Appellate  Court 
will  consider  that  the  provisions  of  Act  XL 
of  1859  do  not  apply  to  this  case,  and  will 
take  jurisdiction  and  set  aside  the  sale  as 
not  made  under  that  law.  If,  on  the  other 
hand,  the  Court  finds  that  there  uhis  a  balance 
due  to  the  plaintiffs  by  Government  on 
account  of  revenue,  it  will  consider  whether 
the  legal  effect  of  the  provisions  of  Act  XI. 
do  apply,  and  in  that  case  it  would  be  right 
in  refusing  to  take  cognizance  of  the  plaint- 
iffs' suit,  or  give  them  any  relief  on  the 
ground  that  no  appeal  had  been  made  to  the 
Commissioner  within  the  1 5  days  absolutely 
prescribed  by  the  law. 

The  costs  of  this  appeal  will  follow  the 
result. 

Hobhouse,  J. — 1  am  of  the  same  opinion.  I 
confess   I   am   not   without   doubts  00  the 
subject,  but  1  think,  on  the  whole,  that  we 
ought  to  remand  this  case  to  be  tried  on  the 
issue    which    Mr.   Justice   Bayley  has  laid 
down.     It  seems  to  me  that  it  is  a  condition 
precedent  to  the  exercise  of  any  authoniy 
by  the  Collector  under  Act  XL  of  i859' 
and  it  may  be  said  a  condition  precedent  ifi 
the  assumption  by  him  of  any  power  under 
that  Act,  that  there  should  be  an  ancar  of 
revenue  due  before  he  can  institute  proceed- 
ings under  that  Act.     Sections  2,  3,  and  5 
of  that  Act  read  together  seem  to  me  to  be 
conclusive  on  this  point.     The  doubt  ^-bich 
I  have  is  with  reference  to  the  wording  of 
Section   25,   which  would  seem  to  say  that 
any  irregularity  committed  by  the  Collector 
must  be  the  subject  of  an  appeal  to  ^ 
Commissioner,  and    that,    unless   such  an 
appeal  be  made  within  a  certain  time,  the 
Civil   Courts  are  barred  jurisdiction  by  the 
provisions  of  Section  33. 

On  the  whole,  however,  I  am  inch'ncd  to 
think  that  the  words  in  Sectioti  25  ^"^^ 
be  held  to  apply  to  anything  excep/"' 
proceedings  legally  taken  under  the  Ac. 
and  so  do  not  apply  to  that  declarator)'  I»f^ 
of  the  Act  by  which  jurisdiction  is  P**" 
to  the  CoUector  to  institute  proceeding* » 
all.     The  words  are  these:  -  The  Coni/n/>- 
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'•  sioner  shall  be  competenl  in  every  case  of 
^  an  appeal   so  preferred  to  cancel   a   sale 
"which  would   appear  to  him  not  to  have 
"been   conducted   according   to   the    provi- 
**  sions  of   this    Aft ; ''    so  that   the   appeal 
would  rather  seem  to  be  against  the  irregu- 
larilf  of  the  proceedings  after  the  sale  shall 
have  been  ordered,  and  would  seem  hot  to 
refer  to  the  provision  in  the  Aft  which  gives 
jarisdiction  to  proceed  to  sale ;  and  so  again 
the  provisions  of  Section  33   allude  to  the 
irregular  conduct   of   the   sale,   and  not  to 
that  part  of  the   Aft   which  gives  jurisdic- 
tion to  conduct  the  sale ;  and  certainly  the 
principle  laid  down  in  the  Full  Bench  ruliiig, 
which  Mr.  Justice  Bayley  has  quoted,  is  just 
as  applicable  as  a  principle  to  the  facts  before 
OS  as  it  was  to  the  facts  of  the  case  before 
the  Full  Bench.     When  reduced  to  its  short- 
est compass,  the  principle  of  the  Full  Bench 
raling  seems  to  me  to  be  comprised  in  these 
words  to  be  found  at  page  71  of  the  judg- 
nwm  delivered  by  Mr.  Justice  Macpherson. 
**ln  ihc  present  case,  no  arrear  of  revenue 
"vasdue,  nor  anything  which  could  legally 
"^   levied   as    such.      Aft   XL    of    1859, 
'*  therefore,  did  not  apply  to  the  case  at  all, 
"and  the  sale  did  not  take  place  under  its 
"provisions."     If,  therefore,   we    could   say 
in  this  case  that  no  arrear  of  revenue  was 
dne,  we  should,  if  we  followed  that  ruling, 
^  obliged  to  say  that  Aft  XI.  did  not  apply, 
and  that  any   thing  done,  therefore,  under 
Its  pro\'isions  was  null  ah  initio  ;  and  we  are 
^nile  certain  that,  at  any  rate,  we  are  putting 
^D  equitable  construction  on  the  law,  for  if 
U  is  found  as  a  fact  that  there  was  no  arrear 
of  revenue  due  at  sunset  of  the  last  day  of 
payment,  then  there  should  have  been  no  sale  ; 
and  if,  on  the  other  hand,  it  be  found  as  a  fact 
te  there  was  no  arrear  of  revenue  due,  then 
^^'cry  body  will  be  kept  in  the  position  that 
^^  ought  to  hold,  and  the  only  sufferer  will 
0*  the  person  who  never  ought  to  have  brought 
*^s  suit,  viz.,  the  plaintiff. 
Vol.  XII. 


If  the  Judge  should  find  an  arrear  of 
revenue  to  have  been  due,  he  will  give  the 
plaintiff  a  decree ;  and,  if  not,  he  \yill  dismiss 
his  suit. 


The  i6th  August  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges.  ^  '** 

Cause  of  action— Act  VIII.  (B.  C),  1865— 
Amendment  of  plaint— Section  32,  Code  of 
Civil  Procedure. 

Case  No.  1206  of  1869. 

Special  Appeal  frojn  a  decision  passed  by 
the  Subordinate  Judge  0/ East  Dutdwan, 
dated  the  2gth  March  iSOg,  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  2gth  January  i86g. 

Luckhee  Prea  Debia  (Defendant).  Appellant, 

versus 

Brindabun  Dey  (Plaintiff),  Respondent. 

Baboo  Poor  no  Chunder  Shome  for 
Appellant. 

Baboo  Ashooiosh  Chatterjeeiox  Respondent. 

A  putneedar,  in  execution  of  a  decree  for  rent  against 
his  mourosecdar,  attached  certain  property  belonsr'mg 
to  the  latter,  including  a  parcel  of  land  belonging  to 
plaintiff  who,  in  order  to  save  the  parcel  from  sale,  paid 
the  whole  amount  due  under  the  decree,  and  then  sued 
the  mouroseedar  to  recover  the  amount.  The  suit  hav- 
ing been  dismissed  on  the  ground  that  there  had  been 
no  obligation  on  plaintiff  to  pay  the  amount,  she 
appealed,  alleging  that  her  parcel  was  within  and  subor- 
.  dlnate  to  the  holding  of  the  mouroseedar,  and  the 
sale  would  possibly  have  jeopardized  her  right. 
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Hbld  that  the  case  was  rightly  remanded  by  the 
Lower  Appellate  Court,  but  that  the  issue  to  be  tried  was 
whether  the  plaiitiflP  was  a  party  who  came  under  the 
provisions  of  .Section  6,  Act  v  III.  (B.C.),  1865,  read  with 
section  13,  Regulation  V'lII.  of  1S19,  more  particularly 
with  Clause  3. 

Hbld  that,  if  the  plaint  did  not  sufficiently  disclose 
the  cause  of  action,  the  plaintiff  should  have  been  allowed 
to  amend  it^under  Section  32,  Code  of  Civil  Procedure  ; 
not  having  been  so  allowed,  he  was  at  liberty  to  prove 
any  cause  of  action  which  was  not  inconsistent  with  the 
plaint. 

Kempy  J, — The  plaintiff,  special  respond- 
ent, brought  a  suit  to  recover  Rupees  122 
12  annas  against  the  defendant,  Luckhee 
Prea  Debia.  The  plaint  is  a  very  short 
one,  and  to^his  effect,  that  one  Rajmohinee, 
the  putneedar,  having  obtained  a  decree  for 
refit  against  Luckhee  Prea,  the  mouroseedar, 
attached  and  advertised  for  sale  certain  pro- 
perty belonging  to  her  judgment-debtor,  and 
amongst  this  property  the  \i\  beegahs  be- 
longing to  the  plaintiff;  that  the  plaintiff,  in 
order  to  save  her  \2\  beegahs  from  sale, 
paid  the  whole  of  the  amount  due  under  the 
decree  obtained  by  Rajmohinee  against 
Luckhee  Prea. 

The  first  Court  dismissed  the  plaintiff's 
suit,  holding  that,  as  the  plaintiff  was  not  li- 
able under  the  decree  obtained  by  Raj- 
mohinee against  Luckhee  Prea,  and  as  there 
was  no  obligation  on  the  part  of  the  plaintiff 
to  pay  the  sum  due  by  Luckhee  Prea  to  Raj- 
mohinee, the  claim  of  the  plaintiff  was  un- 
tenable. 

The  Lower  Appellate  Court,  the  Subordi- 
nate Judge  of  East  Burdwan,  has  remanded 
the  case  for  trial  on  two  issues,  namely,  first, 
"whether  the  payment  of  the  amount  under 
claim  by  the  plaintiff  was  unnecessary 
and  voluntary;  and,  secondly,  whether  the 
plaintiff  was  legally  bound  to  deposit  the  said 
amount,  and  whether  the  defendant  had  been 
benefited  thereby."  These  issues  are  taken 
word  for  word  from  the  decision  of  the 
Subordinate  Judge. 

In  special  appeal,  it  is  contended  that  the 
Subordinate  Judge  was  wrong  in  remanding 
the  case,  to  enable  the  plaintiff  to  make  out 
a  new  case  for  herself  which  her  plaint  does 
not  set  up;  that  the  Moonsiff  was  right  in 
dismissing  the  suit;  that  the  issues  framed 
by  the  Subordinate  Judge  for  trial  on  re- 
mand do  not  arise  upon  the  pleadings,  and 
are  not  proper  issues  in  the  case.  There 
can  be  no  doubt  that,  looking  to  the  plaint 
alone,  the  plaintiff  sued  on  the  footing  thaf 
the  i2i  beegahs  belonging  to  her  were 
attached,  and  were  about  to  be  sold  as  be- 
longing   to  the    judgment-debtor;    but    in 


the  grounds  of  appeal  to  the  Lower  Appellate 
Court  it  is  very  clear  that  the  plaintiff  alleged 
that  her  1 2^  beegahs  were  within  and  subor- 
dinate to  the  holding  of  Luckhee  Prea,  the 
judgment-debtor,  and  that  she  paid  in  the 
whole  amount  due  by  Luckhee  Prea  in  order 
to  prevent  the  sale  of  the  superior  mou- 
rosee  holding,  which  sale  would  possibly 
have  jeopardized  her  rights,  that  is  to  say,  the 
plaintiff's  rights  over  the  1 85  beegahs. 

I,   therefore,   think   that   the  Subordinate 

Judge  was  right  in  remanding  the  case,  bm 
think*  that  the  issue  that  ought  to  be 
tried  in  this  case  is  whether  the  plaintiff  Is 
a  parly  who  comes  under  the  provisions  of 
Section  6  of  Ad  VIII.  of  1865  (Bengal  Coun- 
cil)  read  with  Section  13  of  Regulation  VIJl. 
of  1819,  more  particularly  with  reference  to 
Clause  3  of  that  Section  The  decision  of  the 
Lower  Appellate  Court,  therefore,  is  amended 
to  this  extent,  that  the  issue  for  trial  on 
remand  will  be  that  laid  down  by  this  Court. 
Costs  to  follow  the  result. 

Markhy,  J. — I  am  of  the  same  opinion. 
There   is  no    doubt  that  the   plaint  in  this 
case,  if  it  was  a  compliance   at  all,  was  a 
somewhat  meagre  compliance  with  the  pro- 
visions of  Section  26  of  the  Code  of  Civil ' 
Procedure ;  but  if  the  Court  thought  that  the 
plaint  did  not  sufficiently  disclose  the  cause 
of  action,  the  proper  course  was  not  to  dis- 
miss the  suit  altogether,   but  to  reject  and 
return  the  plaint  to   the    plaintiff,  or  morel 
properly   still   to   allow   it   to   be   amended  | 
under   Section   32;   not  having  done  so,  1. 
think  the  plaintiff  was  at   liberty  10  prove 
any  cause  of  action  which  was  not  incon- 
sistent with  the  plaint.     Now,  I  do  not  think 
that    it    was    inconsistent    with    the   plaint 
(although   the  plaint  certainly  did  not  dis- 
close  that   circumstance)   to  show  that  the 
plaintiff  was  a  person  interested  to  prevent 
the   sale   of    the    defendant's   tenure  under 
the    provisions   of  Section    6   of  Act  MH* 
of   1865,  Bengal  Council.     The  only  thing 
which  embarrassed  me  was  the  conflicting 
statements  of  the  Judge  in  the  LoVer  Appel- 
late Court  as  to  the  contentions  of  the  plajn^ 
iff  before  him  ;  but  all  dotibt  as  to  the  plaint- 
ilf's  real  contention  has  been  cleared  up  by 
the    passage    pointed    out    bv  Mr.  Justice 
Kemp  in  the  plaintiff's  petition  of  appeal  » 
the  Lower  Appellate  Court.     Having  amcntf- 
ed   the   issue   in   the   form    laid    down   »} 
Mr.  Justice  Kemp,  I  think  the  case  ougW 
to  be  remanded  as  directed  by  the  Lo^er 
Appellate  Court. 

I  therefore  concur  in  remanding  the  case. 

'   b 
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The  16th  August  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Title— Possessipn— Evidence— Objections- 
Special  appeal. 

Case  No.  853  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Hooghly, 
dated  the  t sth  June  1868,  affirmifig  a 
ditision  of  the  Moonsiff  of  Ser ampere,  dated 
the  3 1 si  August  j86y, 

Joykishen'  Mookerjee  and  others 
'  (Defendants),  Appellants, 

versus 

Rajkishen  Mookerjee  (Plaintiff;,  and  others 
(Defendants),  Respondents, 

Mr,  G.  C.  Paul  and  Baboos  Pearee  Mohun 
Mookerjee,  Kali  Mohun  Doss,  and  Mohinee 
Mohun  Roy  for   Appellants. 

Bahoos  Hem    Chunder  Banerjee  and  Bama 
Churn  Banerjee  for  Respondents. 

la  a  suit  to  recover  immoveable  property  in  the  pos- 
session of  the  defendant,  a  plaintiff  cannot  ordinarily 
iccceed  merely  by  showingf  that  the  title  has  accrued 
tobim. 

WTierc  a  plaintiff  seeks  to  recover  possession  upon  a 
title  recently  acquired,  he  is  not  invariably  required  to 
pnive  the  ori^n  of  his  vendor's  title.  Longf  and  un- 
<lj^urbcd  possession  on  the  part  of  the  vendor,  when 
pMitive  evidence  of  title  cannot  be  had,  may  in  many 
cases  constitute  proof  of  title. 

Before  an  objection  to  the  validity  of  a  document 
«W  as  evidence  in  a  case  can  be  admitted  as  a  jjround 
of  special  appeal,  it  must  be  shown  to  have  been  made 
pressed  at  every  stage  in  the  Courts  below. 

Markby,  J, — Before  I  proceed  to  give 
Wdgmenl  in  this  case,  I  wish  to  make  one 
obscrvaiion.  Mr.  Paul,  in  arguing  the  case 
for  the  appellant,  made  some  remarks  upon 
^  mode  in  which  this,  case  has  been  dis- 
posed of  in  the  Lower  Appellate  Court, 
^hich,  1  must  say,  on  reading  the  judgment 
^  that  Court,  seem  to  me  wholly  unwar- 
^t«d,  and  I  very  much  regret  that  they 
J^e  made.  As  far  as  1  see,  the  Judges, 
Y^^  of  the  first  Court  and  of  the  Lower 
**PpelUte  Court,  have  carefully  and  properly 
disposed  of  this  case. 

Tbe  suit  was  to  recoverf  a  small  piece  ot 
^  upon  which;;a  hut  had  been  built,  and 
'jWch  was  used  as  a  shop,  and  also  to  recover 
^«nages  for  puUing  down  the  hut.    The 


suit  was  brought  against  three  defendants, 
Joykishen  Mookerjee,  Modhoo  Soodun,  and 
one  Hem  Chunder  Sautra.  The  plaintiff 
purchased  from  one  Woomesh  Chunder,  the 
son  of  Gobind  Chunder,  who  derived  his 
title  under  a  pottah  granted  to  Gobind 
Chunder  by  the  piaintiflF  himself  and  two 
other  persons,  Issur  Chunder  and  Deb 
Narain.  The  defendant  Joykishen  Moo- 
kerjee expressly  disclaims  all  title,  saying 
that  the  disputed  land,  which  consists  of  half 
a  cottah  only,  stood  in  the  name  of  Ram 
Chand  Mitter;  that  Kalee  Doss  Milter,  his 
son,  who  had  a  shop  on  it,  sold  the  land  to 
Gora  Chand  Burnick;  that  Gora  Chand 
Burnick  sold  it  to  the  defendant  Modhoo 
Soodun,  and  Modhoo  Soodun  to  the  defend- 
ant Hem  Chunder  Sautra. 

Both  Courts  have  found  in  favor  of  the 
plaintiff,  and  upon  the  case  coming  on  here 
in  special  appeal,  Mr.  Paul  appeared  and 
argued  the  case  for  the  defendant  appellant. 
His  argument  resolved  itself  into  five  objec- 
tions :  firstly,  that  the  plaint  disclosed  no 
cause  of  action ;  secondly,  that  the  title  of 
the  plaintiff  was  not  proved  ;  thirdly,  that 
the  possession  of  the  plaintiff  was  not  proved; 
fourthly,  that  the  pottah  of  Bysack  1258 
ought  not  to  have  been  received  in  evidence; 
and,  fifthly,  that  there  had  been  no  proper 
enquiry  as  to  the  quantity  of  land. 

The  case  was  adjourned  at  the  end  of  Mr. 
Paul's  argument,  and  when  the  hearing  was 
resumed  to-day.  Baboo  Kalee  Mohun  Doss, 
who,  vve  were  told  on  the  previous  occasion, 
would  follow  up  Mr.  Paul's  argument,  did 
not  appear,  whereupon  we  directed  the 
Baboo,  who  appeared  for  the  special  respond- 
ent, to  confine  himself  to  the  fourth  ground- 
taken  by  Mr.  Paul,  and  which  we  thought 
was  the  only  point  requiring  an  answer,  and 
then,  somewhat  deviating  from  the  usual 
practice,  we  have  heard  Baboo  Kalee  Mohun 
Doss  in  reply,  in  the  place  of  Mr.  Paul. 

As  regards  the  first  point  taken,  namely, 
that  the  plaint  discloses  no  cause  of  action, 
that  point  was  not  taken  strictly  in  the  writ- 
ten grounds  of  appeal.  The  one  which  comes 
nearest  to  it  is  the  first  ground,  but  that 
was  obviously  drawn  to  raise  a  different 
objection,  and  this  is  a  point  on  which  I 
should  hold  the  party  strictly  to  his  ground 
of  appeal  as  taken.  I  am  not  aware  if  it 
is  a  settled  question  in  these  Courts  whether 
or  no  a  plaintiff  who  sues  for  a  dispossession 
must,  as  against  a  defendant  who  denies  his 
title,  prove  that  there  has  been  a  denial  of 
the  plaintiff's  title  by  the  defendant  prior  to 
the  suit. 
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then  pass  any  order  upon  that  application. 
When  the  case  came  before  the  Lower  Ap- 
pellate Court  upon  the  appeal  of  the  defend- 
ant, and  this  omission  on  the  put  of  the 
first  Court  was  brought  to  his  notice,  the 
Judge  directed  the  first  Court  to  entertain 
that  application  and  consider  whether  or  no 
it  ought  to  be  granted ;  and  if  it  ought  to  be 
granted,  then  to  summon  the  plaintiff  into 
Court,  and  record  his  evidence.  The  first 
Court  failed  in  its  attempt  to  cause  the 
attendance  of  the  plaintiff,  but  apparently 
thought  that  it  was  an  application  which 
ought  to  be  granted,  for  it  issued  a  sum- 
mons to  bring  the  plaintiff  into  Court.  The 
Deputy  Collector  then  informed  the  Lower 
Appellate  Court  of  the  issue  of  the  summons 
and  the  failure  to  serve  it. 

Now,  the  first  complaint  made  before  us 
in  special  appeal  is  that  that  was  wrong  in 
point  of  procedure.  It  has  been  argued 
before  us,  not  precisely  upon  the  first  ground 
taken  in  special  appeal,  but  upon  one  which 
in  substance  comes  within  it,  namely,  that 
the  Judge  ought  himself  to  have  disposed 
of  the  application  to  examine  the  plaintiff, 
and  himsetf  to  have  summoned  the  plaintiff, 
if  he  thought  it  was  a  case  in  which  that 
application  ought  to  be  granted.  Now, 
there  is  not  possibly  in  the  Code  of  Civil 
Procedure  any  exact  provision  applicable  to 
this  case,  for  I  do  not  think  it  was  a  case  in 
which  the  Lower  Appellate  Court  intended 
to  act  under  the  provisions  of  Section  351 
or  of  Section  354,  which  relate  to  remands, 
or  under  Section  355,  which  relates  to  the 
taking  of  fresh  evidence.  But  I  take  it 
that  the  view  which  the  Lower  Appellate 
Court  took  of  this  matter  was  this — that 
the  application  brought  to  its  notice  being 
one  entirely  undispos^jd  of  by  the  first  Court, 
the  Lower  Appellate  Court  thought,  and  in 
my  opinion  properly  thought,  that  the  best 
course  to  take  was  to  refer  that  point  back 
to  the  first  Court  for  disposal ;  for  there  are 
many  cases,  and  this  may  well  have  been 
one  of  them,  in  which  the  first  Court  is  in 
the  best  position  to  decide  whether  or  no  it 
is  actually  necessary  to  summon  the  plaint- 
iff. I  see  nothing  irregular  in  taking  this 
course,  although  there  is  nothing  which 
provides  specially  for  it  in  the  Code  of  Civil 
Procedure.  It  seems  to  me  that  an  Appel- 
late Court,  when  it  finds  an  application  of 
this  nature  wholly  undisposed  of  by  the 
Court  of  first  instance,  may,  if  it  thinks  it 
desirable  to  do  so,  send  back  the  case  and 
order  the  first  Court  to  dispose  of  that  ap- 
plication instead  of  disposing   of  it  itself. 


It  seems  to  me,  therefore,  that  the  proceed- 
ing of  the  Judge  was  perfectly  regular  so 
far  as  concerns  his  sending  back  this  appli- 
cation to  be  disposed  of  by  the  first  Court 
As  to  the  other  part  of  this  ground  of  spe- 
cial appeal,  it  has  not  been  relied  on  before  us, 
and,  in  fact,  it  has  been  admitted  that  it  was 
competent  for  the  Judge,  when  once  it  was 
decided  that  the  plaintiff  ought  to  be  ex- 
amined, either  to  direct  the  first  Coart  to 
examine  him  or  to  summon  and  examine 
him  himself  under  the  provisions  of  Sec- 
tion 356. 

The   next   ground   taken    is    the    fourth, 
namely,  that   there  was  no  proper  applica- 
tion made  to  the  first  Court  under  Section 
162.     The   application  made  was  probablj 
one   which    we    find    inserted    with    some 
incongruity   together   with    some   objections 
taken   to   the   report   made   by  an  Araeen, 
but  I  do  not  think  that  Section  162  requires 
that  any  special  formalities  shall  be  obscr\'ed 
in  making  the  application.     It  simply  directs 
that  an  application  shall  be  made,  and  points 
out  the  proper  manner  of  disposing  of  that 
application.      The   Lower    Appellate  Court 
has    found   on  this  point  that  there  was  a 
request,  and  that  that  request   has  not  been 
disposed  of,  and  I  think  we  ought  to  act 
upon  that  finding.     If  the  application  had 
been  objected  to  as  informal,  the  Court  might 
have  accepted  a  fresh  one,  and  at  all  events 
it  is  now  too  late  to  make  any  objections  to 
its  informality. 

The  next  ground  argued  was  that  no  legal 
summons  was  served  upon  the  plaintiff,  and 
that,  therefore,  no  inference  ought  to  have  been 
drawn  against  him  from  his  non-appearance 
by  the  Lower  Appellate  Court.     The  Lower 
Appellate  Court  says  "  that  after  the  failure 
"  on  the  part  of  the  first  Court  to  serve  the 
summons  personally  on  the  plaintiff,  and  as 
the  summons  had  actually  not  been  served, 
the  case  could  not  be  decided  against  the 
plaintiff   under  the  provisions  of  Section 
170  of  Act  VIII.  of  1859.     Although  the 
♦'  fact  of  his  absenting  himself  when  he  WJW 
"  summoned    must    to     some    extent   add 
"  strength  to  the  defendant's  case,  for  consi- 
*•  dering  the  processes  that  have  been  is- 
"  sued,  it  must  be  presumed  that  the  taiooK- 
"  dar  was  aware  of  the  issue  of  the  sum- 
**  mons."     I  do  not  think  there  can  be  an; 
doubt  as  to  what  the  Judge  meant  to  saj, 
though  there  is  a  very  slight  discrepancy  in 
the  language.     I  think  it  is  quite  clear  m 
he  means  to  say  that,  as  a  legal  summons  has 
not  been  served  upon  the  plaintiff,  ^^^f*".^ 
take  advantage  of  the  provision  of  Sccuon 
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170,  and  on  the  ground  of  that  party's  non-at- 
tendance alone  dismiss  the  suit  against  him, 
bat  he  says,  nevertheless  1  am  satisfied  that 
be  must  have  known  that  his  attendance  in 
Court  was  desired,  and  I  am  perfectly  justi- 
fied to  take  the  circumstance  of  his  neglect 
to  attend  into  consideration  when  deciding 
the  case  upon  the  facts. 

I  think  that  the  Lower  Appellate  Court 
was  perfectly  justified  in  taking  that  course, 
and  drawing  the  inferences  which  it  has 
drawn ;  for  although  the  law  provides  most 
necessary  and  proper  precauiions  to  protect 
parties  from  being  summoned  wantonly  and 
for  purely  vexatious  purposes,  the  Courts 
have  full  discretion  in  a  matter  of  this  kind 
to  decide  whether  or  no  the  parties  are 
making  use  of  that  protection  which  the  law 
affords  them  for  the  purpose  of  evading  the 
giving  of  evidence  which  might  be  fatal  to 
their  case.  In  the  latter  view,  any  Court 
is  perfectly  justified  in  using  the  absence  of 
the  party  most  strongly  against  him. 

As,  therefore,  all  the  grounds  taken  in 
special  appeal  fail,  the  appeal  ought  to  be 
dismissed  with  costs. 

Ktmpy  y, — I  am  of  the  same  opinion. 


The  1 8th  August  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

TnutS' Limitation— Cause  of  action. 

Case  No.  1232  of  1869. 

Special  Appeal  from  a  decision  passed  by 
ihe  tsubordinaie  Judge  of  East  Burd- 
loauy  dated  the  $th  March  i86g,  affirm- 
ing a  decision  of  the  Moonsijf  of  that 
District,  dated  the  24th  A  ugiist  186S. 

Rakhal  Doss  Mudduck  (Plaintiff  j,  Appellant, 

versus 

Modhoo  Soodun  Mudduck  and  others 
(Defendants),  Respondents. 

BahoosMohesh  Chunder  Chowdhry  zwd^  Go  pal 
Chunder  Mookerjee  for  Appellant. 

lUhoo  Bama  Churn  Banerjee  for  Respond- 
ents. 

flaintiff,  havinsf  made  over  his  property ^in  trust  to 
we  defendant  who  was  to  look  after  it,  and  enjoy  its 
P«'ofit5  tin  plaintiff's   return,"  went  abroad   for    more 


than  12  years,  and  then  returned  and  demanded  restora- 
tion of  the  property.  Five  years  after  such  demand,  he 
sued  to  recover  possession. 

Held  that  the  suit  was  brought  within  time  from  the 
date  of  the  demand,  and  therefore  was  not  barred  by  the 
Statute  of  Limitation. 

Kemp,  J, — This  was  a  suit  to  recover 
possession  of  a  certain  property  on  the  alle- 
gation that,  under  a  deed  dated  the  22nd  of 
Jeyt  1257,  the  plaintiff  having  no  body  to 
look  after  his  property,  and  being  obliged  to 
go  to  Calcutta  in  search  of  service,  he  made 
over  the  property  in  dispute  to  the  defend- 
ant, who  is  the  plaintiff's  father's  sister's  son, 
upon  trust.  The  deed  recites  that  the  de- 
fendant was  to  pay  the  rent  to  the  superior 
talookdar,  that  he  was  to  look  after  the  j^ro- 
peny  and  to  enjoy  the  profits  thereof  until 
the  plaintiff  returned,  when  he  was  to  give 
up  the  property  to  the  plaintiff  without  any 
objection.  It  appears  that  the  plaintiff  was 
abroad  for  more  than  1 2  years,  and  that  this 
suit  has  been  brought  about  5  years  after  his 
return,  after  demanding  restoration  of  his 
property. 

The  first  Court  dismissed  the  plaintiff's 
suit. 

In  appeal,  the  Subordinate  Juci^e  of  East 
Burdwan  stales  that  he  concurred  generally 
with  the  decision  of  the  Court  below;  but 
it  appears  to  me  clear  that  the  Lower  Appel- 
late Court  disposed  of  this  suit  upon  the  issue 
of  limitation  alone,  for  he  says  "  that  this  do- 
"  cument,  ihat  is  to  say,  the  deed  of  the  2 and 
"  Jeyt  1257,  cannot  be  construed  to  mean  that 
"  the  plamtiff's  right  to  the  land  in  dispute 
"  existed  within  1 2  years  preceding  the  date 
"  of  suit."  Again,  in  another  passage,  he 
says :  "  It  is  evident  that  the  plaintiff  has 
"  been  out  of  possession  for  a  long  time,  and 
*'  therefore  his  right  has  ceased  to  exist." 
There  has  been  no  finding  by  the  Lower 
Appellate  Court  as  to  whether  this  document 
is  a  genuine  and  subsisting  document,  and 
whether  the  lands  in  dispute  are  comprised  in 
the  document  or  not. 

1  have  no  manner  of  doubt  that,  assuming 
this  to  be  a  genuine  and  subsisting  document, 
the  plaintilf's  suit  is  not  barred  by  the 
Statute  of  Limitation.  The  document  is 
not  a  kubooleut,  for  there  is  no  provision  for 
the  payment  of  rent  by  the  defendant  to  the 
plainiilf.  If  the  document  be  genuine,  the 
defendant  was  a  trustee  for  the  plaintiff  and 
bound  to  give  up  the  land  upon  the  plaint- 
iff's return.  The  suit  of  the  plaintiff  is 
brought  within  time  from  the  date  of  the 
demand  for  the  restoration  of  the  property. 
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The  Lower  Appellate  Court  was,  therefore, 
wrong  in  dismissing  the  plaintiff's  suit  on 
the  ground  that  it  was  barred  by  the  Statute 
of  Limitation,  and  the  case  must  go  back  for 
the  Lower  Appellate  Court  to  find  whether 
the  deed  is  a  genuine  and  subsisting  docu- 
ment, and  also  whether  the  lands  claimed  in 
this  suit  are  comprised  in  it. 

Costs  to  follow  the  result. 

Markby^  J. — I  am  of  the  same  opinion. 
It  is  clear  that,  if,  as  the  plaintiff  alleges, 
the  defendant  came  into  possession  of  the 
land  under  this  document,  there  could 
be  no  cause  of  action  which  would  be  the 
commencement  of  a  period  of  limitation  at 
lea«t  until  there  had  been  a  demand  on  the 
part  of  the  plaintiff  and  a  refusal  on  Ihe 
part  of  the  defendant  to  give  up  the  land,  or 
else  a  distinct  assertion  of  adverse  title. 

The  Lower  Appellate  Court  does  not  find 
that  the  plaintiff's  title  was  barred  on  any 
such  view  as  this,  but  appears  to  me  to  find 
on  the  terms  of  ihe  document  itself  that  the 
suit  was  brought  more  than  12  years  after 
the  defendant  had  entered  into  possession 
of  the  property  under  the  deed.  I  think 
this  is  an  entirely  erroneous  view  of  the 
transaction,  and  1  agree  that,  if  the  document 
was  a  genuine  document,  and  had  not  been 
put  an  end  to  more  than  12  years  before  the 
commencement  of  this  suit,  the  plaintiff's 
claiyn  is  in  no  way  barred  by  limitation. 
The  case  must,  therefore,  go  back  to  be 
heard  and  disposed  of  on  the  issues  mentioned 
by  Mr.  Justice  Kemp. 


The  19th  August  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges. 

Enhancement  of  rent  of  talook— Section  51, 
Regrulation  VIII.  of  1793— Onus  probandi— 
Section  16,  Act  X.,  1859. 

Case  No.  135 1  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  bv 
the  Officiating  Judge  of  Dacca,  dated  the 
2fid  February  i86g,  modifying  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  31st  October  i868, 

Nubo  Kristo  Mojoomdar  and  another 
(Plaintiffs),  Appellants, 

versus 

Taira  Monee  and  others  (Defendants), 
Respondents, 


Mr,  C  Gregory  and  Baboo  Mohinee  Mohun 
Roy  for  Appellants. 

Baboos  Chunder  Mad  hub  Ghose  ^nd  Nuleet 
Chunder  Sein  for  Respondents, 

A  notice  of  enhancement  of  the  rent  of  a  talook  on 
the  simple  ground  of  the  rents  having  become  less  by 
degrees  is  not  based  on  the  "  abatement "  contemplated 
by  Section  51,  Regulation  VIII.  of  1793,  or  any  of  the 
other  grounds  specified  in  that  Section." 

In  a  suit  for  enhancement,  the  burden  of  proof  that 
a  tenure  is  protected  under  Section  16,  Act  X.,  1.S59, 
is  on  the  defendant,  and  it  is  only  for  the  plaintiff  to 
rebut  any  presumption  which  the  defendant  may  make 
out  under  that  Section. 

Bayley,  ^. --In  this  case  the  plaintiff 
sued  to  enhance  the  rents  of  what  is  admitted 
by  both  the  parties  to  be  a  shikmee  talook. 
In  his  notice,  the  plaintiff  stated  that,  as 
the  rents  had  gradually  run  down  from 
Rupees  68  to  Rupees  2-14,  he  had  a  right 
to  enhance  the  rents.  The  plaint  disclosed 
no  other  cause  of  action. 

The  defendant  pleaded  that  he  was  pro- 
tected from  liability  to  enhancement  by 
reason  of  the  rents  at  which  he  held  the 
lands  not  having  been  changed  for  a  period 
of  20  years  before  suit  ;  in  other  words,  the 
defendant  pleaded  Section  16,  Act  X.  of 
1859. 

The  first  Court  raised  two  issues  :  cj*., 
whether  the  notice  was  sufficient  in  law  ; 
and,  secondly,  whether  the  provisions  of 
Section  16  protected  the  tenure  from  en- 
hancement. 

On  this  second  issue,  the  first  Court  did 
not  come  to  any  specific  judgment,  but  it 
merely  stated  in  a  general  way  that  the 
rents  of  the  tenure  could  be  enhanced  ;  but, 
going  upon  the  first  issue,  the  Court  found 
that  the  notice  was  not  legally  sufficient,  and 
disclosed  no  good  cause  of  action,  and  the 
first  Court,  therefore,  dismissed  the  plaintiff's 
suit. 

On  appeal,  the  Lower  Appellate  Court  held 
that,  as  the  notice  under  which  the  plaintiff 
sought  to  enhance  the  rents  was  no  legal  notice, 
he  was  not,  therefore,  entitled  to  enhance 
the  rents  under  it ;  but  at  the  same  time  the 
Lower  Appellate  Court  held  that  the  provi- 
sions of  Section  16,  Act  X.of  1859,  protected 
the  defendants  from  liability  to  enhancement. 
In  this  view,  while  dismissing  the  plaintiffs 
suit  on  the  ground  of  the  informality  and 
insufficiency  of  his  notice,  the  Lower  Appel- 
late Court  declared  the  defendant's  non-lia- 
bility to  enhancement. 

There  are,  in  fact,  two  grounds  taken  in 
special   appeal  :  firstly y  that  the   notice  in 
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qaestion  is  sufficient  in  law  ;  and,  secondly, 
that,  while  dismissing  the  plainiiflF's  suit  on 
the  ground  of  the  insufliciency  of  the  notice, 
the  Lower  Appellate  Court  should  not  have 
declared  the  non-liability  of  the  defendant  to 
enhancement,  as  the  plaintiff  had  no  oppor- 
tonity  given  him  to  rebut  the  evidence  on 
that  point,  and  the  first  Court  did  not  spe- 
cifically adjudicate  upon  it. 

On  the  first  point,  it  is  quite  clear  that 
neither  the  plaintiff  nor  the  notice  did  set 
fonh  the  grounds  specified  in  Section  51, 
Regolaiion  VIII.  of  1793.  I'^e  simple 
statement  of  the  plaintiff  was  that,  as  by 
degrees  the  rents  became  less,  he  was  en- 
titled to  claim  an  enhancement.  Now,  this 
is  not  ihe  **  abatement "  contemplated  by 
Section  51  of  the  Regulation  above  named, 
nor  is  any  one  of  the  other  grounds  specified 
in  that  Section  at  all  adverted  to  by  the 
plaintiff  in  his  notice.  So  far,  then,  I  think 
that  the  notice  was  not  good,  and  that  the 
plaintiff's  case  to  enhance  the  rents  upon  it 
was  rightly  dismissed. 

On  the  next  question  it  is  clear  that  the 
burthen  of  proof  that  the  tenure  is  protect- 
ed under  the  provisions  of  Section   16,  Act 
X.  of  1859,  *s  upon  the  defendant,  and  it  is 
only  for  the  plaintiff  to  rebut  any  presump- 
tion which  the  defendant  can  make  out  in 
bis  favor  under  that  Section.      Apparently, 
however,  the  Lower  Appellate  Court  has  in 
ibi?   case   slopped    Short  of    affording   the 
plaintiff  the    opportunity   of    going   to    his 
evidence  on  this  point  at  all.     It  declares 
the  defendant's  right  absolutely  on  the  bare 
presumption  which  Section  16  contemplates, 
but  it  does  not,  in  full,  carry  out  the  provi- 
sions of    that   Section    which   render    it  a 
protection  merely  in  case   where  the  party 
seeking  to  enhance^  is  unable  to  rebut  the 
presumption  by  showing  that  the  rate  of  rem 
has  been   changed.     Ordinarily,    therefore, 
this  case  would  be  remanded  for  re-trial  on 
this  point,  but,  under  the  circumstances  of 
this  case   1   think  that  it  ought  not  to  be 
remanded,  for,  if  after  the  remand  the  Judge 
^pon  the  evidence  finds  that  the  plaintiff  has 
no  right  to  enhance,  the  plaintiff  will  still 
have  a  right  to  have  his  title  enquired  inio 
in  a  regular  suit.     On  the  other  hand,  if  we 
simply  uphold  the  orders  of  the  Lower  Courts 
dismissing  the  plaintiff's  suit  on  the  ground 
ofihe  insufficiency  of  the  notice,  the  plaintiff's 
^igbt  will  be  insufficiently  adjudicated. 

I  think  that  the  proper  order  will  be  to 
dismiss  this  special  appeal,  so  far  as  it  im- 
pQgni  the  judgment  of  the  Lower  Appellate 
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Court  dismissing  the  plaintiff's  suit  on  the 
ground  of  the  insufliciency  of  the  notice, 
and  at  the  same  time  to  expunge  so  much 
of  the  decision  of  the  Lower  Appellate  Court 
as  declares  the  defendant's  non-liability  to 
enhancement  under  the  provisions  of  Section 
16,  Act  X.  of  1859,  viz,,  that  the  "  defend- 
ant is  entitled  to  the  benefit  provided  for 
by  Section  16,  Act  X.  of  1859.'' 

Under  all  the  circumstances  of  this  case, 
I  think  that  each  party  should  bear  his  own 
costs  in  this  Court. 

Hohhousey  J . — 1  will  state  as  concisely  as 
I  can  my  reasons  for  agreeing  in  the  order 
which  Mr.  Justice  Bayley  has  passed  in  this 
case.  There  were,  as  stated  by  Mr.  Justite 
Baylev,  two  issues  before  the  first  Court. 
The  second  issue  was  as  to  whether  or  not 
the  defendants  had  held  at  rates  which  had 
not  been  changed  for  a  period  of  20  years 
before  the .  commencement  of  the  suit,  and 
whether,  therefore,  if  this  fact  were  proved, 
they  were  protected  from  enhancement. 

The  first  Court  held  that  they  were  not 
protected. 

The  Lower  Appellate  Court  held  that 
they  were  protected. 

In  spite  of  the  fact  that  the  first  Court  did 
come  to  a  decision  upon  the  issue,  I  cannot, 
on  looking  carefully  into  the  record,  persuade 
myself  that  the  special  appellant  before  us  has 
had  a  fair  and  a  full  opportunity  of  rebutting 
whatever  evidence  the  defendants  may  have 
given  on.  this  issue.  The  burthen  of  proof 
was  on  the  defendants,  and  it  seems  to  me 
that,  when  the  first  Court  had  heard  the  de- 
fendants' evidence,  it  must  at  once  have  come 
to  an  opinion  upon  this  issue  adverse  to 
defendants,  and  must  have  communicated  this 
opinion  to  the  plaintiff,  because,  although  the 
issue  was  a  most  material  one,  and  although 
the  plaintiff's  witnesses  were  present  in 
Court  to  give  their  testimony  regarding  it, 
still  it  was  not  received. 

In  this  view  of  the  case,  1  can  have  no 
doubt  that  the  first  Court  did  not  think  it 
necessary  to  call  on  the  plaintiff  for  evidence 
on  this  point,  and  when,  therefore,  the  Lower 
Appellate  Court,  resting  upon  the  evidence 
of  the  defendants  alone,  gave  judgment  in 
favor  of  the  defendants  on  the  issue  we  are 
discussing,  it  seems  to  me  that  the  Court 
did  so  without  having  given  the  plaintiff  a 
fair  opportunity  of  rebutting  that  evidence. 
I  have  no  doubt,  having  special  reference  to 
the  decision  in  an  analogous  case  of  a  Full 
Bench  which  is  to  be  found  at   page   523, 
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Held  that  the  case  was  rightly  remanded  by  the 
Lower  Appellate  Court,  but  that  the  issue  to  be  tried  was 
whether  the  plaintiff  was  a  party  who  came  under  the 

grovisions  of  Section 6,  Act  VIII.  (B.C.),  1S65,  read  with 
ection  13,  Regulation  VIII.  of  1819,  more  particularly 
with  Clause  3. 

Held  that,  if  the  plaint  did  not  sufficiently  disclose 
the  cause  of  action,  the  plaintiff  should  have  been  allowed 
to  amend  it.under  Section  32,  Code  of  Civil  Procedure  j 
not  having*  been  so  allowed,  he  was  at  liberty  to  prove 
any^  cause  of  action  which  was  not  inconsistent  with  the 
plaint. 

KemPy  ^.— The  plaintiff,  special  respond- 
ent, brought  a  suit  to  recover  Rupees  122 
12  annas  against  the  defendant,  Luckhee 
Prea  Debia.  The  plaint  is  a  very  short 
one,  and  to  this  effect,  that  one  Rajmohinee, 
the  putneedar,  having  obtained  a  decree  for 
refit  against  Luckhee  Prea,  the  mouroseedar, 
attached  and  advertised  for  sale  certain  pro- 
perty belonging  to  her  judgment-debtor,  and 
amongst  this  property  the  12 J  beegahs  be- 
longing to  the  plaintiff;  that  the  plaintiff,  in 
order  to  save  her  12  J  beegahs  from  sale, 
paid  the  whole  of  the  amount  due  under  the 
decree  obtained  by  Rajmohinee  against 
Luckhee  Prea. 

The  first  Court  dismissed  the  plaintiff's 
suit,  holding  that,  as  the  plaintiff  was  not  li- 
able under  the  decree  obtained  by  Raj- 
mohinee against  Luckhee  Prea,  and  as  there 
was  no  obligation  on  the  part  of  the  plaintiff 
to  pay  the  sum  due  by  Luckhee  Prea  to  Raj- 
mohinee, the  claim  of  the  plaintiff  was  un- 
tenable. 

The  Lower  Appellate  Court,  the  Subordi- 
nate Judge  of  East  Burdwan,  has  remanded 
the  case  for  trial  on  two  issues,  namely,  fir  si , 
"  whether  the  payment  of  the  amount  under 
claim  by  the  plaintiff  was  unnecessary 
and  voluntary;  and,  secondly,  whether  the 
plaintiff  was  legally  bound  to  deposit  the  said 
amount,  and  whether  the  defendant  had  been 
benefited  thereby."  These  issues  are  taken 
word  for  word  from  the  decision  of  the 
Subordinate  Judge. 

In  special  appeal,  it  is  contended  that  the 
Subordinate  Judge  was  wrong  in  remanding 
the  case,  to  enable  the  plaintiff  to  make  out 
a  new  case  for  herself  which  her  plaint  does 
not  set  up;  that  the  Moonsiff  was  right  in 
dismissing  the  suit;  that  the  issues  framed 
by  the  Subordinate  Judge  for  trial  on  re- 
mand do  not  arise  upon  the  pleadings,  and 
are  not  proper  issues  in  the  case.  There 
can  be  no  doubt  that,  looking  to  the  plaint 
alone,  the  plaintiff  sued  on  the  fboting  thaf 
the  I2i  beegahs  belonging  to  her  were 
attached,  and  were  about  to  be  sold  as  be- 
longing   to  the    judgment-debtor;    but    i 


the  grounds  of  appeal  to  the  Lower  Appellate 
Court  it  is  very  clear  that  the  plaintiff  alleged 
that  her  1 2 J  beegahs  were  within  and  subor- 
dinate to  the  holding  of  Luckhee  Prea,  the 
judgment-debtor,  and  that  she  paid  in  the 
whole  amount  due  by  Luckhee  Prea  in  order 
to  prevent  the  sale  of  the  superior  mou- 
rosee  holding,  which  sale  would  possibly 
have  jeopardized  her  rights,  that  is  to  say,  the 
plaintiff's  rights  over  the  i  a^  beegahs. 

I,  therefore,  think  that  the  Subordinate 
Judge  was  right  in  remanding  the  case,  but 
I  think'  that  the  issue  that  oi2ght  to  be 
tried  in  this  case  is  whether  the  plaintiff  is 
a  party  who  comes  under  the  provisions  of 
Section  6  of  Aft  VIII.  of  1865  (Bengal  Coun- 
cil) read  with  Section  13  of  Regulation  VIII. 
of  1 8 19,  more  particularly  with  reference  to 
Clause  3  of  that  Section  The  decision  of  the 
Lower  Appellate  Court,  therefore,  is  amended 
to  this  extent,  that  the  issue  for  trial  on 
remand  will  be  that  laid  down  by  this  Court. 
Costs  to  follow  the  result. 

Markby,  y. — I  am  of  the  same  opinion. 
There  is  no  doubt  that  the  plaint  in  this 
case,  if  it  was  a  compliance  at  all,  was  a 
somewhat  meagre  compliance  with  the  pro- 
visions of  Section  26  of  the  Code  of  Civil  \ 
Procedure ;  but  if  the  Court  thought  that  the 
plaint  did  not  sufficiently  disclose  the  cause 
of  action,  the  proper  course  was  not  to  dis- 
miss the  suit  altogether,  but  to  reject  and 
return  the  plaint  to  the  plaintiff,  or  mor^  j 
properly  still  to  allow  it  to  be  amended! 
under  Section  32;  not  having  done  so,  ll 
think  the  plaintiff  was  at  liberty  to  prove 
anv  cause  of  action  which  was  not  incon- 
sistent  with  the  plaint.  Now,  I  do  not  think 
that  it  was  inconsistent  with  the  plaint 
(although  the  plaint  certainly  did  not  dis- 
close that  circumstance)  to  show  that  the 
plaintiff  was  a  person  interested  to  prevent 
the  sale  of  the  defendant's  tenure  under 
the  provisions  of  Section  6  of  Act  VIII. 
of  1865,  Bengal  Council.  The  only  thing 
which  embarrassed  me  was  the  conflicting 
statements  of  the  Judge  in  the  LoAver  Appel- 
late Court  as  to  the  contentions  of  the  plaint- 
iff before  him  ;  but  all  doubt  as  to  the  plaint- 
iff's real  contention  has  been  cleared  up  by 
the  passage  pointed  out  by  Mr.  Justice 
Kemp  in  the  plaintiff's  petition  of  appeal  to 
the  Lower  Appellate  Court.  Having  amend- 
ed the  issue  in  the  form  laid  down  by 
Mr.  Justice  Kemp,  I  think  the  case  ought 
to  be  remanded  as  directed  by  the  Lower 
ate  Court. 

I  therefore  concur  in  remanding  the  case. 
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The  1 6th  August  1869. 

Present : 

The  Hon'ble  F,  B.  Kemp  and  W.  Markby, 

Judges. 

Title— Possession— Evidence— Objections- 
Special  appeal. 

Case  No.  853  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  0/ Hoogkly, 
dated  the  i sth  June  1868,  affirming  a 
decision  of  the  Moonsiff  of  Serampore,  dated 
the  31st  August  1867. 

Joykishen  Mookerjee  and  others 
(Defendants),  Appellants, 

versus 

Rajkishen  Mookerjee  (Plaintiff;,  and  others 
(Defendants),  Respondents, 

Mr,  G.  C  Paul  and  Baboos  Pearee  Mohun 
Mookerjee,  Kali  Mohun  Doss,  and  Mohinee 
Mohun  Roy  for   Appellants. 

Baboos  Hem    Chunder  Banerjee  and  Bama 
Churn  Banerjee  for  Respondents. 

In  a  suit  to  recover  immoveable  property  in  the  pos- 
session of  the  defendant,  a  plaintiff  cannot  ordinarily 
succeed  merely  by  showing  that  the  title  has  accrued 
to  him. 

Where  a  plaintiff  seeks  to  recover  possession  upon  a 
title  recently  acquired,  he  is  not  invariably  required  to 
prove  the  origin  of  his  vendor's  title.  L^ngr  and  un- 
disturbed possession  on  the  part  of  the  vendor,  when 
positive  evidence  of  title  cannot  be  had,  may  in  many 
cases  constitute  proof  of  title. 

Before  an  objection  to  the  validity  of  a  document 
filed  as  evidence  in  a  case  can  be  admitted  as  a  g^round 
of  special  appeal,  it  must  be  shown  to  have  been  made 
pressed  at  every  stage  in  the  Courts  below. 

Markby,  J. — Before  I  proceed  to  give 
judgment  in  this  case,  I  wish  to  make  one 
observation.  Mr.  Paul,  in  arguing  the  case 
for  the  appellant,  made  some  remarks  upon 
the  mode  in  which  thisjcase  has  been  dis- 
posed of  in  the  Lower  Appellate  Court, 
which,  I  must  say,  on  reading  the  judgment 
of  that  Court,  seem  to  me  wholly  unwar- 
ranted, and  I  very  much  regret  that  they 
were  made.  As  far  as  1  see,  the  Judges, 
both  of  the  first  Court  and  of  the  Lower 
Appellate  Court,  have  carefully  and  properly 
disposed  of  this  case. 

The  suit  was  to  recoverf  a  small  piece  ot 
land  upon  which^a  hut  had  been  built,  and 
which  was  used  as  a  shop,  and  also  to  recover 
damages  for  pulling  down  the  but.    The 


suit  was  brought  against  three  defendants, 
Joykishen  Mookerjee,  Modhoo  Soodun,  and 
one  Hem  Chunder  Sautra.  The  plaintiff 
purchased  from  one  Woomesh  Chunder,  the 
son  of  Gobind  Chunder,  who  derived  his 
title  under  a  pottah  granted  to  Gobind 
Chunder  by  the  plaintiff  himself  and  two 
other  persons,  Issur  Chunder  and  Deb 
Narain.  The  defendant  Joykishen  Moo- 
kerjee expressly  disclaims  all  title,  saying 
I  hat  the  disputed  land,  which  consists  of  half 
a  cottah  only,  stood  in  the  name  of  Ram 
Chand  Mitter;  that  Kalee  Doss  Mitter,  his 
son,  who  had  a  shop  on  it,  sold  the  land  to 
Gora  Chand  Burnick;  that  Gora  Chstnd 
Burnick  sold  it  to  the  defendant  Modjjpo 
Soodun,  and  Modhoo  Soodun  to  the  defend- 
ant Hem  Chunder  Sautra. 

Both  Courts  have  found  in  favor  of  the 
plaintiff,  and  upon  the  case  coming  on  here 
in  special  appeal,  Mr.  Paul  appeared  and 
argued  the  case  for  the  defendant  appellant. 
His  argument  resolved  itself  into  five  objec- 
tions :  firstly,  that  the  plaint  disclosed  no 
cause  of  action ;  secondly,  that  the  title  of 
the  plaintiff  was  not  proved  ;  thirdly,  that 
the  possession  of  the  plaintiff  was  not  proved; 
fourthly,  that  the  pottah  of  Bysack  1258 
ought  not  to  have  been  received  in  evidence; 
and,  fifthly,  that  there  had  been  no  proper 
enquiry  as  to  the  quantity  of  land. 

The  case  was  adjourned  at  the  end  of  Mr. 
Paul's  argument,  and  when  the  hearing  was 
resumed  to-day.  Baboo  Kalee  Mohun  Doss, 
who,  we  were  told  on  the  previous  occasion, 
would  follow  up  Mr.  Paul's  argument,  did 
not  appear,  whereupon  we  directed  the 
Baboo,  who  appeared  for  the  special  respond- 
ent, to  confine  himself  to  the  fourth  ground- 
taken  by  Mr.  Paul,  and  which  we  thought 
was  the  only  point  requiring  an  answer,  and 
then,  somewhat  deviating  from  the  usual 
practice,  we  have  heard  Baboo  Kalee  Mohun 
Doss  in  reply,  in  the  place  of  Mr.  Paul. 

As  regards  the  first  point  taken,  namely, 
that  the  plaint  discloses  no  cause  of  action, 
that  point  was  not  taken  strictly  in  the  writ- 
ten grounds  of  appeal.  The  one  which  comes 
nearest  to  it  is  the  first  ground,  but  that 
was  obviously  drawn  to  raise  a  different 
objection,  and  this  is  a  point  on  which  I 
should  hold  the  party  strictly  to  his  ground 
of  appeal  as  taken.  I  am  not  aware  if  it 
is  a  settled  question  in  these  Courts  whether 
or  no  a  plaintiff  who  sues  for  a  dispossession 
must,  as  against  a  defendant  who  denies  his 
title,  prove  that  there  has  been  a  denial  of 
the  plaintiff's  title  by  the  defendant  prior  to 
the  suit. 
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Marshall's  Reports,  that  the  Lower  Appel- 
late Court,  had  the  evidence  on  both  sides 
been  before  it,  would  have  been  justified  in 
coming  to  a  decision  on  the  issue  in  question, 
and  it  is  admitted  by  the  pleader  for  the  special 
appellant  that  the  Lower  Appellate  Court  had 
jurisdiction  to  determine  such  an  issue. 

The  question,  then,  that  remains  is  whether 
we  shall  remand  the  case  to  the  Court  of 
first  instance  to  commence  the  litigation,  so 
far  as  the  plaintiff  is  concerned,  de  novo 
upon  this  issue,  or  whether  we  shall  not 
rather  declare  that  the  judgment  dismissing 
the  suit  shall  stand,  such  part  of  it  as  is  a 
determination  on  this  issue  being  declared 
to  be  void. 

On  the  whole,  I  think  it  will  tend  to  pro- 
tract a  litigation  of  which  we  do  not  see  the 
end,  if  we  were  not  to  remand  the  case.  Sup- 
posing the  Judge  were  to  find,  after  taking 
the  evidence  of  the  plaintiff,  that  the  defend- 
ants were  still  protected,  that  would  not  bar 
the  plaintiff  from  his  remedy  by  a  suit  in  an- 
other Court.  He  would  still  have  the  right  to 
proceed  to  the  Civil  Court,  and  to  raise  the 
question  as  to  whether  he  might  not  have 
his  right  declared  to  enhance  the  rents  of 
the  tenure.  It  is  possible  that  in  that  suit 
any  decision  which  might  be  come  to  in  this 
suit  might  be  put  in  as  a  bar,  but  he  would 
not  the  less  have  the  right  to  sue  and  to 
have  the  question  determined.  There  would 
undoubtedly  be  a  conflict  of  jurisdiction  such 
as  is  unfortunately  already  too  rife  as  be- 
tween Revenue  and  Civil  Courts,  and  if  the 
parties  must  sue  again,  we  cannot  shut  our 
eyes  to  the  fact  that  there  would  be  a  more 
certain  and  rapid  and  complete  end  to  this 
litigation,  if  the  plaintiff  should  elect  to  sue 
in  the  Civil  Court  or  under  that  amalgamat- 
ed jurisdiction  of  the  Civil  and  Revenue 
Courts  which  is  now  passing  under  our  eyes 
through  the  Legislative  Council.  It  is  for 
these  reasons  that  I  prefer,  on  the  whole,  , 
not  to  remand  the  case. 


The  20th  August  1869. 

Present.: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bari.^  Judges, 

Suits  for  measurement — Act  VI.  (B.  C),  1862— 
Sections  25  and  77,  Act  X.,  1859. 

Case  No.  1380  of  1869  under  AA  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by  thi 

Official ing  Judge  of  Dacca^  dated  the  j;i/ 

I      March  i86g^  modifying  a  decision  of  tht 

Deputy  Collector  of  that  District,  dated  the 

2ist  Jafiuary  i86g, 

Jonaye  Sirdar  and  others  (Defendants), 

Appellants, 

versus 

Dwarkanath  Roy  (Plaintiff),  Respondent, 

Baboo  Nuleet  Chunder  Sein  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

Any  suit  instituted  under  A(5l  VI.  (B.  C)  of  iS<5a  may 
be  considered  as  instituted  under  Act  X.  of  1859,  even 
thougfh  it  be  a  suit  for  measurement  of  land;  andaa 
intervenor  in  such  suit,  who  claims  the  right  to  rrceive 
the  rent,  is  entitled  to  have  his  claim  determined  under 
the  express  terms  of  Section  77,  Act  X.  of  1859. 

An  order  passed  by  a  Collector  under  Section  24,  Act 
X.  of  1^:59,  has  not  the  force  and  effect  of  a  Civil  Coorf  < 
decree,  and  is  not  binding  as  against  an  intervenor  in  a 
suit  under  that  \(\. 

Bayley,  J. — We  think  that  the  judgment 
of  the  Lower  Appellate  Court  in  this  case 
must  be  reversed,  and  the  case  remanded  for 
re-trial. 

The  plaintiff  sued  under  the  provisions  of 
Section  9,  Ad  VI.  of  1862  (Bengal  Cooncil}. 
to  measure  the  defendant's  lands. 

A  third  party  intervened,  and  denied  the 
right  and  power  of  the  plaintiff- landlord. 

The  first  Court  gave  the  plaintiff  a  decree. 

The  Lower  Appellate  Court  has  reversed 
that  decree,  and  held  that,  whereas  there  was 
an  order  passed  by  the  Collector  under  Sec- 
tion 25,  A6t  X.  of  1859,  issuing  proclamation 
to  the  tenants  to  pay  rents  to  the  intervener, 
that  is  conclusive ;  and  the  question  as  to 
whether  the  intervenor  or  the  plaintiff  was 
in  actual  receipt  and  enjoyment  of  the  rent 
need  not  be  gone  into.    In  this  view,  the 
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Lower  Appellate  Court  dismissed  the  plaint- 
iff's suit. 

la  special  appeal,  it  is  urged  that  the 
Lower  Appellate  Court  is  wrong  in  holding 
ihat  ihe  order  of  the  Collector  under  Sec- 
don  25  has  the  force  and  effect  of  a  Civil 
Court  decree,  and  is  binding  as  against  the 
special  appellant,  and  in  not  adjudicating 
Qpon  the  question  of  the  actual  receipt  and 
enjoyment  of  the  rent  as  provided  by  Sec- 
tion 77,  Act  X.  of  1859. 

We  are  of  opinion  that  the  special  appel- 
lant is  right  in  his  contentions. 

In  the  first  place,  the  Lower  Appellate 
Court  was  clearly  wrong  in  holding  that 
the  effect  of  an  order  passed  by  the  Collector 
in  his  executive  capacity  under  Section  25 
was  that  of  a  Civil  Court  decree,  and  was, 
therefore,  binding  as  against  the  intervenor. 
But  irrespective  of  that,  we  think  that  the 
Lower  Appellate  Court  was  wrong  in  not 
adjudicating  the  case  under  the  provisions 
oi  Section  jj.  Act  X.  of  1859.  Section  21, 
Act  VL  of  1862  (Bengal  Council),  distinctly 
declares  that  that  Act  shall  be  read  with  and 
taken  as  part  of  Act  X.  of  1859.  Under 
the  provisions,  therefore,  of  this  Section, 
any  suit  instituted  under  Act  VI.  of  1862 
(Bengal  Council)  may  be  considered  as  in- 
stituted under  Act  X.  of  1859,  and  as  such 
the  present  suit  may  be  considered  a  suit 
under  Act  X. 

Now  Section  j'jy  Act  X.  of  1859,  says: 
When  in  any  suit  between  a  landholder 
and  a  ryot  or  under-tenant  under  this 
Ad,  the  right  to  receive  the  rent  of  the 
land  or  tenure  cultivated  or  held  by  the 
nrot  or  under-tenant  is  disputed,  and  such 
right  is  claimed  by,  or  on  behalf  of,  a  third 
person,  on  the  ground  that  such  third  person 
or  a  person  through  whom  he  claims  has 
actually  and  in  good  faith  received  and 
enjoyed  such  rent  before,  and  up  to  the 
time  of,  the  commencement  of  the  suit, 
such  third  person  shall  be  made  a  party  to 
the  suit,  and  the  question  of  the  actual 
receipt  and  enjoyment  of  the  reftt  by  such 
third  person  shall  be  enquired  into,  and 
the  suit  shall  be  decided  according  to  the 
result  of  such  enquiry." 

It  is  contended  by  the  special  respondent 
that  this  being  a  suit  for  measurement  of 
the  lands,  and  not  for  the  rents  thereof,  can- 
'W  be  considered  to  be  such  a  suit  as  is 
contemplated  by  Section  2r,  Act  VI.  of 
1862  (Bengal  Council),  to  be  coming  under 
Act  X.  of  1859,  ^^t  wc  *cc  that  there  is  no 


restriction  either  in  the  terms  of  Section  21, 
ktl  VI.  or  of  Section  77,  Aft  X.  It  is  true 
that  Section  jy  does  speak  of  an  intervenor 
claiming  as  if  in  actual  receipt  and  enjoy- 
ment of  the  rents,  but  the  receipt  of  rent  is 
only  the  result  to  be  obtained  under  Aft  X. 
of  1859,  cither  by  a  suit  for  measurement 
and  ascertainment  of  the  data  on  which  the 
rent  can  be  claimed,  or  in  a  similar  manner, 
as  by  a  suit  for  a  kubooleut,  which,  although 
it  is  not  a  suit  for  rent,  still  has  as  its  clear 
and  definite  object  a  decree  for  rents.  Read- 
ing, therefore,  Section  21,  Aft  VI.  of  1862, 
and  Section  jj,  A6t  X.  of  1859,  together, 
we  are  of  opinion  that  the  intervenor  was 
entitled  to  have  his  claim  determined  under 
the  express  terms  of  Section  yj,  ** 

In  this  view,  we  think  that  the  case  must 
be  remanded  to  the  Lower  Appellate  Court 
to  .put  in  issue,  and  try  on  the  evidence  on 
the  record,  whether  the  intervenor  has  been 
actually  and  in  good  faith  in  the  receipt  and 
enjoyment  of  the  rent  before  and  up  to  the 
time  of  the  commencement  of  the  suit. 

The  costs  of  this  appeal  will  follow  the 
result. 


The  2 1  St  August  1869. 

Present: 

The  Hon'ble  G.  Loch,  Judge. 

Appeal— Ministerial    Officer    in    Magistrate's 

Office. 

Petition  of  Poorbhoo  Narain  Singh,  late  a 
Mohurrir  in  the  Court  of  the  Magistrate 
of  Patna,  praying  that  the  Magistrate's  or- 
der dismissing  him  from  his  post  may  be 
set  aside, 

Moulvie  Mahomed  Yusuff  for  the 
Petitioner. 

An  appeal  from  an  order  of  a  Magistrate  dismissing 
a  ministerial  offirer  in  his  establishment  lies  to  the 
Commissioner  of  the  District,  and  not  to  the  High 
Court. 

Loch,  y. — The  question  that  has  been 
raised  before  me  is  whether,  from  an  order  of 
a  Magistrate  dismissing  a  ministerial  officer 
in  his  establishment,  an  appeal  lies  to  the 
Commissioner  of  the  District  or  to  the  High 
Court. 

To  determine  this  point  we  need  to  go 
back  to  the  old  law  on  the  subject,  and  we 
find  that,  under  the  provisions  of  Section  15, 
Regulation  V.  of  1804,  native  officers  cm- 
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Marshall's  Reports,  that  the  Lower  Appel- 
late Court,  had  the  evidence  on  both  sides 
been  before  it,  would  have  been  justified  in 
coming  to  a  decision  on  the  issue  in  question, 
and  it  is  admitted  by  the  pleader  for  the  special 
appellant  that  the  Lower  Appellate  Court  had 
jurisdiction  to  determine  such  an  issue. 

The  question,  then,  that  remains  is  whether 
we  shall  remand  the  case  to  the  Court  of 
first  instance  to  commence  the  litigation,  so 
far  as  the  plaintiff  is  concerned,  de  novo 
upon  this  issue,  or  whether  we  shall  not 
rather  declare  that  the  judgment  dismissing 
the  suit  shall  stand,  such  part  of  it  as  is  a 
determination  on  this  issue  being  declared 
to  be  void. 

On  the  whole,  1  think  it  will  tend  to  pro- 
tract a  litigation  of  which  we  do  not  see  the 
end,  if  we  were  not  to  remand  the  case.  Sup- 
posing the  Judge  were  to  find,  after  taking 
the  evidence  of  the  plaintiff,  that  the  defend- 
ants were  still  protected,  that  .would  not  bar 
the  plaintiff  from  his  remedy  by  a  suit  in  an- 
other Court.  He  would  still  have  the  right  to 
proceed  to  the  Civil  Court,  and  to  raise  the 
question  as  to  whether  he  might  not  have 
his  right  declared  to  enhance  the  rents  of 
the  tenure.  It  is  possible  that  in  that  suit 
any  decision  which  might  be  come  to  in  this 
suit  might  be  put  in  as  a  bar,  but  he  would 
not  the  less  have  the  right  to  sue  and  to 
have  the  question  determined.  There  would 
undoubtedly  be  a  conflict  of  jurisdiction  such 
as  is  unfortunately  already  too  rife  as  be- 
tween Revenue  and  Civil  Courts,  and  if  the 
parties  must  sue  again,  we  cannot  shut  our 
eyes  to  the  fact  that  there  would  be  a  more 
certain  and  rapid  and  complete  end  to  this 
litigation,  if  the  plaintiff  should  elect  to  sue 
in  the  Civil  Court  or  under  that  amalgamat- 
ed jurisdiction  of  the  Civil  and  Revenue 
Courts  which  is  now  passing  under  our  eyes 
through  the  Legislative  Council.  It  is  for 
these  reasons  that  I  prefer,  on  the  whole, 
not  to  remand  the  case. 


The  20th  August  1869. 

« 

Present.: 

The  Hon'ble  H.  V.  Bay  ley  and  Sir  Charles 
Hobhouse,  BarL^  Judget. 

Suits  for  measurement — Act  VL  (B.  C),  i86i~ 
Sections  25  and  77,  Act  X.,  1859. 

Case  No.  1380  of  1869  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy  tht 
Officiating  Judge  of  Dacca,  dated  the  pst 
March  i86g,  modifying  a  decision  of  tht 
Deputy  Collector  0/ that  District,  dattd  Iht 
21st  January  i86g, 

Jonaye  Sirdar  and  others  (Defendants), 

Appellants, 

versus 

Dwarkanath  Roy  (Plaintiff),  Respondent. 

Baboo  Nuleet  Chunder  Sein  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

Any  suit  instituted  under  Art  VI.  (B.  C.)of  iS63may 
be  considered  as  instituted  under  Act  X.  of  1859,  cwfl 
though  it  be  a  suit  for  measurement  of  land;  andai 
intervcnor  in  such  suit,  who  claims  the  right  to  rccfive 
the  rent,  is  entitled  to  have  his  claim  determined  under 
the  express  terms  of  Section  yjy  Act  X.  of  1859. 

An  order  passed  by  a  Collector  under  Section  i|.  Act 
X.  of  iSsQ,  has  not  the  force  and  effect  of  a  Civil  Co«rt'< 
decree,  and  is  not  binding^  as  against  an  intervcnor  i«  a 
suit  under  that  k(:\, 

Payley,  /.—We  think  that  the  judgment 
of  the  Lower  Appellate  Court  in  this  case 
must  be  reversed,  and  the  case  remanded  for 
re-trial. 

The  plaintiff  sued  under  the  provisions  ol 
Section  9,  x\a  VI.  of  1862  (Bengal  Council 
to  measure  the  defendant's  lands. 

A  third  party  intervened,  and  denied  the 
right  and  power  of  the  plaintiff- landlord. 

The  first  Court  gave  the  plaintiff  a  decree. 

The  Lower  Appellate  Court  has  reversed 
that  decree,  and  held  that,  w^hereas  there  was 
an  order  passed  by  the  Collector  under  Sec- 
tion 25,  Aa  X.  of  1859,  issuing  proclamation 
to  the  tenants  to  pay  rents  to  the  iniervenor, 
that  is  conclusive ;  and  the  question  as  to 
whether  the  intervenor  or  the  plaintiff  ^^ 
in  actual  receipt  and  enjoyment  of  the  re^ 
need  not  be  gone  into.     In  this  view,  the 
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Lower  Appellate  Court  dismissed  the  plaint- 
iffs suit. 

Iq  special  appeal,  it  is  urged  that  the 
Lower  Appellate  Court  is  wrong  in  holding 
that  the  order  of  the  Collector  under  Sec- 
tion 25  has  the  force  and  effect  of  a  Civil 
Court  decree,  and  is  binding  as  against  the 
special  appellant,  and  in  not  adjudicating 
upon  tbe  question  of  the  actual  receipt  and 
enjoyment  of  the  rent  as  provided  by  Sec- 
lion  77,  Act  X.  of  1859. 

We  are  of  opinion  that  the  special  appel- 
lant is  right  in  his  contentions. 

In  the  6rst  place,  the  Lower  Appellate 
Court  was  clearly  wrong  in  holding  that 
the  effect  of  an  order  passed  by  the  Collector 
in  his  executive  capacity  under  Section  25 
was  that  of  a  Civil  Court  decree,  and  was, 
therefore,  binding  as  against  the  intervenor. 
But  irrespective  of  that,  we  think  that  the 
Lower  Appellate  Court  was  wrong  in  not 
adjudicating  the  case  under  the  provisions 
of  Section  yj.  Act  X.  of  1859.  Section  21, 
Act  VL  of  1862  (Bengal  Council),  distinctly 
declares  that  that  Act  shall  be  read  with  and 
taken  as  part  of  Act  X.  of  1859.  Under 
the  provisions,  therefore,  of  this  Section, 
any  suit  instituted  under  Act  VI.  of  1862 
(Bengal  Council)  may  be  considered  as  in- 
stitnted  under  Act  X.  of  1859,  and  as  such 
the  present  suit  may  be  considered  a  suit 
ttnder  Act  X. 

Now  Section  yj.  Act  X.  of  1859,  says: 
"When  in  any  suit  between  a  landholder 
"and  a  ryot  or  under-tenant  under  this 
*'  Act,  the  right  to  receive  the  rent  of  the 
"land  or  tenure  cultivated  or  held  by  the 
"nrot  or  under-tenant  is  disputed,  and  such 
''right  is  claimed  by,  or  on  behalf  of,  a  third 
**  person,  on  the  ground  that  such  third  person 
"or  a  person  through  whom  he  claims  has 
"aaoally  and  in  good  faith  received  and 
'*  enjoyed  such  rent  before,  and  up  to  the 
"time  of,  the  commencement  of  the  suit, 
"  such  third  person  shall  be  made  a  party  to 
]'tfac  suit,  and  the  question  of  the  actual 
I*  ruiipt  and  enjoyment  of  the  rent  by  such 
*  third  person  shall  be  enquired  into,  and 
''the  suit  shall  be  decided  according  to  the 
"result  of  such  enquiry." 

It  is  contended  by  the  special  respondent 
that  this  being  a  suit  for  measurement  of 
the  lands,  and  not  for  the  rents  thereof,  can- 
^^  be  considered  to  be  such  a  suit  as  is 
contemplated  by  Section  21,  Act  VL  of 
1862  (Bengal  Council),  to  be  coming  under 
Aa  X.of  1859,  ^«t  we  see  that  there  is  no 


restriction  either  in  the  terms  of  Section  21, 
Aft  VL  or  of  Section  jj^  Aft  X.  It  is  true 
that  Section  jy  does  speak  of  an  intervenor 
claiming  as  if  in  actual  receipt  and  enjoy- 
ment of  the  rents,  but  the  receipt  of  rent  is 
only  the  result  to  be  obtained  under  Aft  X. 
of  1859,  cither  by  a  suit  for  measurement 
and  ascertainment  of  the  data  on  which  the 
rent  can  be  claimed,  or  in  a  similar  manner, 
as  by  a  suit  for  a  kubooleut,  which,  although 
it  is  not  a  suit  for  rent,  still  has  as  its  clear 
and  definite  object  a  decree  for  rents.  Read- 
ing, therefore,  Section  21,  Aft  VL  of  1862, 
and  Section  jy.  Aft  X.  of  1859,  together, 
we  are  of  opinion  that  the  intervenor  was 
entitled  to  have  his  claim  determined  under 
the  express  terms  of  Section  yy.  ** 

In  this  view,  we  think  that  the  case  must 
be  remanded  to  the  Lower  Appellate  Court 
to  put  in  issue,  and  try  on  the  evidence  on 
the  record,  whether  the  intervenor  has  been 
actually  and  in  good  faith  in  the  receipt  and 
enjoyment  of  the  rent  before  and  up  to  the 
time  of  the  commencement  of  the  suit. 

The  costs  of  this  appeal  will  follow  the 
result. 


The  2ist  August  1869. 

Present: 

The  Hon'ble  G.  Loch,  Judge. 

Appeal— Ministerial    Ofificer    in    Mag:i8trate'8 

Office. 

Petition  of  Poorbhoo  Narain  Singhy  late  a 
Mohurrir  in  the  Court  of  the  Magistrate 
ofPatna,  praying  that  the  Magistrate's  or- 
der  dismissing  him  from  his  post  may  he 
set  aside, 

Moulvie  Mahomed  Yusuffiox  the 
Petitioner. 

An  appeal  from  an  order  of  a  Magistrate  dismissing 
a  ministerial  officer  in  his  establishment  lies  to  the 
Commissioner  of  the  District,  and  not  to  the  High 
Court. 

j^Q^j^^  ^._The  question  that  has  been 
raised  before  me  is  whether,  from  an  order  of 
a  Magistrate  dismissing  a  ministerial  officer 
in  his  establishment,  an  appeal  lies  to  the 
Commissioner  of  the  District  or  to  the  High 
Court. 

To  determine  this  point  we  need  to  go 

back  to  the  old  law  on  the  subject,  and  we 

find  that,  under  the  provisions  of  Section  15, 

I  Regulation  V.  of  1 804,  native  officers  cm- 


3*2 


Civil 


THK   WEEKLY    RKPORTKR. 


Rulings. 


[Vol  Xtt 


Marshall's  Reports,  that  the  I^wer  Appel- 
late Court,  had  the  evidence  on  both  sides 
been  before  it,  would  have  been  justified  in 
coming  to  a  decision  on  the  issue  in  question, 
and  it  is  admitted  by  the  pleader  for  the  special 
appellant  that  the  Lower  Appellate  Court  had 
jurisdiction  to  determine  such  an  issue. 

The  question,  then,  that  remains  is  whether 
we  shall  remand  the  case  to  the  Court  of 
first  instance  to  commence  the  litigation,  so 
far  as  the  plaintiff  is  concerned,  de  novo 
upon  this  issue,  or  whether  we  shall  not 
rafher  declare  that  the  judgment  dismissing 
the  suit  shall  stand,  such  part  of  it  as  is  a 
determination  on  this  issue  being  declared 
to  be  void. 

On  the  whole,  1  think  it  will  tend  to  pro- 
tract a  litigation  of  which  we  do  not  see  the 
end,  if  we  were  not  to  remand  the  case.  Sup- 
posing the  Judge  were  to  find,  after  taking 
the  evidence  of  the  plaintiff,  that  the  defend- 
ants were  still  protected,  that  would  not  bar 
the  plaintiff  from  his  remedy  by  a  suit  in  an- 
other Court.  He  would  still  have  the  right  to 
proceed  to  the  Civil  Court,  and  to  raise  the 
question  as  to  whether  he  might  not  have 
his  right  declared  to  enhance  the  rents  of 
the  tenure.  It  is  possible  that  in  that  suit 
any  decision  which  might  be  come  to  in  this 
suit  might  be  put  in  as  a  bar,  but  he  would 
not  the  less  have  the  right  to  sue  and  to 
have  the  question  determined.  There  would 
undoubtedly  be  a  conflict  of  jurisdiction  such 
as  is  unfortunately  already  too  rife  as  be- 
tween Revenue  and  Civil  Courts,  and  if  the 
parties  must  sue  again,  we  cannot  shut  our 
eyes  to  the  fact  that  there  would  be  a  more 
certain  and  rapid  and  complete  end  to  this 
litigation,  if  the  plaintiff  should  elect  to  sue 
in  the  Civil  Court  or  under  that  amalgamat- 
ed jurisdiction  of  the  Civil  and  Revenue 
Courts  which  is  now  passing  under  our  eyes 
through  the  Legislative  Council.  It  is  for 
these  reasons  that  I  prefer,  on  the  whole, 
not  to  remand  the  case. 


The  20th  August  1869. 

Present.: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hob  house,  Bart.,  Judges, 

Suits  for  measurement — Act  VI.  (B.  C),  1868— 
Sections  25  and  77,  Act  X.,  1859. 

Case  No.  1380  of  1869  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy  Ih 
Officiating  Judge  of  Dacca,  dated  the  ptt 
March  i86g,  modifying  a  decision  of  ih 
Deputy  Collector  of  that  District,  daUd  tht 
2ist  January  i86g, 

Jonaye  Sirdar  and  others  (Defendants), 

Appellants, 

versus 

Dwarkanath  Roy  (PlainlifT),  Respondent, 

Baboo  Nuleet  Chunder  Sein  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

Any  suit  instituted  under  Aa  VI.  (B.  C.)of  iS62may 
be  considered  as  instituted  under  Act  X.  of  1859,  cwn 
thoug^h  it  be  a  suit  for  measurement  of  land;  aiKiai 
intervener  in  such  suit,  who  claims  the  right  to  receive 
the  rent,  is  entitled  to  have  his  claim  determined  under 
the  express  terms  of  Section  77,  Act  X.  of  1859. 

An  order  passed  by  a  Collector  under  Section  ^»  Act 
X.  of  iSsQ,  has  not  the  force  and  effect  of  a  Civil  Court's 
decree,  and  is  not  binding  as  af^ainst  an  intcrvem)f »«  * 
suit  under  that  A^. 

Pay  ley  y  J. — We  think  that  the  judgracnt 
of  the  Lower  Appellate  Court  in  this  case 
must  be  reversed,  and  the  case  remanded  for 
re-trial. 

The  plaintiff  sued  under  the  provisions  ot 
Section  9,  Ad  VI.  of  1862  (Bengal  Council), 
to  measure  the  defendant's  lands. 

A  third  party  intervened,  and  denied  tbe 
right  and  power  of  the  plaintiff- landlord. 

The  first  Court  gave  the  plaintiff  a  decree. 

The  Lower  Appellate  Court  has  reversed 
that  decree,  and  held  that,  whereas  there  was 
an  order  passed  by  the  Collector  under  Sec- 
tion 25,  Adl  X.  of  1859,  issuing  proclamation 
to  the  tenants  to  pay  rents  to  the  inierveDor. 
that  is  conclusive ;  and  the  question  as  10 
whether  the  intervenor  or  the  plaintiff  was 
in  actual  receipt  and  enjoyment  of  the  rent 
need  not  be  gone  into.     In  this  view,  tlic 
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Lower  Appellate  Court  dismissed  the  plaint- 
iff's suit. 

In  special  appeal,  it  is  urged  that  the 
I^wer  Appellate  Court  is  wrong  in  holding 
that  the  order  of  the  Collector  under  Sec- 
tion 25  has  the  force  and  effect  of  a  Civil 
Court  decree,  and  is  binding  as  against  the 
special  appellant,  and  in  not  adjudicating 
upon  the  question  of  the  actual  receipt  and 
enjoyment  of  the  rent  as  provided  by  Sec- 
tion 77,  Act  X.  of  1859. 

We  are  of  opinion  that  the  special  appel- 
lant is  right  in  bis  contentions. 

In  the  first  place,  the  Lower  Appellate 
Court  was  clearly  wrong  in  holding  that 
the  effect  of  an  order  passed  by  the  Collector 
in  bis  executive  capacity  under  Section  25 
was  that  of  a  Civil  Court  decree,  and  was, 
therefore,  binding  as  against  the  intervenor. 
But  irrespective  of  that,  we  think  that  the 
Lower  Appellate  Court  was  wrong  in  not 
adjudicating  the  case  under  the  provisions 
01  Seciion  77,  Act  X.  of  1859.  Section  21, 
Act  VI.  of  1862  (Bengal  Council),  distinctly 
declares  that  that  Act  shall  be  read  with  and 
taken  as  part  of  Act  X.  of  1859.  Under 
the  provisions,  therefore,  of  this  Section, 
any  suit  instituted  under  Act  VI.  of  1862 
(Bengal  Council)  may  be  considered  as  in- 
stituted under  Act  X.  of  1859,  and  as  such 
the  present  suit  may  be  considered  a  suit 
under  Act  X. 

Now  Section  jjy  Act  X.  of  1859,  says: 
""When  in  any  suit  between  a  landholder 
"and  a  ryot  or  under-tenant  under  this 
'*  Ad,  the  right  to  receive  the  rent  of  the 
"land  or  tenure  cultivated  or  held  by  the 
**nrot  or  under-tenant  is  disputed,  and  such 
**  right  is  claimed  by,  or  on  behalf  of,  a  third 
**  person,  on  the  ground  that  such  third  person 
"or  a  person  through  whom  he  claims  has 
''actually  and  in  good  faith  received  and 
I' enjoyed  such  rent  before,  and  up  to  the 
'time  of,  the  commencement  of  the  suit, 
"such  third  person  shall  be  made  a  party  to 
I*  the  suit,  and  the  question  of  the  actual 
"  rtitipt  and  enjoyment  of  the  rent  by  such 
yhi'rd  person  shall  be  enquired  into,  and 
"the  suit  shall  be  decided  according  to  the 
"  result  of  such  enquiry.'' 

It  is  contended  by  the  special  respondent 
that  this  being  a  suit  for  measurement  of 
we  lands,  and  not  for  the  rents  thereof,  can- 
'WH  be  considered  to  be  such  a  suit  as  is 
contemplated  by  Section  21,  Act  VI.  of 
1862  (Bengal  Council),  to  be  coming  under 
Act  X.  of  1859,  ^^t  we  sec  that  there  is  no 


restriction  either  in  the  terms  of  Section  21, 
Aft  VI.  or  of  Section  77,  Ad  X.  It  is  true 
that  Section  77  does  speak  of  an  intervenor 
claiming  as  if  in  actual  receipt  and  enjoy- 
ment of  the  rents,  but  the  receipt  of  rent  is 
only  the  result  to  be  obtained  under  Aft  X. 
of  1859,  cither  by  a  suit  for  measurement 
and  ascertainment  of  the  data  on  which  the 
rent  can  be  claimed,  or  in  a  similar  manner, 
as  by  a  suit  for  a  kubooleut,  which,  although 
it  is  not  a  suit  for  rent,  still  has  as  its  clear 
and  definite  object  a  decree  for  rents.  Read- 
ing, therefore,  Section  21,  Aft  VI.  of  1862, 
and  Section  77,  Aft  X.  of  1859,  together, 
we  are  of  opinion  that  the  intervenor  was 
entitled  to  have  his  claim  determined  under 
the  express  terms  of  Section  77,  ** 

In  this  view,  we  think  that  the  case  must 
be  remanded  to  the  Lower  Appellate  Court 
to  put  in  issue,  and  try  on  the  evidence  on 
the  record,  whether  the  intervenor  has  been 
actually  and  in  good  faith  in  the  receipt  and 
enjoyment  of  the  rent  before  and  up  to  the 
time  of  the  commencement  of  the  suit. 

The  costs  of  this  appeal  will  follow  the 
result. 


The  2ist  August  1869. 

Present  : 

The  Hon'ble  G.  Loch,  yudge. 

Appeal— Ministerial    Officer    in    Magistrate's 

Office. 

Petition  of  Poorhhoo  Narain  Singh,  late  a 
Mohurrir  in  the  Court  of  the  Magistrate 
of  Palna,  praying  that  the  Magistrates  or- 
der  dismissing  him  from  his  post  may  be 
set  aside. 

Moulvie  Mahomed  Yusuff  for  the 
Petitioner. 

An  appeal  from  an  order  of  a  Mapistrate  dismissing 
a  ministerial  officer  in  his  establishment  lies  to  the 
Commissioner  of  the  District,  and  not  to  the  High 
Court. 

Lochy  y. — The  question  that  has  been 
raised  before  me  is  whether,  from  an  order  of 
a  Magistrate  dismissing  a  ministerial  officer 
in  his  establishment,  an  appeal  lies  to  the 
Commissioner  of  the  District  or  to  the  High 

Court. 

To  determine  this  point  we  need  to  go 
back  to  the  old  law  on  the  subject,  and  we 
find  that,  under  the  provisions  of  Section  15, 
Regulation  V.  of  1804,  native  officers  em- 
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Marshall's  Reports,  that  the  Lower  Appel- 
late Court,  had  the  evidence  on  both  sides 
been  before  it,  would  have  been  justified  in 
coming  to  a  decision  on  the  issue  in  question, 
and  it  is  admitted  by  the  pleader  for  the  special 
appellant  that  the  Lower  Appellate  Court  had 
jurisdiction  to  determine  such  an  issue. 

The  question,  then,  that  remains  is  whether 
we  shall  remand  the  case  to  the  Court  of 
first  instance  to  commence  the  litigation,  so 
far  as  the  plaintiff  is  concerned,  de  novo 
upon  this  issue,  or  whether  we  shall  not 
rafher  declare  that  the  judgment  dismissing 
the  suit  shall  stand,  such  part  of  it  as  is  a 
determination  on  this  issue  being  declared 
to  be  void. 

On  the  whole,  I  think  it  will  tend  to  pro- 
tract a  litigation  of  which  we  do  not  see  the 
end,  if  we  were  not  to  remand  the  case.  Sup- 
posing the  Judge  were  to  find,  after  taking 
the  evidence  of  the  plaintiff,  that  the  defend- 
ants were  still  protected,  that  would  not  bar 
the  plaintiff  from  his  remedy  by  a  suit  in  an- 
other Court.  He  would  still  have  the  right  to 
proceed  to  the  Civil  Court,  and  to  raise  the 
question  as  to  whether  he  might  not  have 
his  right  declared  to  enhance  the  rents  of 
the  tenure.  It  is  possible  that  in  that  suit 
any  decision  which  might  be  come  to  in  this 
suit  might  be  put  in  as  a  bar,  but  he  would 
not  the  less  have  the  right  to  sue  and  to 
have  the  question  determined.  There  would 
undoubtedly  be  a  conflict  of  jurisdiction  such 
as  is  unfortunately  already  too  rife  as  be- 
tween Revenue  and  Civil  Courts,  and  if  the 
parties  must  sue  again,  we  cannot  shut  our 
eyes  to  the  fact  that  there  would  be  a  more 
certain  and  rapid  and  complete  end  to  this 
litigation,  if  the  plaintiff  should  elect  to  sue 
in  the  Civil  Court  or  under  that  amalgamat- 
ed jurisdiction  of  the  Civil  and  Revenue 
Courts  which  is  now  passing  under  our  eyes 
through  the  Legislative  Council.  It  is  for 
these  reasons  that  I  prefer,  on  the  whole, 
not  to  remand  the  case. 


The  20th  August  1869. 

Present.: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bari.^  yudges. 

Suits  for  measurement— Act  VI.  (B.  C),  1862- 
Sections  25  and  77,  Act  X.,  1859. 

Case  No.  13 80  of  1869  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy  tk 
Officiating  Judge  of  Dacca,  dated  the  ^isi 
March  i86g^  modifying  a  decision  of  ih 
Deputy  Collector  of  that  District^  dattd  tk 
2ist  January  i86g, 

Jonaye  Sirdar  and  others  (Defendants), 

Appellants^ 

versus 

Dwarkanath  Roy  (Plaintiff),  Respondent. 

Baboo  Nuleet  Chunder  Sein  for  Appellants. 

Baboo  Chunder  Madhtib  Ghose  for 
Respondent. 

Any  suit  instituted  under  Aa  VI.  (B.  C.)  of  1S62  may 
be  considered  as  instituted  under  Act  X.  of  1859,  c«n 
thoug^h  it  be  a  suit  for  measurement  of  land;  andaa 
intervenor  in  such  suit,  who  claims  the  rij^ht  to  rcctitc 
the  rent,  is  entitled  to  have  his  claim  determined  under 
the  express  terms  of  Section  77,  Act  X.  of  1859. 

An  order  passed  by  a  Collector  under  Section  iii  Act 
X.  of  I  S^Q,  has  not  the  force  and  effect  of  a  Civil  Coort's 
decree,  and  is  not  binding  as  against  an  intervenor  in  a 
suit  under  that  A^. 

Bayley,  J.—Wz  think  that  the  judgment 
of  the  Lower  Appellate  Court  in  this  case 
must  be  reversed,  and  the  case  remanded  for 
re-trial. 

The  plaintiff  sued  under  the  provisions  of 
Section  9,  Ad  VI.  of  1862  (Bengal  Coancil). 
to  measure  the  defendant's  lands. 

A  third  party  intervened,  and  denied  the 
right  and  power  of  the  plaintiff- landlord. 

The  first  Court  gave  the  plaintiff  a  decree. 

The  Lower  Appellate  Court  has  reversed 
that  decree,  and  held  that,  whereas  there  was 
an  order  passed  by  the  Collector  under  Sec- 
tion 25,  Ad  X.  of  1859,  issuing  proclamation 
to  the  tenants  to  pay  rents  to  the  inter\'enor. 
that  is  conclusive ;  and  the  question  as  to 
whether  the  intervenor  or  the  plaintiff  ^^^^ 
in  actual  receipt  and  enjoyment  of  the  rent 
need  not  be  gone  into.     In  this  view,  the 
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Lower  Appellate  Court  dismissed  the  plaint- 
iff's suit. 

In  special  appeal,  it  is  urged  that  the 
Lower  Appellate  Court  is  wrong  in  holding 
that  the  order  of  the  Collector  under  Sec- 
tion 25  has  the  force  and  effect  of  a  Civil 
Court  decree,  and  is  binding  as  against  the 
special  appellant,  and  in  not  adjudicating 
upon  the  question  of  the  actual  receipt  and 
enjoyment  of  the  rent  as  provided  by  Sec- 
tion 77,  Act  X.  of  1859. 

We  are  of  opinion  that  the  special  appel- 
lant is  right  in  his  contentions. 

In  the  first  place,  the  Lower  Appellate 
Court  was  clearly  wrong  in  holding  that 
the  effect  of  an  order  passed  by  the  Collector 
in  his  executive  capacity  under  Section  25 
va3  that  of  a  Civil  Court  decree,  and  was, 
therefore,  binding  as  against  the  intervenor. 
But  irrespective  of  that,  we  think  that  the 
Lower  Appellate  Court  was  wrong  in  not 
adjudicating  the  case  under  the  provisions 
01  Section  jj,  Act  X.  of  1859.  Section  21, 
Act  VL  of  1862  (Bengal  Council),  distinctly 
declares  that  that  Act  shall  be  read  with  and 
taken  as  part  of  Act  X.  of  1859.  Under 
the  provisions,  therefore,  of  this  Section, 
any  suit  instituted  under  Act  VI.  of  1862 
(Bengal  Council;  may  be  considered  as  in- 
stituted under  Act  X.  of  1859,  and  as  such 
the  present  suit  may  be  considered  a  suit 
tmder  Act  X. 

Now  Section  yjy  Act  X.  of  1859,  says: 
**Whcn  in  any  suit  between  a  landholder 
"and  a  ryot  or  under-tenant  under  this 
*' Act,  the  right  to  receive  the  rent  of  the 
"land  or  tenure  cultivated  or  held  by  the 
"ryot  or  under-tenant  is  disputed,  and  such 
'right  is  claimed  by,  or  on  behalf  of,  a  third 
**  person,  on  the  ground  that  such  third  person 
"or  a  person  through  whom  he  claims  has 
"actually  and  in  good  faith  received  and 
"enjoyed  such  rent  before,  and  up  to  the 
'time  of,  the  commencement  of  the  suit, 
"such  third  person  shall  be  made  a  party  to 
"Ac  suit,  and  the  question  of  the  actual 
*  nctipt  and  enjoyment  of  the  rent  by  such 
'*  ihird  person  shall  be  enquired  into,  and 
''the  suit  shall  be  decided  according  to  the 
"result  of  such  enquiry." 

fe  is  contended  by  the  special  respondent 
M^al  this  being  a  suit  for  measurement  of 
the  lands,  and  not  for  the  rents  thereof,  can- 
^^  be  considered  to  be  such  a  suit  as  is 
contemplated  by  Section  21,  Act  VI.  of 
1862  (Bengal  Council),  to  be  coming  under 
Act  X.  of  1859,  ^^^  ^c  B^  ^^^^  ^^^^  ^^  ^^ 


restriction  either  in  the  terms  of  Section  ai. 
Ad  VI.  or  of  Section  jj,  Ad  X.  It  is  true 
that  Section  jy  does  speak  of  an  intervenor 
claiming  as  if  in  actual  receipt  and  enjoy- 
ment of  the  rents,  but  the  receipt  of  rent  is 
only  the  result  to  be  obtained  under  Ad  X. 
of  1859,  cither  by  a  suit  for  measurement 
and  ascertainment  of  the  data  on  which  the 
rent  can  be  claimed,  or  in  a  similar  manner, 
as  by  a  suit  for  a  kubooleut,  which,  although 
it  is  not  a  suit  for  rent,  still  has  as  its  clear 
and  definite  object  a  decree  for  rents.  Read- 
ing, therefore,  Section  21,  Ad  VI.  of  1862, 
and  Section  jy,  Ad  X.  of  1859,  together, 
we  are  of  opinion  that  the  intervenor  was 
entitled  to  have  his  claim  determined  under 
the  express  terms  of  Section  77.  * 

In  this  view,  we  think  that  the  case  must 
be  remanded  to  the  Lower  Appellate  Court 
to  .put  in  issue,  and  try  on  the  evidence  on 
the  record,  whether  the  intervenor  has  been 
actually  and  in  good  faith  in  the  receipt  and 
enjoyment  of  the  rent  before  and  up  to  the 
time  of  the  commencement  of  the  suit. 

The  costs  of  this  appeal  will  follow  the 
result. 


The  2 1  St  August  1869. 

Present: 

The  Honble  G.  Loch,  Judge. 

Appeal— Ministerial    Officer    in    Magistrate's 

Office. 

Petition  of  Poorbhoo  Narain  Singhy  late  a 
Mohurrir  in  the  Court  of  the  Magistrate 
of  Patna,  praying  that  the  Magistrate's  or- 
der dismissing  him  from  his  post  may  be 
set  aside, 

Moulvie  Mahomed  Yustiff  for  the 
Petitioner. 

An  appeal  from  an  order  of  a  Mapistratc  dismissing 
a  ministerial  offircr  in  his  establishment  lies  to  the 
Commissioner  of  the  District,  and  not  to  the  High 
Court. 

Lochy  7. — Thk  question  that  has  been 
raised  before  me  is  whether,  from  an  order  of 
a  Magistrate  dismissing  a  ministerial  officer 
in  his  establishment,  an  appeal  lies  to  the 
Commissioner  of  the  District  or  to  the  High 
Court. 

To  determine  this  point  we  need  to  go 
back  to  the  old  law  on  the  subject,  and  we 
find  that,  under  the  provisions  of  Section  15, 
Regulation  V.  of  1804,  native  officers  em- 
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ployed  in  the  several  Courts  of  Judicature,    Section  4  of  the  same  Act,  the  powers  excr- 
Civil   and   Criminal,   or   under   any    public  \  cised  by  the  Commissioner  of  Circuit  in  vir- 
officer  subject  to  the  authority  of  the  Court  I  tue  of  the  authority  vested  in  them  by  Sec- 1 
of  Sudder  Dewanny  Adawlut  and  Nizamut  1  tion  3,  Regulation  I.  of  1829,  of  the  Bengal | 
Adawlut,   whose   salary  or  other  allowance    Code  in  regard  to  the  appointment,  suspsn- 
may  amount  to   10  rupees  per  mensem  or    sion,  and  removal  of  any  ministerial  or  police- 
upwards,  and  whose  appointment  and  removal  1  oflficer   subordinate   to  any   Zillah  and  Citvl 
ma}'  not  have  been  reserved   to   the   Gov-  j  Magistrate  or  Joint  Magistrate,  were  vested 
ernor-General  in  Council,  shall  not  be  re-    in  the  Superintendent   of   Police.    And  by 
moved  from  their  respective  offices  without    Section  6  of  that  law,  the  order  of  the  Supcr- 
the  sanction  of  the  Court  of  Sudder  Dewan-  !  intendent  of  Police  was  not  open  to  revision 
ny  Adawlut  or  Nizamut  Adawlut.  '  by  the  Nizamut   Adawlut.     Act   XXIV.  ofl 

By  the  provisions  of  Clause  i,  Section  7,  ^837  continued  in  force  until  Act  VIII.  of 
Regulation  VIII.  of  1809,  the  authority  to'  '^^^  called  the  "  Repeahng  Act  was  pass- 
confirm  the  appointment,  removal,  and  re-  '  e^'  ^^^^^  »^  ^'^^^  other  laws,  was  repealed, 
signation  of  the  principal  ministerial  native  It  has  been  urged  that  as  Act  XXIV.  of 
officers  of  the  Zillah  and  City  Judges  and  '  1837  has  been -repealed,  and  as  the  same  Act 
Magistrates,  as  well  as  of  the  Record-keep-  |  has  virtually  superseded  the  provisions  of 
ers  and  the  whole  of  the  native  officers  of  Sections  3  and  7,  Regulation  I.  of  1829, 
the  Zillah  Courts,  Civil  and  Criminal,  receiv-  \  therefore  the  only  law  now  in  force  with  rc- 
ing  a  salary  of  10  rupees  per  mensem  or  up-  |  gard  to  the  appointment  and  removal  of 
wards,  was  vested  in  the  Provincial  Courts  of  ministerial  officers  is  the  old  law.  Section 
Appeal  and  Circuit.  ,  ,5,  Regulation  V.  of  1840.     This,  however, 

By  Clause  i,  Section  3,  Regulation  I.  of  1  is  a  mistake.  Neither  Section  3  nor  Section 
1829  (which  Regulation  constituted  Com-  ;  7  oi  Regulation  1.  of  1829  has  been  repealed, 
missioners  of  Revenue  and  Circuit,  and  by  '  They  have  been  modified  so  as  to  suit  cir- 
which  the  Provincial  Courts  of  Appeal  and  cumstances;  for  instance,  with  regard  to  the 
.  Circuit  were  abolished),  the  said  Commis-  !  holding  of  Sessions,  by  Regulation  Vll.  of 
sioners  possessed  and  exercised,  each  within  I  1 83 1,  the  provisions  of  Regulation  I.  of 
the  cities  and  districts  comprised  in  the  1829  were  so  far  modified  as  permitted 
division  placed  under  his  authority,  all  the  .  the  Government  to  allow  the  Judges  of  Dis- 
powers  that  were  legally  exercised  by  the  t'ic^s  to  hold  the  Sessions  and  try  all 
Judges  of  Circuit  when  holding  the  Sessions  cases  committed  to  them  by  the  Magistrates 
of  Jail  Delivery,  or  bv  the  Courts  of  Circuit  within  their  districts.  So  also,  with  regard 
collectively.  And  by'Section  7  of  the  same  ^o  ^he  provisions  of  Act  XXIV.  of  1837,  it 
law  the  offices  of  Superintendent  of  Police  does  nowhere  repeal  any  part  of  Regulation 
in  the  Lower  and  Western  Provinces  were  '  I-  of  1829,  but  merely  says  that,  where  a 
abolished,  and  the  Commissioners  of  Revenue  I  Superintendent  of  Police  is  appointed,  the 
and  Circuit  were  authorized  and  exercised  all  powers  held  by  the  Commissioners  of  Re- 
the  powers  belonging  to  the  Superintendent  venue  and  Circuit  as  Superintendent  of 
of  Police  within  their  respective  divisions.  Police   shall   cease   to   have   effect,     ^^be^ 

TTn/io.r  fV,«  »M^«,«ro  ^r^^i^^^^A        «u    f^        '  that   Uw   is   Itsclf   repealed,  all  the  powers 

Under  trie  powers  conferred  on  the  Com-    ,1    ^  •     j   l      ,1      c       ,\r^Lrv^t^xKl 

*«;cc;i^«*»ro  K,r  ru,,o^   ,    c.^^rx  i>       ,       that   were  exercised  by  the  Supermtendew 

missioners  by  Clause   i,  beciion   3,  Rejjula-      r  d  i-  ♦    •     ♦u      u  ^f  or,t;  nrhi^r 

t;/>n   T     />f    f  ft^r*     ^,.%     fU^    £    ..     ■  of  Police  must,  in  the  absence  of  any  oiner 

lion  1.   or    1029,    VIZ.,   the    powers    of    the    1        j-      *•         .1  .  ...»rf  tn  the 

r^^.„.^  r^i  r^.....,:;  ^^ii^^*-     i      .u  1     ^    l«iw    directing    the    contrary,    revert  to  me 

Court  ot  Circuit  collectively,  the  removal  of    r^         •    •  ^  f--      •♦       u^  «r«  ctili  id 

/%ffi/>«ro  Jn  rr;r«;r.oi  T^or.^^*^/   *  i_ •       ,  Commissiouers  of  Circuit,   who  are  sim  m 

omcers  in  Criminal  Departments  was  subiect        •  »  a      \        *ii         1      tu..  nna-MS 

♦/N  tv,«;..  o«f^./^..;^,.   ^^a  \,  ^     r        1  .     u  ■'         existence,  and  who  still,  under  the  po^^ers 
to  their  authority,  and  it  continued  to  be  so  '    •         ,'  ,\         u      u       1  *•  ..    r    r^f  rS^o 

until  the  enactment  of  the  provisions  of  Aft    f """  J^   '^'^"^  ^\  ,.^^&,"^^f "  \\J^  '^-^' 

XXIV.  of  1837.     By  that  law  it  was  enacted  I  ^^^"'  ^^^  ^^^""'^  ""^  ^^"'''  ""^  ^'''^"''- 

that  whenever   a   Superintendent   of   Police        Looking,  therefore,  at  the  laws  mentioned 

shall  be  appointed  under  the  Ad,  such  parts    above,  it  appears  to  me  that  there  can  be  no 

of  Section  7,  Regulation  1.  of  1829,  of  the  '  doubt  that  the  Commissioners  of  Revenue 


Bengal  Code  as  vested  the  Commissioner  of 
Revenue  and  Circuit  with  the  duties  and 
powers  belonging  to  the  Superintendent  of 
Police,  should  cease  to  have  effect  in  the 
territories  which  may  be  comprised  within  the 
jurisdiction  of  such  Superintendent.     And  by 


and  Circuit  were  vested  with  all  the  powers 
of  the  Courts  of  Circuit ;  that  among  other 
powers  they  held  that  of  confirming  the  ap- 
pointment and  dismissal  of  the  officers  of  the 
Magistrate's  office ;  and  that  as  Act  XXIV. 
of  1837  by  which  their  authority  in  this  re- 
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sped  had  for  a  time  been  vested  in  the 
Saperintendent  of  Police  has  been  repealed, 
tbcy  have  again  become  vested  with  that 
authority.  Consequently,  the  Commissioner 
is  the  proper  authority  to  whom  an  appeal 
lies  from  an  order  of  a  Magistrate  dismissing 
a  ministerial  otVicer  from  his  post,  and  the 
order  of  the  Commissioner  passed  in  appeal 
is  final.    . 

I'lider  this  view  of  the  case,  I  reject  this  ! 
^plication. 


The  23rd  August  1869. 
Preseni  : 

The  Ilon'ble  A.  G.  Macpherson  and  F.  A 
Glover,  yudi;es. 

htenreiition— Section  77,  Act  X.,  1859— Res  ad- 
judicata—  Estoppel. 

Case  Xo.  1 150  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
ihe  fudge  of  Patna,  dated  the  igth  Feb- 
ruary i86(),  reversing  a  decision  of  the 
Deputy  Collector  of  that  District^  dated 
the  ist  December  1868, 

Bhyroo  and  others  (Defendants),  Appellants, 

versus 

Wuzecr  Ally  (PlaintifFj,  Respondent. 

Mr.  R,  E,  Ttvidale  for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Where  the  tlaim  of  an  intervenor  under  Section  77, 
Act  X.,  1^59,  has  been  thrown  out  as  not  fit  to  be  con- 
^dered,  but  as  belonging'  properly  to  the  Civil  Court,  he 
ii  not  prevented  from  coming'  in  again  in  another  suit 
between  the  same  parties  in  respect  to  the  same  pro- 
perty. 

Even  if  an  intervenor*s  claim  is,  after  inquiry,  decid- 
cd  a{;ainst  him  on  the  ground  that  he  has  not  been  in 
the  receipt  and  enjoyment  of  rent,  he  is  not  thereby 
tarred  from  ci>ming  into  Court  afterwards,  and  pleading 
tceipt  and  enjoyment  of  rent  in  subsequent  years. 

Glover f  y.— This  was  a  suit  by  the  plaint- 
iff to  recover  the  rent  of  certain  tak  and 
dale  trees.  The  special  appellant  intervened 
in  tlie  case  under  Section  'jy,  Act  X.  of  1859, 
on  the  ground  that  he  had  been  before  and 


up  to  the  time  of  suit  in  the  receipt  and  en- 
joyment of  that  rent,  and  one  of  the  defend- 
ants appeared  and  supported  the  intervenor's 
contention. 

The  Court  of  first  instance  dismissed  the 
plaintiff's  suit,  on  the  ground  that  the  in- 
tervenor had  proved  that  he  had  been  and 
was  in  the  receipt  of  rent.  There  was  a 
question  apparently  before  the  Deputy  Col- 
lector with  regard  to  the  amount  of  shares 
which  each  party  claimed,  but,  on  the  ques- 
tion under  Section  tj,  the  Deputy  Collector 
found  that  the  intervenor  had  been  Fh  the  re- 
ceipt of  the  rent  which  the  plaintiff  claimed. 

The  Judge,  on  appeal,  held  that,  as  in  a 
previous  suit  for  rent  between  these  paities 
in  i860  the  present  special  appellant  had 
intervened  under  Section  jj,  and  had  failed 
in  his  intervention,  and  had  been  referred  to 
the  Civil  Court,  he  was  now  concluded  from 
intervening  again  in  the  same  litigation,  as 
no  change  was  shown  to  have  taken  place 
in  the  status  of  the  parties.  He  likewise 
found,  with  regard  to  an  objection  made  by 
the  special  "ippellant  as  to  the  identity  of  the 
trees  of  which  rent  was  claimed,  that,  as  the 
plaintitf  had  filed  the  former  decree,  and 
alleged  that  it  covered  all  the  trees  in  the 
6-annas  share,  it  was  for  the  defendant  to 
give  some  evidence  to  the  contrary ;  and  as 
she  did  not  give  that  evidence,  he  considered 
a  decree  should  pass  for  the  plaintiff. 

It  appears  to  me  that  the  Judge's  decision 
in  this  case  is  wrong,  and  should  be  reversed. 
Even  if  we  were  to  admit  for  the  sake  of 
argument  that  the  decree  which  was  passed 
in  December  i860  did  decide  against  the 
intervenor  on  the  ground  that  he  was  not 
at  that  time  in  the  receipt  and  enjoyment 
of  the  rent,  it  does  not  follow  that  the  in- 

'  tervenor  should  not  at  some  subsequent 
period  be  able  again  to  come  into  Court 
and  make  subslantially  the  same  defence. 
The  words  of  the  Section  only  make  it  ne- 
cessary    that     the     party     who     intervenes 

;  should  prove  that  he  "  had  in  good  faith  re- 
"  ceived  and  enjoyed  the  rent  before  and  up 
*•  to  the  time  of  the  commencement  of  the 
"  suit ;  "  but  there  is  no  specific  time  mention- 
ed in  the  Section  within  which  such  enjoy- 
ment is  to  be  proved.  It  is  quite  possible, 
therefore,  that,  although  the  intervenor  might 
not  have  been  in  the  receipt  and  enjoyment 
of  the  rent  of  these  trees  in  i860,  he  might 
have  been  so  in  subsequent  years,  in  1866 
or  1867  for  instance;  and  there  is  nothing 
in  the  Section,  as  it  appears  to  me,  to  prevent 
him  from  proving  in  a  subsequent  suit  the 
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fact  that  he  had  been  in  such  possession  and 
enjoyment. 

But,  as  a  matter  of  fact,  this  objection 
does  not  arise  in  the  case,  because,  on  turn- 
ing 10  the  record  of  the  Act  X.  suit  decided 
in  December  i860,  I  find  that,  ahhough  the 
intervenor  objected  in  that  case  on  ihe  same 
ground  as  he  does  now,  namely,  that  he  had 
been  in  the  receipt  and  enjoyment  of  the 
rent,  his  objection  was  thrown  out,  not  on 
the  ground  that  he  had  not  proved  such 
enjoyment,  or,  in  fact,  upon  any  ground  at 
all.  So  far  as  we  can  discover,  the  judg- 
ment proceeded  on  the  fact  that  the  plaintiff 
was  proved  to  be  the  proprietor;  and  the 
rycjj^  the  defendant,  was  proved  to  be  his 
tenant,  and  that,  therefore,  the  latter  was 
bound  to  pay  rent  to  the  former,  and  that 
the  claims  of  the  intervenor  were  not  fit  to 
be  considered  in  the  case,  but  properly  be- 
longed to  the  Civil  Court.  It  is  quite  clear 
from  this  decision  that  there  was  no  finding, 
as  there  ought  to  have  been,  under  Section 
77  of  the  Act.  There  was  no  enquiry  as  to 
whether  the  intervenor  had  been  in  the 
receipt  and  enjoyment  of  the  rent ;  and  his 
objection  being  thrown  out  in  that  case 
would  be  clearly  no  ground  for  preventing 
his  making  a  similar  defence  when  another 
suit  is  brought  by  the  plaintiff  for  the  same 
trees  against  the  same  defendant.  '  What  the 
Judge  ought  to  have  done,  I  thinic,  was  to 
have  taken  up  the  case  under  Section  ']*]y  and 
have  decided  it  on  the  evidence  as  to  whether 
there  had  been  any  receipt  of  rent  on  the 
part  of  the  intervenor  before  and  up  to  the 
time  of  the  institution  of  this  suit. 

This  being  my  opinion,  it  is  unnecessary 
to  take  any  notice  of  the  second  objection 
further  than  to  say  that  the  mere  fact  of 
the  plaintiff's  puuing  in  the  old  decree,  and 
alleging  it  to  cover  the  trees  in  suit,  was  not 
sufficient  to  prove  the  plaintiff's  case,  unless 
there  was  something  in  that  decree  which 
marked  down  the  position  of  the  trees,  and 
showed  without  the  least  doubt  that  they 
were  the  very  ones  the  rents  of  which  are 
now  claimed.  The  mere  putting  in  of  the 
decree  and  the  mere  allegation  of  the  plaint- 
iff would  not  excuse  him  from  giving  that 
proof  which  every  plaintiff  must  give  before 
he  can  succeed,  especially  when  the  defend- 
ants clearly  raised  the  objection  that  the 
trees  were  not  the  same.  The  case  must  be 
remanded  to  the  Judge  in  order  that  he  may 
pass  a  fresh  decision.  Costs  will  follow  the 
event. 

Macphcrson^  J, — I  concur. 


The  23  rd  August  1869. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Sale  under  Act  VIII.  (B.  C),  i86s 

In  the  matter  of  Dwarkanath  Sein, 
Petitioner^ 

versus 

Chunder  Mohun  Mitter,  Opposite  Party. 

Baboo  Anund  Chunder  Ghossal  for 
Petitioner. 

Mr.  y.  S.  Rochfort  for  Opposite  Party. 

Asaleundcr  Act  VIII.  (B.  C.)  of  1865  isa  proceedinff 
within  the  meaning  of  Section  30  of  that  Act. 

Mitter,  J. — We  are  of  opinion  that  this 
rule  ought  to  be  discharged.  The  sale  un- 
der Act  VIII.  of  1865  (Bengal  CouDcil)i5  a 
proceeding  within  the  meaning  of  Section 
30  of  that  Act,  and  an  appeal  does  lie  to  the 
Collector  against  that  proceeding  if  held  by 
the  Deputy  Collector.  The  words  of  Sec- 
tion 30  appear  to  us  to  be  clear,  and  these 
words  are  to  be  read  in  conjunction  with  Sec- 
tion 50.  There  can  be  no  doubt  whatever  that 
a  sale  under  Act  VIII.  of  1865  (Bengal  Coun- 
cil) was  intended  to  come  within  the  de- 
scription of  the  proceedings  as  given  in  Sec- 
tion 30. 

The  rule  will  be  discharged  with  costs. 


The  23rd  August  1869. 

Present : 

The   Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges. 

Declaratory  decree— Rights  and  interests. 

Case  No.  1442  of  1869. 

Special  Appeal  from  a  decision  passd  fy 
the  Subordinate  Judge  of  Shahahal 
dated  the  30th  March  i86g,  modifyini 
a  decision  of  ihe  Moonsiff  of  that  Dis* 
trict,  dated  ihe  gth  September  1868. 

Ram  Phul  Ahir  (one  of  the  Defendants), 

Appellant, 

versus 

Bhugwan  Dutt  Paurey  (Plaintiff), 
Respondent. 

MrrC.  Gregory  iox  K^^dhni. 

Baboo  Obinash  Chunder  Banerjee  for 
Respondent. 
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me  that  his  suit  in  its  present  form  ought  to 
be  dismissed. 


Planitiff  praved  for  a  declaration  of  title  to,  and  con-  i  suit  ought    tO   be   dismissed   OUtright,   OH    the 

Su.l5OTd  frirot;'.  "fh^t^Tel^'court  i  ««"«^>  found  that  it  is  not  shown  that  he 

found  that  of  thes<^  persons  y  only  had  ever  any  in-  :  IS  entitled  tO  any  portion  of  the  rehel    whlCh 

tefcsttnthe  17  beegrahs,  and  jjave  plaintiff  a  decree  de-  ,  he  seeks. 

darini;  that  he  had  purchased  the  right  and  interest  of  ,      ,  .    ,       ,  ... 

JF,  whatever  that  might  be—  1   thmk  that  the    appellant  IS  right;   for 

Held  that  such  a  decree  was  had  as  not  in  any  way  I  the     plaintiff   has    absohltely    shown    no  title 

dedariojf  what. interest  plaintiff  had  in  th<^  17  becjrahs,  !  whatever   to  the   relief  for  which  he  prays. 

or  whether  he  had  any;  and  that  the  Court  ought  to  ,  -p.  -.  u^j^^y  f^_  mnfinmUnn  nf  nnQCPQQinn 

have  decided  what  TVs  precise  rights  were  which  had  .   ^}^^  ^"^^  "^'"o  tOr  COntirmat  on  Ot   pOSSeSSlOn 

passed  to  plaintiff.  of    certain    specified    parcels   of   land,     the 

lu  J.L  ^         rf      w,   *u:o  ^«o«    fU^  ;.,^rr   '  plaintiff  is  not  entitled  to  get  a  decree  as  to 
Macphersony  J. — In   this  case,  the  lung-    ^  r  *i-        .  1         i        u     j- 

mem  of  the  Lower  Court  is  almost  anintel-  ,  ,»">'  ""^  "^  '^T.K'■?v.PT^''  unless  he  dis- 
ligible,  and  the  real  points  decided  by  the  ,  ""c">'  P™^«f  ^,'''\.'^°  ^''u°^  b,-  ''^'"/.k" 
Sabordinate  Judge  cannot  be  ascertained  '  P?^.^f^'°»  f.  !>f  J""«  f  ^^^  «)'"?  ''\}^'' 
from  t  I  P^*''^^*  ^""  "'^  ^*^*^  ^^  ^^'^^  possession.     Now, 

The  plaintiff  sued  for  confirmation  of  his  I '"  the  present  case,  it  is  not  proved  that  the 
possession  of  17  beegahs  of  land,  and  also  "^YT  '"k"  '"  PO'^ess.on  of  any  portion 
forconfirnia.ion  of  possession  of  2  bee- i  "^  '^f  17  beegahs  cla.raed  ;  and  if  it  were 
gabs  of  gozashiah  land.     The  Lower  t:ourt '  °'-  ^^?-\  '^^?^.  °»'>-'   *"^   even  supposing 

L^  ^u.Jt  ^  A^r^.^^  r^r.^^^r^\r.r.  K'.c  r./^oo^oo;r.«  ^"C  plamtiff  had  provcd  his  title,  it  seems  to 
Da$  given  a  decree  connrming  his  possession  ^  ^ 

of  the  two  beegahs  of  gozashiah  land,  and 
has  made  a  declaration  (in  itself  absolutely 
vorthless)  confirming  the  plaintiff's  posses-  '  But  the  plaintiff  has  not  proved  his  title 
sion  of  the  rights  and  share  of  one  Jugdees  ,  to  any  portion  of  these  17  beegahs.  The 
Roy  in  17  beegahs  odd  of  land,  1  say  that  |  Lower  Court  finds,  as  a  fact,  that  the  fivt  per- 
ihe  decree,  so  far  as  it  relates  to  the  17  bee-  sons  through  whom,  in  addition  to  Jugdees 
gabs,  is  perfectly  worthless,  for  this  reason  |  Roy,  the  plaintiff  claims,  had  no  title  to 
that  it  can  by  no  possibility  be  executed  or  .  these  lands,  and  has  declared  that  all  that 
made  use  of.  I  the  plaintiff  can  have  a  right  to  is  the  right, 

The  plaintiff's  case  as  regards  these  17  whatever  it  may  have  been,  of  Jugdees  Roy. 
beegahs  is,  that  he  purchased  the  rights  of  It  is  impossible  to  say  that  the  right  of  Jug- 
Jugdees  Roy  and  some  five  other  persons  '  dees  Roy  has  been  proved  so  that  it  can  be  with 
in  this  land,  and  that,  having  purchased  it,  ,  accuracy  declared  ;  and  as  a  matter  of  fact, 
he  got  possession.  The  Lower  Court  has  what  the  plaintiff  relied  upon  was  not  mere- 
found  that  of  the  persons  named  Jugdees  ly  the  right  of  Jugdees  Roy,  but  the  right 
alone  is  proved  to  have  had  any  interest  in  |  of  Jugdees  Roy  and  the  others.  The  plaint- 
the  land.  The  Lower  Court,  without  ascer-  ,  iff  has  failed  to  prove  his  title  or  possession, 
taining  what  Jugdees  Roy's  interest  was,  I  He  therefore  cannot  be  entitled  to  any  do- 
and  almost  without  ascertaining  whether  ;  claraiory  decree  confirming  his  alleged  pos- 
JQgdees  really  had  any  interest  at  all,  finds    session. 

in  a  vague  and  general  way  that  the  plaintiff  I      ^^  regards  the  two  beeirahs  which 

purchased   the   right   of   Jugdees,   whatever  i  ^J^^J^^,  ^^^^^^  !? t        *  ?-!f ^  .u    t 

r ,         ...     o,      ,     v '^ii^L      1  •  ^-a    ^re  claimed  under  a  different  title,  the  Lower 

It  may  be,  adding  "only  should  the  plaintiff  ;  ^^„.  c^,^  .,^,   ,^^         .^  .  '         .        * 

w  J  :  .  .  ur  u  ^  .•  1  u  ^f  .u^  .  Court  nnds  that,  because  it  is  not  mentioned 
"desire  lo  establish  a  particular  share  of  the    .      .,  ^   „  .         \.n     ^  ,         l-  u    !^ ''"j  " 

"said  Jugdees  Rov,  hi  must  bring  a  distinct  "J5  ..  u  fv,  f  ?u  ''Y^^^^  ^^- 
"suit,  «  it  relates  to  a  distinct  cause  of  \  f;t"  fun  ™'nn «'  T  R  ?fv!""®,  ""'i 
"actiin,  and  is  deemed  irrelevant  here.'  ^.^T^  J  to  possesston  But  the  p  amt.ff 
Tk  c  u  J-  .  1  ^  *i  «u»  •..  «^  I  l^^s  proved  neither  his  actual  possession  of 
The  Subordinate  Judge  thought  it  conve-  |  ^  ^  beecrah*:  nor  his  title  to  the  nosse-? 
nicm  not  to  decide  that  which,  if  the  plaint-    lV^„  ^^  iu^f    '  u        I  t»tie  to  the  posses- 

iff  were  entitled  to  a  decree  at  all  ou^hi  to  !  ^^^"  °^  ^^^  ^'''^  beegahs,  and  therefore  the 
in  ^ere  enlitlea  to  a  aecree  at  ail,  ought  to    ^^j^  ^^  ^^  ^^^^  ^j^^  ^    j^     ^        . 

have  been  decided  in  the  present  suit,  but  to  ;  .  ^^    dismssed  »      v^    «  ^ 

leave  the  plaintiff  with  a  general  declaration 

that  he  had  some  kind  of   interest  in  the  '      The   plaintiff's   pleader    alleges   that   the 

land,  suggesting  that,  if  he  wanted  to  know    plaintiff  really  is   in  possession.     How  that 

«hat  that  interest  is,   he  had   better   bring    may  be,  I  of  course  cannot  say  ;  but  if  he  is 

anodier  suit.  in  actual  possession,  nothing  could  be  wilder 

In  special  appeal,  it  is  contended,  not  only    or  more  foolish  than  his  conduct  in   rushing 

that  the  decision  of  the  case  by  the  Lower    into  litigation  in  the  reckless  manner  in  which    - 

Court  is  bad  in  itself,  but  that  the  plaintiffs  '  he  has  come  into  Court.     It   certainly  does 
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seem  to  me  that,  where  persons  are  in  actual 
possession  of  land,  it  would  be  very  much 
more  for  their  interest  to  bear  in  mind  the 
maxim  "  melior  est  conditio  possidentis ^  and 
to  remain  quietly  in  that  posse3sion,  than  to 
come  hurrying  into  Court  asking  for  declar- 
ations of  titles  in  support  of  which  they 
scarcely  seem  to  consider  it  necessary  to  give 
any  evidence  whatever.  If  the  plaintiff 
really  is  in  possession  as  alleged,  the  result 
of  the  present  suit  need  not  necessarily 
affect  his  position  much.  We  are  not  decid- 
ing against  him  in  an  action  of  ejectment. 
All  that  we  say  is  that,  he  having  come  as  a 
volunteer  into  Court,  and  having  asked  for  a 
declaration  of  his  title,  he  has  not  laid  before 
us^ny  grounds  to  make  us  think  that  he  is 
entitled  to  the  declaration  he  asks  for.  The 
decree  of  ihe  Lower  Court  will  be  set  aside, 
and  the  plaintiff's  suit  will  be  dismissed  with 
costs. 

In  the  course  of  the  observations  which  I 
have  made,  I  have  practically  disposed  of 
certain  objections  taken  by  way  of  cross- 
appeal. 

Glover,  J, — I  concur  in  dismissing  the 
suit  with  costs. 


The  23rd  August  1869. 
Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
JNIilter,  Judges, 

Jurisdiction — Sections  11  and  14,  Act  VIII.,  1859. 

Gour  Soonduree  Debia,  Petitioner, 

versus 

Shumboo  Ch under  Mojoomdar  and  another, 

Opposite  Party, 

Baboo  Tssur  Chunder  Chucker butty  for 

Petitioner. 

Baboo  Kishen  Dyal  Roy  for  Opposite  Party. 

Where  a  suit,  the  subject  of  which  is  partly  without 
the  jurisdiction  of  the  Court  in  which  it  is  instituted, 
is  registered  before  the  permission  required  by  Sec- 
tion 11,  Act  VIII.  of  1S59  has  been  obtained,  there 
is  no  g-ood  reason  why  the  requisite  sanction  should  not 
be  applied  for  after  the  error  has  been  discovered. 

If  any  part  of  the  property,  however  small,  lie  within 
the  jurisdiction  of  the  Court,  it  may  try  the  whole  case 
after  obtaining  the  requisite  permission. 


Loch,  J. — Wtt  think  the  judgment  of  the 
Court  below  must  be  reversed.  The  plaim- 
iflF  in  this  case  brought  an  action  in  the 
Court  of  the  Subordinate  Judge  of  Pubna, 
to  recover  possession,  under  Section  15,  Afl 
XIV.  of  1859,  of  certain  villages.  The  de- 
fendant pointed  out  to  the  Court  that  two 
of  the  villages  were  not  within  the  jurisdic- 
tion of  the  Couit,  but  in  that  of  the  Sub- 
ordinate Judge  of  Rajshahye.  On  this,  the 
plaintiff  represented  that  the  villages  in 
question  were  very  recently  transferred  to 
Rajshahye  ;  but  the  Subordinate  Judge,  con- 
sidering that,  as  the  plaint  had  been  register- 
ed, and  the  defendant  had  filed  an  answer,  he 
could  not  proceed  under  the  provisions  of 
Section  11,  Aft  Vlll.  of  185*9,  rejected  the 
plaint. 

The  v^'hole  of  the  property  appears  to 
have  been  at  one  time  under  the  jurisdiction 
of  the  Subordinate  Judge  of  Pubna,  and  it  is 
clear  that,  at  the  tine  this  suit  was  brought, 
the  Subordinate  Judge  bad  jurisdiction 
over  that  part  of  the  property  which  was 
within  the  jurisdiction  of  the  Pubna  Court; 
and  we  see  no  reason  why,  because  the  plaint 
had  been  registered,  the  Subordinate  Judge 
should  not  have  applied  under  Section  11, 
Aa  VIII.  of  1859,  to  the  District  Court  for 
permission  to  try  the  case.  It  is  true  that 
the  permission  to  try  a  suit,  the  subject  of 
which  is  partly  without  the  jurisdiction  of  a 
Court,  is  usually  applied  for  before  the  plaint 
is  registered,  but  ii  may  happen,  as  in  this 
case,  that  the  error  is  not  discovered  till  after 
the  plaint  is  admitted  ;  and  when  this  is  the 
case,  there  does  not  seem  any  good  reason 
why  sanction  of  the  District  Court  or  High 
Court,  as  the  case  may  be,  should  not  then 
be  applied  for.  Section  14,  Act  Vlll.  of 
1859,  is  not  applicable  to  this  case  at  ail; 
that  contemplates  a  case  in  which  the  ques- 
tion is  whether  the  whole  property  is  within 
or  without  the  jurisdiction.  If  any  part  of 
the  property  be  within  the  jurisdiction  of 
the  Court,  however  small  it  may  be,  the 
Court  has  jurisdiction,  and  can  try  the  whole 
case  on  obtaining  permission  from  the  Dis- 
trict Court. 

We  see  no  sufficient  ground  for  rejecting 
the  plaint  on  the  reasons  assigned  by  the 
Subordinate  Judge,  and  direct  him  to  pro- 
ceed to  try  the  case  on  obtaining  permission 
from  the  District  Court. 

The  i)eiitioner  will  get  his  costs  of  this 
rule. 

Mitter,  y. — I  concur. 
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The  24th  August  1869. 


Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Attachment — Liability  of  Execution-creditor. 
Case  No.  2605  o^  ^^^^• 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah,  dated 
the  2yih  May  1868^  reversing  a  decision 
of  the  Sudder  Ameen  of  that  District, 
dated  the  30th  November  i86y, 

Soobjan  Beebee  and  others  (Plaintiffs), 
Appellants, 

versus 

Shaikh  Shureeuloollah  (Defendant), 
Respondent, 

Mr,  C.  Gregory  for  Appellants. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 

If  a  decrec-holder,  having  obtained  a  warrant  for  the 
aUichment  of  the  gfoods  of  ^4,  points  out  to  the  oflicer  of 
the  Conrt  the  goods  of  B  as  those  oiA,  and  causes  their 
attachment  and  removal,  he  is  a  wrong-doer  who  has 
procured  the  commission  of  a  trespass,  and  is  responsi- 
ble, though  he  acts  innocently  or  mistakenly. 

If  a  G>urt,  after  having  before  it  all  the  facts,  were  to 
adjudicate  as  to  the  right  of  a  defendant  to  particular 
moveables,  and  to  order  the  attachment  of  specified  pro- 
perty, the  order  would  be  the  act  of  the  Court ;  and  if  the 
iltree-hoider  had  acted  bona  fide  in  bringing  all  the 
ticts  before  the  Court,  he  would  not  be  liable. 

In  a  tnit  to  recover  damages  for  loss  incurred  by  the 
vrooj^l  acts  of  the  defendant,  the  plaintiff  must  show 
tlitt  the  losi  was  the  necessary  and  unavoidable  conse- 
quence of  those  acts. 

Norman,  J, — The  plaint  alleges  that  the 
defendant  in  execution  of  a  decree  in  the 
Sadder  Ameen'g  Court  against  one  Khezar 
Vol.  XII. 


Buksh,  on  the  i6th  June  1866  caused  cer- 
tain cattle  belonging  to  the  plaintiffs  to  be 
attached;  that  the  plaintiffs  claimed  the 
cattle  under  Section  246;  and  that  their 
claim  was  allowed,  and  that  the  cattle  were 
released,  and  all  except  three  bullocks, 
which  had  died,  were  restored  to  the  plaintiffs 
on  the  28th  of  September  1866.  The  plaint 
goes  on  to  state  that  as  the  cattle  were  at- 
tached at  the  time  of  cultivation,  the  plaint- 
iff's jote  remained  uncultivated  for  the 
year.  The  plaintiffs  claimed  damages,  Ru- 
pees  734,  as  the  value  of  the  crops  which 
might  have  been  raised,  and  Rupees  61  as 
the  value  of  the  three  bullocks  which  died. 
The  plaintiffs  proved  that  the  lands  remained 
uncultivated  during  the  year,  and  gave  evi- 
dence as  to  the  value  of  the  crop  which 
might  have  been  raised. 

The  Moonsiff  dismissed  the  suit.  He  finds 
that  the  plaintiffs  were  not  under  any  neces- 
sity to  leave  the  land  uncultivated  during 
the  attachment;  that  the  plaintiff  might 
have  cultivated  the  land  by  hiring  other 
bullocks  or  settled  it  with  some  body,  and 
as  to  the  bullocks  said  to  have  died  he  did 
not  believe  the  evidence  that  thirteen  bul- 
locks were  attached. 

The  Principal  Sudder  Ameen  reversed 
this  decision  on  the  ground  that  though  the 
damages  claimed  by  the  plaintiffs  were  too 
remote,  that  was  no  ground  for  dismissing 
the  suit  altogether.  He  awarded  in  respect 
of  the  detention  of  the  cattle  for  3  months  and 
13  days,  the  sum  of  Rupees  57-t3»  being  the 
sum  which  he  considered  would  have  been  the 
cost  to  the  plaintiff  of  hiring  other  cattle. 
He  disallowed  the  claim  for  the  value  of 
the  bullocks  which  died,  on  the  ground  that 
there  was  nothing  to  show  that  they  had 
died  from  any  neglect,  as  he  considered  it 
had  been  proved  that  they  were  properly 
fed  while  kept  under  attachment. 

From  that  decision  the  plaintiffs  have 
appealed. 

It  has  been  contended  before  us  in  special 
appeal  on  the  part  of  plaintiffs,  first,  that 
the  damages  claimed  in  respect  of  the  Aug- 
hunee  crop  ought  to  have  been  allowed ;  and, 
secondly,  that  the  Principal  Sudder  Ameen 
ought  to  have  awarded  to  the  plaintiff  the 
full  value  of  the  bullocks  which  died  while 
under  attachment. 

The  defendant  on  cross-appeal  objected 
that  he  was  not  liable  at  all  for  the  seizure 
of  the  cattle. 
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'  This  case  raises  very  important  questions 
as  to  the  liability  of  a  decree -holder  for  the 
wrongful  attachment  of  the  goods  of  a  stranger 
in  the  execution  of  a  decree.  One  principal 
point  has  been  touched  on,  and  is  supposed 
to  have  been  decided  by  the  Chief  Jusiice^  in 
two  cases  to  which  I  shall  hereafter  call 
attention. 

In  considering  this  case,  it  must  be  ob- 
served that  it  is  a  settled  rule  of  law  that 
every  person  who  directs,  orders,  or  procures, 
the  commission  of  a  trespass  is  liable  as  a 
wrong-doer  and  trespasser.  If  a  decree- 
holder  having  obtained  a  warrant  authoriz- 
ing the  attachment  of  the  goods  of  A.  points 
ofit  to  the  officer  of  the  Court,  and  causes 
him  to  attach  and  remove  goods  belonging 
to  B  as  the  goods  of  A^  the  decree-holder 
is  a  wrong-doer,  and  cannot  in  any  way 
justify  his  proceedings  under  the  warrant. 
In  causing  B's  goods  to  be  attached  and 
taken  out  of  his  possession,  he  procures  a 
trespass  to  be  done  to  B.  If  a  man  for  his 
own  profit  and  advantage  wrongfully  or 
without  any  warrant  in  law  trespasses  on 
the  land  of  another,  takes  away  his  goods, 
or  procures  his  goods  to  be  seized  and  taken 
out  of  his  possession,  he  is  responsible,  even 
though  he  acts  innocently  or  mistakenly. 
A  party  to  a  suit  is  liable  if  by  his  order 
the  officer  takes  the  goods  of  the  wrong  per- 
son, a  stranger  in  execution.  And  in  like 
manner  he  is  responsible  if  his  attorney  or 
agent,  in  taking  a  step  necessary  to  enable 
his  client  to  get  the  fruits  of  the  decree, 
inadvertently  or  ignorantly  cause  the  person 
or  property  of  a  stranger  to  be  seized  by  the 
officer  of  the  Court.  The  cases  of  Jarmain 
versus  Hooper,  6  M  and  G.,  827,  and  Walley 
versus  MacConnell,  13  Q.  B  ,  903,  are  good 
illustrations  of  the  rule  to  which  I  refer. 

Under  a  system  where  any  remedy  against 
the  officer  executing  the  process  of  the  Court 
would  be  utterly  nugatory,  it  appears  to  me 
that  it  is  peculiarly  necessary  not  to  relax 
the  rule  as  to  the  liability  of  the  decree- 
holder  for  his  own  acts,  or  those  of  his 
agents  in  causing  the  decree  to  be  executed, 
because,  if  the  decree-holder  is  not  to  be  re- 
sponsible, wrongs  done  to  third  persons 
under  color  of  the  process  of  the  Court  would 
be  wholly  without  remedy. 

If,  therefore,  the  defendant  directed  the 
officer  of  the  Court  to  seize  the  plaintiffs' 
goods  under  a  warrant  of  attachment  em- 
powering the  officer  to  seize  the  property  of 
Khezar  Buksh,  the  judgment-debtor,  the  de- 


fendant would,  in  our   opinion,  be  dearly 
liable. 

We  do  not  know  what  was  the  form  of 
the  warrant  under  which  the  plaintiffs'  goods 
were  seized.  But  we  think  that  in  the 
present  case,  defendant  is  equally  liable 
even  if  the  goods  were  seized  under  a  war- 
rant issued  on  an  application  for  an  attach- 
ment accompanied  by  an  inventor}*  or  list 
of  the  property  to  be  attached.  Whether 
there  is  an  inventory  or  not,  the  usual  course 
is  for  the  Court  simply  to  order  on  the  ap- 
plication of  the  decree-holder  that  the  pro- 
perly of  the  debtor  should  be  attached, 
either  generally,  or  such  particular  property 
of  the  debtor  as  the  applicant  has  indicated 
in  the  list  accompanying  the  tabular  state- 
ment. 

Neither  the  214th  Section  of  Act  VIII.  of 
1859,  nor  the  15th  Section  of  Act  XXllL 
of  1 86 1,  appears  to  contemplate  any  enquiry 
before  the  Court  from  which  the  execution 
is  to  issue,  whether  the  property  to  be  seized 
is  that  of  the  judgment-debtor  or  not;  nor  as 
a  matter  of  fact  does  any  such  enquiry  take 
place.  In  ordinary  cases,  there  is  no  adjudi- 
cation which  makes  the  seizure  of  the  parti- 
cular goods  the  act  of  the  Court.  For  in- 
stance, the  warrant  would  not  authorize  the 
taking  of  particular  cattle  identifying  them 
by  sex,  age,  and  particular  marks,  wiiboal 
reference  to  the  question  of  ownership,  but 
would  empower  the  officer  to  seize  the  cattle 
of  the  debtor,  in  this  case,  the  cattle  of 
Khezar  Buksh. 

It  would  paralyse  the  action  of  the  Couns 
if  Judges  were  to  feel  that  in  issuing  war- 
rants of  attachment  they  might  be  author- 
izing the  commission  of  wrongs  for  ^'hich 
there  would  be  no  remedy.  If  that  is  the 
law,  I  can  only  say  that  I  believe  few 
Judges  would  be  willing  to  issue  orders  for 
attachment  without  such  a  full  enquiry  as 
might  often  defeat  the  diligence  of  a  ^^^ 
holder  desirous  of  executing  his  decree.  |-? 
course,  if  after  having  all  the  facts  as  10  ibc 
right  of  a  defendant  to  particular  moveables 
brought  before  it,  the  Court  after  adjudicat- 
ing on  the  materials  before  it,  wei-e  to  order 
the  attachment  of  specified  property  or 
decide  as  to  the  right  of  such  attachment, 
the  order  would  be  the  act  of  the  Court,  ana 
if  the  decree-holder  had  acted  bond  fif  »^ 
bringing  the  facts  fully  before  the  Court, 
he  would  not  be  liable. 

The  case  of  Jov  Kalee  Debce  virnis 
Chand  Malla,  9  Weekly  Reporter  i33»  ^^" 
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▼ithin  this  rule.  There  the  defendant  was 
atiempting  to  execute  a  decree  barred  by 
limitaiion.  The  Judge  by  an  order,  dated 
the  2 1  St  September,  directed  that  the  pro- 
perty should  remain  under  attachment  pend- 
ing appeal  after  a  decision  by  the  Principal 
Sudder  Ameen  that  the  right  to  execute  the 
decree  was  barred.  The  defendant  had 
resorted  to  the  Court  to  seek  the  enforce- 
ment of  a  supposed  right.  The  order  made 
on  bis  application  was  no  doubt  improper, 
and  Us  consequences  were  most  mischievous. 
But  it  was  a  judicial  act  of  the  Court. 
Under  such  circumstances  it  was  held  that 
no  action  would  lie  against  the  defend- 
ant for  obtaining  the  order  without  proof 
that  he  had  acted  fraudulently  or  misrepre- 
sented or  suppressed  the  facts  in  making 
application  to  the  Judge. 

In  the  case  of  Lock  versus  Ash  ton,  12 
Q.  B..  871,  the  defendant  gave  the  plaintiff 
into  custody  on  a  charge  of  felony,  and  had 
him  taken  to  a  police  office.  The  Magis- 
trate remanded  the  plaintiff.  On  a  sub- 
seqaent  examination,  the  plaintiff  was  dis- 
charged, it  having  been  discovered  that  the 
charge  was  made  under  a  mistake.  It  was 
held  that  the  defendant  was  not  liable  for 
damages  for  the  detention  of  the  plaintiff 
onder  the  remand,  such  detention  being  the 
independent  judicial  act  of  the  Magistrate. 

The  case  is  a  good  illustration  of  the  dis- 
tinction between  the  liability  of  a  man  for 
his  own  acts  and  his  responsibility  for  those 
erf  a  Court  which  lie  sets  in  motion.  Cole- 
ridge, J.,  said :  '*  Suppose  the  defendant  took 
the  plaintiff  to  a  police  office  on  a  day  when 
he  knew  ihere  would  be  a  remand?"  It  was 
answered  that  would  be  evidence  in  an 
action  for  malicious  prosecution. 

In  the  present  case,  there  was  no  issue 
whether  the  defendant  directed  or  author- 
ized the  seizure  of  the  plaintiffs'  cattle, 
pw  the  plaint  alleges  that  the  defendant 
»n  execution  of  this  decree  against  Khezar 
fiuksh  distrained  the  plaintiffs'  cattle,  and 
hroaght  them  into  Xourl,  and  in  fact  there 
was  some  evidence  to  that  effect. 

The  defendant  by  his  written  statement 
did  not  deny  the  allegation  that  he  had  dis- 
trained the  plaintiffs'  cattle  in  any  way. 
^  did  not  say,  "  I  had  nothing  to  do  with 
the  seizure ;  the  officer  of  the  Court  in  the 
course  of  his  duty  in  execution  of  the  at- 
tachineni  seized  them.  I  gave  no  parti- 
cular direction  on  the  subject,  and  am 
ncrefore  not  responsible."  The  point 
^^  no   direct    issue    on    the    point  was 


raised  was  not  taken  by  appeal  or  cross- 
appeal  either  in  the  Court  below  or  before 
us,  and  I  therefore  think  we  must  take  it  on 
this  record  as  admitted  or  not  denied,  that 
the  defendant  by  himself  or  his  agents  either 
directed  or  authorized  the  seizure  of  the  cattle 
of  the  plaintiffs. 

Then  comes  the  question  what  damages  are 
the  plaintiffs  entitled  to  recover.-'  There  is  no 
doubt  that  the  act  of  the  defendant  in  attach- 
ing the  plaintiffs'  plough-bullocks  at  the  sea- 
son of  rice  cultivation  must  have  occasioned 
serious  loss  and  inconvenience  to  the  plaint- 
iffs. The  Judge  has  allowed  that  which 
would  have  been  the  cost  of  hiring  other 
cattle.  •• 

This  is  probably  by  no  means  an  adequate 
compensation  to  the  plaintiffs  for  the  injury 
actually  sustained  by  them,  which  seems  in 
effect  to  have  been  the  entire  loss  of  their 
main  rice  crop  for  the  year. 

But  the  plaintiffs  have  not  proved,  as  they 
should  have  done,  that  this  loss  was  the  ne- 
cessary and  unavoidable  consequences  of  the 
wrongful  acts  of  the  defendant,  and  therefore, 
we  think,  that  the  defendants  could  not  pro- 
perly be  made  responsible  for  a  loss  which 
for  all  that  appears  may,  to  a  ijreat  extent, 
have  been  occasioned  by  the  plaintiffs'  own 
want  of  prudence  or  energy. 

There  is  no  doubt  that  it  must  be  a  very 
serious  thing  to  ryots  to  have  their  cattle 
seized  at  the  time  of  cultivation.  The  Moon- 
si  ff  finds  that  the  plaintiffs  were  not  under 
any  necessity  to  keep  the  land  uncultivated, 
and  that  they  unnecessarily  allowed  the  land 
to  remain  waste.  On  the  eyidence,  he  seems 
to  me  to  have  been  a  little  hasty  in  drawing 
that  conclusion  without  sufficient  enquiry. 

It  seems  to  us  that  damages  for  the  deten- 
tion of  the  cattle  until  they  are  released  from- 
attachment  by  the  Court,  were  properly 
allowable.  The  Moonsiff  in  admitting  a  claim 
under  Section  246  does  not  make  any  order 
authorizing  the  detention  of  the  goods  claimed. 
The  continued  detention  is  simply  and  solely 
the  consequences  of  the  seizure  under  the 
warrant  of  attachment.  The  case  is  analo- 
gous to  that  of  Edgell  versus  Francis,  i  M. 
and  G.,  226,  where  the  defendant  impro- 
perly gave  the  plaintiffs  in  custody  on  a 
charge  of  felony.  Tindal,  C.  J.,  said  he  was 
responsible  for  all  that  was  done  by  the 
officer  in  the  ordinary  discharge  of  his  duty.  . 

Then  as  to  the  bullocks  which  died  while 
under    attachment,    there    is     nothing    to 
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show  that  their  death  was  in  any  way  direct- 
ly attributable  to  the  act  of  the  defendant 
in  causitig  them  to  be  seized  and  detained. 
It  is  not  suggested  that  they  had  been  over- 
driven, kept  in  an  improper  place,  or  re- 
duced to  an  unhealthy  condition  by  bad 
management  or  neglect.  If  we  look  at  the 
defendant  as  a  mere  trespasser  who  wrong- 
fully took  the  plaintiffs'  cattle,  the  plaintiffs 
would  be  entitled  to  a  decree  for  a  return  of 
the  cattle,  or  their  value ;  and  if  for  any 
reason  whatever  he  could  not  return  the 
cattle,  he  would  be  obliged  to  pay  their 
value. 

There  is  nothing  to  show  when  the  three 
bffllocks  died.  But  we  think  that  on  the 
Judge's  statement,  we  must  infer  that  they 
died  after  the  plaintiffs'  claim  had  been 
admitted  under  Section  246.  At  that  time 
the  bullocks  were  in  the  custody  of  an  officer 
of  the  Court.  The  plaintiffs  might  have 
obtained  an  order  under  Section  92  provid- 
ing for  their  safe  custody  pending  the 
decision  of  the  claim.  Perhaps,  on  giving 
security,  they  might  have  themselves  been 
appointed  managers,  and  allowed  to  use  the 
cattle.  As  no  such  application  seems  to 
have  been  made,  the  custody  of  the  bailiffs 
of  the  Court  must  be  taken  to  have  been 
that  of  persons  to  whom  the  cattle  were 
entrusted  for  safe  keeping  pending  the 
decision  of  the  claim,  either  by  consent  of 
the  parties  or  the  act  of  the  Court.  I  think 
that  the  defendant  could  not  be  made 
responsible  for  any  damage  to  the  cattle 
not  shown  to  have  been  occasioned  by 
negligence  or  improper  conduct  on  the 
part  of  the  bailiffs,  while  the  cattle  remained 
in  their  custody  after  the  claim  had  been  ad- 
mitted. Indeed,  I  am  not  sure  that  the  defen- 
dant would  have  been  liable  for  the  acts  of 
the  bailiffs  after  such  an  order,  even  if  the 
bailiffs  had  been  guilty  of  negligence.  See 
the  case  of  Walker  versus  Olding,  32  Law 
Journal,  N.  S.,  Exchequer,  142,  as  to  the 
liability  of  the  execution-creditor  for  loss 
occasioned  by  a  sale  of  goods  seized  under 
an  interpleader  order. 

On  these  grounds' I  think  that  the  appeal 
must  be  dismissed. 

I  may  observe  that  there  is  no  real  conflict 
between  our  decision  and  that  of  Rajbullub 
Gope  versus  Issur  Chunder  Hazrah,  VII. 
Weekly  Reporter.  In  that  case,  the  judg- 
ment-debtor owned  a  moiety  of  the  bullocks, 
and  therefore  in  causing  them  to  be  attached 
as  the  property  of  the  debtor,  the  judgment- 


creditor  did  not  commit  any  trespass.  He  had 
a  clear  right  to  attach  and  sell  the  interest  of 
the  debtor  in  the  bullocks.  The  only  ques- 
tion was  whether  the  attachment  should 
have  been  under  Section  233  or  234. 

Jackson^  J. — I  concur  generally  in  the 
judgment  which  my  learned  colleague  has 
passed.  The  Lower  Appellate  Court  seems 
to  have  taken  a  very  proper  view  of  the 
case.  The  damages  which  the  plaintiff  has 
demanded  are  such  as  could  hardly  be  given 
even  if  the  attachment  of  the  plaintiffs' 
cattle  had  been,  brought  about  maliciouslj. 
But  there  is  no  allegation'  of  malice  in  the 
plaint.  The  attachment  was  a  wrongful  act 
although  it  may  have  been  made  bond-fid^ 
The  defendant  has  not  attempted  in  ant 
way  to  justify  it.  He  has  produced  no 
evidence  whatever  to  show  the  circum- 
stances under  which  he  made  the  attachment. 
His  cross-appeal  cannot,  therefore,  be  enter- 
tained. 

The  plaintiff  has  not  shown  in  any  way 
the  circumstances  which  led  to  the  death  of 
three  of  his  bullocks,  and,  without  some  evi- 
dence upon  that  point,  I  am  not  prepared  to 
say  that  he  is  entitled  to  any  decree  for  the 
value  of  them. 

The  Courts  below  have  found  as  a  ques- 
i  tion  of  fact  that  the  plaintiff  was  not  pr^ 
vented  from  cultivating  his  lands  by  the 
seizure  of  his  bullocks,  but  that  he  has  of 
his  own  accord  and  without  any  necessity 
allowed  his  land  to  lie  fallow.  The  Courts 
have,  accordingly,  disn»issed  the  plaintiff's 
suit  for  the  value  of  the  crops  which  he 
alleged  he  might  have  obtained.  But  the 
Court  has  decreed  a  sum  sufficient  to  cover 
what  would  have  been  plaintiff's  expenses 
for  hiring  bullocks  to  cultivate  his  lands.  I 
think  this  was  a  very  proper  decree.  I 
would  dismiss  the  appeal  and  cross-appeal. 
Each  party  to  bear  his  own  costs  in  this 

Court. 
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The  24th  August  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bari.,  Judges, 

Claims  to  attached  property— Section  246, 
Act  VIII.,  1859. 

In  the  matter  of  J.  B.  Rainey,  Petitioner, 

versus 

Ishur  Chunder  Bhuttacharjee  and  others, 
Opposite  Party. 

Mr,  C,  Gregory  for  Petitioner. 

Baboo  Ashootosh  Chatterjee  for  Opposite 

Party. 


Wliere,  in  execution  of  a  decree,  property  is  seized  as 
beloo^ngf  to  i4  as  representative  of  B^  deceased,  and 
A  datms  the  property  as  his  own,  and  denies  that  it  ever 
bdooged  to  B  or  to  B*s  estate,  A  \  claim  must  be  dealt 
with  under  Section  246,  Act  VIII.,  1859,  and  an  order 
ander  that  Section  is  not  appealable,  but  can  only  be 
£starbed  by  recourse  to  a  regular  suit. 

Bayley,  J, — In  this  case,  we  think  that 
the  rule  ought  to  be  made  absolute  with 
costs. 

We  are  moved,  under  Section  15  of  the 
Charter  Act,  to  set  aside  the  order  of  the 
Judge  of  Jessore,  dated  the  29ih  May  1869, 
passed  on  an  appeal  from  the  decision  in  re- 
view of  the  Moonsiff  of  thai  district,  dated 
the  8th  March  last. 

The  facts  are  these.  A  certain  decree- 
holder  executed  his  decree  as  against  the  pro- 
perty of  his  judgment-debtor,  Mrs.  Barbara 
Rainey. 

On  this,  the  petitioner,  Mr.  Rainey,  inter- 
vened and  claimed  the  property  as  his  own, 
suting  thai  the  property  did  not,  in  fact,  be- 
long to  the  judgment-debtor,  who  happened 
to  be  his  mother,  but  that  he  had  held  pos- 
session of  the  property  in  his  own  right,  and 
did  not  inherit  it  as  any  part  of  his  mother's 
assets. 

The  Moonsiff  first  overruled  the  interven- 
tion of  the  petitioner,  but  on  review  he  ad- 
mitted the  petitioner's  claim  on  the  ground 


that  the  property  was  not  that  of  the  judg- 
ment-debtor. It  was  against  this  order  that 
the  Judge  admitted  an  appeal,  and  reversed 
the  order. 

Mr.  Gregory  for  the  applicant  contends 
that  the  final  order  of  the  Moonsiff  being 
under  Section  246,  Act  VIII.  of  1859,  no 
appeal  lay  to  the  Judge,  and  in  support  of 
this  contention  he  cites  two  cases  to  be  found 
at  page  2,  Civil  Rulings,  Volume  XL,  and 
page  61,  Miscellaneous  Rulings,  Volume  VI., 
Weekly  Reporter. 

Baboo  Ashootosh  Chatterjee,  on  the  other 
hand,  contends  that  the  order  of  the  Moonsiff 
was  not  under  Section  246,  but  under  Sec- 
lions  203  and  211,  Act  VIII.  of  1859. 

I  am  of  opinion  that  the  Moonsilt's  order 
was  clearly  under  Section  246  and  the  ruling 
of  this  Court,  holding  that  Section  246  pro- 
vides for  what  has  been  done  in  the  present 
case,  viz.,  that,  "  where  property  is  seized  as 
*'  belonging  to  ./4,  as  representative  of  B,  de- 
''  ceased,  and  A  claims  the  property  as  his 
"  own,  and  denies  that  it  ever  belonged  to  B 
'*  or  B's  estate,  As  claim  is  properly  dealt 
"  with  imder  this  Section." 


There  is  no  other  Section  in  the  Code 
with  similar  provisions.  Sections  203  and 
211  only  provide,  in  respect  to  legal  repre- 
sentatives of  deceased  persons,  how  decrees 
may  be  executed  against  such  persons  to  the 
extent  of  the  property  inherited  by  them. 

I  think,  therefore,  that  the  Judge  was 
wrong  in  receiving  the  appeal  in  this  case, 
and  that,  therefore,  his  order  should  be  set 
aside,  and  this  rule  made  absolute  with 
costs,  leaving  the  opposite  party  to  take  such 
steps  as  he  may  be  best  advised. 

Hobhouse,  J, — I  am  of  the  same  opinion. 
It  seems  to  me  that  whether  Mr.  Rainey  was 
or  was  not  in  this  case  the  legal  representa- 
tive of  Mrs.  Rainey,  within  the  meaning  of 
Sections  203,  210,  and  211  of  the  Code  of 
Civil  Procedure,  is  immaterial.  It  may  even  be 
thac  in  this  case  he  admitted  himself  to  be, 
generally  speaking,  such  legal  representative 
(I  do  not  say  that  it  was  so,  but  that  it  may 
be  so),  still  what  he  in  efFcct  said  as  regards 
this  property  was  that  he  claimed  it  as  his 
own.  Then  the  question  was,  when  in 
execution  of  decree  a  person  claimed  as  his 
own  property  which  was  said  to  belong  to 
the  judgment-debtor,  how  was  the  Court  to 
proceed  ;  and  I  agree  with  Mr.  Justice  Bayley 
that  he  could  only  proceed  under  the  pro- 
visions of  Section  246  of  the  jCode.     That 
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Section  treats  "  of  claims  to  attached  pro- 
perty/' and  says  that,  in  the  event  of  any 
such  claim  being  preferred,  the  Court  shall 
proceed  to  investigate  the  same  as  if  the 
claimant  were  a  defendant;  so  that  in  this 
case  the  Court  was  bound  to  proceed  in  the 
matter  of  Rainey's  claim  as  if  he  were  a 
defendant.  Then  in  the  terms  of  the  Section 
there  is  a  provision  showing  what  the  point 
is  that  the  Court  has  to  determine  between 
this  claimant  so  made  defendant  and  the 
decree-holder ;  and  the  point  is  this,  whether 
the  property  in  question  was  in  the  possession 
of  the  party  against  whom  execution  is  sought, 
and  if  it  finds  that  it  was  not  in  such  posses- 
siQp,  the  Court  is  to  pass  an  order  releasing 
the  property  from  attachment. 

The  question,  therefore,  was  whether  in 
this  case  Mr.  Rainey  or  Mrs.  Rainey  had 
been  in  possession  of  the  property  in  ques- 
tion ;  and  when  the  Court  found  in  favor  of 
Mr.  Rainey,  this  was  clearly  a  final  order 
under  the  provisions  of  Section  246,  which 
could  only  be  disturbed,  under  the  special 
provisions  of  that  Section,  by  having  recourse 
to  the  Civil  Court  in  a  regular  suit,  and  not 
by  having  recourse  to  an  Appellate  Court. 
The  case  reported  at  page  61,  Volume  VI., 
Weekly  Reporter,  seems  to  me  to  be  directly 
in  favor  of  the  view  that  I  have  taken. 

I  agree  in  making  the  rule  absolute  with 
costs. 


The  24th  August  1869. 

Preseni  : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges. 

Intervenors—Section  73,  Code  of  Civil  Proce- 
dure. 

Case  No.  1 140  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Gya, 
dated  the  24th  February  i86g^  affirming 
a  decision  of  the  Moonsiff  of  that  District^ 
dated  the  28th  July  1S68. 

Kewul  Sahoo  (Plaintiff),  Appellant, 

versus 

Issur  Dyal  Roy  and  others  (Defendants), 

Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and  Mohesh 
Chunder  Chowdhry  for  Respondents. 


Plaintiff  sued  to  recover  possession  of  a  share,  an 
estate  which  he  aliened  he  purchased  from  the  principal 
defendant  who  denied  plaintiff's  title  on  the  g^roood 
that  the  purchase-money  had  not  been  paid.  Subse- 
quently,  certain  persons  prayed  to  be  made  dcfcDdants, 
as  they  held  a  dur-mokurruree,  and  were  not  liable 
to  be  turned  out.  They  were  accordingly  ackled  as 
defendants  under  Section  73,  Civil  Procedure  Code. 
It  then  appeared  that  the  possession  sought  by  plaintiff 
was  khas  possession 

Hkld  that,  although  it  was  primd  facie  unnecessary 
for  these  intervenors  to  be  made  .'defendants,  yet,  after 
the  intention  of  the  plaintiff  became  apparent,  nothing 
would  be  gained  by  removing  them  from  the  record, 
even  if  the  Court  had  the  power  to  do  so  in  special 
appeal. 

Macpherson,  J. — In  this  case  the  plaint- 
iff, who  is  the  appellant  before  us,  sued  the 
defendant  Sheo  Dyal  to  recover  possession  of 
a  share  of  a  certain  mouzah  which  be  alleged 
that  he  had  purchased  from  Sheo  Dyal  on 
the  23rd  June  1866  for  the  sum  of  310 
rupees. 

Sheo  Dyal,  in  his  written  statement, 
stated  that,  although  the  sale  had  been  com- 
pleted and  the  deed  registered,  the  purchase- 
money  had  never  been  paid,  and  therefore 
the  plaintiff  was  not  entitled  to  get  posses- 
sion. 

Subsequently,  certain  persons,  who  are 
now  before  us  as  respondents,  intervened  in 
the  suit,  and  presented  a  petition  praying 
to  be  made  defendants,  on  the  ground  that 
they  were  interested  in  the  matter,  inasmuch 
as  they  held  a  dur-mokurruree  under  Sheo 
Dyal,  and  therefore  were  not  liSble  to  be 
turned  out  of  possession,  whether  Sheo  Dyal 
had  or  had  not  sold  to  the  plaintiff  as  al- 
leged. No  objection  was  made  by  the 
plaintiff  to  the  proposed  intervention  of  these 
parties,  and  they  were  accordingly  added  as 
defendants  under  Section  73  of  Act  Vlll.  of 
1859. 

The  case  went  to  trial ;  and  in  the  first 
Court,  the  two  principal  issues  were, 
whether  these  intervenors  held  ihe  position 
of  dur-moiiurnireedars  as  stated  by  them, 
and  whether  the  plaintiff  was  entitled  to 
khas  possession  as  against  them.  There  is 
no  express  issue  recorded  as  regards  the 
plaintiff's  right  to  khas  possession,  but  it  is 
evident  from  the  judgment  of  the  Moonsiff, 
as  well  as  from  the  grounds  of  appeal  filed 
by  the  plaintiff  in  the  Lower  Appellate 
Court,  that  the  right  to  khas  possession  was 
the  main  issue  tried  in  the  first  Court  as 
against  the  intervenors.  The  Moonsiff  says 
in  his  judgment,  "  under  the  circumstances, 
'•  the  plaintiff  cannot  obtain  possession  by 
**  displacing  the  sub-mokurrureedars  and 
"  their  representatives; "  and  again  he  says— 
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"but  the  vendor-defendant  admits  having 
"sold  his  whole  mokurruree  ri8:ht.  Under 
"the  circumstances,  the  plaintiff  cannot  be 
"deprived  of  the  right  of  malgoozaree  reali- 
"nble  annually  from  the  subniokurrurte- 
"dars.  The  plaintiff  cannot  but  be  treated 
"as  representative  of  the  vendor.  But  in 
"ihis  case  that  is  not  the  point  at  issue. 
"The  claim  is  simply  one  for  possession. 
"Therefore,  under  the  above-mentioned  cir- 
"cumstances,  this  suit  is  dismissed,"  &c. 

The  Moonsiff  having  dismissed  the  suit  as 
against    all    the     defendants,    the    plaintiff 
appealed  to  the  Subordinate  Judge.     In  his 
ground  of  appeal,  he   complained   that  the 
inlervenors  had  unnecessarily  and  improper- 
ly been  added  as  defendants ;  but  he  also 
again  repeated  his  claim  for  khas  possession, 
and  insisted  upon  his  right  to  it.     The  Lower 
Appellate  Court,  like  the  Moonsiff,  has  evi- 
dently treated  the  question  of  khas  possession 
as  the  one  on  which  the  plaintiff's  suit  de- 
pended.    This  is  clear :  for  both  the  Lower 
Courts  considered  ihat  the  plaintiff  had  suc- 
ceeded in  proving  his  purchase  from  Sheo 
D}*al,  and   therefore   were   of   opinion   that 
ihc  plaintiff  was  entitled  to  such   rights  as 
Sbeo  Dyal  had  possessed  at  the  tiihe  of  the 
sale.    That  the   Subordinate   Judge   consi- 
dered that   khas   possession  was   the   main 
point  is  e\ident  from  his  judgment,  where 
he  says  :  "  The  Court  cannot  believe,  as  has 
"been  contended,    that   the    vendor    Sheo 
**Dyal  held  khas  possession  of  the  property 
**  covered  by  the  kobalah.     True,  the  wit- 
"nesses  for  the  plaintiff  depose  that  the  pro- 
"perty  in  suit  is  in  the  possession  of  the 
"v-cndor  Sheo  Dyal,*'  kc.    Then  further  on, 
he   says,    "  when   the    malikatia  right   had 
"been  leased   out   before   the  execution  of 
'*lhe  bill  of  sale  by  Sheo  Dyal,  how  then 
"could  he   retain   khas   possession   as   has 
"been  deposed  by  the  plaintiff's  witnesses  ?  " 

The  Lower  Appellate  Court,  concurring 
with  the  Court  of  first  instance,  dismissed 
ihc  appeal. 

The  plaintiff  appeals  to  us,  and  complains 
of  the  inlervenors  having  been  added  as  de- 
^^ndanls,  and. says  that,  inasmuch  as  he  ori- 
gitially  sought  relief  against  Sheo  Dyal 
*lone,  those  parties  were  improperly  made 
dcfemianls,  and  the  issue  as  to  their  rights 
^  darmokurrureedars  ought  not  to  have 
^^^^  tried.  The  contention  now  is  that 
wese  parties  should  be  struck  out  of  the 
record,  and  that  the  suit  should  be  treated 
«  one  solely  between  the  plaintiff  and  Sheo 
*^yal.    Various  cases  have  been  referred  to. 


and  more  especially  the  case  of  Ahmed 
Hossein  versus  Mussamut  Khodeja  (10 
Weekly  Reporter  369),  which  is  said  to  be 
a  case  on  all  fours  with  the  present,  and  to 
support  the  contention  that  this  Court  ought 
now  to  strike  out  the  names  of  these  parties 
from  the  record. 

The  circumstances  of  that  case,  however, 
are  by  no  means  parallel  with  the  circum- 
stances of  the  present  case  ;  and  there  is 
nothing  whatever  to  indicate  that  the  Court 
was  of  opinion  that  intervenors  can  be 
removed  from  the  record  by  an  Appellate 
Court.  The  Court  said  that,  inasmuch  as 
the  plaintiff  in  that  suit  did  not  seek  for  any 
decree  which  necessarily  would  affect  the  jp- 
tervenors,  the  Lower  Court  ought  not  to  have 
made  them  parties.  But  the  Court,  having 
disposed  of  certain  questions  of  kiw  between 
the  original  defendant  and  the  plaintiff  in 
the  suit,  came  to  the  conclusion  that  the 
plaintiff's  case  as  against  the  principal  de- 
fendant was  bad,  and  dismissed  the  suit  alto- 
gether as  against  him.  Having  so  dismissed 
the  suit,  the  Court  went  on  to  say  that  it  was 
unnecessary  to  enter  into  the  question  raised 
between  the  plaintiff  and  the  intervenors 
(that  question  being  whether  certain  property 
which  the  plaintiff  alleged  to  belong  to  the 
estate  of  a  deceased  person  did  belong  to 
that  estate),  adding  that,  as  regards  the  inter- 
vening defendants,  they  were  volunteers,  and 
should  pay  their  own  costs  of  suit,  and  that 
their  rights  as  regards  the  property,  the 
subject  of  the  suit,  would  be  unaffected  by 
the  issue  of  the  litigation.  The  intervenors' 
names  werfe  not,  as  a  matter  of  fact,  removed 
from  the  record ;  and  from  the  beginning  to 
the  end  of  the  judgment  of  the  Chief  Justice 
and  Mr.  Justice  Mitter  there  is  no  indication 
of  any  opinion  that  the  names  ought  to  be 
or  could  be  so  stiuck  out. 

In  the  present  case,  I  am  of  opinion  that, 
inasmuch  as  the  plaintiff  sued  only  .his 
own  vendor,  and  asked  for  no  relief  against 
any  one  else,  it  was  primd  facie  unnecessary 
for  these  inlervenors  to  appear  in  the  suit 
at  all ;  and  probably  the  Court  of  first 
instance  would  have  done  better  if  it  had 
not  made  them  defendants.  But  the  course 
which  the  case  has  taken  since  these  inter- 
venors were  added  as  defendants  has  shown 
that  the  plaintiff  really  did  intend  that  they 
should  be  affected  by  the  decree  which  he 
asked  for  nominally  against  his  vendor  only. 
The  plaint  claims  *'  possession  "  of  the  pro- 
perty without  indicating  what  sort  of  pos- 
session.    As  soon,   however,  as  the  inter* 
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The  Court  of  first  instance  found  on  the 
evidence  that  Ramlochun  survived  his  father, 
and  that,  according  to  the  Hindoo  Law,  the 
plaintiff  is  the  heir  of  Ramlochun.  The 
sait  of  the  plaintiff  was  decreed. 

In  appeal,  the  Subordinate  Judge  of  East 
Burdwan,  Baboo  Rassick  Lail  Bose,  reversed 
the  decision  of  the  Moonsiff.  He  observes 
that  the  Moonsiff  has  not  stated  on  what 
principle  he  holds  the  plaintiff  to  be  the  heir 
of  Ramlochun. 

The  Subordinate  Judge  was  of  opinion 
that,  according  to  the  contention  of  the 
pleaders  for  the  defendants,  it  appeared  that 
the  inheritance  passes  down  to  the  maternal 
gligndfather,  and  that  no  olher  offspring  of 
the  maternal  grandfather  can  succeed  to 
the  property  as  heir;  for  these  reasons, 
being  of  opinion  that  the  plaintiff  was  not 
the  true  heir  of  the  deceased  Ramlochun, 
the  Subordinate  Judge  reversed  the  decision 
of  the  first  Court. 

The  grounds  of  special  appeal  are  that 
the  plaintiff,  as  the  great-grandson  of  Ram- 
lochun's  maternal  great-grandfather,  is  en- 
titled to  succeed  to  the  estate  left  by  Ram- 
lochun, and  that  the  Subordinate  Judge's 
decision  is  wrong  in  law. 

I  am  of  opinion  that  the  decision  of  the 
Moonsiff  is  correct. 

The  plaintiff  takes  the  estate  of  Ramlo- 
chun as  a  Sapinda,  and  not  as  a  Sakoolya  or 
a  Samandoca,  He,  the  plaintiff,  is  entiiled  to 
offer  undivided  oblations  to  his  great-grand- 
father, Kishtonaih,  to  whom  the  deceased 
Ramlochun  was  also  bound  to  offer  such 
oblations.  The  plaintiffs,  Ramlochun  and 
Kistonaih,  are  therefore  all  Saptndas  of 
each  other.— F/</<f  page  283,  Vyavashia 
Durpana,  Volume  I.,  first  edition. 

The  defendants  are  not  the  heirs  of  Ramlo- 
chun, they  being  the  father's  brother  s  daugh- 
ters sons  of  the  said  Ramlochun.-—  Vide  Case 
No.  2130  of  1863,  published  in  the  Special 
Number  of  the  Weekly  Reporter,  pages 
176,  177. 

I  would  reverse  the  decision  of  the  Subor- 
dinate Judge,  and  restore  that  of  the  Moon- 
siff. 

The  special  appeal  is  decreed  with  costs 
payable  by  the  special  respondent. 

Markhy,  J,—\n  this  case,  it  appears  to  roe 
sufficient  to  say  that  the  plaintiff  is  an  heir 
of  the  deceased.  This  being  so,  and  it 
being  admitted  that  there  is  no  nearer  heir 
than  the  plaintiff,  he  is  entitled  to  recover. 


The  20th  August  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Compensation — Land  takenKor  public  porpMei 

—Act  VK  of  1857. 

Case  No.  212  of  1868. 

Regular  Appeal  from  a  decision  passed  hy 
the  Judge  of  Beerbhoom,  dated  the  ;M 
August  i86S. 

The  Bengal  Coal  Company,  Limited  (Plaint- 
iffs), Appellants, 

versus 

Maharajah  Dheraj  Mahtab  Chund  Bahadoor 
and  others  (Defendants),  Respondents. 

Mr.  G.  C.  PaulioT  Appellants. 

Bahoos  Juggadanund  Mookerjee  and  Chun- 
der  Madhuh  Ghose  for  Respondents, 

A  portion  of  the  area  of  two  villagfes  havin?  been  taken 
under  Act  Vl.  of  1S57,  and  compensation  deposited  in 
the  Collectoratc,  the  dur-putneedar  sued  for  the  same, 
contending^  that  the  z  Mnindar  was  entitled  to  twenty 
times  the  rental  payable  by  the  dur-putneedar  less  ex- 
penses of  collection.  The  zemindar  claimed  twenty 
times  the  profits  he  derived  from  the  putnecdar  less 
revenue  paid  to  Government. 

Held  that,  as  the  plaintiff's  calculation  secared  to 
the  zemindar  a  more  favorable  result  than  that  for 
which  the  latter  himself  contended,  it  was  sufficient  to 
decree  the  suit  without  determininfj-  the  proper  prin- 
ciple on  which  compensation  should  be  allowed. 

Kemp,  J. — The  Bengal  Coal  Company, 
Limited,  are  the  plaintiffs  in  this  case.  The 
suit  is  to  recover  Rupees  7,494-12-6  for  land 
taken  up  for  railway  purposes  under  Act 
VI.  of  1857.  The  plaintiff  states  that  two 
lots,  namely,  Mouzah  Dandadihee  and  Mou- 
zah  Mungulpore  in  the  zemindary  of  ihc 
Rajah  of  Burdwan,  are  held  by  the  plaint- 
iff in  dur-putnee,  the  total  area  of  the  roou- 
zahs  being  6,143  beegahs  4  cottahs,  and  ibe 
jumma  payable  being  Rupees  1,172-3-6.  Of 
this  area  of  6,143  beegahs  4  cottah;,  83 
beegahs  15  cottahs  15  chittacks  were  taken 
up  for  railway  purppses  on  the  ^4^^  ^ 
November  1862,  and  the  amount  of  com- 
pensation paid  for  the  land  so  taken  is  Ru- 
pees 5,286-4,  which  sum,  we  are  inform- 
ed, is  now  in  deposit  in  the  Collectoratc 
invested  in  Government  securities  under  the 
provisions  of  Section  29  of  Act  VI.  of  i857' 
The  plaintiff,  in  the  Schedule  appended  to 
his  plaint,  states  that  the  jumma  or  rent 
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receivable  on  the  whole  of  the  83  beegahs  \  done  so.  It  is  admitted  by  the  Baboo,  the 
15  cottahs  15  chittacks  is  Rupees  293-10;  ,  pleader  for  the  Rajah,  that  the  putneedar 
that  the  collection-charges  arc  Rupees  \  pays  to  the  Rajah  Rupees  752,  and  therefore, 
39-5  leaving  a  balance  of  net  col  lee-  '  assuming  that  the  Rajah  pays  nothing  at  all 
tioDS  of  Rupees  264-5,  ^'^^  twenty  limes  that  to  Government  for  sudder  jumma,  the  rental 
amount  is  Rupees  5,286-4,  the  total  com-  he  would  receive  from  the  putneedar  in  pro- 
pensatioQ  awarded  by  the  Railway ;  that  1  portion  to  the  whole  area  of  the  two 
the  amoant  payable  to  the  plaintiff  out  of  j  mouzahs  would  be  less  than  2  annas  a 
this  sum  is  Rupees  4,996-15  and  the  ,  beegah.  Now,  the  calculation  assumed  by  the 
interest  on  the  above  sum  from  May  1863  to  '  plaintiff  gives  the  Rajah  3  annas  and  a  frac- 
July  1867,  Rupees  2,497-13-6,  making  a  total  '  lion  a  beegah.  It  is,  therefore,  clear  to  me 
of  Rupees  7,494-12-6  claimed  by  the  plaint- I  that  any  further  enquiry  into  the  matter 
iff.  I  would   only   result   in   the   Rajah  receiving 

The  Rajah  claimed  under  the  *'estab.  I  ^^ss  than  what  the  plaintiff  is  willing  to 
lishcd  custom"  to  obtain  a  two-third  share  I  ^How  him.  Taking,  therefore,  the  whole 
of  the  compensaiion-money,  and  stated  that ,  amount  m  deposit,  and  deductmg  therefrom 
the  dur-pulneedar  and  putneedar  were  en-  1  Rupees  122-3  awarded  to  the  putneedar,  jfl!d 
tilled  to  one-third  only.  ^^^^  which   award   she   has   not  appealed, 

_-  ,  .    ,       ,,  .  '  and  Rupees  289-5  payable  to  the  Rajah,  the 

The  putneedar  slated  that  "she  was  not  ;  zemindar,  being  twenty  limes  the  rental  of 

"nnwiUmg    to    receive    the    value    of    ^^^  ^^y.^^^^  iA^7'^%v\nzh\it  ssoxAd  d^nv^  Uom 

pntcre&t   m   the   land   taken   away  by  the  ,  ^he^iur-putneedar,   the  balance  of  Rupees 

^Railway,   in   conformity   with    the    prece- j     874.1 /is  due   to  the   plaintiff,   and  this 

dents  laid  down  by  this  Court  but  that  gum  I  would  award  with  the  accruing 
"she  could  not  do  so  on  account  of  objec-  i^^^^^^  i„  proportion,  assuming  that  the 
"tionsrhavmg  been  raised  by  the  zemmdar.      compensaiion-money  has   been  invested  in 

The  Judge  of  Beerbhoom  has  given  a  '  Government  securities  as  provided  for  by 
decree  to  the  dur-putneedar,  the  plaintiff,  for  |  Section  29  of  Act  VI.  of  1857.  The  plaint- 
Rupees  1,639-14-4  or  a  third  share  of  the  i  iff  to  recover  costs  in  proportion  to  the 
entire  compensation-money  minus  Rupees  ,  amount  decreed  in  both  Courts  from  the 
122-3  ^ue  to  the  putneedar.  Rajah. 

The  plaintiff  appeals  against  this  decision.  .  .  ^^'^^^'^^^  J—^  l^aye  come  to  the  same  opi- 
There  is  no  appeal  on  the  part  of  the  put-  P»°" '  ^"^  »s  cases  of  this  kind  are  of  some 
needar,  and  she  has  not  appeared  in  this  .  »™Portance  and  may  occur  again  1  wish  to 
Court.  The  area,  as  stated  by  the  plaintiff  ;  ^^^  ^  ^^^^  ^'f  ^s-  ^J^^  "^t  think  that  the 
for  the  villages  of  Mungulpore  and  Danda-  ,  Pfoper  procedure  has  been  adopted  m  this  case, 
dihee,  is  not  disputed  by  the  other  side.  It  7^^  jurisdiction  of  the  Court  here  is  not 
is  also  admitted  that  the  real  name  of  the  l'^  °^^"]^7  civ.l  jurisdiction,  but  is  entire- 
village  is  Dandadihee,  and  that  the  plaintiff's  '  ^  bounded  on  the  provisions  of  Section  4, 
calling  it  Daudabagh  instead  of  Dandadihee  ,  ^^^  ^^- ^V'^57i  and  Section  29  Act  VI.  of 
is  a  mere  clerical  error.  It  is  also  not  dis-  ^857,  which  gives  power  to  the  Civil  Courts 
pmcd  that  the  dur-putneedar  pays  to  the  ^^  J^^Y^  V^  order  as  to  the  payment  of  sums 
putneedar  Rupees  1,172-3-638  jumma  for  the  \  ^«*^  '"  ^^P^^*^  ^J  ^h?  Collector  by  way  of 
area  of  ihe  two  villages  Mungulpore  and  '  compensation.  Now,  it  is  quite  clear  that 
Dandadihee.  The  rental  of  the  83  beegahs  ^^®  proceedings  under  that  Section  are  not  a 
15  cottahs  15  chiitacks  taken  by  the  Railway  !  regular  suit  and  there  is  no  procedure  point- 
would  be  Rupees  15-15-6,  or  about  3  annas  I  ^f.  ^"f  ^y  }^^  ^^^  '}^^}^  as  to  how  that  ap- 
I  pic  per  beegah,  and  deducting  expenses,  Pl'cation  is  to  be  dealt  with,  but  it  seems  to 
Rupees  1-8,  the  balance  or  net  rental  payable  '  ™^  ,^]^?^  ^^^  ,^^'15^^  '"o^^,  ^^  proceeding 
bv  the  dur-putneedar  is  Rupees  14-7-6,  twenty  ^^"^^  ^^,  ^^r  the  Court  to  lake  care  that  all 
limes  that  amount  is  equal  to  Rupees  289-5  ;  '  ^^"*^*  "P°".  ^^'"^™  ^^}^^\  .  ^°.  ^ 
this  is  the  compensation  which  the  plaintiff  «f  )'®^  ""^^^  ?«c^iP^  4,  or  who  had  made  a 
contends  the  Rajah,  the  zemindar,  is  eniiiled  '  ^\^'^  ^"^^f.  ^^^^  Section,  should  have  notice 
to.  or  the  application,  and  having  ascertained 

that  all  those  parties  who  wish  to  appear  or 

The  pleader  for  the  Rajah  contends  that  have  an  interest  in  the  matter  are  repre- 
Ae  profits  he  would  receive  from  the  put-  '  sented  before  it,  then  to  proceed  to  divide 
needar  alter  paying  the  Government  revenue  |  the  money  in  deposit  as  compensation 
must  be  taken  into  consideration.     We  have    amongst  all  these  parlies — in  fact,  to  make 
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The  Court  of  first  instance  found  on  the 
evidence  that  Ramlochun  survived  his  father, 
and  that,  according  to  the  Hindoo  Law,  the 
plaintiff  is  the  heir  of  Ramlochun.  The 
suit  of  the  plaintiff  was  decreed. 

In  appeal,  the  Subordinate  Judge  of  East 
Burdwan,  Baboo  Rassick  Lall  Bose,  reversed 
the  decision  of  the  Moonsiff.  He  observes 
that  the  Moonsiff  has  not  stated  on  what 
principle  he  holds  the  plaintiff  to  be  the  heir 
of  Ramlochun. 

The  Subordinate  Judge  was  of  opinion 
that,  according  to  the  contention  of  the 
pleaders  for  the  defendants,  it  appeared  that 
the  inheritance  passes  down  to  the  maternal 
grandfather,  and  that  no  other  offspring  of 
the  maternal  grandfather  can  succeed  to 
the  property  as  heir;  for  these  reasons, 
being  of  opinion  that  the  plaintiff  was  not 
the  true  heir  of  the  deceased  Ramlochun, 
the  Subordinate  Judge  reversed  the  decision 
of  the  first  Court. 

The  grounds  of  special  appeal  are  that 
the  plaintiff,  as  the  great-grandson  of  Ram- 
lochun's  maternal  great-grandfather,  is  en- 
titled to  succeed  to  the  estate  left  by  Ram- 
lochun, and  that  the  Subordinate  Judge's 
decision  is  wrong  in  law, 

I  am  of  opinion  that  the  decision  of  the 
Moonsiff  is  correct. 

The  plaintiff  takes  the  estate  of  Ramlo- 
chun as  a  Sapinda,  and  not  as  a  Sakoolya  or 
a  ^amandoca.  He,  the  plaintiff,  is  eniiiled  to 
offer  undivided  oblations  to  his  great-grand- 
father, Kishtonath,  to  whom  the  deceased 
Ramlochun  was  also  bound  to  offer  such 
oblations.  The  plaintiffs,  Ramlochun  and 
Kistonaih,  are  therefore  all  Sapindas  of 
each  oih^v.— Vide  page  283,  Vyavashta 
Durpana,  Volume  I.,  first  edition. 

The  defendants  are  not  the  heirs  of  Ramlo- 
chun,  they  being  the  father's  brother's  daugh- 
ter's  sons  of  the  said  Ramlochun.—  Vide  Case 
No.  2130  of  1863,  published  in  the  Special 
Number  of  the  Weekly  Reporter,  pages 
176,  177. 

I  would  reverse  the  decision  of  the  Subor- 
dinate Judge,  and  restore  that  of  the  Moon- 
siff. 

The  special  appeal  is  decreed  with  costs 
payable  by  the  special  respondent. 

Markby,  7*.— In  this  case,  it  appears  to  roe 
sufficient  to  say  that  the  plaintiff  is  an  heir 
of  the  deceased.  This  being  so,  and  it 
being  admitted  that  there  is  no  nearer  heir 
than  the  plaintiff,  he  is  entitled  to  recover.       ' 


The  20th  August  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Compensation— Land  takeuKor  pnbUc  pnrpOMS 

—Act  VK  of  1857. 

Case  No.  212  of  1868. 

Regular  Appeal  from  a  decision  passed  ly 
the  Judge  of  Beerbhoom,  dated  the  *ith 
August  1868, 

The  Bengal  Coal  Company,  Limited  (Plaint- 
iffs), Appellants, 

versus 

Maharajah  Dheraj  Mahtab  Chund  Bahadoor 
and  others  (Defendants),  Respondents. 

Mr,  G,  C.  /^i«/ for  Appellants. 

Bahoos  Juggadanund  Mookerjee  and  Chun* 
der  Madhub  Ghose  for  Respondents. 

A  portion  of  the  area  of  two  villasres  havin^r  been  takeo 
under  Act  VI.  of  1857,  and  compensation  deposited  in 
the  Collectoratc,  the  dur-putneedar  sued  for  the  satae, 
contending  that  the  z  ^mindar  was  entitled  to  twenty 
times  the  rental  payable  by  the  dur-putneedar  less  ex* 
penses  of  collection.  The  zemindar  claimed  twenty 
times  the  profits  he  derived  from  the  putneedar  l«ss 
revenue  paid  to  Government. 

Held  that,  as  the  plaintiff's  calculation  secured  (0 
the  zemindar  a  more  favorable  result  than  that  for 
which  the  latter  himself  contended,  it  was  sufficient  to 
decree  the  suit  without  determining^  the  proper  prin- 
ciple on  which  compensation  should  be  allowed. 

Kemp,  T"— The  Bengal  Coal  Company, 
Limited,  are  the  plaintiffs  in  this  case.  The 
suit  is  to  recover  Rupees  7,494-12-6  for  land 
taken  up  for  railway  purposes  under  Act 
VI.  of  1857.  The  plaintiff  stales  that  tffo 
lots,  namely,  Mouzah  Dandadihee  and  Mou- 
zah  Mungulpore  in  the  zemindary  of  the 
Rajah  of  Burdwan,  are  held  by  the  plaint- 
iff in  dur-putnee,  the  total  area  of  the  mou- 
zahs  being  6,143  beegahs  4  cottahs,  and  the 
jumma  payable  being  Rupees  1,172-3-6.  Of 
this  area  of  6,143  beegahs  4  cottah:,  ^ 
beegahs  15  cottahs  15  chittacks  were  uken 
up  for  railway  purposes  on  the  24th  of 
November  1862,  and  the  amount  of  com- 
pensation paid  for  the  land  so  taken  is  Ru- 
pees 5,286-4,  which  sum,  we  are  inform- 
ed, is  now  in  deposit  in  the  Collectoratc 
invested  in  Government  securities  under  ihe 
provisions  of  Section  29  of  Act  VI.  of  1857- 
The  plaintiff,  in  the  Schedule  appended  to 
his  plaint,  stales  that  the  jumma  or  rent 
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receivable  on  the  whole  of  the  83  beegahs  !  done  so.  It  is  admitted  by  the  Baboo,  the 
15  cottahs  15  chittacks  is  Rupees  293-10;  |  pleader  for  the  Rajah»  that  the  putneedar 
ti^  the  collection-charges  are  Rupees  ,  pays  to  the  Rajah  Rupees  752,  and  therefore, 
29-5  leaving  a  balance  of  net  collec-  assuming  that  the  Rajah  pays  nothing  at  all 
lioas  of  Rupees  264-5,  ^"^  twenty  times  that  to  Government  for  sudder  jumma,  the  rental 
affloujit  is  Rupees  5,286-4,  the  total  com-  '  he  would  receive  from  the  putneedar  in  pro- 
pensatiOD  awarded  by  the  Railway ;  that  1  portion  to  the  whole  area  of  the  two 
the  amount  payable  to  the  plaintiff  out  of  mouzahs  would  be  less  than  2  annas  a 
this  sum  is  Rupees  4.996-15  and  the  J  beegah.  Now,  the  calculation  assumed  by  the 
interest  on  the  above  sum  from  May  1863  to  1  plaintiff  gives  the  Rajah  3  annas  and  a  frac- 
Jalji867,  Rupees  2,497-13-6,  making  a  total  '  tion  a  beegah.  It  is,  therefore,  clear  to  me 
of  Rupees  7,494-12-6  claimed  by  the  plaint-  ,  that  any  further  enquiry  into  the  matter 
iff.  ;  would   only   result   in   the    Rajah  receiving 

The  Rajah  claimed  under  the  "estab-j^ess  than  what  the  plaintiff  is  willing  to 
llsbed  custom"  to  obtain  a  two-third  share  '  ^^low  him.  Taking,  therefore,  the  whole 
of  the  compensation-money,  and  stated  that ,  amount  m  deposit,  and  deductmg  therefrom 
the  dur-putneedar  and  putneedar  were  en-  Rupees  122-3  awarded  to  the  putneedar,  dttd 
titled  to  one-third  only.  from  which   award   she  has   not  appealed, 

_,  ,  ,    ,        ,  ,  and  Rupees  289-5  payable  to  the  Rajah,  the 

The  putneedar  stated  that  -she  was  not  ;  zemindar,  being  twenty  times  the  rental  of 
'onwilhng    to    receive    the    value    of    her    ^  ^^^  ^^^  ^^.j^j^j^  j,^  ^^^^,1^  ^^^.^.^  ^^^^ 

'•interest  in  the  land  taken  away  by  the  I  j^^  dur-putneedar,  the  balance  of  Rupees 
^Railway  in  conformity  with  the  prece- ,  874.12  is  due  to  the  plaintiff,  and  this 
dents  laid  down  by  this   Court,  but  that    ^^^    j    ^^^^j^    ^^^^^    ^.j^j^    ^^^  accruing 


she  could  not  do  so  on  account  of  objec- 


inierest   in   proportion,   assuming  that    the 


"honjhaving  been  raised  by  the  zemindar."  compensation-money  has  been  Invested  in 
The  Judge  of  Bcerbhoom  has  given  a  '  Government  securities  as  provided  for  by 
decree  to  the  dur-putneedar,  the  plaintiff,  for  Section  29  of  Act  VI.  of  1857.  The  plaint- 
Rupees  1,639-14-4  or  a  third  share  of  the  iff  to  recover  costs  in  proportion  to  the 
entire  compensation-money  minus  Rupees  amount  decreed  in  both  Courts  from  the 
122-3  ^^1^  ^o  ^he  putneedar.  Rajah. 

The  plaintiff  appeals  against  this  decision.  ,  .  ^^^^f-kkr^  7-—^  have  come  to  the  sarne  opi- 
There  is  no  appeal  on  the  part  of  the  put-  ."*^" '  ^"^  ^^  ^,^^^s  of  this  kind  are  of  some 
needar.  and  she  has  not  appeared  in  this  .  »"JPOrtance  and  may  occur  again  I  wish  to 
Court.  The  area,  as  stated  by  the  plaintiff  |  ^^^  *  ^^^^  ^7^s  I  do  not  think  that  the 
for  the  villages  of  Mungulpore  and  Danda-  ,  Proper  procedure  has  been  adopted  m  this  case, 
dihee.  is  not  disputed  by  the  other  side.  It  J^^  jurisdiction  of  the  Court  here  is  not 
is  also  admitted  that  the  real  name  of  the  l^^  ordinary  civil  jurisdiction,  but  is  entire- 
village  is  Dandadihee,  and  that  the  plaintiff's  ;  Y  »o"nded  on  the  provisions  of  Section  4, 
ailing  it  Daudabagh  instead  of  Dandadihee  ^^^  ^  ^- ?V'^57»  and  Section  29  Act  \  I.  of 
is  a  mere  clerical  error.  It  is  also  not  dis-  \  ^^S?,  which  gives  power  to  the  Civil  Courts 
pmcd  that  the  dur-putneedar  pays  to  the  f^  }^^r  ^J^  o^^er  as  to  the  payment  of  sums 
pmncedarRupeesi,i72.3-6asjummaforthej^«*^  '"  deposit  by  the  Collector  by  way  of 
area  of  the  two  villages  Mungulpore  and  '  con^pensation.  Now,  it  is  quite  clear  that 
Dandadihee.  The  rental  of  the  83  beegahs  ^^^  proceedings  under  that  Section  are  not  a 
15  cottahs  15  chittacks  taken  by  the  Railway  !  regular  suit  and  there  is  no  procedure  point- 
would  be  Rupees  15-15-6,  or  about  3  annas  ;  ^t  ^^^  ^^ }^^  \^^  '}^^}^  as  to  how  that  ap- 
I  pie  per  beegah,  and  deducting  expenses,  Phcaiion  is  to  be  dealt  with,  but  it  seems  to 
Rupees  1-8,  the  balance  or  net  rental  payable  ,  ™«  /j'?'  J^*^  ^^''^^^  "*°^^,  ^^  proceeding 
bvihc  dur-putneedar  is  Rupees  14-7-6,  twenty  1  ^^^^^  he  for  the  Court  to  take  care  that  all 

limes  that  amount  is  equal  to  Rupees  289-5;  ^"^  ^*"*^^  ".?^".  ^'"^™  "?^^^®.  .  ^^.  ^ 
this  is  the  compensation  which  the  plaintiff  i  ^f  ved  under  Section  4,  or  who  had  made  a 
contends  the  Rajah,  the  zemindar,  is  entitled  ^i^'?"  ""^^/:  ^^f  Section,  should  have  notice 
to.  or  the  application,  and  having  ascertained 

that  all  those  parties  who  wish  to  appear  or 

The  pleader  for  the  Rajah  contends  that  \  have  an  interest  in  the   matter  are  repre- 

tbe  profits  he  would  receive  from  the  put-  '  sented  before  it,  then  to  proceed  to  divide 

needar  after  paying  the  Government  revenue  '  the    money    in    deposit    as    compensation 

niQst  be  taken  into  consideration.     We  have  '  amongst  all  these  parties — in  fact,  to  make 
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The  Court  of  first  instance  found  on  the 
evidence  that  Ramlochun  survived  his  father, 
and  that,  according  to  the  Hindoo  Law,  the 
plaintiff  is  ihe  heir  of  Ramlochun.  The 
suit  of  the  plaintiff  was  decreed. 

In  appeal,  the  Subordinate  Judge  of  East 
Burdwan,  Baboo  Rassick  Lall  Bose,  reversed 
the  decision  of  the  Moonsiff.  He  observes 
that  the  Moonsiff  has  not  stated  on  what 
principle  he  holds  the  plaintiff  to  be  the  heir 
of  Ramlochun. 

The  Subordinate  Judge  was  of  opinion 
that,  according  to  the  contention  of  the 
pleaders  for  the  defendants,  it  appeared  that 
the  inheritance  passes  down  to  the  maternal 
grandfather,  and  that  no  other  offspring  of 
the  maternal  grandfather  can  succeed  to 
the  property  as  heir ;  for  these  reasons, 
being  of  opinion  that  the  plaintiff  was  not 
the  true  heir  of  the  deceased  Ramlochun, 
the  Subordinate  Judge  reversed  the  decision 
of  the  first  Court. 

The  grounds  of  special  appeal  are  that 
the  plaintiff,  as  the  great-grandson  of  Ram- 
lochun's  maternal  great-grandfather,  is  en- 
titled to  succeed  to  the  estate  left  by  Ram- 
lochun, and  that  the  Subordinate  Judge's 
decision  is  wrong  in  law. 

I  am  of  opinion  that  the  decision  of  the 
Moonsiff  is  correct. 

The  plaintiff  takes  the  estate  of  Ramlo- 
chun as  a  Sapinda,  and  not  as  a  Sakoolya  or 
a  Samandoca,  He,  the  plaintiff,  is  entitled  to 
offer  undivided  oblations  to  his  great-grand- 
father, Kishtonath,  to  whom  the  deceased 
Ramlochun  was  also  bound  to  offer  such 
oblations.  The  plaintiffs,  Ramlochun  and 
Kistonaih,  are  therefore  all  Sapindas  of 
each  oihQX.— Vide  page  283,  Vyavashta 
Durpana,  Volume  I.,  first  edition. 

The  defendants  are  not  the  heirs  of  Ramlo- 
chun, they  being  the  father's  brother's  daugh- 
ters sons  of  the  said  Ramlochun.—  Vide  Case 
No.  2130  of  1863,  published  in  the  Special 
Number  of  the  Weekly  Reporter,  pages 
176,  177. 

I  would  reverse  the  decision  of  the  Subor- 
dinate Judge,  and  restore  that  of  the  Moon- 
siff. 

The  special  appeal  is  decreed  with  costs 
payable  by  the  special  respondent. 

Markby,  J, —In  this  case,  it  appears  to  roe 
sufficient  to  say  that  the  plaintiff  is  an  heir 
of  the  deceased.  This  being  so,  and  it 
being  admitted  that  there  is  no  nearer  heir 
than  the  plaintiff,  he  is  entitled  to  recover. 


The  20th  August  1S69. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Compensation— Land  takenKor  pttblic  pnrpotes 

—Act  VK  of  1857. 

Case  No.  212  of  1868. 

Regular  Appeal  from  a  decision  passed  h 
the  Judge  of  Beerbhoom,  dated  the  ph 
August  1868, 

The  Bengal  Coal  Company,  Limited  (Plaint- 
iffs), Appellant  Si 

versus 

Maharajah  Dheraj  Mahtab  Chund  Bahadoor 
and  others  (Defendants),  Respondents. 

Mr.  G.  C,  PaulioT  Appellants. 

Bahoos  Juggadanutid  Mookerjee  and  Chun* 
der  Madhub  Ghose  for  Respondents. 

A  portion  of  the  area  of  two  villasres  havinj?  been  takni 
under  Act  VI.  of  1857,  and  compensation  deposited  in 
the  Cotlectoratc,  the  dur-putneedar  sued  for  the  same, 
contendinsf  that  the  z  'mindar  was  entitled  to  twenty 
times  the  rental  payable  by  the  dur«putneedar  le^  ex* 
pcnses  of  collection.  The  zemindar  claimed  twenty 
times  the  profits  he  derived  from  the  putnecdar  less 
revenue  paid  to  Government. 

Held  that,  as  the  plaintiff  \s  calculation  secuitd  to 
the  zemindar  a  more  favorable  result  than  that  for 
which  the  latter  himself  contended,  it  was  sufficient  to 
decree  the  suit  without  determininjf  the  proi^cr  prin- 
ciple on  which  compensation  should  be  allowed. 

Kemp,  T"-  — The  Bengal  Coal  Company, 
Limited,  are  the  plaintiffs  in  this  case.  The 
suit  is  to  recover  Rupees  7,494-12-6  for  land 
taken  up  for  railway  purposes  under  Act 
VI.  of  1857.  The  plaintiff  states  that  tffo 
lots,  namely,  Mouzah  Dandadihee  and  Mou- 
zah  Mungulpore  in  the  zemindary  of  ihc 
Rajah  of  Burdwan,  are  held  by  the  plaint- 
iff in  dur-putnee,  the  total  area  of  the  roou- 
zahs  being  6,143  beegahs  4  cottahs,  and  the 
jumma  payable  being  Rupees  1,172-3-6.  Of 
this  area  of  6,143  beegahs  4  cotiah:,  %i 
beegahs  15  cottahs  15  chittacks  were  taken 
up  for  railway  purppses  on  the  2\\'^  oi 
November  1862,  and  the  amount  of  com- 
pensation paid  for  the  land  so  taken  is  Ru- 
pees 5,286-4,  which  sum,  we  are  inform- 
ed, is  now  in  deposit  in  the  Collectoratc 
invested  in  Government  securities  under  the 
provisions  of  Section  29  of  Act  VI.  of  1857- 
The  plaintiff,  in  the  Schedule  appended  to 
his  plaint,  states  that  the  jumma  or  rent 
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receivable  on  the  whole  of  the  83  beegahs  {  done  so.  It  is  admitted  by  the  Baboo,  the 
15  cottahs  15  chittacks  is  Rupees  293-10:  .pleader  for  the  Rajah,  that  the  putneedar 
that  the  collection-charges  are  Rupees  1  pays  to  the  Rajah  Rupees  752,  and  therefore, 
29*5  leaving  a  balance  of  net  collec-  '  assuming  that  the  Rajah  pays  nothing  at  all 
tionsof  Rapees  264-5,  ^"^  twenty  times  that  1  to  Government  for  sadder  jumma,  the  rental 
amoant  is  Rupees  5,286-4,  the  total  com-  |  he  would  receive  from  the  putneedar  in  pro- 
pessatiOD  awarded  by  the  Railway ;  that  portion  to  the  whole  area  of  the  two 
the  amotint  payable  to  the  plaintiff  out  of  |  mouzahs  would  be  less  than  2  annas  a 
this  sum  is  Rupees  4,996-15  and  the  beegah.  Now,  the  calculation  assumed  by  the 
interest  on  the  abo\'e  sum  from  May  1863  to  plaintiff  gives  the  Rajah  3  annas  and  a  frac- 
Jnlvi867,  Rupees  2,497-13-6,  making  a  total  '  tion  a  beegah.  It  is,  therefore,  clear  to  me 
of  Rapees  7,494-12-6  claimed  by  the  plaint- 1  that  any  further  enquiry  into  the  matter 
iff.  I  would   only   result   in   the    Rajah  receiving 

The  Rajah  claimed  under  the  »*  estab •  |  less  than  what  the  plaintiff  is  willing  to 
lished  custom"  to  obtain  a  two-third  share  '  ^1^0^^  h»m.  Taking,  therefore,  the  whole 
of  the  compensation-money,  and  stated  that  I  amount  in  deposit,  and  deducting  therefrom 
the  dur-pmneedar  and  putneedar  were  en-  Rupees  122-3  awarded  to  the  putneedar,  ^d 
titled  to  one-third  only.  from  which   award   she  has   not  appealed, 

-,,  .  .    ,       ,,  ,  and  Rupees  289-5  payable  to  the  Rajah,  the 

The  putneedar  stated  that  -she  was  not  |  zemindar,  being  twenty  limes  the  rental  of 
nn«'illing    to    receive    the    value    of    her    r^  (^   ^,hich  he  would  derive  from 

interest  m  the  land  taken  away  by  the  !  ^^e  dur-putneedar,  the  balance  of  Rupees 
Railway,  in  conformity  with  the  prece- |  ^874-12  is  due  to  the  plaintiff,  and  this 
dents  laid  down  by  this   Court,  but  that    ^^^    j    ^^^^1^    ^^^^^^^    ^.^j^    ^^^  accruing 


"she  could  not  do  so  on  account  of  objec- 
"tiony  having  been  raised  by  the  zemindar." 


interest   in   proportion,   assuming   that    the 
compensation-money  has   been  invested  in 


The  Judge  of  Beerbhoom  has  given  a  Government  securities  as  provided  for  by 
decree  to  the  dur-putneedar,  the  plaintiff,  for  Section  29  of  Act  VI.  of  1857.  The  plaint- 
Rupees  1,639-14-4  or  a  third  share  of  the  iff  to  recover  costs  in  proportion  to  the 
entire  compensation-money  minus  Rupees  amount  decreed  in  both  Courts  from  the 
i2i-3  due  to  the  putneedar.  Rajah. 

The  plaintiff  appeals  against  this  decision.  ,  .  ^^<^^kby,  J.— I  have  come  to  the  same  opi- 
There  is  no  appeal  on  the  part  of  the  put-  P^^" '  ^"^  ^^  ^,^^^s  of  this  kind  are  of  some 
needar.  and  she  has  not  appeared  in  this  I  »"JPOrtance  and  may  occur  again  I  wish  to 
Court.  The  area,  as  stated  by  the  plaintiff  !  ^^^  *  ^^"^  '^Y^\  ^^^^  not  thmk  that  the 
for  the  villages  of  Mungulpore  and  Danda-  ,  Proper  procedure  has  been  adopted  in  thiscase. 
dihee.  is  not  disputed  by  the  other  side.  It !  T^«  3«r>s<l»ction  of  the  Court  here  is  not 
is  also  admitted  that  the  real  name  of  the  I  1^«  OTdm^ry  civil  jurisdiction,  but  is  entire- 
tillage  is  Dandadihee,  and  that  the  plaintiff's  i  ^l  bounded  on  the  provisions  of  Section  4, 
calling  it  Daudabagh  instead  of  Dandadihee  '  ^^^  ^^'^^}^7.  and  Section  29,  Act  VI.  of 
w  a  mere  clerical  error.  It  is  also  not  dis-  '  i857,  which  gives  power  to  the  Civil  Courts 
puted  that  the  dur-putneedar  pays  to  the  ^^  ,?^^«  ^J"  order  as  to  the  payment  of  sums 
PttlncedarRupeesi,i72-3.6as  jumma  for  the  i^^*^  ^^  deposit  by  the  Collector  by  way  of 
area  of  the  two  villages  Mungulpore  and  '  compensation.  Now,  it  is  quite  clear  that 
Dandadihee.  The  rental  of  the  83  beegahs  I  ^^^  proceedings  under  that  Section  are  not  a 
15  cottahs  15  chittacks  taken  by  the  Railway  ,  regular  suit  and  there  is  no  procedure  point- 
would  be  Rupees  15.15-6,  or  about  3  annas  ^f.  ^"f  ^y  }^^  ^^^  '}^^}^  as  to  how  that  ap- 
l  pie  per  beegah,  and  deducting  expenses,  '  P^^cation  is  to  be  dealt  with,  but  it  seems  to 
Rop€cs  1-8,  the  balance  or  net  rental  payable  i  ™^  /j^^^  J^^  ,c^"«^^  "»«^«,  ^^  proceeding 
l>y  the  dur-putneedar  is  Rupees  14-7-6,  twenty  ^^^"^^  ^^  ^^^  ^^^  ^^^^^  *o  ^^ke  care  that  all 
times  that  amount  is  equal  to  Rupees  280-5 ;  ^^®  parties  upon  whom  notice  has  to  be 
*U  is  the  compensation  which  the  plaintiff  served  under  Section  4,  or  who  had  made  a 
contends  the  Rajah,  the  zemindar,  is  entitled  !  ^1^'?^  ""^«,':  ^^^^  Section,  should  have  notice 
to.  of  the  application,  and  having  ascertained 

^  that  all  those  parties  who  wish  to  appear  or 

fne  pleader  for  the  Rajah  contends  that !  have  an  interest  in   the   matter  are   repre- 

J^profiis  he  would  receive  from  the  put-    sented  before  it,  then  to  proceed  to  divide 

'^^ar  after  paying  the  Government  revenue  !  the    money    in    deposit    as    compensation 

tttist  be  taken  into  consideration.     We  have  '  amongst  all  these  parties — in  fact,  to  make 
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The  Court  of  first  instance  found  on  the 
evidence  thai  Ramlochun  survived  his  father, 
and  that,  according  to  the  Hindoo  Law,  the 
plaintiff  is  the  heir  of  Ramlochun.  The 
suit  of  the  plaintiff  was  decreed. 

In  appeal,  the  Subordinate  Judge  of  East 
Burdwan,  Baboo  Rassick  Lall  Bose,  reversed 
the  decision  of  the  Moonsiff.  He  observes 
that  the  Moonsilf  has  not  stated  on  what 
principle  he  holds  the  plaintiff  to  be  the  heir 
of  Ramlochun. 

The  Subordinate  Judge  was  of  opinion 
that,  according  to  the  contention  of  the 
pleaders  for  the  defendants,  it  appeared  that 
the  inheritance  passes  down  to  the  maternal 
g^ndfather,  and  that  no  other  offspring  of 
the  maternal  grandfather  can  succeed  to 
the  property  as  heir ;  for  these  reasons, 
being  of  opinion  that  the  plaintiff  was  not 
the  true  heir  of  the  deceased  Ramlochun, 
the  Subordinate  Judge  reversed  the  decision 
of  the  first  Court. 

The  grounds  of  special  appeal  are  that 
the  plaintiff,  as  the  great-grandson  of  Ram- 
lochun's  maternal  great>grand father,  is  en- 
titled to  succeed  to  the  estate  left  by  Ram- 
lochun, and  that  the  Subordinate  Judge's 
decision  is  wrong  in  law. 

1  am  of  opinion  that  the  decision  of  the 
Moonsiff  is  correct. 

The  plaintiff  takes  the  estate  of  Ramlo- 
chun as  a  Sapinda,  and  not  as  a  Sakoolya  or 
a  Samandoca.  He,  the  plaintiff,  is  enliiled  to 
offer  undivided  oblations  to  his  great-grand- 
father, Kishtonaih,  to  whom  the  deceased 
Ramlochun  was  also  bound  to  offer  such 
oblations.  The  plaintiffs,  Ramlochun  and 
Kistonath,  are  therefore  all  Sapindas  of 
each  other. —  Vide  page  283,  Vyavashta 
Durpana,  Volume  I.,  first  edition. 

The  defendants  are  not  the  heirs  of  Ramlo- 
chun, they  being  the  father's  brother's  daugh- 
ter's sons  of  the  said  Ramlochun. —  Vide  Case 
No.  2130  of  1863,  published  in  the  Special 
Number  of  the  Weekly  Reporter,  pages 
176,  177. 

I  would  reverse  the  decision  of  the  Subor- 
dinate Judge,  and  restore  that  of  the  Moon- 
siff. 

The  special  appeal  is  decreed  with  costs 
payable  by  the  special  respondent. 

Markby,  J. — In  this  case,  it  appears  to  me 
sufficient  to  say  that  the  plaintiff  is  an  heir 
of  the  deceased.  This  being  so,  and  it 
being  admitted  that  there  is  no  nearer  heir 
than  the  plaintiff,  he  is  entitled  to  recover. 


The  20th  August  1869. 

Presenl  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Compensation— Land  takenjfor  pablic  purposes 

—Act  VU  of  1857. 

Case  No.  212  of  1868. 

Regular  Appeal  from  a  decision  passed  hy 
the  Judge  of  Beerbhoom,  daied  the  pk 
August  1868, 

The  Bengal  Coal  Company,  Limited  (Plaint- 
iffs), Appellants^ 

versus 

Maharajah  Dheraj  Mahtab  Chund  Bahadoor 
and  others  (Defendants),  Respondents. 

Mr,  G.  C.  Paul  for  Appellants. 

Baboos  Juggadanund  Mookerjee  and  Chun* 
der  Madhub  Ghose  for  Respondents. 

A  portion  of  the  area  of  two  villajres  havTnjr  b^  ^^^ 
under  Act  VI.  of  1S57,  and  compensation  deposited  m 
the  Collectorate,  the  dur-putneedar  svied  for  the  same, 
contending^  that  the  z  »mindar  was  entitled  to  twenty 
times  the  rental  payable  by  the  dur-putneedar  leas  ex- 
penses of  collection.  The  zemindar  claimed  twenty 
times  the  profits  he  derived  from  the  putnecdar  less 
revenue  paid  to  Government. 

Hi£LD  that,  as  the  plaintiff's  calculation  secured  to 
the  zemindar  a  more  favorable  result  than  that  wf 
which  the  latter  himself  contended,  it  was  sufficient  to 
decree  the  suit  without  determinin.«"  the  proper  pno- 
ciple  on  which  compensation  should  be  allowed. 

Kemp,  7.— The  Bengal   Coal  Company, 
Limited,  are  the  plaintiffs  in  this  case,    'l^^^ 
suit  is  to  recover  Rupees  7,494-12-6  for  land 
taken    up    for   railway  purposes  under  Act 
VL  of  1857.     The  plaintiff  stales  that  two 
lots,  namely,  Mouzah  Dandadihee  and  Mou- 
zah  Mungulpore   in   the   zemindary  of  1«^ 
Rajah  of  Burdwan,  are  held  by  the  plaint- 
iff in  dur-putnee,  the  total  area  of  the  niwi- 
zahs  being  6,143  beegahs  4  coltahs,  and  ine 
jumma  payable  being  Rupees  1,1 7 i- 3*"*  ^ 
this  area  of  6,143    beegahs  4  cot(ah,  «^5 
beegahs  1 5  cottahs  1 5  chittacks  were  taken 
up    for    railway   purppses  on  the  241^  ^ 
November  1862,   and  the  amount  of  com- 
pensation paid  for  the  land  so  taken  is  R^" 
pees  5,286-4,  which  sum,   we  are  inforffl- 
ed,  is  now  in   deposit   in  the  ^^"^^^f^^l 
invested  in  Government  securities  w'^er  Wi 
provisions  of  Section  29  of  Act  V^*^j  j^/* 
The  plaintiff,  in  the  Schedule  appended  w 
his  plaint,  states  that  the  jumma  or  rent 
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receivable  on  the  whole  of  the  83  beegahs  ',  done  so.  It  is  admitted  by  the  Baboo,  the 
15  cottahs  15  chittacks  is  Rupees  293-10;  ,  pleader  for  the  Rajah»  that  the  putneedar 
that  the  collection-charges  arc  Rupees  ,  pays  to  the  Rajah  Rupees  752,  and  therefore, 
29-5  leaving  a  balance  of  net  coliec-  '  assuming  that  the  Rajah  pays  nothing  at  all 
tions  of  Rupees  264-5,  and  twenty  times  that  to  Government  for  sudder  jumma,  the  rental 
amoant  is  Rupees  5,286-4,  the  total  com-  he  would  receive  from  the  putneedar  in  pro- 
pensation  awarded  by  the  Railway ;  that  |  portion  to  the  whole  area  of  the  two 
the  amount  payable  to  the  plaintiff  out  of  ,  mouzv^hs  would  be  less  than  2  annas  a 
this  sum  is  Rupees  4,996-15  and  the  :  beegah.  Now,  the  calculation  assumed  by  the 
interest  on  the  above  sum  from  May  1863  to  plaintiff  gives  the  Rajah  3  annas  and  a  frac- 
July  1867,  Rupees  2,497-13-6,  making  a  total  '  lion  a  beegah.  It  is,  therefore,  cle;ir  to  me 
of  Rupees  7,494-12-6  claimed  by  the  plaint-  that  any  further  enquiry  into  the  matter 
iff.  I  would   only   result   in   the    Rajah  receiving 

The  Rajah  claimed  under  the  *' estab  •  i  ^ess  than  what  the  plaintiff  is  willing  to 
lisbed  custom*^  to  obtain  a  two-third  share  I  allow  him.  Taking,  therefore,  the  whole 
of  the  compensation-money,  and  stated  that ,  amount  m  deposit,  and  deducting  therefrom 
the  dur-putneedar  and  putneedar  were  en-  Rupees  122-3  awarded  to  the  putneedar,  rfnd 
tilled  to  one-third  only.  ^^^^  ^^hich   award   she   has   not  appealed, 

-^  ,  .    .       ,.  t  .    and  Rupees  289-5  payable  to  the  Rajah,  the 

The  putneedar  stated  that  -she  was  not  zemindar,  being  twenty  times  the  rental  of 
;|nnwillmg    to    receive    the    value    of    her    p„p^^3  ^^.^.^^^^^.^ich  he  would  derive  from 


-interest  in   the  land   taken   away  by  the  I  ji^^   dur-putneedar,   the  balance  of  Rupees 


Railway,   in  conformity   with    the    prece- 
"dcnls  laid  down  by  this   Court,  but  that 


4,874-12    is  due   to  the   plaintiff,   and  this 
sum    I    would    award    with    the  accruing 


"shecould  rotdosoon  accountofobjec.|i„igr^3j   ;„   proportion,   assuming   that    the 
" tiony  havmff  been  raised  by  the  zemindar.      ^^^^^„.«.:^f;  J^««.,  k««   u^^^  i^.,^..^a  :« 


compensation-money  has   been  invested  in 


The  Judge  of  Beerbhoom  has  given  a  ■  Government  securities  as  provided  for  by 
decree  to  the  dur-putneedar,  ihe  plainiifT,  for  |  Section  29  of  Act  VI.  of  1857.  The  plaint- 
Rupees  1,639-14-4  or  a  third  share  of  the  '  iff  10  recover  costs  in  proportion  to  the 
entire  compensation-money  minus  Rupees  amount  decreed  in  both  Courts  from  the 
J 22-3  due  to  the  putneedar.  Rajah. 

The  plaintiff  appeals  against  this  decision.  .  ^^^'^-^h'^  7—1  have  come  to  the  saine  opi- 
Tberc  is  no  appeal  on  the  part  of  the  put-  P»°" '  ^"^  »s  ^,^^«s  of  this  kind  are  of  some 
needar,  and  she  has  not  appeared  in  this  I  importance  and  may  occur  again  1  wish  to 
rn.,r»      Tk«  nron    nc  cfotoH  Tw  .Ko  r^ln;r,^;ff  '  add  a  few  words.     I  do  not  think   that  the 


Court.  The  area,  as  stated  by  the  plaintiff 
for  the  villages  of  Mungulpore  and  Danda- 
dibee,  is  not  disputed  by  the  other  side.  It 
is  also  admitted  that  the  real  name  of  the 
village  is  Dandadihee,  and  that  the  plaintiff's 


proper  procedure  has  been  adopted  in  this  case. 
The  jurisdiction  of  the  Court  here  is  not 
its  ordinary  civil  jurisdiction,  but  is  entire- 
ly founded  on  the  provisions  of  Section  4, 


calling  it  Daudabagh  instead  of  Dandadihee  '  ^^^  ^  ^Y^/ J^57i  and  Section  29,  Act  \  I.  of 
is  a  mere  clerical  error.  It  is  also  not  dis-  '  i^S?,  which  gives  power  to  the  Civil  Courts 
pmed   that  the  dur-putneedar  pays  to  the    If,?^'^^^"  order  as  to  the  payment  of  sums 


putneedar  Rupees  1,172-3-6  as  jumma  for  the 
area  of  the  two  villages  Mungulpore  and 
Dandadihee.  The  rental  of  the  83  beegahs 
15  cottahs  15  chittacks  taken  by  the  Railway 
would  be  Rupees  15-15-6,  or  about  3  annas 


held  in  deposit  by  the  Collector  by  way  of 
compensation.  Now,  it  is  quite  clear  that 
the  proceedings  under  that  Section  are  not  a 
regular  suit,  and  there  is  no  procedure  point- 
ed out  by  the  Act  itself  as  to  how  ihat  ap- 


I  pic  per  beegah,  and  deducting  expenses,  phcation  is  to  be  dealt  with,  but  it  seems  to 
Rupees  1-8.  the  balance  or  net  rental  payable  i  ™^  /j't'  J^^  ^'^'^^''^  '"'''^^,  ^^  proccedmg 
bv  the  dur-putneedar  is  Rupees  14-7-6,  twenty  1^**^^  ^^,  ^^^  ^^^  ^^^/^  ^^  ^a'^?  care  that  all 
limes  that  amount  is  equal  to  Rupees  289.5;  I  ^he  parties  upon  whom  notice  has  to  be 
this  is  the  compensation  which  ihe  plaintiff  '  served  under  Section  4,  or  who  had  made  a 
contends  the  Rajah,  ihe  zemindar,  is  entitled  ^1*^  ""^^f.  ^^V'  Section,  should  have  notice 
tQ  ,  or  the  application,  and  having  ascertained 

that  all  those  parties  who  wish  to  appear  or 

The  pleader  for  the  Rajah  contends  that  1  have  an  interest  in   the   matter  are  repre- 

the  profits  he  would  receive  from  the  put-    sented  before  it,  then  to  proceed  to  divide 

needar  after  paying  the  Government  revenue  '  the    money    in    deposit    as    compensation 

nitst  be  taken  into  consideration.     We  have  '  amongst  all  these  parties — in  fact,  to  make 
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a  final  order  upon  the  case ;  and  if  any  dis- 
putes arose  as  lo  the  division  of  that  money, 
I  think  a  very  proper  course  would  be  to 
draw  certain  issues,  and  lo  follow  for  the 
disposal  of  those  issues  the  procedure  adopted 
in  civil  suits  as  laid  down  in  Act  VI II. 
of  1859. 

In  this  case,  the  parties  seem,  to  have 
treated  the  matter,  and  proceeded  in  every 
way  as  in  a  regular  suit ;  and  although  this 
procedure  appears  to  me  erroneous,  it  does 
not  seem  necessary  to  do  more  than  observe 
upon  it  as  no  objection  was  taken  on  that 
point  by  any  of  the  parties  at  any  stage  of 
the  case,  and  the  effect  of  what  has  been 
dQ{te  is  for  all  purposes  the  same  as  if  a 
proper  procedure  had  been  followed. 

Now,  with  regard  to  the  main  question, 
that  is,  the  question  of  the  principle  to  be 
followed  in  apportioning  the  compensation- 
money,  I  do  not  think  it  necessary  in  this 
case  to  give  any  opinion  whatever.  Mr. 
Paul  has  laid  down  as  a  proper  principle 
this.  He  says,  I,  the  dur-puineedar,  pay  a 
rent  of  1,172  rupees  3  annas  6  pie  annually 
for  6,143  beegahs  4  coitahs  of  land.  I  will 
assume  that  the  whole  of  that  goes  into  the 
pocket  of  the  zemindar,  and  that  will  give 
him  a  siim  of  3  annas  i  pie  per  beegah  ; 
83  beegahs  15  cottahs  15  chittacks  have 
been  taken  by  the  Railway  Company,  and 
therefore  at  the  above  rate  the  rent  of  those 
83  beegahs  15  cottahs  15  chittacks  would 
be  1 5  rupees  1 5  annas,  which,  multiplied  by 
twenty  as  representing  the  value  of  the 
'  zemindar's  interest  at  a  twenty  years'  pur- 
chase, would  make  289  rupees  5  annas,  and 
that  is  what  he  is  entitled  to.  On  the  other 
hand,  the  zemindar  says  that  the  true  way 
of  arriving  at  my  annual  profits  is  to  see 
what  I  receive  from  the  putneedar  per 
beegah,  what  I  pay  as  revenue  to  the  Gov- 
ernment per  beegah,  and  then  having  ascer- 
tained that,  the  difference  between  these 
two  sums  would  represent  my  annual  profits 
upon  which  the  sum  to  be  awarded  to  me 
as  compensation  would  have  to  be  calculated 
at  the  rate  of  twenty  times  the  annual  profits 
as  representing  the  value  of  the  interest 
held  by  me.  Both  parlies  here  make  several 
assumptions.  Both  assume  20  years'  profits 
as  representing  the  value  of  tr.e  land.  Both 
assume  further  that  the  rent  paid  in  the  one 
case,  and  the  Government  revenue  in  the 
other,  are  paid  equally  upon  all  and  every 
portion  of  the  land,  that  is  to  say,  that  all 
^  differences  in  the  greater  or  lesser  value  of 
any  portion  of  that  land  is  to  be  disregarded. 


Both  assume,  further,  that  the  interests  of 
the  zemindar  are  fully  exhausted  by  the  rent 
which  he  receives  from  the  person  next  in- 
ferior to  him  in  point  of  tenure.  Whether 
these  principles  are  right  or  wrong,  it  is 
unnecessary  for  us,  under  the  present  cir* 
cumstances,  to  express  any  opinion.  It  is 
quite  clear  that  the  principle  laid  down  by 
Mr.  Paul  is  itiore  favorable  to  the  zemin- 
dar than  that  for  which  the  zemindar  him* 
self  contends,  and  therefore  it  is  sufficient 
for  us,  without  deciding  which  of  these  prin- 
ciples is  the  correct  one,  if  we  give  the 
zemindar  his  quota  upon  the  more  favorable 
terms  proposed  by  Mr.  Paul. 

The  only  other   question   is  as   regards 
the  putneedar,  and  it  might  perhaps   have 
been  necessary,  before  passing    any    order 
upon  the  plaintiff's  application,  to  take  care 
that  she  had  due  notice  that  that  final  order 
was  about  to  be  passed,  but  all  necessity  for 
our  doing  so  is  obviated  in  this  case  as  the 
putneedar  has   not  objected  to  the  sum  of 
Rupees  J22-3   awarded    her  in   the    Court 
below  as    her    share  of  the  compensation- 
money  ;  and  the  only  point  which  would  re- 
main to  be  decided  would  be  whether  that 
sum  should  be  deducted  from  the  amount 
receivable  by  the  zemindar  or  from  that  re- 
ceivable   by    the    dur-putneedar,   and   that 
would   necessitate  a   further  enquiry.    Mr. 
Paul  has,  however,  and  I  think  with  very 
great  wisdom,  consented  to  that  amount  of 
Rupees  122-3  due  to  the  putneedar  being 
deducted  from  his  quota,  instead  of  having 
all  the  trouble  and  expense  which  a  further 
enquiry    would    entail,    and    which    woald 
necessarily  be  much  greater  than  the  amount 
involved.     The   result  is  that  we  are  now 
enabled  to  make  a  final  order  under  which 
the   zemindar  will  draw  from  the  amount 
in  deposit  in  the   Collectorate  the  sum  of 
Rupees  289-5  admitted  to  be   due  to  bim 
by  the  plaintiff;  the  sum   of  Rupees  123-3 
will     be     paid     to     the     putneedar,     and 
the  remaining  balance  of  Rupees  4,874-1  a 
to    the    Bengal    Coal     Company    with    in- 
terest on  each  of  these  sums  in  proportion, 
as  laid  down  in  Mr.  Justice  Kemp*s  judg- 
ment. 
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The  24th  August  1869. 

Present  : 

The  Hon'blc  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Higrh  Court's  decrees— Limitation— Section  19, 
Act  XIV.,  1859. 

Case  No.  279  of  1869. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  0/  the  24'Pergunnahs,  dated  the 
yd  April  i86g,  reversing  an  order  of  the 
Judder  Moonsiff  of  that  District ,  dated  the 
^ih  December  t868, 

Haro  Pershad  Roy  Chowdhry  (Decree-hold- 
er), Appellant, 

versus 

Manick  Lushkur  (Judgment-debtor), 
Respondent, 

Bahoos  Nil  Madhub  Sein  and  Bhowanee 
Churn  Dull  for  Appellant. 

Bahoo  Khetturnath  Bose  for  Respondent. 

Where  the  High  Court  rejected  an  application  for  re- 
view of  a  jadgment  passed  by  the  late  Sudder  Court, 
it  was  held  that,  while  the  decree  of  the  Sudder  Court 
was  eovemed,  in  the  matter  of  limitation,  bv  the  rule 
laid  down  in  Sections  20  and  21,  Act  XIV.  of  1859,  the 
only  law  applicable  to  the  decree  of  the  High  Court  was 
Section  19  of  that  Act. 

ImH,  7. — In  ibis  case,  it  appears  that  the 
ipccial  appellant  wishes  to  execute  two  de- 
crees both  for  costs,  the  first  decree  passed 
by  the  late  Sudder  Court  in  1861,  and 
the  second  passed  by  the  High  Court  in 
1864,  which  was  an  order  rejecting  an  ap- 
plication for  review  of  the  judgment  passed 
In  the  former  case  by  the  Sudder  Court. 
The  application  for  execution  in  these  cases 
was  made  in  1 868  ;  and  it  is  urged,  in  order 
to  meet  the  plea  of  limitation,  that  these 
decrees  being  the  decrees  of  the  High  Court 
are  not  governed  by  the  rule  laid  down  by 
Sections  20  and  21,  Act  XIV.  of  1859,  but  by 
the  rule  laid  down  in  Section  19  of  that  Act, 
which  allows  12  years  as  the  period  within 
which  the  decrees  of  Courts  established  by 
Roval  Charter  can  be  executed. 

We  think  that  there  can  be  no  doubt  that 
the  decree  of  the  laie  Sudder  Court  of  1861 
cannot  now  be  executed,  as  it  is  not  the  de- 
cree of  a  Court  established  by  Royal  Charier. 
Bat  the  decree  of  the  High  Court  for  costs 
passed  in  1864  cannot  be  governed  by  tiie 
provisions  of  Sections   20  and    21  of   Act 


XIV.  of  1859,  for  the  High  Court  is  a  Court 
established  by  Royal  Charter,  and  the  only 
law  which  is  in  force  by  which  the  execution 
of  decrees  of  Courts  established  by  Roy- 
al Charter  is  governed  is  that  laid  down  by 
Section  19,  Act  XIV.  of  1859. 

We  reverse  so  n)uch  of  the  Judge's  order 
which  prohibits  execution  of  the  decree  of  the 
High  Court  of  1864. 

Under  the  circumstances  of  the  case,  we 
think  that  the  parties  should  bear  their  own 
costs. 


The  24th  August  1869.  ^ 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Notice  under  Section  17,  Act  X.,  1859. 

Case  No.  840  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Judge  of  Jessore, 
dated  the  jist  December  186'j,  affirming  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  2gth  September  1866, 

ChunderNalh  Ghose  (one  of  the  Defendants), 

Appellant, 

versus 

Shotooram  Mojoomdarand  others  (Plaintiffs), 

Respondents, 

Baboo  Anund  Chunder  Ghossal  for 
Appellant. 

Baboo  Ashootosh  Dhur  for  Respondents. 

By  serving  a  notice  on  defendant  under  the  terms  of 
Section  17,  Act  X.,  1859,  plaintiff  was  held  to  have  treat- 
ed defendant  as  a  ryot  having  a  right  of  occupancy, 
and  to  be  debarred  from  suing  him  for  enhancement  of 
rent  as  an  under-tenant  or  middle-man. 

Loch,  J. — The  plaintiff's  case  must,  in 
my  opinion,  fail  if  upon  no  other  ground,  yet 
upon  this  one  ground.  He  seeks  to  enhance 
the  rent  of  the  defendant  upon  the  ground 
that  the  productive  power  of  the  land  has 
increased  without  the  agency  of  the  defend- 
ant, and  also  the  value  of  the  produce  has 
increased.  He  served  a  notice  upon  the  de- 
fendant under  the  provisions  of  Section  17, 
Act  X.  of  1859;  he  has  thereby  treated  the 
defendant  as  a  ryot  having  a  right  of  oc- 
cupancy.    He  comes  into  Court,  and  tells 
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us  that  (he  defendant  is  not  a  ryot  having  a 
right  of  occupancy,  and  that  he  is  not  a  ryot 
at  all,  but  that  he  is  an  under  tenant,  and 
ultimately  he  admits  that  defendant  is  a 
middle-man. 

Looking  at  the  terms  of  the  notice  which 
was  served  upon  the  defendant,  it  appears 
to  me  that  it  was  not  a  notice  which'  was 
consistent  with  the  position  which  the  de- 
fendant holds.  Qn  this  ground  alone  the 
plaintiff's  suit  must  be  dismissed. 

We  therefore  decree  this  appeal,  and 
dismiss  the  plaintiff's  suit  with  costs  in  all  the 
Courts. 

Miiier,  J, — I  entirely  concur  in  this  order. 
The  grounds  of  enhancement  specified  in 
the  notice  are  altogether  inconsistent  with 
the  grounds  stated  in  the  plaint,  and  these 
last  again  are  altogether  inconsistent  with 
the  case  which  the  plaintiff  attempted  to 
make  out  by  the  evidence.  I  do  not  think 
that  any  plaintiff  ought  to  be  permitted  to 
change  his  case  in  this  manner,  and  that  it 
would  be  countenancing  gross  injustice,  if 
we  are  now  to  permit  the  plaintiff  to  amend 
his  notice  of  enhancement,  his  evidence,  and 
the  plaint  with  reference  to  which  that 
evidence  was  given. 


The  25th  August  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Mahomedan  Law — Endowments — Mortgfaged 
property — M  oney* 

Case  No.  60  of  1869. 

Regular  Appeal  from  a  decision  passed  bv  the 
Subordinate  Judge  of  East  Burdivan,  dated 
the  8th  March  i86g. 

Khajah  Hossein  Ali  (Defendant),  Appellant, 

versus 

Shahzadee  Hazara  Begum  (Plaintiff), 
Respondent. 

Mr.  G.  C.  Paul  and  Baboo  Unnoda  Pershad 
Banerjce  for  Appellant. 

The  Advocate-General  TiVid  Mr.  R.  T.  Allan 
and  Baboos  thunder  Madhub  Ghose  and 
Romesh  Chunder  Milter  for  Respondent. 


Held  (by  Kemp,  ].,  whose  opinion  prevailed)  that 
the  mere  fact  of  a  mortgage  subsisting'  at  the  time  when 
an  endowment  of  property  is  made  does  not  render 
such  endowment  invalid  under  the  Mahomedan  Lav ; 
and  \)x!lX  the  appropriation  of  money  is  not  the  appro* 
priation  of  a  thin^  "  consumed  in  usin^^  '*  in  these  days 
when  Mahomedans  openly  disregard  the  prohibition  to 
take  interest,  inasmuch  as  money  can  be  in\*ested  in 
Government  securities,  and  the  interest  appropriated  to 
the  purposes  of  the  endowment. 

Held  (by  Markbj*,  J.)  that  there  can  be  no  com. 
plete  endowment  of  mortgaged  property  until  the  pro- 
perty is  released,  and  that  the  appropnation  creates  a 
valid  obligation  on  the  appropriator  and  his  heirs  tore- 
lease  the  property.  If  the  release  is  effected  by  sale, 
the  surplus  proceeds  will  have  to  be  invested  in  the  pur- 
chase of  immoveable  property  for  the  purpose  of  the 
appropriation. 

Kemp,  J. — This  is  a  suit  to  recover  in  right 
of  inheritance  the  sum  of  Rupees  1 3,243-1 -4* 
being  a  moiety  of  the  surplus  sale-proceeds 
of  a  certain  estate,  the  said  moneys  being  in 
deposit  in  the  Collectorate. 

The  plaintiff  alleges,  and  this  fact  is  not 
disputed,  that  under  the  Mahomedan  Law  she 
is  entitled  to  one-half  the  estate  of  her  father 
who  died  on  the  8ih  of  Chvet  1268  B.  S. 

The  plaint  proceeds  to  state  that  the  father 
of  the  plaintiff,  on  the  I2th  December  1855, 
pledged  to  the  plaintiff  the  putnee  taiook 
Belsar  as  security  for  the  payment  of  a  debt 
under  a  kistbundee  ;  that  the  plaintiff  brought 
a  suit  for  the  recovery  of  the  money  dae 
under  the  kistbundee,  and  obtained  a  decree; 
that  on  taking  steps  to  satisfy  her  decree  bv 
sale  of  the  property  pledged,  the  defendant 
claimed  the  property  as  endowed  property; 
the  claim  was,  however,  rejected  and  a  sale 
ordered.  In  the  meaniimtr,  the  rent  of  the 
aforesaid  putnee  falling  due,  the  putnee  vas 
sold  by  the  Collector  on  the  ist  Jyet  1275, 
for  Rupees  42,500.  After  payment  of  the 
rent  due  to  the  zemindar,  the  surplus  sale- 
proceeds  were  held  in  deposit.  Oat  of 
the  sum  in  deposit,  the  plaintiff  has  reco- 
vered the  sum  due  to  her  under  the  mort- 
gage, Rupees  12,780-1-3  ;  the  balance  still  Id 
deposit  is  Rupees  26,486-2-9. 

The  plaintiff  states  that,  as  her  father  had 
previously  mortgaged  the  property  to  her, 
he  had  no  power  to  make  an  endowment  of 
the  property  before  the  mortgage  was  re- 
deemed, and  that  any  endowment,  if  made, 
would  be  invalid.  As,  therefore,  the  surplus 
sale-proceeds,  after  paying  the  rent  and  satis- 
fying the  plaintiff's  lien,  amount  to  Rupees 
26,486-2-9,  the  plaintiff,  in  right  of  inherit- 
ance, is  entitled  to  one-half  of  that  sum,  for 
which  she  brings  her  suit. 

Tne  defendant  states  that  the  property  in 
dispute   was   made    an    endowment   of  Xi'l 
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I    Kbajah  AH   Hossein ;   that  the    mere    fact 

;  of  a  mortgage  subsisting  when  the  endow- 
ment was  made  was  no  obstacle  to  a  valid 
endowment.     The  sale-proceeds  belong  to 

I  liie  endowment,  and  must  be  appropriated  to 
the  puqwses  for  which  the  land  was  origin- 

;  allv  given  in  endowment,  and  the  plaintiff 
is  not  entitled  to  any  portion  of  the  sum  in 
deposit  ID  right  of  inheritance. 

The  Subordinate  Judge  of  tast  Burdwan 
has  decreed  the  plaintiff's  suit. 

The  Subordinate  Judge  holds  "that,  as 
"before  the  endowment  was  made  the  pro- 
*'perty  was  under  mortgage,  the  endowment 
"(literally  gift)  of  such  a  property  not 
"freed  from  encumbrances  is  by  no  means 
"valid  under  the  Mahomedan  Law."  The 
Subordinate  Judge  quotes  page  458,  Futiva 
Alumgeeree.  Further,  the  Subordinate 
judge  found  on  perusal  of  the  towliutna- 
mah,  or  deed  of  endowment  filed  by  the 
defendant,  that  the  gift  of  the  property  was 
uncertain,  indistinct,  and  conditional,  and 
therefore  invalid  under  the  Mahomedan  Law. 

The  Subordinate  Judge,  on  the  third  issue 
raised  in  his  Court,  namely,  whether  the  pro- 
perty sold  at  auction  was  actually  used  for 
the  purposes  of  the  endowment,  found,  after 
placing  the  onus  of  proving  this  on  the  de- 
fendant, that  it  is  not  satisfactorily  proved 
that  the  profits  of  the  property  sold  were 
applied  to  the  purposes  of  the  endowment. 

The  defendant  appeals.  The  existence 
of  the  mortgage  at  the  time  of  the  endow- 
ment, though  disputed  in  the  Court  below, 
is  admitted  before  us  by  the  Counsel  for  the 
appellant.  The  contention  on  both  sides  is 
with  reference  to  one  point,  and  this  too  was 
the  main  point  upon  which  the  decision  of 
the  Lower  Court  turned,  namely,  whether 
the  subsistence  of  a  mortgage  at  the  time 
the  endowment  was  made  renders  such  en- 
dowment wholly  invalid  under  the  Maho- 
tttcdan  Law  or  not. 

It  appears  that  Khajah  Ali  Hossein,  the 
father  of  the  plaintiff,  executed  a  kistee- 
hundee,  or  instalment-bond,  in  favor  of  his 
daughter  Hazara  Begum  to  secure  the  pay- 
Jjent  to  her  of  Rupees  10,250,  the  debt 
^Dg  doe  to  her  in  respect  of  the  dower  of 
her  mother.  By  way  of  further  security, 
and  in  order  to  insure  the  payment  of  the 
»id  amount,  the. landed  property,  the  sur- 
plus sale-proceeds  of  which  form  the  sub- 
ject of  this  suit,  was  charged  with  the  pay- 
''ttettt  of  the  debt  by  way  of  simple  mort- 
gage. ^  ^ 
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Hazara  Begum,  plaintiff  in  the  suit  before 
us,  instituted  a  suit  for  the  recovery  of  the 
instalments  which  fell  due  in  the  years 
1859,  i860,  and  1 86 1,  and  she  obtained  a 
decree  on  the  8th  April  1863,  which  was 
affirmed  on  appeal  by  the  High  Court  on 
the  4lh  of  March  1864.  On  the  28th  July 
1863,  Hazara  Begum  got  a  decree  in  another 
suit  for  the  instalment  which  fell  due  in 
1862.  Both  these  decrees  were  simply  de- 
crees for  the  payment  of  a  certain  sum  of 
money  out  of  the  estate  of  Khajah  Ali  Hos- 
sein, deceased.  Neither  of  the  decrees  con- 
tained any  declaration  that  the  land  was 
subject  to  a  charge  for  the  payment  of  the 
instalments,  or  that  the  land  was  to  be  sold 
in  satisfaction  of  the  decree.  * 

The  estate  pledged  by  way  of  simple 
mortgage  was  never  in  the  possession  of  the 
I  mortgagee.  The  plaintiff's  father  who  made 
this  endowment  remained  in  possession  as 
trustee  for  the  mutawallee  appointed  under 
the  towliutnamah,  or  deed  of  endowment, 
the  said  mutawallee  being  the  gra'ndson  of 
the  endower  and  at  the  time  a  minor. 

On  the  question  of  the  validity  of  the 
endowment,  the  authority  upon  which  the 
Subordinate  Judge  has  based  his  judgment 
is  to  be  found  at  page  458  of  the  Futwah 
A  lumgeeree.  The  passage  has  been  translated 
for  us,  and  runs  thus  :  "  If  a  man  mortgages 
"  land,  and  Jhen  makes  an  endowment  of  it 
"previous  to  redemption  of  the  mortgage, 
**  the  endowment  shall  be  binding,  and  this 
"  shall  not  cancel  the  mortgage.  If  the  land 
"after  remaining  some  years"  (not  two  years 
as  translated  by  Baillie,  page  555  of  his 
Digest)  "in  the  hands  of  the  mortgagee,  the 
"  mortgage  be  redeemed,  it  shall  revert  to  the 
"purpose  to  which  it  was  appropriated; 
"should  he,  previous  to  the  redemption,  die 
"  and  leave  sufficient  assets  with  which  to  re- 
"  deem  the  land,  redemption  shall  be  effected, 
I  "  and  the  endowment  shall  be  rendered 
\  ^*  effeclual ;  but  should  he  not  leave  sufficient 
"  assets,  the  land  will  be  sold,  and  the  en- 
"  dowment  shall  be  rendered  void.'' 

Now,  from  this  it  appears  to  me  clear 
that  the  mere  fact  of  the  subsistence  of  a 
mortgage  at  the  time  the  endowment  is  made 
does  not  render  such  endowment  invalid. 
It  has  been  objected  to  the  validity  of  the 
appropriation  that,  inasmuch  as  the  property 
appropriated  was  encumbered  when  the  en- 
dowment was  made,  it  is  not  possible  to  say 
over  what  portion  of  the  endowed  property  ^ 
the  title  of  the  party  making  the    endow« 
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ment  and  that  of  the  mortgagee  extended, 
and  therefore  the  appropriation  being  of  an 
undefined  part  or  portion  of  a  thing,  it  is 
invalid.  According  to  Aboo  Yusoof,  such 
an  appropriation  is  not  unlawful,  though, 
according  to  Iman  Mahomed,  the  other  great 
disciple  of  Huneefa,  it  is  unlawful.  I  can 
find  no  authoritative  opinion  of  Huneefa  on 
the  subject,  and  "  when  the  two  disciples, 
"Aboo  Yusoof  and  Iman  Mahomed,  differ 
"from  their  master  Huneefa,  the  Maho- 
"medan  Judge  is  at  liberty  to  adopt  either 
"of  the  two  decisions  which  may  seem  to 
"  him  the  more  consonant  to  reason.  Fut- 
"wahs,  or  law  decisions,  are  given  pri- 
"marily  according  to  Aboo  Yusoof,  next 
"ttccording  to  Iman  Mahomed." — Harring- 
ton's Analysis,  Volume  I.,  page  229. 

We  have  not  been  shown  that  the  endower 
left  no  property  or  assets  from  which  the 
charge  on  the  property  endowed  might  not' 
have  been  paid  off.  The  mortgage,  a  simple 
mortgage,  was  not  redeemed  by  the  sale  of 
the  properly  endowed.  That  property  was 
sold  for  arrears  of  rent,  and  the  plaintift  ob- 
tained satisfaction  of  her  lien  from  the  pro- 
ceeds of  that  sale.  There  is  a  surplus  which 
can  be  appropriated  to  the  purposes,  and  to 
carry  out  the  intention,  for  which  the  en- 
dowment was  made. 

But  it  was  said  in  the  course  of  the 
argument  that  the  endowment  being  now 
represented  by  the  balance  of  the  surplus 
sale-proceeds  or  by  money,  which  is  con- 
sumed in  using,  and  that  the  appropria- 
tion being  of  a  thing  which  does  not  admit 
of  its  use  without  a  destruction  of  the  sub- 
ject, it  is  invalid  under  the  Mahomedan  Law. 
There  might,  perhaps,  have  been  some  force 
in  this  argument  at  a  time  when  to  receive 
interest  was,  if  not  unknown,  strictly  prohi- 
bited to  Mahomedans.  But  in  these  days  such 
a  prohibition  is  openly  disregarded  by  Ma- 
homedans in  their  every-day  transactions. 
The  sum  remaining  in  deposit  may  be  invest- 
ed in  Government  securities,  and  the  in- 
terest appropriated  to  the  purposes  of  the 
endowment ;  the  principal  will  remain  intact, 
and  so  far  from  being  "  consumed  in  using," 
will,  by  being  used,  produce  an  income  for 
the  purposes  for  which  it  was  the  intention 
of  the  endower  that  his  charity  should  be 
bestowed.  There  is,  moreover,  no  reason 
why  in  a  suit  properly  framed  by  any  party 
really  interested  in  keeping  up  the  endow- 
ment, the  Court  should  not  direct  the  in- 
^  vestment  of  the  money  in  the  aforesaid 
manner.    The  present  suit  of  the  plaintiff 


is  not  brought  with  the  object  of  carrying 
out,  through  the  intervention  of  the  Court, 
the  original  intention  of  her  father  who  made 
the  endowment,  but  solely  with  the  object 
of  recovering  as  his  heiress  her  share  of  the 
surplus  sale-proceeds  of  the  property  appro- 
priated. 

As  to  the  endowment  being  uncertain  and 
conditional,  I  ^0  not  find,  on  perusal  of  the 
towliutnamah,  that  such  is  the  case. 

The  performance  of  certain  ceremonies  at 
the  great  Mahomedan  festivals  is  provided 
for,  the   festivals  are  distinctly  enumerated, 
the  poor  who  are  always  with  us  are  to  be 
relieved,  and  travellers   looked   after.    The 
Government  revenue,    or   in   this  case  the 
rent,  is  to  be  paid,  and  the  residue  is  to  be 
expended  in  the  maintenance  of  the  relatives 
(who  are  also  specified)  of  the  endower,  that 
is,   of  his   mother  and  grandmother.    The 
sister  of  the  endower  is  also  to  be  maintain- 
ed and  a  small  marriage  portion  given  to 
her.     It  will  be  seen  that  the  poor  are  pro- 
vided for,  which  is  the   primary  object  of 
every   wuqf.     Settlements   in    favor   of  re- 
lations who  are  specifically  named  are  made. 
Such  an  endowment  is  in   every  respect  a 
lawful  one   under  the   Mahomedan  Law— 
(pages  585  and  586,  Baillie's  Digest  of  the 
Mahomedan  Law).     Moreover,  the  plaintiff 
does   not   question   the   validity  of  the  en- 
dowment on  the  ground  of  its  uncertainly, 
but  on  the  sole  ground  that  it  is  invalid,  in- 
asmuch as,  at  the  time  it  was  made,  a  mort- 
gage subsisted. 

With  reference  to  the  question  whether 
the  proceeds  of  the  endowed  property  were 
appropriated  to  the  purposes  of  the  endow- 
ment by  the  father  of  the  plaintiff,  this  point 
was  not  argued  by  the  Advocate-General, 
nor  does  it  arise  in  this  case  in  which  the 
plaintiff,  as  before  observed,  sues,  not  as  a 
party  interested  in  the  endowment  being 
kept  up,  but  to  recover  a  fixed  sura  as  her 
share  in  right  of  inheritance. 

I  would  reverse  the  decision  of  the  Subor- 
dinate Judge,  and  dismiss  the  plaintiff's  suit 
with  costs. 

Markby,  7.— In  this  case,  it  appears  that 
oneKhajah  Syud  Hossein  being  possessed  of 
a  certain  putnee  talook  called  Lot  Belsar,  on 
the  19th  December  1855  executed  a  deed 
whereby,  after  reciting  that  there  was  due 
to  his  daughter  Hazara  Begum  the  sum  ot 
Rupees  10,250  in  respect  of  her  '"^.^'^^j'* 
marriage- portion  which  remained  unpaid,  w 
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mortgaged  to  his  daughter  the  said  talook 
and  its  appurtenances  as  a  security  for  the 
said  sum,  covenanting  not  to  transfer  the 
property  by  sale,  gift,  or  mortgage,  until  the 
said  sam  should  be  paid,  and  declaring  that, 
if  be  did  so^  the  same  should  be  held  null 
and  void. 

The  same  Khajah  Syud  Hossein,  on  the 
27lh  December  1859,  executed  a  document 
whereby  he  professed  to  appropriate  the 
properly  which  he  had  previously  mortgaged 
to  his  daughter  for  religious  purposes.  In 
this  document,  after  referring  to  the  duty 
which  he  felt  it  incumbent  on  him  to  per- 
form of  making  provision  for  the  assistance 
of  travellers,  and  the  maintenance  of  the 
heirs  of  his  late  son,  he  states  as  follows  : 
"Consequently,  for  the  sake  of  the  mainte- 
*' nance  of  Khajah  Hossein  Ali,  I  do  hereby 
"appoint  him  (who  is  my  grandson)  as  a 
"mutwallee  of  the  aforesaid  Astana  or  Se- 
"puLchre  under  the  following  conditions: 
"that  the  said  Hossein  Ali  shall  neither  be 
"competent  to  transfer  the  aforesaid  pro- 
"perly  under  a  sale,  gift,  or  mortgage,  nor 
"  10  transfer  the  wuqf  property  in  any  other 
"way.  He  is  hereby  authorized  to  take 
"care  and  to  assist  the  travellers  and  the 
"poor.  He  is  to  attend  to  Fatihas  of  Sha- 
"bebarat,  the  Mohurrum,  and  theEeds,  and  to 
"allow  such  expenses  as  are  for  solemnizing 
"the  above  festivals.  He  is  to  appropriate 
"such  amounts  as  would  remain  in  hand, 
"after  the  payment  of  the  sudder  jumma, 
"from  the  nett  proceeds  of  Talooka  Lot 
"Billissur  and  from  the  produce  of  the 
"  gardens,  for  his  personal  expenses  as  well 
"as  for  his  family,  1.  e ,  his  grandfather 
"  and  mother." 

When  the  latter  deed  was  executed,  all,  or 
nearly  all,  the  debt  of  Khajah  Syud  Hossein 
to  his  daughter  was  still  due,  and  in  the  year 
1863  she  obtained  a  decree  for  the  balance 
then  due,  amounting,  with  interest,  to  Rupees 
12,780.1-3.  This  decree  she  sold,  and  while 
the  person  who  bought  the  decree  was  about 
to  execute  it,  the  zemindar  sold  the  pulnee 
talook  for  arrears  of  rent  for  Rupees  42,500, 
After  the  rent  was  paid,  the  decree- holder 
applied  for  and  obtained  the  amount  of  his 
aecrce.  and  the  daughter  then  brought  this 
suH  claiming  half  the  balance  which  remained 
[n  the  Collectorate  as  her  own  by  right  of 
mheritance,  alleging  the  appropriation  by  her 
laiherin  1859  to  be  invalid. 

The  appropriation  has  been  held  by  the 
5>Qbordinate  Judge  to  be  invalid,  first,  be- 


cause at  the  date  of  it  the  property  was  not 
free  from  encumbrances.     For  this  he  refers 
to  a  text  of  Mahomedan  Law  in  the  Fuhva 
Alumgeeree^  page  432.     Secondly,  he  holds 
that  the   gift   was   an  indistinct  one,   inas- 
much as  it  recites   that  the   ''heirs  of  the 
"  donor  will  be  supported,  also  acts  of  chari- 
"  ty  performed  from  the  property  left  by  the 
"donor."     From  this  and   what  follows,   I 
gather    that  the   Subordinate  Judge    looks 
upon  a  reservation  by  the  donor  in  favor  of 
his  heirs  in  the  same  light  as  a  reservation 
in   favor  of  himself,   and  considers  that  the 
gift   is  invalid;  either  because  it  is  uncer- 
tain what  is  given  to  charity  and  what  is 
reserved  to  the  heirs  of  the  donor,  or  because 
a  reservation  to  the  heirs  as  being  equivalent 
to  a  reservation  to  the  donor  himself  is  ille- 
gal, or  for  both  these  reasons  combined. 

Nothing  has  turned  in  thfe  argument  of 
this  appeal  upon  the  rest  of  the  judgment  of 
the  Lower  Appellate  Court,  which  it  is,  there- 
fore, unnecessary  to  notice. 

The  respondents  have  thought  fit  to  sup- 
port only  the  first  of  the  grounds  on  which 
the  Subordinate  Judge  held  the  gift  to  be 
invalid.  We  are,  therefore,  relieved  from 
the  necessity  of  considering  the  other  ground 
or  grounds  taken  by  the  Lower  Appel- 
late Court.  As  I  shall  have  to  point  out 
again  presently,  the  means  of  discovering  the 
Mahomedan  Law  which  this  Court  possesses 
are  so  extremely  limited,  that  I  am  glad  to 
avail  myself  of  any  mode  of  escaping  a  deci- 
sion on  any  point  connected  therewith ;  but  I 
am  desirous  not  to  be  understood  as  giving 
the  least  countenance .  to  the  notion  that  a 
disposition  of  property  which  really  leaves 
the  holder  at  liberty  to  enjoy  it,  according  to 
the  ordinary  mode  of  enjoyment  by  Mahome- 
dans  generally,  is  valid  for  the  purpose  of 
impressing  upon  that  property  the  character 
of  absolute  inalienability,  merely  because  it 
contains  a  vague  and  merely  nominal  appro- 
priation to  charitable  purposes.  The  deed  in 
question  only  directs  that  to  be  done  which 
the  donor  himself,  as  proved  in  this  case,  as 
absolute  owner  had  been  in  the  habit  of  doing, 
and  every  Mahomedan  owner  of  property 
would  consider  it  his  duty  to  do.  It  would 
be  dangerous  to  assume  a  proposition  of  law 
which  would  enable  every  Mahomedan 
owner  of  property  to  render  it  inalienable 
by  the  merely  nominal  ceremony  of  appro- 
priation. 

As  regards  the  question  whether  the  ap- 
propriation is  void  as  being  subject  to  an 
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encumbrance,  I  find  no  Utile  diflicully  in 
giving  an  opinion.  The  booic  in  which  the 
text  occurs  upon  which  the  Subordinate 
Judge  relies,  as  showing  that  the  gift  is  bad, 
is  in  Arabic — a  language  unknown  to  us  as 
well  as  to  the  Counsel  engaged  in  the  cause. 
At  any  rate,  no  attempt  was  made  to  refer 
to  the  original,  but  the  Advocate-General 
pointed  out  a  passage  in  Mr.  Baillie's 
Digest  of  Mahomedan  Law,  page  585,  which 
he  conceived  to  be  a  translation  of  the 
passage  of  the  Futwa  Alumgeeree  relied 
upon  by  the  Subordinate  Judge.  Since  the 
argument,  we  have  caused  a  translation  to 
be  made  of  the  passage  quoted  by  the  Sub- 
ordinate Judge,  which  differs  somewhat  from 
thfc  passage  in  the  book  of  Mr.  Baillie; 
but  1  do  not  thence  infer  that  Mr.  Baillie's 
is  necessarily  a -wrong  translation;  he  may 
have  introduced  a  modification  from  some 
other  Futwa  !n  the  same  or  another  col- 
lection. 

It  is  hardly  necessary  to  point  out  how 
exceedingly  unsatisfactory  the  course  is 
which  we  here  have  to  pursue.  Under  any 
circumstances,  to  extract  the  law  from  a 
single  short  passage  of  a  single  book,  and 
that  book  merely  a  compilation,  is  highly 
dangerous.  However  skilful  the  author 
may  be,  it  is  almost  certain  that  his  meaning 
can  only  be  fully  grasped  by  a  consideration 
of  other  parts  and  passages  which  he  tacitly 
assumes.  We  can,  however,  carry  our 
investigations  but  very  little  further.  The 
custom  of  taking  evidence  on  questions  of 
Mahomedan  Law,  though  it  has  not  fallen 
altogether  into  disuse,  is  so  much  out  of 
repute  that  neither  party  has  placed  any 
reliance  on  that  given  in  this  case.  Mr. 
Baillie's  work,  not  being  a  translation,  but 
the  author's  own  view  of  the  law,  cannot, 
according  to  the  established  rule,  be  cited 
as  an  independent  authority,  until  its  value 
has  been  fully  tested,  which  is  always 
considered  to  require  a  period  at  least  as 
long  as  the  life  of  the  author.  The  only 
work  on  Indo-Mahomedan  Law  accessible  to 
us  in  anything  which  approaches  the  original 
form  is  the  Hedaya.  I  do  not  find  in  the 
Hedaya  any  passage  directly  bearing  upon 
this  subject.  It  is  clear,  however,  that  it  is 
closely  connected  with  a  subject  which  is 
there  treated  of,  namely,  what  is  necessary 
to  constitute  a  valid  appropriation.  But  this 
is  just  the  subject  on  which  the  three  great 
Doctors  of  Indo-Mahomedan  Law  are  some- 
what at  variance.  Aboo  Yusoof's  opinions 
are  the  most  lax  on  this  point.  Iman  Maho- 
med's the  most  strict^   whilst  their  master, 


Aboo  Haneefa,  appears  to  stand  between  them. 
See  Hamilton's  Hedaya,  Volume  III.,  page 
337. 

If  we  carried  out  the  doctrines  of  Aboo 
Yusoof,  as  stated  in  the  Hedaya,  to  their  lo- 
gical conclusion,  I  think  it  is  clear  that  we 
should  arrive  at  the  result  that,  even  if  there 
was  not  a  complete  appropriation  by  Khajah 
Syud  Hossein,  there  was  a  binding  obliga- 
tion to  make  a  complete  appropriation  by 
clearing  off  the  mortgage.  Whereas,  if  we 
carry  out  the  doctrines  of  Iman  Mahomed, 
we  should,  I  think,  arrive  at  an  opposite  con- 
clusion. It  seems  to  me  that  an  appropri- 
ation of  a  thing  under  mortgage  would  be 
void  according  to  Mahomed,  because  in  tb&t 
case  there  can  be  no  absolute  transfer  lo  ibe 
mutwaliee  of  a  thing  defined  ;  the  thing  ap- 
propriated being  liable  to  be  sold,  and  an  in- 
definite part  abstracted  from  appropriation— 
{See  pages  340,  349).  Aboo  Hanecfa's  doc- 
trines are  not  given  with  sufilicient  clearness 
to  enable  me  to  draw  any  inference  as  to  his 
opinion  on  this  particular  point. 

In   this   difficulty,    I  have    had  recourse 
to  the  only  other  work  on  Mahomedan  Lav 
to  which  I  have  access — Mr.  Perron's  Trans- 
lation  of   the   work    of  Khalil   Ibn  Isbak. 
This  author  belongs  to  a  sect  (Sunis)  said 
not   to  be   known   in   India  (Morley,  page 
248),  and  I  should  not  have  recourse  to  soch 
a  remote   source   of  information  were  any- 
thing else  available ;  but  I  think  it  safer  10 
trust  to  the  opinion  of  a  Mahomedan  la\r}'er 
of  another  branch  of  the  same  school  than 
to   any   speculation    of  my    own.     I  <loote 
from  the    translation  of  Khalil  Ibn  Ishak's 
work   by   Mr.    Perron  printed   at  Paris  m 
1852   by  the  French  Government,  which  is 
a  model,  in  my  opinion,  of  what  a  Govern- 
ment ought  to  do  for  the  laws  of  a  country 
which  it  professes  to  administer.    In  Volume 
v.,  page  25,  it  is   said  :  *'  L'immobilisaiion 
"  (wuqf)  d'une  chose  possedee  in  propnete 
"  privative   est  licite  et   devient  obligatoire 
"  pour  I'immobilisant   en  dehors  roeme  dc 
"  toute  intervention   de  Tautorit^  judiciaire. 
"  II  est  licite  d'immobiliser  raemc  une  c'a^ 
"  sur  laquelle  un  autre  individu  a  on  droit 
"  partiel  de  propri^t^,  m6me  une  chose  h>- 
"  poihequee  on  mise  en  gage  on  a  lonagc, 
"  mais  I'immobilisation  n'est  accotnplie  q" 
"  apres  que  la  chose  lonce  on  engaged'  «c., 
"  est  affrouchie  des  mains  et  des  droits  de 
"  celin  qui  la  d^tient  on  qui  en  partagc  w 
"  propriele.     Dans  ce  dernier  cas.  1  associe 
•*  proprieiaire  immobilisant  est  ^^°".     l!^ 
"  dre  sa  part  du  biencommunondelacn 
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"poss($d<Je  en  commun,  et  d'en  employer  le 
"  prix  a  racquisition,  pour  rimmobiliser  d'une 
•*  chose  semblable  a  celle  qu'il  a  vendue." 

Then  at  page  33,  amongst  the  various 
instances  given  of  void  appropriations,  he 
saj-s — '*  lorsque  I'individu  qui  a  immobilis^, 
**  pat  exemple,  une  mosqude  on  un  pont  on 
"(Ics  puits,  &c.,  ne  c'est  pas,  avant  de  de- 
"vTCnir  insolvable  on  avant  de  mourir  on 
** avant  detre  attaint  de  la  maladie  h  la- 
**  quelle  il  a  succomb^,  entierement  desaisi 
**de  loute  action  on  droit  d'  action  on 
"d'  inspection  sur  la  chose  immobilisee  et  n' 
"a  pas  par  abandon  complet,  livr^  cetle 
"chose  a  la  libre  jonissance  du  public;  si, 
"josqa  an  moment  de  I'etal  d'  immobility, 
''on  jusqu'  au  moment  du  ddc^s  on  de  la 
'*  maladie  qui  a  cause  la  mort,  1'  immobi- 
"lisateur  a  encore  en  la  main  sur  ce  qu'  il 
*'avait  immobilis^  ce  kabons  est  frappe  de 
"nulliie*,  par  la  raison  qu'il  est  reste  incom- 
"plelet  d6s  lors,  dans  Ic  premier  cas,  c'est 
"a  dire  dans  le  cas  d'  insolvabilit<$  de  1' 
"  immobilisaieur,  les  creanciers  ont  tous  leur 
"droits  sur  la  chose  immobilisee,  dans  les 
"dcax  aaires  cas,  les  successibles  ont  droit  i. 
"hcriier  de  cette  chose." 

This  opinion  is  clear  enough;  it  m.ikes 
^propriation  obligatory  on  the  appropriator 
even  when  the  property  is  under  pledge,  but 
^  appropriation  is  evidently  incomplete, 
and  the  obligation  is  upon  the  appropriator 
10  complete  it.  If  he  does  not  do  so  during 
kis  lifetime,  the  appropriation  is  null,  as  the 
ohligaiion  does  not  pass  to  his  heirs. 

It  is  also  clear  that  this  atuhor  has 
adopted  the  view  of  appropriation  taken  by 
Aboo  Yusoof  rather  than  that  of  Iman 
Mahomed.  But  Aboo  Yusoof  would  hardly 
nave  treated  the  appropriation  of  mortgaged 
or  undivided  properly  as  complete.  I  think 
he  would  have  accepted  Khalil  Ibn  Ishak's 
^lew  as  ranch  more  consonant  to  the  general 
ptinciples  of  :\Iahomedan  Law  that  an  obli- 
gation to  appropriate  was  thereby  created. 

This  view  is  also  that  which,  as  1  gather, 
18  adopted  by  the  Futwa  A  lumgeeree,  but 
'J^ »  said  to  be  there  carried  a  step  further 
«^n  Khalil  Ibn  Ishak  will  admit!  The  lat- 
^^1  as  has  been  seen,  distinctly  says  that 
|hjs  obligation  is  not  binding  on  the  heirs, 
the  author  of  the  huiwa  in  question  seems 
to  ihink  that  it  is,  and  that  they  are  bound 
*J  Tender  it  effectual.  So  far  as  the  Futwa 
aIc!!!^''^''  agrees  with  the  opinion  of 
j^r^.  Yusoof  and  that  given  in  the  work  of 
'^lil  Ibu  Ishak,  I  think  we  are  pretty  safe 


in  adopting  it,  namely,  that  the  appropria- 
tion of  mortgaged  property  created  a  valid 
obligation  on  the  appropriator  to  clear  the 
property.  We  ought  perhaps  also  to  follow 
the  Futwa  as  an  Indian  authority,  and  hold 
that  this  obligation  passes  to  the  heirs,  thus 
discarding  altogether  the  adverse  opinion  of 
Mahomed.  But  I  think  all  the  authorities 
would  lead  to  the  conclusion  that  there  is  no 
complete  endowment  of  mortgaged  property 
until  the  property  is  released,  and  that  it  is 
the  duty  of  the  heirs  to  release  it.  If  they 
cannot  release  it,  the  appropriation  is  null; 
if  the  release  is  effected  by  a  sale  of  the 
thing  mortgaged,  the  surplus  proceeds  will 
have  to  be  invested  by  the  heirs  in  the  pur- 
chase of  immoveable  property  for  the  pty;- 
pose  of  appropriation.  Until  the  appropria- 
tion is  complete,  I  think  it  is  clear  that  the 
title  of  the  heirs  is  not  diverted. 

Now,  in  the  case  before  us,  Khajah  Syud 
Hossein,  the  original  owner  of  the  property, 
died  without  having  fulfilled  the  obligation 
he  was  under  of  clearing  this  property 
from  the  mortgaged  debt.  On  his  death, 
which  took  place  eight  or  nine  years 
ago,  this  property,  therefore,  vested  in  his 
heirs  with  (as  I  will  now  assume)  the  obli- 
gation to  appropriate.  During  this  period 
no  attempt  has  been  made  by  any  one  to 
fulfil  the  obligation,  but  the  mortgage  has 
been  paid  off  and  the  property  sold  by  an 
act  over  which  none  of  the  parties  now 
before  us  had  any  control.  The  question 
then  is,  has  there  been  any  valid  appropria- 
tion of  the  surplus  sum  which  remains  in 
the  hands  of  the  Collector,  which  gives  the 
defendant  an  exclusive  title  to  that  surplus } 
I  think  there  has  not.  Although  I  agree 
that  Mahomed ans  no  longer  observe  the  pro- 
hibitions of  their  law  in  respect  of  taking 
interest  for  money,  it  was,  I  think,  admitted 
on  the  argument  of  this  case  that  an  appro- 
priation of  money  is  never  made,  and  if  the 
appropriation  in  this  case  is  carried  out  at  all, 
in  my  opinion  the  only  mode  of  doing  so 
would  be  by  vesting  the  surplus  proceeds  of 
the  sale  in  the  purchase  of  other  immove- 
able property. 

By  some  means  or  other  the  defendant 
has  ali'eady  got  possession  of  Rs.  1 1,400-2-0. 
Why  the  defendant  applied  for  that  pro- 
portion of  the  surplus  as  he  now  contends' 
he  was  entitled  to  the  whole,  is  not  stxy 
explicable;  but  the  defendant  states  that 
it  is  his  intention  to  purchase  therewith 
some  immoveable  property,  as  I  suppose,  for 
the  purposes  of  appropriation.  There  now 
remains,  therefore,  in  the  Collector's  hands 
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a  sum  of  about  Rupees  15,000  out  of  the  sur- 
plus, and  whatever  may  be  the  obligation 
on  the  parties  as  to  the  manner  in  which 
the  money  is  to  be  uhimately  disposed  of, 
I  do  not  see  why  the  plaintiff  has  not  a 
good  right  to  the  intermediate  custody  of 
her  share  of  the  money.  It  may  be  that 
the  obligation  to  appropriate  will  be  held 
upon  further  investigation  not  to  be  com- 
plete; it  may  be  that  the  law  provides  no 
means  for  enforcing  such  an  obligation ;  it 
may  be,  as  the  Advocate-General  contended, 
that  the  mere  fact  that  the  property  now 
exists  in  the  shape  of  money  prevents  a 
valid  appropriation.  Upon  all  these  questions 
I  give  no  opinion.  Even  taking  the  law 
most  strongly  against  the  plaintiff,  I  think 
it  is  clear  that  her  interest  in  the  property 
has  not  been  divested,  and  I  am  by  no  means 
sure  she  may  not  ultimately  turn  out  to  be 
beneficially  entitled.  I  think,  therefore,  that 
she  has,  as  part-owner  of  the  properly,  a 
right  to  a  share  in  the  custody  of  it.  The 
rights  of  the  defendant  as  mutwallee  have 
not,  in  my  opinion,  yet  arisen.  The  person 
who  appointed  him  did  not  choose  to 
complete  his  title;  and  he  has  not  yet 
chosen  to  take  steps  to  complete  that  title 
himself,  though  10  years  have  elapsed  since 
the  imperfect  appropriation  was  made.  I 
think,  therefore,  that  the  plaintiff  is  entitled, 
not  to  a  decree  for  the  money,  for  the  Col- 
lector is  not  a  party  to  this  suit,  but  to 
a  declaration  that  she  is  entitled,  as  heiress 
of  the  late  Khajah  Syud  Hossein,  to  the 
custody  of  half  the  surplus  sum  of  Rupees 
26,486-2-9  in  the  hands  of  the  Collector  of 
Burdwan,  with  such  interest  as  may  have 
,  accrued  on  the  said  half,  down  to  the  date 
of  payment. 

It  is  hardly  necessary  for  me  to  add  that 
I  give  my  opinion  in  this  case  with  every 
possible  reserve,  and  subject  to  any  modifi- 
cation which  a  more  satisfactory  investiga- 
tion of  the  subject  may  produce. 

Had  Mr.  Justice  Kemp  concurred  in,  my 
opinion  as  to  the  law,  I  should  have  propos- 
ed to  offer  the  defendant  to  retain  the  money 
in  Court,  provided  that  he  paid  into  Court 
the  share  which  he  has  taken  cut,  and  that 
the  same  should  be  retained  for  six  months, 
during  which  period  any  person  interested, 
and  by  law  entitled  so  to  do,  might  take 
steps  to  establish  the  validity  of  the  deed 
of  appropriation,  and  to  carry  out  the  inten- 
tion of  the  appropriator  under  the  control  of 
this  Court.  But  as  my  opinion  on  the  law 
does  not  prevail,  that  proposition  falls  to  the 
ground. 


Upon  the  other  point  argued,  that,  if  the 
appropriation  is  valid,  the  plaintiff  is  enti- 
tled to  the  benefit  of  the  claim  which  gives 
the  surplus  proceeds  of  the  income  of  the 
talook  to  the  defendant  and  his  family,  I 
think  the  plaintiff  is  not  included  in  that 
provision.  I  have  had  some  doubts  upoa 
the  point,  and  was  at  first  inclined  to  think 
that  the  mention  of  the  grandfather  and 
mother  was  a  merely  false  enumeration  of 
the  members  of  the  family.  But  1  think 
the  clause  which  provides  specifically  for  the 
maintenance  and  marriage-expenses  of  Om- 
dah  Begum,  shows  that  the  appropriator  had 
only  in  his  mind  the  particular  persons 
whom  he  mentioned. 


The  25th  August  1869. 

Present : 

The  Hon^le  F.  A.  Glover  and  Dwarkanatb 

Milter,  Judges, 

Enhancement  of  rent— Excess  land— Sections 
IS  and  16,  Act  X.,  1859— Dakhilahs— Admis- 
sion. 

Case  No.  1312  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hv 
the  Judge  ofjessore,  dated  the  ijth  March 
i86g^  reversing  a  decision  of  the  Deputy 
Collector  of  Magoorah,  dated  the  igih 
June  1868. 

Indro  Bhoosun  Deb  Roy  (Plaintiff), 
Appellanty 

versus 

Goluck  Chunder  Chuckerbutty  and  another 
(Defendants),  Respondents, 

Baboo  Sreenath  Doss  for  Appellant. 
No  one  for  Respondents. 

In  a  suit  for  arrears  of  rent  at  enhanced  ratw  wn«* 
defendant  pleads  the  provisions  of  Sections  isandiM" 
X.,  1S59,  if  it  is  found  that  the  tenure  has  been  held  at » 
uniform  rent  from  the  time  of  the  Permanent  betaefflcWi 
the  plaintiff  ^s  no  right  to  enhance  the  rent  cvtn 
though  the  land  in  possession  of  defendant  may  w 
in  excess  of  that  covered  by  the  original  ^^""'J**  .  '  i^ 
the  other  hand,  the  excess  land  was  not  included  m  iw 
original  tenure,  but  obtained  subsequently  *^'}"°'"^"j 
consent  of  the  plaintiff,  the  possession  of  ^^  f^-{t^, 
must  be  considered  adverse,  and  the  suit  must  tail  w 
want  of  privity. 

A  Civil  Court  has  every  right  to  accept  ^^'^jjjjj 
tendered  by  a  party,  as  undisputed  documents, 
the  opposite  party  siys  that  he  is  not  prepared  to 
their  genuineness. 

Milter,  7.— This  was  a  suit  for  arrears  of 
rent  at  enhanced  rates.  Both  "^^  }^\^ 
Courts  found  on  a  former  occasion  that  in 
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tenure  held  by  the  defendants  was  protected 
from  enhancement  under  the  provisions  of 
Scdons  15  and  16,  Act  X.  of  1859.  Against 
ihose  decisions,  a  special  appeal  was  prefer- 
red to  this  Court  by  the  plaintiff,  and  the 
case  was  remanded  to  the  Court  of  first  in- 
stance with  directions  to  determine  whether 
the  defendant  was  in  possession  of  any  lands 
in  excess  of  those  which  were  originally  in- 
cluded within  his  tenure,  and,  if  so,  whether 
the  plaimifif  was  entitled  in  the  present  suit 
to  ask  for  enhancement  of  rent  in  respect  of 
those  lands. 

After  the  remand,  the  Deputy  Collector 
gave  a  decree  to  the  plaintiff  in  respect  of 
97  beegahs  of  land  which  were  alleged  to 
have  been  found  by  measurement  to  be  in 
excess  of  the  quantity  covered  by  the  ori- 
ginal tenuro. 

On  appeal,  the  Judge  has  held  that,  inas- 
much as  the  tenure  held  by  the  defendants 
is  a  talook  which  has  been  in  existence  from 
the  lime  of  the  Decennial  Settlement,  and  in- 
asmuch as  the  grounds  of  enhancement  speci- 
fied in  the  notice  are  not  those  which  are 
required  by  Sectional,  Regulation  VIII.  of 
*793»  the  plaintiff  could  not  obtain  a  decree 
for  enhancement  of  rent  on  account  of  the 
so-called  excess  lands. 

In  special  appeal,  the  first  objection  taken 
Is,  that  the  Lower  Appellate  Court  has  gone 
beyond  the  order  of  remand  in  throwing  out 
the  plaintiff's  claim  upon  the  ground  that  the 
grounds  of  enhancement  staled  in  the  notice 
are  not  in  conformity  with  the  provisions  of 
Section  51,  Regulation  VIII.  of  1793. 

We  arc  of  opinion  that  this  objection  is 
not  valid.  Nothing  was  finally  determined 
by  the  order  of  remand  ;  and  the  question 
as  to  whether  the  pUinliff,  special  appellant, 
^as  entiiled  to  any  enhancement  in  respect 
of  the  so-called  excess  lands  was  left  an 
open  one.  The  words  of  the  remand-order 
arc  as  follow :  '*  We  think  that  the  plaint- 
"iff's  contention  is  valid,  and  that  he  is  en- 
"  titled  to  have  a  finding  as  to  whether  the 
''defendant  holds  the  difference  between  323 
'beegahs  covered  by  his  holding,  and  680 
"beegahs,  the  quantity  alleged  by  the  plaint- 
"iff  to  be  in  defendants'  possession,  and  also 
"whether  the  defendants'  liability  to  pay 
"rent  for  that  quantity  can  be  determined  in 
"this  suit  for  enhancement  of  rent,  or  not, 
''and,  if  it  can,  what  is  the  amount  of  rent 
'•  for  which  they  should  be  liable  ?  "  There 
cm  be  no  doubt  whatever  that,  with  these 
tottmcUons  before  him,  the  Judge  had  every 


right  to  determine  whether  the  plaintiff  was 
entitled  to  claim  any  enhancement  of  rent  on 
account  of  the  so-called  excess  lands. 

With  regard  to  the  plaintiff's  right  to  ob- 
tain such  enhancement,  we  are  of  opinion  that 
the  finding  of  the  Lower  Appellate   Court  is 
quite  sufficient  to  negative  it.     If  the  so-called 
excess  lands  were  included  within  the  original 
tenure  that  was  created  in  favor  of  the  de- 
fendants, there   can  be  no  doubt  whatever 
that  the  defendants  are  entiiled  to  hold  all 
the  lands  in  their  possession  withotit  being 
subject  to  any  claim  for  enhancement  of  rent 
under  the  provisions  of  Section  16,  Act  X.  of 
1859.     It  was  found  on  the  former  occasion 
(and   that  finding   was   not  interfered    with 
by  this  Court  in  special  appeal)  that  the  de^ 
fcndants'  tenure  has  been  held  at  an  uniform 
rate  from  the  time  of  the  Permanent  Settle- 
ment, and  it  would  follow  as  a  matter  of 
course  that,  if  the  so-called  excess  lands,  to- 
gether with  the  other  lands  in  the  possession  of 
the  defendants,  have  been  held  by  them  at  an 
uniform  rate  from  the  time  of  the  Permanent 
Settlement,  the  plaintiff  would  have  no  right 
to  enhance  their  rent,  even  though  the  quan- 
tity of  land  in  their  possession  might  be  found 
to  be  in  excess  of  that  which  was  alleged  to 
have  been  covered  by  the  original  tenure.    If, 
on  the  other  hand,  the  so-called  excess  lands 
were  not  included  within  the  original  tenure, 
but  were  taken  possession  of  by  the  defend- 
I  ants    by    subsequent    encroachments,    there 
cannot  be  any  doubt  whatever  that  the  defend- 
ants  got    possession    of   them   without   the 
consent   of  the  plaintiff,  and  it  is  admitted 
that  the  defendants  have  never  paid  any  rent 
on  account  of  those  lands.     Under  such  cir- 
cumstances, the  possession  of  the  defendants 
in  respect  of  those  lands  must  be  considered 
as  adverse  to  the  plaintiff,  and  the  present 
suit  for  enhancement  must  fail  for  want  of 
privily.     But  even  if  this  possession  is  not 
considered   as  adverse,  the  present  suit  as 
brought  in  the  Revenue  Court  for  enhance- 
ment of  rent   must   necessarily  fall  to  the 
ground. 

There  appears  to  us  to  be  another  objec- 
tion which  is  fatal  to  the  plaintiff's  claim. 
What  the  plaintiff  sought  by  this  suit  was  to 
enhance  the  rent  payable  on  account  of  the 
original  tenure,  and  not  to  obtain  any  assess- 
ment of  rent  on  account  of  the  so-called 
excess  lands,  treating  these  so-called  ex- 
cess lands  as  constituting  a  separate  tenure 
by  themselves.  This  being  so,  when  it  has 
been  found  that  the  original  tenure  itself  is 
not  liable  to  enhancement,  the  plaintiff's  case 
as  brought  must  fall,  and  the  plaintiff  must 
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seek  bis  remedy  elsewhere  for  the  purpose  of 
assessing  the  so-called  excess  lands  if  that 
remedy  is  not  already  barred  by  limitation, 
and  if  he  is  in  a  position  to  establish  that 
those  lands  were  not  included  within  the 
original  tenure  which  was  created  in  favor 
of  the  defendants. 

The  second  objection  taken  is,  that  the 
Judge  has  found  that  the  tenure  held  by 
the  defendants  is  a  talook,  existing  from  the 
time  of  the  Permanent  Settlement,  on  the 
strength  of  certain  dakhilahs  which  have 
not  been  duly  proved.  We  find,  however, 
that  this  was  a  conclusion  at  which  the 
Judge  as  well  as  the  Deputy  Collector  had 
y rived  on  the  former  occasion,  and  there 
was  no  objection  taken  against  that  con- 
clusion at  the  time  when  the  plaintiff  pre- 
ferred his  first  special  appeal.  But  be 
this  as  it  may,  it  is  perfectly  clear  that  the 
facts  stated  by  the  Judge  were  quite  suffi- 
cient to  justify  him  in  accepting  these  da- 
khilahs as  undisputed.  The  Judge  says  that 
he  asked  the  pleader  for  the  appellant  to  state 
whether  he  intended  to  deny  the  genuine- 
ness of  those  dakhilahs,  to  which  the  plead- 
er replied  that  he  was  not  prepared  to  say 
that  they  were  not  genuine.  Upon  this 
state  of  facts,  the  Judge  was  fully  justified 
in  accepting  those  dakhilahs  as  genuine  with- 
out asking  the  defendants  to  prove  them  for- 
mally. 

Reference  has  been  made  to  a  Full  Bench 
decision  of  this  Court,  in  which  it  was  held 
that  the  absence  of  a  denial  on  the  part  of  an 
individual  who  is  a  party  to  a  suit  is  not 
sufficient  to  show  that  the  documents  pro- 
duced by  his  adversary  have  been  admitted  as 
genuine.  But  that  case  has  no  bearing  what- 
ever upon  the  circumstances  with  which  we 
have  to  deal  in  the  present  case.  If  the 
pleader  for  the  appellant  had  stated  to  the 
Judge  that  he  intended  to  dispute  the  gen- 
uineness of  the  dakhilahs  produced  by  the 
defendants,  the  Judge  might  have,  in  the 
exercise  of  the  discretion  vested  in  him  by 
the  Code  of  Civil  Procedure,  allowed  the  de- 
fendants to  prove  those  documents  by  legal 
evidence.  The  pleader  for  the  appellant, 
however,  as  we  have  already  observed,  sta- 
ted that  he  was  not  prepared  to  deny  their 
genuineness,  and,  under  these  circumstances, 
the  Judge  had  eveiy  right  to  accept  them  as 
undisputed  documents.  We  see  no  reason, 
therefore,  to  interfere  with  the  judgment  of 
the  Lower  Appellate  Court,  and  we  must, 
therefore,  dismiss  this  special  appeal,  but 
without  costs,  as  the  respondents  have  not 
appeared. 


The  26th  August  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Surplus  sale-proceeds. 

In  the  matter  of  Puddabulty  Dossia,  Ptli- 

iioner. 

Baboo  Bama  Churn  Banerjee  for  the 
Petitioner. 

Where  surplus  proceeds  of  property  sold  in  eiecn- 
tlon  are  in  deposit  in  a  Court,  the  Judg^e  is  perfectly 
justified  in  refusing^  to  pay  out  the  money  to  any  one 
but  to  the  party  in  whose  name  it  stands  or  to  ibit 
party's  agent. 

Kempt  y. — This  is  an  application  on  ihe 
part    of    Puddabutty    Dossia    and    another 
lady,  applying  for  an  order  to  the  Judge  of 
Beerbhoom  to  pay  to  the  petitioner  the  sara 
of  Rupees  939,  being  the  surplus  sale-pro- 
ceeds of  an  estate  sold  in  execution  of  de- 
cree in  which  Rajah  Mahomed  Jahur  Jama 
Khan  was  the  judgment- debtor.    The  peti- 
tioners  applied   to  the   Judge,  stating  that 
the  Rajah  had,  for  a  sum  of  Rupees  799, 
sold  his  claim  to  receive  the  aforesaid  sum 
of  Rupees  939  to  the  petitioners  on  the  9th 
of  Chyet  1275.     The  Judge  passed  the  Fol- 
lowing    order:  **The     applicant's    pleader 
'*  states  that  the  application  is  not  made  un- 
"der  Act  VIII.   of  1859.     The  Court  vill 
"  not  comply  with  the  request.    The  rooncv 
"  is  standing  in  the  name  of  Rajah  Mahomed 
"Jahur  lama  Khan,  and  he  can  take  it  out 
"  if  he  likes,  or  request  the  Court  to  pay  ii 
"  to  any  agent  of  his."     It   has  not  been 
shown  that  the  Rajah  made  any  application 
in  Court  either  to  take  the  money  out  him- 
self, or  requesting  the  Court  to  pay  it  to  the 
petitioners.     1    think,    therefore,    that   iw 
Judge  was  perfectly  justified  in  passing  the 
above  order  refusing  to  pay  the  money  to 
the  petitioners.. 

Markby,  J.— I  am  entirely  of  the  same 
opinion.  A  Judge  who  pays  out  money 
which  has  been  deposited  in  Court,  or  which 
comes  into  his  hands  and  remains  there  de- 
posited on  behalf  of  any  one,  incurs  a  most 
serious  responsibility  when  paying  the  money 
to  any  one  but  the  person  in  whose  name  it 
stands,  as  if  the  money  was  paid  to  the 
wrong  party,  the  Judge  might  poss'hiv 
have  to  make  it  good  himself.  I  ^]^^ 
therefore,  that  a  Judge  is  perfectly  justified 
in  taking  any  precaution  he  thinks  proper 
when  applied  to  to  pay  out  that  money  w 
any  one  but  to  the  person  in  whose  name 
it  stands. 

h 


1869.] 


Cml 


THE  WEEKLY   RSPOKTER. 


Rulings, 


353 


The  26th  August  1869. 

Present : 

iThe  Hon'ble  H.  V.  Bavlev  and  Sir  Charles 
Hobhouse,  Bar/.,  Judges, 

Mortgage— Foreclosure. 

Case  No.  1508  of  1869. 

|S|^f/((i/  Appeal  from  a  decision  passed  by 
the  Additional  iiubordinate  Judge  of 
Dacca,  dated  the  $th  April  i86gy  revers- 
ing a  decision  of  the  Sudder  Moonsiff  of 
that  District,  dated  the  jM  March  1868, 

Raj  Chunder  Poddar  (one  of  the  Plaintiffs), 

Appellant, 

versus 

Sreemutty  Monoruma  and  others  (Defend- 
ants), Respondents, 

BaboQs  Nuleet   Chunder  Sein  and   Sreenath 
Banerjee  for  Appellant. 

No  one  for  Respondents. 

A  certain  property  was  mortgaged  to  Sy  who  disposed 
of  a  portion  to  R,  Both  parties  sued  to  recover  posses- 
two  after  foreclosure.  The  Lower  Appellate  Court 
dismissed  the  claim  as  regards  Ws  portion,because/^  had 
■ot  been  a  party  to  the  foreclosure-proceeding. 

Held,  that  as  the  foreclosure  was  duly  carried  out  by 
"the  receiver  "-of  the  deed  of  mortgage  (Section  8, 
IteSfvUtion  XV'll.  of  1806),  that  is,  the  original  mort- 
XtSee,  it  was  good  as  regards  the  whole  property. 

BayUy,  J, — In  this  tase  8  annas  of  cer- 
^n  properly  was  mortgaged  to  one  Soorjo 
Monee,  who  disposed  of  3  annas  logundahs 
of  that  8  annas  share  to  one  Raj  Chunder, 
Ae  special  appellant  before  us.  These  two 
parties  sue  in  this  suit  to  recover  possession 
of  the  lands  after  foreclosure  of  the  mori- 
«age. 

The  defendants  pleaded  non-service  of 
notice,  limitation,  and  payment  of  the  mort- 
gage-debt 

Vol.  XII. 


The  first  Court  gave  the  plaintiffs  a 
decree. 

The  Lower  Appellate  Court  has  reversed 
that  decision.  The  Lower  Appellate  Court 
has  found  that  the  notice  was  duly  served 
on  the  mortgagor,  but  it  has  held  that,  inas- 
much as  the  purchaser  of  the  3  annas  10 
gundahs  share  was  not  a  party  in  the  fore- 
closure-proceeding, so  that  foreclosure  was 
not  completed  so  far  as  regarded  this  share. 
The  Lower  Appellate  Court  has  accordingly 
dismissed  that  part  of  the  plaintiffs'  suit 
which  had  regard  to  the  3  annas  10  gundahs 
belonging  to  the  purchaser  Raj  Chunder.  ' 

The  plaintiff  Raj  Chunder  appeals  to  ihjs 
Court,  and  urges  that  the  Lower  Appellate 
Court  was  wrong  in  dismissing  his  suit  to 
the  3  annas  10  gundahs,  inasmuch  as  the 
foreclosure  of  the  mortgage  by  the  original 
mortgagee  was  valid  in  law  to  confer  an 
absolute  title  in  the  whole  property  mortgaged 
upon  herself  and  any  body  holding  from  or 
under  her. 

We  think  this  contention  good.  The  law 
on  this  point  is  to  be  found  in  Section  8, 
Regulation  XVIL  of  1806.  That  Section 
says :  "  Whenever  the  receiver  or  holder  of 
"  a  deed  of  mortgage  and  conditional  sale 
"  may  be  desirous  of  foreclosing  the  mort- 
**  gage,  and  rendering  the  sale  conclusive  on 
"  the  expiration  of  the  stipulated  period,  or 
*'  at  any  time  subsequent  before  the  sum 
•*  lent  is  re-paid,  he  shall  apply  by  a  written 
"  petition,"  &c.,  &c.  The  whole  question, 
therefore,  in  the  foreclosure-proceeding  is  con- 
fined between  the  mortgagor  on  the  one  side, 
and  '*  the  receiver  or  holder  "  of  the  deed  of 
mortgage  on  the  other.  It  is  found  in  this 
case  by  the  Lower  Appellate  Court  that  the 
foreclosure  was  duly  carried  out  by  at  least 
the  "  receiver "  of  the  deed  of  mortgage, 
that  is,  the  original  mortgagee,  and  so  far, 
therefore,  as  the  proceedings  were  concerned, 
the  foreclosure  was  good  as  regards  the 
whole  property  covered  by  the  mortgage- 
deed. 

We  think,  therefore,  that  the  Lower 
Appellate  Court  was  wrong  in  dismissing  the 
plaintiff's  (Raj  Chunder's)  suit  as  regards  the 
3  annas  xo  gundahs,  on  the  ground  that  he 
was  not  a  party  in  the  foreclosure-proceed- 
ings, and  in  this  view  we  reverse  the  judg- 
ment of  the  Lower  Appellate  Court,  and  re- 
store and  afHrm  that  of  the  first  Court  with. 
costs  of  this  Court  and  of  the  Lower  Appel- 
late Court. 
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The  26th  August  1869. 
Prtstnt : 


The  26th  August  1869. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 
The  Hon'ble  F.  A.  Glover  and  Dwarkanaih 

Mitter,  Judges,  \  Mesae-profits— Joint  tiability. 

Appeal— Section  246,  Civil  Procedure  Code.     '  *    ^  ^' 

!  Special  Appeal  from    a  decision  passed  by 
In  the  Matter  of  Ajoodhya  Doss  and  others,  |      /^<f  Subordinate  Judge  0/  East  tiurdwan, 

Petitioners,  dated  the  lyth  March    t86cf,  affirminf^  a 

I      decision  0/  the  Moonsiff  of  Culna,  dated  the 

Moonshee  Mahomed  Vusuffiox  Petitioners.    ,      -7^^'  i4tt^«j/  1868, 

Shama  Sunkur  Chowdhry  (one  of  the 

^Vhere  property  attached  in  execution  is  released  at  \  Defendants).  Appellant, 

the  instance  of  an  intervener  under  Section  246,  Civil  '  versus 

Procedure  Code,  and  retained  in  his  possession,  the       Sreenath  Banerjee  (Plaintiff),  Respondent, 
decree-holder  has  no  right  of  appeal. 

Baboo  Greeja  Sunkur  Mojoomdar  for 

Note  by  the  Deputy  Registrar. -Ims  is  '  Appellant. 

a  case  in  which  properly  having  been  attach-  ,  Baboos  Bama  Churn  Banerjee  and  Pitam- 
ed  in  execution  of  a  decree,  a  third  party  bur  Chatter jee  for  Respondent, 

appeared  and  objected,  urging  his  right  bv       u,  .  ,.„       .      ,    .  .^.   ,     .    ,,   u^  ,  j 

^^  'I  J  J      1     •       .u   *  u        -    •  '1      PlamtiflF  purchased  a  house  with  land  attached,  and 

purchase,  and  declaring  that  he  was  in  posses-     j,ublet  the  property  to  his  vendor,  defendant  No.  I.  The 
Sion.  defendants,  however,   having,    in   collusion  with  each 

'  other,  prevented  his  enjoying  rent,  he  sued  for  rent; 

_,,       _  ,,         J     1         1   .  J  I  but  on  their  intervention  the  suit  was  dismissed.    He 

Ine   Lower  Court  allowed   the  claim,  and     then  brought  a  regular  suit,  and  obtained  a  decree  frora 

released  the  property.  I  the  Civil  Court,  for  khas  possession.     His  present  suit 

is  to  recover  wassilat. 

TKic  ontA^oI  \q  frntM  «Kif  ry.^A^r-  ««^  tU^  H ELD  that,  although  the  defendants  wc re  Dot all  ill 
^  1  his  appeal  is  from  that  order,  and  the  possession,  yet.  as  they  all  combined  to  oppose  the 
judgment-debtor   and    intervenor   are   named  '  plaintiff's  possession,  they  wei-e  all  jointly  liable  for  tic 

as  respondents.  >  wassilat. 

Kemp,  J, — This   wa?  a   suit  to  recover 
According  to  Section   246,    Ad  VIII.  of '  wassilat  for  the  period  stated  in  the  plaint, 
1859,    the   order    of    the    Lower    Court    is  ;  amounting  to  617  rupees  10  annas,  after  de- 
final.  !  ducting  the  amount  barred  under  the  Statute 

I  of  Limitation.    The  plaint,  although  it  winds 

I   beg  to  refer  the  appeal   to  the  Court '  up  with  a  prayer  for  wassilat,  is  somewhat 

for  orders  as  to  its  entertainment  or  other-  1  curiously  worded.     It  states  that  the  plaintiff 

wise.  i  purchased   a   brick-built    house    with  some 

!  land  attached  to  it  from  the  defendant  No.  it 
GlovefyJ, — Thepetitionerappears  to  us  to  ••^^shmuitee  Dossee,  in  1268  ;  thai  he  then 
have  no  right  of  appeal  in  this  case.  The  1  sublet  the  property  to  his  vendor  at  the  rale 
property  was  released  by  the  Judge  at  the  |  ^^  ^  rupees  8  annas  per  month ;  that  the 
instance  of  an  intervenor  under  Section  246,  !  defendants,  in  collusion  with  each  other,  prc- 
and  it  has  been  retained  in  that  inter-  ;  vented  him  from  enjoying  the  rent ;  that  he 
venor's  possession.  Whether  this  decision  is  1  sued  for  rent,  and  on  their  intervention  the 
a  right  or  a  wrong  decision  is  not  our  con-  I  suit  was  dismissed ;  that  he  thereupon  brought 
cern.  The  fact  remains  that  there  has  been  '  ^  regular  suit  in  the  Sudder  Amecn's  Court 
a  decision  under  that  Section.  The  only  way  I  ^^^  ^^^  possession,  and  obtained  a  dtctte, 
in  which  the  petitioner  can  get  rid  of  the  1  H®  "*^^^  ^sks  for  wassilat  from  the  date  on 
effect  of  that  decision  as  against  this  third  which  he  was  dispossessed,  or  from  1269  np 
party  in  possession  is  to  bring  a  regular  ■  ^o  ^^^^  o^  suit,  namely,  the  i6th  Bhadro 
suit  within  one  year  from  the  date  of  the  i  ^^7^- 

^^^^^'  ;.     Both  Courts  have  given  him  a  decree. 
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The  26th  August  1869. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Milter,  Judges. 

Appeal— IntenrentioiL 

Case  No.  271  of  1869  under  Ad  X.  of  1859. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Gya,  dated  the  jrd  June 
i86g,  affirming  an  order  of  the  Depufy 
Collector  of  that  District y  dated  the  t2th 
November  t868. 

A j  meet  Pattuck  (Intervenor),  Appellant, 

versus 

Rath  Lugun  Ajha  (Plaintiff)  and  another 
(Defendant),  Respondents. 

Baboo  Boodh  Sein  Singh  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for  Respondents. 

No  appeal  lies  from  an  order  refusing  to  make  an 
intervenor  under  Section  77,  A<5t  X.,  1S59,  a  defendant 
in  a  rent-suit. 


In  special  appeal  it  is  contended  that  the 
I^wer  Courts,  before  declaring  the  special 
appellant  liable  for  wassiiat,  should  have 
foand  whether  the  special  appellant  was  or 
was  not  in  possession  of  any  of  the  pro- 
perties in  dispute,  and  if  in  possession  to 
declare  him  separately  liable  only  for  the 
amount  due  on  account  of  the  same,  and 
that  interest  should  not  have  been  allowed 
except  from  the  date  of  ascertainment  of 
wassiiat. 

I  think  this  special  appeal  must  be  dis- 
missed. The  decree  is  a  joint  decree,  and 
ihc  Lower  Appellate  Court  in  the  first  in- 
stance remanded  the  case  to  the  Court  of  first 
instance  for  the  purpose  of  trying  whether 
ail  the  defendants  were  jointly  liable  for  the 
mcsne-profils,  and  whether  the  defendant 
No.  3,  the  special  appellant  before  us,  was 
in  possession  of  the  property  at  all.  The 
first  Court,  on  remand,  found  that,  although 
the  defendant  No.  3  was  not  in  possession, 
yet  he  took  steps  along  with  all  the  other 
defendants  against  the  plaintiff's  possession 
over  the  whole  of  the  property,  and  that, 
therefore,  they  were  all  jointly  liable  for 
the  wassiiat.  It  cannot  be  said  that  the 
Subordinate  Judge  did  not  pay  attention 
to  this  point,  for  it  was  on  this  very  point 
that  he  remanded  the  case,  and  he  evidently 
came  to  the  same  conclusion  as  the  first 
Court,  namely,  that  the  special  appellant 
before  us  opposed  the  plaintiff  in  his  endea- 
vours to  get  possession  of  the  property.  I, 
therefore,  think  that  the  decision  of  the 
Lcwrcr  Appellate  Court  is  a  correct  one  on 
this  point,  and  that  the  plaintiff  is  entitled  to  ^     ^       ^^e>r^^A^^^  :«  ♦!,:-.  ^^ 

u-assliat  jointly  against  all  the  defendants.       1  ^  ^'f  ^'  ^^7       ^^«P9«^^"V"  this  cane 
^        ^    '^  brought  a  suit  for  arrears  of  rent  against  one 

As  regards  the  question  of  interest,  the  ;  ggharee  Pattuck.  The  appellant  intervened, 
special  appellant  has  not  shown  us  any  \  alleging  that  he  had  purchased  the  right,  title, 
grounds  upon  which  we  could  interfere  in  i  ^^^j^  interest  of  Beharee  Pattuck,  and  that 
special  appeal.  Both  grounds  taken  there-  ,  ^^  y^^  t^  be  made  a  party  to  the  suit, 
fore  fail.  The  decision  of  the  Lower  Appel- 
late Court  must  be  affirmed,  and  this  special  The  Collector  refused  to  grant  this  prayer, 
appeal  dismissed  with  costs.  and  an  appeal  was  preferred  by  the  appellant 


Markby,  J.— I  am  of  the  same  opinion. 


to  the  Judge  against  that  order. 


This  is  not   an   ordinary  suit  for  wassiiat,  ;      fhe  Judge  having  dismissed  the  appeal, 

bm  it  is  founded  on  the  special  ground  that  |  ^^e  present  special  appeal  has  been  preferred 

there  was  a  combination  between  the  defend-  j  jq  ^g  upon  the  ground  that  the  intervention 

aats  to  keep  the  plaintiff  out  of  possession.  |  ^^s  one  under  the  provisions  of  Section  77, 

It  is,  therefore,  unnecessary  for  us  to   say    aA  X.  of  1859. 

how  ihc  law  would  be  in  an  ordinary  action  r        i.       l*  .       . 

for  wassiiat.     In  this  particular  case,  both        It  is  manifest  that  this  contention  is  erro- 

Courts    have    found    that    a    combination    neous,  and  that  the  appellant  has  no  right  of 

between  all  the  defendants  existed,  and  this    appeal  against  an   order  refusing  to  make 


in  itself  is  a  good  and  sufficient  reason  for 


him  a  defendant  in  a  suit  brought  for  arrears 


giving  the  plaintiff  his  decree  for  wassiiat    of  rent,  no  such  appeal  being  allowed  by 
jointly  against  all  the  defendants.  !  law.    We  reject  this  appeal  with  costs. 
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The  26th  August  1869. 
Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanaih 

Mitter,  Judges, 

Ajipeal— Sectkm  246,  Civil  Procednre  Code  . 

In  the  Matter  of  Ajoodhya  Doss  and 

Petitioners, 

Moonshee  Mahomed  Yusuffi'  / 


Thr- 


^ 


a 


The  Ho 


/ 


''/ 


/ 


■^^ 


^Vhere  property  attached  v 
the  instance  of  an  intcrve         '      j^fspondent. 
Procedure  Code,  and  •      ^..n^         ^    ,      •      r 
dee«e^older  has  nr    v  <,^  ^""^'^^^  ^°' 

/'*  0,^^,7  Mookerjee  for 


a  case  in 
ed 


m 


not  invah'date  an  adoption  where 


^ae^^^jg  facto  must  be  supposed  to  be  a  valid 
'^mJoP^''^? 'tis  set  aside,  and  a  party  so  adopted  is 
/>o  ""/irf  to  other  pa   ■ 


.\M00  "'ur-rt  to  otner  p 
^^^ivil.  of  .860. 
tf>i<^''  ting  such  a  certif 
/o  ^weti  as  to  propinquity 


parties  receiving'  a  certificate 


^^\lng  such  a  certificate,  a  judge  must  look  to 

r/(?i'er,  7'.— This  was  an  application  for 

ertificate  under  Aft  XXVII.  of  i860  to 

'  Hgct  the  debts  due  to  the  estate  of  one 

f^flian   Singh,   deceased.      The   applicants 

^ere  the  paternal  cousins  of  Asman  Singh, 

god  their  claim  was  objected  to  by  a  nephew 

^ho  claimed  the  certificate  on  the  ground 

that  he  had  been  adopted  by  Asman  Singh 

according  to  the  Kritima  form. 

The  Judge  after  taking  into  consideration 
the  claims  of  both  parties,  considered  that 
the  objector,  Purm  Dhun  Singh,  even  if  his 
adoption  were  not  valid  according  to  Hindoo 
Law,  had  always  been  treated  in  the  family 
as  the  adopted  son  of  Asman  Singh ;  that  the 
present  petitioners  invariably  so  treated  him  ; 
and  that  he  had  in  his  position  as  de-fa  do 
adopted  son  paid  certain  claims  which  were 
due  by  his  deceased  adopting  father.  He 
held,  therefore,  that  his  position  in  the  family 
warranted  his  objection,  and  refused  the  cer- 
tificate to  the  petitioners. 

It  appears  to  me  that  the  decision  of  the 
Judge  was  a  proper  one.  For  even  suppos- 
ing that  the  petitioners  are  able  to  set  aside 
the  adoption  on  acpount  of  \\%  b^ipg  invalid 


My  \l  \s  quite  clear  from 
A  come  10  by  the  Judge, 
not  been  contested  by  the 
X    Purm    Dhun     Singh    was, 
dy    adopted   or   not,    dt  facto 
.  son  of  Asman  Singfi.    The  deed 
jn  was  registered,  and  is  filed  ;  and 
evidence  on  the  record  to  show  that 
option  did  take  place.     It  is  Jikewlse 
n  that  Purm  Dhun  Singh   has  through- 
.  acted  in  the  position  of  an  adopted  ^onk, 
.  seems  to  me,  therefore,  that  he  was  legally 
entitled  to  make  the  obiection  which  he  did 
against  the  other  parties  receiving  the  cer- 
tificate.    Until  his  adoption  is  set   aside,  it 
must  be  supposed   to  be  a  valid  adoption; 
and  if  it  is  a  valid  adoption,  Purm  Dhun 
Singh  is  undoubtedly  the  nearest  of  kin  to 
the  deceased,  and  the  proper  person  to  obtain 
the  certificate. 

But  even  if  he  were  not  the  nearest  of 
kin,  I  do  not  see  that  there  is  anything  in 
the  provisions  of  Act  XXVII.  of  i860  that 
necessitates  the  Judge's  selecting  the  nearest 
of  kin  to  whom  10  grant  the  certificate.-  , 
He  must  look  to  fitness  as  well  as  to  propin- 
quity, for  it  might  very  frequently  happen 
that  the  nearest  of  kin  to  a  deceased  ]>erson 
might  be  either  physically  or  morally  unfit 
for  the  trust  which  this  Section  !ft*ould 
impose. 

In  the  present  case,  the  Judge  has  found 
that  the  position  of  Purm  Dhun  Singh  in  the 
family  is  sufficient  to  warrant  his  objection 
to  the  petitioners  getting  the  certificate;  and 
as  it  is  nowhere  contended  that,  setting 
aside  the  question  of  adoption,  Purm  Dhun 
Singh  is  not,  either  from  character  or  from 
position,  the  most  proper  party  to  look  after 
Asman  Singh's  estate,  I  think  that  the 
Judge's  order  in  regard  to  him  was  a  correct 
order.  I  would,  therefore,  dismiss  this 
appeal  with  costs.  The  petitioners  have 
their  remedy  in  a  regular  suit. 

Afifter,  y, — I  concur  in  dismissing  this 
appeal.  The  Judge  has  found,  as  a  fact,  that 
the  respondent  was  adopted  as  Kuria  Pooiur 
by  the  deceased  Asman  Singh  during  bis 
lifetime,  and  the  learned  pleader  for  the 
appellant  has  failed  to  show  that  this  liodiog 
is  erroneous.  It  has  been  said  that  the 
adoption  is  not  valid  under  the  Hindoo  Lav, 
because  the  respondent  was  related  to  the 
deceased  Asman  Singh  as  a  sister's  son.  It 
is  admitted,  however,  that  the  parties  to  this 
litigation  do  not  belong  to  any  of  the  three 
regenerated  castes,  and  the  objection  on  the 
ground  of  consanguinity  would  not  therefore 
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the  adoption.     There  can  be  no 

under  the  circumstances  stated 

.  the  respondent  was  the  person 

*;st  right  to  the  certificate,  and 

whatever  to   interfere   with 


\ugust  1869. 

o'ver  and  Dwarkanath 
..aer,  Judges. 

^,  Act  XIV.,  1850— Presumption  ofH>oiia 
fides. 

Case  No.  248  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Gya,  dated 
the  24th  April  i86g, 

Jnttadharee  Singh  (Decree-holder), 
Appellant^ 

versus 

Wuzcer  Singh  (Judgment-debtor),   Respond- 
ent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Nil  Madhuh  Sein  for  Respondent. 

Where  a  decree-holder  expends  money  in  procuring 
ittichment  of  his  debtor's  property  and  advertisin$if 
the  same  for  sale,  the  proceedings  must  be  presumed,  no- 
thin;  to  the  contrary  being  shown,  to  be  a  bond  fide 
pn)oeedin{^  within  the  meaning  of  Section  20,  Act  XIV. 

Glover f  J. — This  was  an  application  by 
a  judgment-creditor  to  execute  his  decree. 
The  decree  was  originally  obtained  by  Ranee 
Moradun  on  the  19th  July  1853.  Various 
infroctoous  applications  for  execution  were 
taken  out,  and  were  struck  off  one  after 
the  other.  On  the  18th  of  December  i860, 
the  decree-holder  sold  such  portion  of  his 
claim  as  had  not  been  satisfied  under  the 
decree  to  one  Chutterdharee  Singh  who  is 
the  present  holder  of  the  decree. 

Objections  were  raised  by  the  jndgment- 
dehlor  on  that  occasion  to  the  sale,  which, 
however,  were  finally  disposed  of  by  the 
High  Court  in  favor  of  the  purchaser  of  the 
decree  on  the  17th  April  1862. 

On  the  16th  of  February  1865,  execution 
was  again  taken  out.  This  application  was 
»Uucko(!  on  the  29th  of  July  following:  on 
account  of  non-paynoent  of  luUubana.  *  Exe- 
WiOQ  was  a^iQ  taken  out  on  the  jih  July 


1865,  when  certain  properly  of  the  judg- 
ment-debtor was  attached  and  advertised  to 
be  sold  on  the  i  ith  of  April  1866. 

Before  that  date,  however,  that  is,  on  the 
17th  March,  the  judgment-creditor  filed  a 
petition  in  Court  to  the  effect  that  he  had 
come  to  an  understanding  with  his  debtor 
who  had  promised  to  settle  with  him,  and 
that,  therefore,  he  no  longer  wished  the  sale 
to  take  place.  In  consequence  of  this  peti- 
tion the  execution-proceedings  were  struck 
off  on  the  17th  March  1866. 

The  judgment-creditor  now  comes  forward 
with  a  further  application  for  execution  on 
24th  December  1868,  on  the  ground  that 
his  debtor  had  failed  to  keep  his  promise, 
and  had  not  paid  him  the  money  due.      • 

The  judgment-debtor  objects  that  exe- 
cution of  the  decree  against  him  is  barred 
by  Section  20,  Act  XIV.  of  1859;  and* the 
Principal  Sudder  Ameen  has  decided  that 
the  proceedings  of  the  5ih  July  1865  were 
infructuous  in  consequence  of  the  decree- 
holder  having  released  the  property  which 
had  been  advertised  for  sale,  and  that,  there- 
fore, the  application  of  the  24th  December 
1868  is  more  than  three  years  from  the  date 
of  the  last  proceeding  in  execution,  and 
is  consequently  barred. 

It  appears  to  us  that  the  Subordinate 
Judge's  decision  in  this  matter  is  wrong 
On  the  5ih  July  1865,  the  judgment^ 
debtor's  properly  was  attached  and  adver- 
tised for  sale.  It  is  argued  on  behalf  of  the 
judgment-debtor  that  there  is  no  proof  on 
the  record  that  any  notice  was  served  on 
him.  We  have  not  been  able  to  find  any 
distinct  mention  of  the  fact  whether  notice 
was  or  was  not  served  ;  but  considering  that 
the  property  was  attached  and  advertised 
for  sale,  the  fair  presumption  would  be  that 
notice  was  issued. 

But  even  if  we  concede  so  far  to  the  ar- 
gument of  the  judgment-debtor's  pleader 
that  notice  was  not  served,  still  that  would 
not  bring  the  judgment-creditor  under  the 
Limitalion  Law.  Section  20  of  the  law 
says  that  a  decree  shall  be  kept  alive  by 
some  proceeding  taken  to  enforce  such  de- 
crec  within  three  years  next  preceding  the 
application.  Now,  it  has  been  ruled  by  a 
decision  of  the  Full  Bench  in  the  case  re 
ported  at  page  98,  Volume  VI.,  Weekly  Re" 
porter,  Miscellaneous  Rulings,  that  the  word 
''  proceeding"  supposes  some  bond-fide  pro 
ceeding  laken  by  the  judgment-creditor  to 
recover  his  dues.  Now,  what  is  a  bond-fide 
proceeding  is   a  question  of  fact.    And  it 
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The  26lh  August  1869. 

■  Present  : 

The  Hon'ble  F.  A.  Glover  and  J)warkanalh 

Mitter,  Judges, 

Adoption — Consanfifuinity — Certificate  under 
Act  XXVII.,  i860. 

Case  No.  280  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Officiating  Judge  of  Gya,  dated 
the  8th  April  i86g, 

Nuhkoo  Singh,  Appellant^ 

«  versus 

Purm  Dhun  Singh,  Respondent. 

Baboo  Juggadanund  Mookerjee  for 

Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Consanguinity  does  not  invalidate  an  adoption  where 
the  parties  involved  do  not  belong  to  any  of  the  three 
regenerated  castes. 

An  adoption  de  facto  must  be  supposed  to  be  a  valid 
adoption  until  it  is  set  aside,  and  a  party  so  adopted  is 
entitled  to  object  to  other  parties  receiving  a  certificate 
under  Aa  XXVII.  of  i860. 

In  granting  such  a  certificate,  a  judge  must  look  to 
fitness  as  well  as  to  propinquity. 

Glover,  J, — This  was  an  application  for 
a  certificate  under  AA  XXVII.  of  i860  to 
collect  the  debts  due  to  the  estate  of  one 
Asman  Singh,  deceased.  The  applicants 
were  the  paternal  cousins  of  Asman  Singh, 
and  their  claim  was  objected  to  by  a  nephew 
who  claimed  the  certificate  on  the  ground 
that  he  had  been  adopted  by  Asman  Singh 
according  to  the  Kritima  form. 

The  Judge  after  taking  into  consideration 
the  claims  of  both  parties,  considered  that 
the  objector,  Purm  Dhun  Singh,  even  if  his 
adoption  were  not  valid  according  to  Hindoo 
Law,  had  always  been  treated  in  the  family 
as  the  adopted  son  of  Asman  Singh  ;  that  the 
present  petitioners  invariably  so  treated  him  ; 
and  that  he  had  in  his  position  as  de-facto 
adopted  son  paid  certain  claims  which  were 
due  by  his  deceased  adopting  father.  He 
held,  therefore,  that  his  position  in  the  family 
warranted  his  objection,  and  refused  the  cer- 
tificate to  the  petitioners. 

It  appears  to  me  that  the  decision  of  the 
Judge  was  a  proper  one.  For  even  suppos- 
ing that  the  petitioners  are  able  to  set  aside 
the  adoption  on  account  ol  Us  t>?ipg  invalid 


under  the  Hindoo  Law,  it  is  quite  clear  from 
the  findings  of  fact  come  to  by  the  Judge, 
and  which  have  not  been  contested  by  the 
petitioners,  that  Purm  Dhun  Singh  was, 
whether  rightly  adopted  or  not,  de  facto 
the  adopted  son  of  Asman  Singfi.  The  deed 
of  adoption  was  registered,  and  is  filed ;  and 
there  is  evidence  on  the  record  to  show  that 
the  adoption  did  take  place.  It  is  likewise 
shown  that  Purm  Dhun  Singh  has  through- 
out acted  in  the  position  of  an  adopted  soo. 
It  seems  to  me,  therefore,  that  he  was  legally 
entitled  to  make  the  objection  which  he  did 
against  the  other  parties  receiving  the  cer- 
tificate. Until  his  adoption  is  set  aside,  it 
must  be  supposed  to  be  a  valid  adoption; 
and  if  it  is  a  valid  adoption,  Purm  Dhun 
Singh  is  undoubtedly  the  nearest  of  kin  to 
the  deceased,  and  the  proper  person  to  obuun 
the  certificate. 

But  even  if  he  were  not  the  nearest  of 
kin,  I  do  not  see  that  there  is  anything  in 
the  provisions  of  Act  XXVIl.  of  i860  that 
necessitates  the  Judge's  selecting  the  nearest 
of  kin  to  whom  to  grant  the  certificate. 
He  must  look  to  fitness  as  well  as  to  propin- 
quity, for  it  might  very  frequently  happen 
that  the  nearest  of  kin  to  a  deceased  person 
might  be  either  physically  or  morally  unfit 
for  the  trust  which  this  Section  woold 
impose. 

In  the  present  case,  the  Judge  has  found 
thai  the  position  of  Purm  Dhun  Singh  in  the 
family  is  sufficient  to  warrant  his  objection 
to  the  petitioners  getting  the  certificate;  and 
as  it  is  nowhere  contended  that,  setting 
aside  the  question  of  adoption,  Purm  Dhon 
Singh  is  not,  either  from  character  or  from 
position,  the  most  proper  party  to  look  after 
Asman  Singh's  estate,  I  think  that  the 
Judge's  order  in  regard  to  him  was  a  correct 
order.  I  would,  therefore,  dismiss  this 
appeal  with  costs.  The  petitioners  have 
their  remedy  in  a  regular  suit. 

Mitter,  J, — 1  concur  in  dismissing  this 
appeal.  The  Judge  has  found,  as  a  fact,  that 
the  respondent  was  adopted  as  Kurta  Pootnr 
by  the  deceased  Asman  Singh  during  his 
lifetime,  and  the  learned  pleader  for  the 
appellant  has  failed  to  show  that  this  finding 
is  erroneous.  It  has  been  said  that  the 
adoption  is  not  valid  under  the  Hindoo  Lav, 
because  the  respondent  was  related  to  the 
deceased  Asman  Singh  as  a  sister's  son.  It 
is  admitted,  however,  that  the  patties  to  thi.« 
litigation  do  not  belong  to  any  of  ihe. three 
regenerated  castes,  aind  the  objection  on  the 
ground  of  consanguinity  would  not  therefore 
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invalidate  the  adoption.  There  can  be  no 
doubt  that,  under  the  circumstances  stated 
by  the  Judge,  the  respondent  was  the  person 
who  had  the  best  right  to  the  certificate,  and 
I  see  no  reaon  whatever  to  interfere  with 
the  Judge  s  order. 


The  26th  August  1869. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges. 

Section  ao,  Act  XIV.,  1850— Presumption  ofH>ona 

fioes. 

Case  No.  248  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Gya^  dated 
the  24ih  April  t86g, 

Juttadharee  Singh  (Decree-holder), 
Appellant, 

versus 

Wozeer  Singh  (Judgment-debtor),   Respond- 
ent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

Where  a  decree-holder  expends  money  in  procuring 
tttachment  of  his  debtor's  property  and  advertising 
the  same  for  sale,  the  proceeding*  must  be  presumed,  no- 
fting  to  the  contrary  being  shown,  to  be  a  bond  fide 
pfooecding  within  the  meaning  of  Section  20,  Act  XIV. 
0*  1859- 

Glover ,  y. — This  was  an  application  by 
a  jadgment-creditor  to  execute  his  decree. 
The  decree  was  originally  obtained  by  Ranee 
Moradun  on  the  i9ih  July  1853.  Various 
iofracluous  applications  for  execution  were 
taken  out,  and  were  struck  off  one  after 
the  other.  On  the  i8th  of  December  i860, 
the  decree-holder  sold  such  portion  of  his 
claim  as  had  not  been  satisfied  under  the 
decree  to  one  Chutterdharee  Singh  who  is 
the  present  holder  of  the  decree. 

Objections  were  raised  by  the  judgment- 
debtor  on  that  occasion  to  the  sale,  which, 
however,  were  finally  disposed  of  by  the 
High  Court  in  favor  of  the  purchaser  of  the 
decree  on  the  17th  April  1862. 

On  the  1 6th  of  February  1865,  execution 
was  again  taken  out.  This  application  was 
struck  off  on  the  29th  of  July  folio  win:?  on 
acoount  of  non-payment  of  tuUubana.  *  Exe- 
COtion  was  ag^ain  tak^n  out  on  the  5th  July 


1865,  when  certain  properly  of  the  judg- 
ment-debtor was  attached  and  advertised  to 
be  sold  on  the  i  ith  of  April  1866. 

Before  that  date,  however,  that  is,  on  the 
17th  March,  the  judgment-creditor  filed  a 
petition  in  Court  to  the  effect  that  he  had 
come  to  an  understanding  with  his  debtor 
who  had  promised  to  settle  with  him,  and 
that,  therefore,  he  no  longer  wished  the  sale 
to  take  place.  In  consequence  of  this  peti- 
tion the  execution-proceedings  were  struck 
off  on  the  17th  March  1866. 

The  judgment-creditor  now  comes  forward 
with  a  further  application  for  execution  on 
24th  December  1868,  on  the  ground  that 
his  debtor  had  failed  to  keep  his  promise, 
and  had  not  paid  him  the  money  due.      • 

The  judgment-debtor  objects  that  exe- 
cution of  the  decree  against  him  is  barred 
by  Section  20,  Act  XIV.  of  1859;  and' the 
Principal  Sudder  Ameen  has  decided  that 
the  proceedings  of  the  5ih  July  1865  were 
infructuous  in  consequence  of  the  decree- 
holder  having  released  the  property  which 
had  been  advertised  for  sale,  and  that,  there- 
fore, the  application  of  the  24ih  December 
1868  is  more  than  three  years  from  the  date 
of  the  last  proceeding  in  execution,  and 
is  consequently  barred. 

It  appears  to  us  that  the  Subordinate 
Judge's  decision  in  this  matter  is  wrong 
On  the  5th  July  1865,  the  judgment- 
debtor's  property  was  attached  and  adver- 
tised for  sale.  It  is  argued  on  behalf  of  the 
judgment-debtor  that  there  is  no  proof  on 
the  record  that  any  notice  was  served  on 
him.  We  have  not  been  able  to  find  any 
distinct  mention  of  the  fact  whether  notice 
was  or  was  not  served  ;  but  considering  that 
the  property  was  attached  and  advertised 
for  sale,  the  fair  presumption  would  be  that 
notice  was  issued. 

But  even  if  we  concede  so  far  to  the  ar- 
gument of  the  judgment-debtor's  pleader 
that  notice  was  not  served,  still  that  would 
not  bring  the  judgment-creditor  under  the 
Limitation  Law.  Section  20  of  the  law 
says  that  a  decree  shall  be  kept  alive  by 
some  proceeding  taken  to  enforce  such  de- 
cree within  three  years  next  preceding  the 
application.  Now,  it  has  been  ruled  bv  a 
decision  of  the  Full  Bench  in  the  case  re 
ported  at  page  98,  Volume  VI.,  Weekly  Re" 
porter,  Miscellaneous  Rulings,  that  the  word 
"  proceeding"  supposes  some  bond-fide  pro 
ceeding  taken  by  the  judgment-creditor  to 
recover  his  dues.  Now,  what  is  a  bond-fide 
proceeding  is   a  guestion  of  fact.    And  it 
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The  26th  August  1869. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  J)warkanaih 

Mitter,  Judges. 

Adoption — Coiisang:utnity — Certificate  under 
Act  XXVII.,  z86o. 

Case  No.  280  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Gya,  dated 
the  8th  April  i86g. 

Nuhkoo  Singh,  Appellant, 

«  versus 

Parm  Dhun  Singh,  /Respondent. 

Baboo  Juggadanund  Mookerjee  for 

Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Consang^uinity  does  not  invalidate  an  adoption  where 
the  parties  involved  do  not  belongs  to  any  of  the  three 
regenerated  castes. 

An  adoption  de  facto  must  be  supposed  to  be  a  vah'd 
adoption  until  it  is  set  aside,  and  a  party  so  adopted  is 
entiued  to  object  to  other  parties  receiving-  a  certificate 
under  Aa  XXVII.  of  i860. 

In  grantine  such  a  certificate,  a  judge  must  look  to 
fitness  as  well  as  to  propinquity. 

Glover,  J. — This  was  an  application  for 
a  certificate  under  Aft  XXVII.  of  i860  to 
collect  the  debts  due  to  the  estate  of  one 
Asxnan  Singh,  deceased.  The  applicants 
were  the  paternal  cousins  of  Asman  Singh, 
and  their  claim  was  objected  to  by  a  nephew 
who  claimed  the  certificate  on  the  ground 
that  he  had  been  adopted  by  Asman  Singh 
according  to  the  Kritima  form. 

The  Judge  after  taking  into  consideration 
the  claims  of  both  parlies,  considered  that 
the  objector,  Purm  Dhun  Singh,  even  if  his 
adoption  were  not  valid  according  to  Hindoo 
Law,  had  always  been  treated  in  the  family 
as  the  adopted  son  of  Asman  Singh ;  that  the 
present  petitioners  invariably  so  treated  him  ; 
and  that  he  had  in  his  position  as  defacto 
adopted  son  paid  certain  claims  which  were 
due  by  his  deceased  adopting  father.  He 
held,  therefore,  that  his  position  in  the  family 
warranted  his  objection,  and  refused  the  cer- 
tificate to  the  petitioners. 

It  appears  to  me  that  the  decision  of  the 
Judge  was  a  proper  one.  For  even  suppos- 
ing that  the  petitioners  are  able  to  set  aside 

the  adoption  on  account  ol  \\%  b^ipg  invalid 


under  the  Hindoo  Law,  it  is  quite  clear  from 
the  findings  of  fact  come  to  by  the  Judge, 
and  which  have  not  been  contested  by  ibe 
petitioners,  that  Purm  Dhun  Singh  was, 
whether  rightly  adopted  or  not,  de  facto 
the  adopted  son  of  Asman  Singfi.  The  deed 
of  adoption  was  registered,  and  is  filed ;  and 
there  is  evidence  on  the  record  10  show  that 
the  adoption  did  take  place.  It  is  likewise 
shown  that  Purm  Dhun  Singh  has  through* 
out  acted  in  the  position  of  an  adopted  son. 
It  seems  to  me,  therefore,  that  he  was  legally 
entitled  10  make  the  obiection  which  he  did 
against  the  other  parties  receiving  the  cer- 
tificate. Until  his  adoption  is  set  aside,  it 
must  be  supposed  to  be  a  valid  adoption; 
and  if  it  is  a  valid  adoption,  Purm  Dhun 
Singh  is  undoubtedly  the  nearest  of  kin  to 
the  deceased,  and  the  proper  person  to  obtain 
the  certificate. 

But  even  if  he  were  not  the  nearest  of 
kin,  I  do  not  see  that  there  is  anything  in 
the  provisions  of  Act  XXVII.  of  i860  that 
necessitates  the  Judge's  selecting  the  nearest 
of  kin  to  whom  10  grant  the  certificate. 
He  must  look  to  fitness  as  well  as  to  propin- 
quity, for  it  might  very  frequently  happen 
that  the  nearest  of  kin  to  a  deceased  person 
might  be  either  physically  or  morally  iin6t 
for  the  trust  which  this  Section  would 
impose. 

In  the  present  case,  the  Judge  has  found 
that  the  position  of  Purm  Dhun  Singh  in  the 
family  is  sufficient  to  warrant  his  objection 
to  the  petitioners  getting  the  certificate;  and 
as  it  is  nowhere  contended  that,  setting 
aside  the  question  of  adoption,  Purm  Dhun 
Singh  is  not,  either  from  character  or  from 
position,  the  most  proper  parly  to  look  after 
Asman  Singh's  estate,  I  think  that  the 
Judge's  order  in  regard  to  him  was  a  correct 
order.  I  would,  therefore,  dismiss  this 
appeal  with  costs.  The  petitioners  have 
their  remedy  in  a  regular  suit. 

Mitter^  J, — I  concur  in  dismissing  this 
appeal.  The  Judge  has  found,  as  a  fact,  that 
the  respondent  was  adopted  as  Kurt  a  Poolur 
by  the  deceased  Asman  Singh  during  bis 
lifetime,  and  the  learned  pleader  for  the 
appellant  has  failed  to  show  ihat  this  finding 
is  erroneous.  It  has  been  said  that  the 
adoption  is  not  valid  under  the  Hindoo  Lav, 
because  the  respondent  was  related  to  the 
deceased  Asman  Singh  as  a  sister's  son.  It 
is  admitted,  however,  that  the  paMies  to  this 
litigation  do  not  belong  to  any  of  the. three 
regenerated  castes,  and  the  objection  on  the 
ground  of  consanguinity  would  not  therefore 
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invalidate  the  adoption.  There  can  be  no 
doubt  that,  under  the  circumstances  stated 
by  the  Judge,  the  respondent  was  the  person 
who  had  the  best  right  to  the  certificate,  and 
I  see  no  reaon  whatever  to  interfere  with 
the  Judge's  order. 


The  26th  August  1869. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges, 

Section  20,  Act  XIV.,  1850— Presumption  ofH>ona 

fides. 

Case  No.  248  of  1869. 

Misnllaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Gya,  dated 
the  24th  April  i86g, 

Juttadharee  Singh  (Decree-holder), 
Appellant, 

versus 

Wuzeer  Singh  (Judgment-debtor),   Respond- 
ent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

Where  a  decree-holder  expends  money  in  procuringr 
rttachment  of  his  debtor's  property  and  advertising 
the  same  for  sale,  the  proceeding  must  be  presumed,  no- 
thinjfto  the  contrary  being  shown,  to  be  a  bond  fide 
proweding  within  the  meaning  of  Section  20,  Act  XIV. 
of  1S59. 


Glover,  J. — ^This  was  an  application  by 
a  judgment-creditor  to  execute  his  decree. 
The  decree  was  originally  obtained  by  Ranee 
Moradun  on  the  19th  July  1853.  Various 
infrucluous  applications  for  execution  were 
taken  out,  and  were  struck  off  one  after 
the  other.  On  the  i8th  of  December  i860, 
the  decree-holder  sold  such  portion  of  his 
claim  as  had  not  been  satisfied  under  the 
decree  10  one  Chutterdharee  Singh  who  is 
the  present  holder  of  the  decree. 

Objections  were  raised  by  the  judgment- 
debtor  on  that  occasion  to  the  sale,  which, 
however,  were  finally  disposed  of  by  the 
High  Court  in  favor  of  the  purchaser  of  the 
decree  on  the  17th  April  1862. 

On  the  16th  of  February  1865,  execution 
was  again  taken  out.  This  application  was 
struck  off  on  the  29th  of  July  following:  on 
account  of  non-payment  of  tullubana.  Kxe- 
CiitioQ  was  a^ain  tak^Q  out  on  the  5th  July 


1865,  when  certain  properly  of  the  judg- 
ment-debtor was  attached  and  advertised  to 
be  sold  on  the  iith  of  April  1866. 

Before  that  date,  however,  that  is,  on  the 
17th  March,  the  judgment-creditor  filed  a 
petition  in  Court  to  the  effect  that  he  had 
come  to  an  understanding  with  his  debtor 
who  had  promised  to  settle  with  him,  and 
that,  therefore,  he  no  longer  wished  the  sale 
to  take  place.  In  consequence  of  this  peti- 
tion the  execution-proceedings  were  struck 
off  on  the  17th  March  1866. 

The  judgment-creditor  now  comes  forward 
with  a  further  application  for  execution  on 
24th  December  1868,  on  the  ground  that 
his  debtor  had  failed  to  keep  his  promise, 
and  had  not  paid  him  the  money  due.      *• 

The  judgment-debtor  objects  that  exe- 
cution of  the  decree  against  him  is  barred 
by  Section  20,  Act  XIV.  of  1859;  and* the 
Principal  Sudder  Ameen  has  decided  that 
the  proceedings  of  the  5ih  July  1865  were 
infructuous  in  consequence  of  the  decree- 
holder  having  released  the  property  which 
had  been  advertised  for  sale,  and  that,  there- 
fore, the  application  of  the  24th  December 
1868  is  more  than  three  years  from  the  date 
of  the  last  proceeding  in  execution,  and 
is  consequently  barred. 

It  appears  to  us  that  the  Subordinate 
Judge's  decision  in  this  matter  is  wrong. 
On  the  5ih  July  1865,  the  judgment- 
debtor's  property  was  attached  and  adver- 
tised for  sale.  It  is  argued  on  behalf  of  the 
judgment-debtor  that  there  is  no  proof  on 
the  record  that  any  notice  was  served  on 
him.  We  have  not  been  able  to  find  any 
distinct  mention  of  the  fact  whether  notice 
was  or  was  not  served  ;  but  considering  that 
the  property  was  attached  and  advertised 
for  sale,  the  fair  presumption  would  be  that 
notice  was  issued. 


But  even  if  we  concede  so  far  to  the  ar- 
gument  of    the  judgment-debtor's  pleader 
that  notice  was  not  served,  still  that  would 
not  bring  the  judgment- creditor  under,  the 
Limitation    Law.     Section     20   of  the    law 
says  that  a  decree  shall  be  kept   alive  by 
some  proceeding  taken  to  enforce  such  de- 
cree within  three  years   next    preceding  the 
I  application.     Now,  it  has  been   ruled  by  a 
,  decision  of  the  Full  Bench  in  the  case  re- 
I  ported  at  page  98,  Volume  VI.,  Weekly  Re- 
■  porter,  Miscellaneous  Rulings,  that  the  word 
'  "  proceeding"  supposes  some  bond-fide  pro- 
ceeding taken  by  the  judgment-creditor  to 
recover  his  dues.     Now,  what  is  a  bond-fide 
proceeding  is   a  question  of  fact.    And  it 
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The  26th  August  1869, 

Prt'senf : 

The  Hon'ble  F.  A.  Glover  and  ^Dwarkanaih 

Mitter,  Judges, 

Adoption — Consanfifuinity — Certificate  under 
Act  XXVII.,  i860. 

Case  No.  280  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiatinsi  Judge  of  Gya,  dated 
the  8th  April  i86g, 

Nuhkoo  Singh,  Appellant^ 

«  versus 

Parm  Dhun  Singh,  Respondent. 

Baboo  Juggadanund  Mookerjee  for 

Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Consanguinity  does  not  invalidate  an  adoption  where 
the  parties  involved  do  not  belongs  to  any  of  the  three 
regenerated  castes. 

An  adoption  <^^/£rc/o  must  be  supposed  to  be  a  vah'd 
adoption  until  it  is  set  aside,  and  a  party  so  adopted  is 
entitled  to  object  to  other  parties  receiving-  a  certificate 
under  kCi  XXVII.  of  i860. 

In  grantine  such  a  certificate,  a  judge  must  look  to 
fitness  as  well  as  to  propinquity. 

Glover,  J. — ^This  was  an  application  for 
a  certificate  under  AA  XXVII.  of  i860  to 
collect  the  debts  due  to  the  estate  of  one 
Asxnan  Singh,  deceased.  The  applicants 
were  the  paternal  cousins  of  Asman  Singh, 
and  their  claim  was  objected  to  by  a  nephew 
who  claimed  the  certificate  on  the  ground 
that  he  had  been  adopted  by  Asman  Singh 
according  to  the  Kritima  form. 

The  Judge  after  taking  into  consideration 
the  claims  of  both  parties,  considered  thai 
the  objector,  Purm  Dhun  Singh,  even  if  his 
adoption  were  not  valid  according  to  Hindoo 
Law,  bad  always  been  treated  in  the  family 
as  the  adopted  son  of  Asman  Singh ;  that  the 
present  petitioners  invariably  so  treated  him  ; 
and  that  he  had  in  his  position  as  de-facto 
adopted  son  paid  certain  claims  which  were 
due  by  his  deceased  adopting  father.  He 
held,  therefore,  that  his  position  in  the  family 
warranted  his  objection,  and  refused  the  cer- 
tificate to  the  petitioners. 

It  appears  to  me  that  the  decision  of  the 
Judge  was  a  proper  one.  For  even  suppos- 
ing that  the  petitioners  are  able  to  set  aside 
the  adoption  on  accQunt  ol  \\%  b^ipg  invalid 


under  the  Hindoo  Law,  it  is  quite  clear  from 
the  findings  of  fact  come  to  by  the  Judge, 
and  which  have  not  been  contested  by  the 
petitioners,  that  Purm  Dhun  Singh  was, 
whether  rightly  adopted  or  not,  de  facto 
the  adopted  son  of  Asman  Singfi.  The  deed 
of  adoption  was  registered,  and  is  filed ;  and 
there  is  evidence  on  the  record  to  show  that 
the  adoption  did  take  place.  It  is  likewise 
shown  that  Purm  Dhun  Singh  has  through- 
out acted  in  the  position  of  an  adopted  son. 
It  seems  to  me,  therefore,  that  he  was  legally 
entitled  to  make  the  objection  which  he  did 
against  the  other  parties  receiving  the  cer- 
tificate. Until  his  adoption  is  set  aside,  it 
must  be  supposed  to  be  a  valid  adoption; 
and  if  it  is  a  valid  adoption,  Purm  Dhun 
Singh  is  undoubtedly  the  nearest  of  kin  to 
the  deceased,  and  the  proper  person  to  obtain 
the  certificate. 

But  even  if  he  were  not  the  nearest  of 
kin,  I  do  not  see  that  there  is  anything  in 
the  provisions  of  Act  XXVII.  of  i860  that 
necessitates  the  Judge's  selecting  the  nearest 
of  kin  to  whom  to  grant  the  certificate. 
He  must  look  to  fitness  as  well  as  to  propin- 
quiiy,  for  it  might  very  frequently  happen 
that  the  nearest  of  kin  to  a  deceased  person 
might  be  either  physically  or  morally  nnfit 
for  the  trust  which  this  Section  wonid 
impose. 

In  the  present  case,  the  Judge  has  found 
that  the  position  of  Purm  Dhun  Singh  in  the 
family  is  sufficient  to  warrant  his  objection 
to  the  peiitioners  getting  the  certificate;  and 
as  it  is  nowhere  contended  that,  setting 
aside  the  question  of  adoption,  Purm  Dhun 
Singh  is  not,  either  from  character  or  from 
position,  the  most  proper  party  to  look  after 
Asman  Singh's  estate,  I  think  iliat  the 
Judge's  order  in  regard  to  him  was  a  correct 
order.  I  would,  therefore,  dismiss  this 
appeal  with  costs.  The  petitioners  hat-c 
their  remedy  in  a  regular  suit. 

Mitter,  J.—\  concur  in  dismissing  this 
appeal.  The  Judge  has  found,  a.s  a  fact,  that 
the  respondent  was  adopted  as  KurtaP(^i^^^ 
by  the  deceased  Asman  Singh  during  his 
lifetime,  and  the  learned  pleader  for  the 
appellant  has  failed  to  show  that  this  finding 
is  erroneous.  It  has  been  said  that  the 
adoption  is  not  valid  under  the  Hindoo  Laff, 
because  the  respondent  was  related  to  the 
deceased  Asman  Singh  as  a  sister's  son.  1^ 
is  admitted,  however,  that  the  parties  to  tlii'' 
litigation  do  not  belong  to  any  of  the. three 
regenerated  castes,  and  the  objection  tixi^^ 
ground  of  consanguinity  would  not  thcretorc 


1869.] 


Civtf 


THE    WEEKLY    REPORTER. 


Rulittgs. 


357 


invalidate  the  adoption.  There  can  be  no 
doubt  that,  under  the  circumstances  slated 
by  the  judge,  the  respondent  was  the  person 
wbo  bad  the  best  right  to  the  certificate,  and 
I  see  no  reaon  whatever  to  interfere  with 
tbe  Jadge's  order. 


The  26th  August  1869. 

Present : 

The  Hon'ble  P\  A.  Glover  and  Dwarkanath 
Mitter,  Judges, 

Section  20,  Act  XIV.,  t8^— Presumption  ofH>oiia 

Case  No.  248  of  1869, 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Gj'a,  dated 
the  24th  April  i86g, 

Juttadharee  Singh  (Decree-holder), 
Appellant^ 

versus 

Wuzcer  Singh   (Judgment-debtor),   Respond- 
ent, 

Baboo  Mohinte  Mohun  Roy  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

Where  a  decree-holder  expends  money  in  procuring^ 
•ttachment  of  his  debtor's  property  and  advertising 
Uie  same  for  sale,  the  proceeding*  must  be  presumed,  no- 
thing-to  the  contrary  being  shown,  to  be  a  bond  fide 
proceeding  within  the  meaning  of  Section  20,  Act  XIV. 

Glover,  J, — This  was  an  application  by 
a  judgment-creditor  to  execute  his  decree. 
The  decree  was  originally  obtained  by  Ranee 
Moradun  on  the  i9lh  July  1853.  Various 
infroctuous  applications  for  execution  were 
taken  out,  and  were  struck  off  one  after 
the  other.  On  the  18th  of  December  i860, 
the  decree-holder  sold  such  portion  of  his 
claim  as  had  not  been  satisfied  under  the 
decree  to  one  Chutterdharee  Singh  who  is 
the  present  holder  of  the  decree. 

Objections  were  raised  by  the  judgment- 
debtor  on  that  occasion  to  the  sale,  which, 
however,  were  finally  disposed  of  by  the 
High  Court  in  favor  of  the  purchaser  of  the 
decree  on  the  17th  April  1862. 

On  the  16th  of  February  1865,  execution 
was  again  taken  out.  This  application  was 
sUuck  off  on  the  29th  of  July  followina:  on 
Account  of  non-payment  of  tullubana.  '  Kxe- 
cmion  was  again  taken  oi;t  on  the  5th  July 


1865,  when  certain  properly  of  the  judg- 
ment-debtor was  attached  and  advertised  to 
be  sold  on  the  nth  of  April  1866. 

Before  that  date,  however,  that  is,  on  the 
17th  March,  the  judgment-creditor  filed  a 
petition  in  Court  to  the  effect  that  he  had 
come  to  an  understanding  with  his  debtor 
who  had  promised  to  settle  with  him,  and 
that,  therefore,  he  no  longer  wished  the  sale 
to  take  place.  In  consequence  of  this  peti- 
tion the  execution-proceedings  were  struck 
off  on  the  17th  March  1866. 

The  judgment-creditor  now  comes  forward 
with  a  further  application  for  execution  on 
24th  December  1868,  on  the  ground  that 
his  debtor  had  failed  to  keep  his  promise, 
and  had  not  paid  him  the  money  due.      ** 

The  judgment-debtor  objects  that  exe- 
cution of  the  decree  against  him  is  barred 
by  Section  20,  Act  XIV.  of  1859;  and* the 
Principal  Sudder  Ameen  has  decided  that 
the  proceedings  of  the  5ih  July  1865  were 
infructuous  in  consequence  of  the  decree- 
holder  having  released  the  property  which 
had  been  advertised  for  sale,  and  that,  there- 
fore, the  application  of  the  24th  December 
1868  is  more  than  three  years  from  the  date 
of  the  last  proceeding  in  execution,  and 
is  consequently  barred. 

It  appears  to  us  that  the  Subordinate 
Judge's  decision  in  this  matter  is  wrong 
On  the  5ih  July  1865,  the  judgment- 
debtor's  properly  was  attached  and  adver- 
tised for  sale.  It  is  argued  on  behalf  of  the 
judgment-debtor  that  there  is  no  proof  on 
the  record  that  any  notice  was  served  on 
him.  We  have  not  been  able  to  find  any 
distinct  mention  of  the  fact  whether  notice 
was  or  was  not  served ;  but  considering  that 
the  property  was  attached  and  advertised 
for  sale,  the  fair  presumption  would  be  that 
notice  was  issued. 

But  even  if  we  concede  so  far  to  the  ar- 
gument of  the  judgment-debtor's  pleader 
that  notice  was  not  served,  still  that  would 
not  bring  the  judgment-creditor  under  the 
Limitation  Law.  Section  20  of  the  law 
says  that  a  decree  shall  be  kept  alive  by 
some  proceeding  taken  to  enforce  such  de- 
cree within  three  years  next  preceding  the 
application.  Now,  it  has  been  ruled  bv  a 
decision  of  the  Full  Bench  in  the  case  re 
ported  at  page  98,  Volume  VI.,  Weekly  Re" 
porter,  Miscellaneous  Rulings,  that  the  word 
"proceeding"  supposes  some  bond-fide  pro- 
ceeding  taken  by  the  judgment-crediior  to 
recover  his  dues.  Now,  what  is  a  bomUfide 
proceeding  is   a  question  of  fact.    And  it 
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The  26th  August  1869. 

■  Present : 

The  Hon'ble  F.  A.  Glover  and  J)warkanalh 

Mitter,  Judges, 

Adoption — Coiisang:uinity — Certificate  under 
Act  XXVII.,  i860. 

Case  No.  280  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Gya,  dated 
the  8th  April  i86g. 

Nuhkoo  Singh,  Appellant, 

^  versus 

Parm  Dhun  Singh,  Respondent. 

Baboo  Juggadanund  Mookerjee  for 

Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Consangfuinity  does  not  invalidate  an  adoption  where 
the  parties  involved  do  not  belongs  to  any  of  the  three 
regenerated  castes. 

An  adoption  de  facto  niust  be  supposed  to  be  a  valid 
adoption  until  it  is  set  aside,  and  a  party  so  adopted  is 
entided  to  object  to  other  parties  receiving  a  certificate 
under  Aa  XXVII.  of  i860. 

In  granting  such  a  certificate,  a  judge  must  look  to 
fitness  as  well  as  to  propinquity. 

Glover,  J, — This  was  an  application  for 
a  certificate  under  Aft  XXVII.  of  i860  to 
collect  the  debts  due  to  the  estate  of  one 
Asman  Singh,  deceased.  The  applicants 
were  the  paternal  cousins  of  Asman  Singh, 
and  their  claim  was  objected  to  by  a  nephew 
who  claimed  the  certificate  on  the  ground 
that  he  had  been  adopted  by  Asman  Singh 
according  to  the  Kritima  form. 

The  Judge  after  taking  into  consideration 
the  claims  of  both  parties,  considered  that 
the  objector,  Purm  Dhun  Singh,  even  if  his 
adoption  were  not  valid  according  to  Hindoo 
Iaw,  had  always  been  treated  in  the  family 
as  the  adopted  son  of  Asman  Singh  :  that  the 
present  petitioners  invariably  so  treated  him  ; 
and  that  he  had  in  his  position  as  defacto 
adopted  son  paid  certain  claims  which  were 
due  by  his  deceased  adopting  father.  He 
held,  therefore,  that  his  position  in  the  family 
warranted  his  objection,  and  refused  the  cer- 
tificate to  the  petitioners. 

It  appears  to  me  that  the  decision  of  the 
Judge  was  a  proper  one.  For  even  suppos- 
ing that  the  petitioners  are  able  to  set  aside 
the  adoption  on  accpunt  of  its  being  invalid 


under  the  Hindoo  Law,  it  is  quite  clear  from 
the  findings  of  fact  come  to  by  the  Judge, 
and  which  have  not  been  contested  by  the 
petitioners,  that  Purm  Dhun  Singh  was, 
whether  rightly  adopted  or  not,  de  facia 
the  adopted  son  of  Asman  Singfi.  The  deed 
of  adoption  was  registered,  and  is  filed ;  and 
there  is  evidence  on  the  record  to  show  that 
the  adoption  did  take  place.  It  is  likewise 
shown  that  Purm  Dhun  Singh  has  through- 
out  acted  in  the  position  of  an  adopted  son. 
It  seems  to  me,  therefore,  that  he  was  legally 
entitled  to  make  the  objection  which  he  did 
against  the  other  parlies  receiving  the  cer- 
tificate. Until  his  adoption  is  set  aside,  it 
must  be  supposed  to  be  a  valid  adoption; 
and  if  it  is  a  valid  adoption,  Purm  Dhun 
Singh  is  undoubtedly  the  nearest  of  kin  to 
the  deceased,  and  the  proper  person  to  obtain 
the  certificate. 

But  even  if  he  were  not  the  nearest  of 
kin,  I  do  not  see  that  there  is  anything  in 
the  provisions  of  Act  XXVII.  of  i860  that 
necessitates  the  Judge's  selecting  the  nearest 
of  kin  to  whom  to  grant  the  ccrtificalc.- 
He  must  look  to  fitness  as  well  as  to  propin- 
quity, for  it  might  very  frequently  happen 
that  the  nearest  of  kin  to  a  deceased  person 
might  be  either  physically  or  morally  nnfii 
for  the  trust  which  this  Section  *x)Dld 
impose. 

In  the  present  case,  the  Judge  has  found 
that  the  position  of  Purm  Dhun  Singh  in  the 
family  is  sufficient  to  warrant  his  objection 
to  the  petitioners  getting  the  certificate;  and 
as  it  is  nowhere  contended  that,  seUing 
aside  the  question  of  adoption,  Purm  Dhun 
Singh  is  not,  either  from  character  or  from 
position,  the  most  proper  party  to  look  after 
Asman  Singh's  estate,  I  think  that  the 
Judge's  order  in  regard  to  him  was  a  correct 
order.  I  would,  therefore,  dismiss  this 
appeal  with  costs.  The  petitioners  have 
their  remedy  in  a  regular  suit. 

Mitter,  J,-~l  concur  in  dismissing  this 
appeal.  The  Judge  has  found,  as  a  fact,  that 
the  respondent  was  adopted  as  KurtaPootur 
by  the  deceased  Asman  Singh  during  his 
lifetime,  and  the  learned  pleader  for  the 
appellant  has  failed  to  show  that  this  finding 
is  erroneous.  It  has  been  said  that  the 
adoption  is  not  valid  under  the  Hindoo  Lav, 
because  the  respondent  was  related  to  lb« 
deceased  Asman  Singh  as  a  sister's  son.  It 
is  admitted,  however,  that  the  paities  to  ini^ 
litigation  do  not  belong  to  any  of  the. three 
regenerated  castes,  and  the  objection  on  we 
ground  of  consanguinity  would  not  ihcreW 
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invalidate  the  adoption.  There  can  be  no 
doubt  that,  under  the  circumstances  stated 
by  the  Judge,  the  respondent  was  the  person 
who  had  the  best  right  to  the  certificate,  and 
I  see  no  reaon  whatever  to  interfere  with 
the  Judge's  order. 


The  26th  August  1869. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges, 

Section  ao»  Act  XIV.,  1850— Presumption  ofH>ona 

fides. 

Case  No.  248  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Gya^  dated 
Ihe  24th  April  i86g, 

Juttadharee  Singh  (Decree-holder), 
Appellant, 

versus 

Wuzcer  Singh  (Judgment-debtor),   Respond- 
ent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

Where  a  decree-holder  expends  money  in  procuring 
ittachment  of  his  debtor's  property  and  advertising 
Ae  same  for  sale,  the  proceeding  must  be  presumed,  no- 
thio|r  to  the  contrary  being  shown,  to  be  a  bond  fide 
proceeding  within  the  meaning  of  Section  20,  Act  XIV. 

Glover,  J. — This  was  an  application  by 
a  judgment-creditor  to  execute  his  decree. 
The  decree  was  originally  obtained  by  Ranee 
Moradun  on  the  19th  July  1853.  Various 
infructuous  applications  for  execution  were 
taken  out,  and  were  struck  off  one  after 
the  other.  On  the  18th  of  December  i860, 
thc^  decree-holder  sold  such  portion  of  his 
claim  as  had  not  been  satisfied  under  the 
decree  to  one  Chutterdharee  Singh  who  is 
the  present  holder  of  the  decree. 

Objections  were  raised  by  the  judgment- 
debtor  on  that  occasion  to  the  sale,  which, 
however,  were  finally  disposed  of  by  the 
High  Court  in  favor  of  the  purchaser  of  the 
decree  on  the  17th  April  i86j. 

On  the  16th  of  February  1865,  execution 
'^M  again  taken  out.  This  application  was 
struck  off  on  the  29th  of  July  followinq:  on 
wcounl  of  non-payment  of  tullubana.  *  Exe- 
OUiOD  was  ag[am  takeQ  out  on  the  yh  July 


1865,  when  certain  properly  of  the  judg- 
ment-debtor was  attached  and  advertised  to 
be  sold  on  the  i  ith  of  April  1866. 

Before  that  date,  however,  that  is,  on  the 
17th  March,  the  judgment-creditor  filed  a 
petition  in  Court  to  the  effect  that  he  had 
come  to  an  understanding  with  his  debtor 
who  had  promised  to  settle  with  him,  and 
that,  therefore,  he  no  longer  wished  the  sale 
to  take  place.  In  consequence  of  this  peti- 
tion the  execution-proceedings  were  struck 
off  on  the  17th  March  1866. 

The  judgment-creditor  now  comes  forward 
with  a  further  application  for  execution  on 
24th  December  1868,  on  the  ground  that 
his  debtor  had  failed  to  keep  his  promise, 
and  had  not  paid  him  the  money  due. 

The  judgment-debtor  objects  that  exe- 
cution of  the  decree  against  him  is  barred 
by  Section  20,  Act  XIV.  of  1859;  and* the 
Principal  Sudder  Ameen  has  decided  that 
the  proceedings  of  the  5ih  July  1865  were 
infructuous  in  consequence  of  the  decree- 
holder  having  released  the  property  which 
had  been  advertised  for  sale,  and  that,  there- 
fore, the  application  of  the  24ih  December 
1868  is  more  than  three  years  from  the  date 
of  the  last  proceeding  in  execution,  and 
is  consequently  barred. 

It  appears  to  us  that  the  Subordinate 
Judge's  decision  in  this  matter  is  wrong 
On  the  5th  July  1865,  the  judgment- 
debtor's  property  was  attached  and  adver- 
tised for  sale.  It  is  argued  on  behalf  of  the 
judgment-debtor  that  there  is  no  proof  on 
the  record  that  any  notice  was  served  on 
him.  We  have  not  been  able  to  fjnd  any 
distinct  mention  of  the  fact  whether  notice 
was  or  was  not  served  ;  but  considering  that 
the  property  was  attached  and  advertised 
for  sale,  the  fair  presumption  would  be  that 
notice  was  issued. 

But  even  if  we  concede  so  far  to  the  ar- 
gument of  the  judgment-debtor's  pleader 
that  notice  was  not  served,  still  that  would 
not  bring  the  judgment-creditor  under  the 
Limitalion  Law.  Section  20  of  the  law 
says  that  a  decree  shall  be  kept  alive  by 
some  proceeding  taken  to  enforce  such  de- 
cree within  three  years  next  preceding  the 
application.  Now,  it  has  been  ruled  by  a 
decision  of  the  Full  Bench  in  the  case  re 
ported  at  page  98,  Volume  VI.,  Weekly  Re' 
porter.  Miscellaneous  Rulings,  that  the  word 
'•  proceeding"  supposes  some  bond-fide  pro- 
ceeding taken  by  the  judgment-creditor  to 
recover  his  dues.  Now,  what  is  a  bond-fide 
proceeding  is   a  question  of  fact.    And  jt 
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can  scarcely,  we  think,  be  said  that  where 
a  decree-holder  expends  money  in  procuring 
the  attachment  of  the  debtor's  property  and 
the  advertising  of  the  same  for  sale,  he  does 
so  without  the  intention  of  sellinj?  that  pro- 
perty; it  must  be  presumed,  nothing  to  the 
contrary  having  been  shown,  that  when  this 
attachment  was  made,  and  when  this  ad- 
vertisement was  published,  it  was  the  decree- 
holder's  intention  to  proceed  with  the  sale 
and  to  recover  his  money  from  the  judgment- 
debtor.  There  seems  to  us  no  possible 
reason  for  supposing  that  the  proceeiiing 
of  the  5th  July  1865  was  any  other  than  a 
bond-fide  proceeding.  Under  these  circum- 
stances it  is.  quite  clear  that  the  decree  was 
atithe  date  of  the  last  application  for  execu- 
tion fully  alive,  and  that  the  decree-holder 
was  entitled  to  proceed  with  the  execution. 

The  order  of  the  Subordinate  Judge  is  re- 
versed with  costs. 


The  26th  August  1869. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanaih 

Milter,  Judges, 

Satisfaction  of  a  decree — Certificate  under  Sec- 
tion 206,  Code  of  Civil  Procedure. 

Case  No.  262  of  1869. 

Miscellamous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  gth 
April  i86g,  affirmiuff  an  order  of  the 
Sudder  Ameen  of  that  District^  dated 
the  2 1st  September  1868, 

Saadoollah  Shaikh  (Decree-holder), 
Appellant, 

versus 

Kalee  Churn  (Judgment-debtor),  Respondent^ 

Mr,  C,  Gregory  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and  Grish 
Chunder  Ghose  for  Respondent. 

A  petition  signed  and  filed  in  Court  by  a  judjjment- 
reditor.  certifying    payment  of  the  amount  due  to  him 
by  his  judgement-debtor,  is  a  sufficient  certificate  of  pay- 
ment under  the  decree  in  the  terms  of  Section  206, Code 
''  of  Civil  Procedure. 


Glover,  J, — The  only  point  of  law  i 
has  been  taken  in  this  special  appeal  f 
the  action  of  the  judgment-debtor,  if  1 
taken,  was  in  the  nature  of  a  comprA 
out  of  Court,  and  that  as  the  paymen| 
not  been  certified  to  the  Court,  the  de| 
holder  was  perfectly  justified  in  takin| 
execution  of  his  decree  again. 

It  has  been  found  as  a  fact  by  both 
Lower  Courts  that  the  two  petitions  sigi, 
respectively  by   the   judgment-creditor   at 
the  judgment-debtor  were  filed  in  Court  i 
stated ;  and  if  they  were  so  filed,  it  is  quitt 
cleaf  that  ihey  would  be  a  sufficient  certificate 
to  the  Court  of  the  payment  which  had  beec 
made  under  the  decree  in  the  terms  of  Section 
206. 

The  object  of  that  Section  was  that  the    \ 
payment  of  money  should  be  authoritatively  A 
made  known  to  the  Court  by  the  pers*.    ••^^ 
whose  favor  the  decree  was  passed,  and  «. 
cannot  be  contended  that  the  petition  which 
has  been  found,  as  a  fact,  to  be  a  true  petition 
made  by  the  judgment-creditor  regarding  the 
payment  is  not  a  sufficient  certificate. 

The  other  objections  which  have  been  rais- 
ed are  against  the  manner  in  which  ihc 
Judge  has  recorded  his  decision.  He  is  said 
to  have  drawn  improper  inferences  from  the 
evidence,  and  generally  not  to  have  decided 
the  appeal  upon  the  questions  which  were 
raised  before  him. 

As  to  whether  he  has  drawn  correct  in- 
ferences or  not  from  the  conduct  of  the 
judgment-creditor,  that  does  not  appear  to 
us  to  be  a  question  which,  can  be  determined 
in  special  appeal,  it  being  entirely  a  matter 
of  fact  with  which  the  "Judge  was  quite  com- 
petent to  deal. 

As  to  the  rest,  it  is  clear  from  the  Judge's 
decision  that  he  went  through  the  whole  of 
the  evidence,  and  from  that  evidence  came 
to  the  same  conclusion  as  the  first  Court 
That  Court  had  gone  thoroughly  into  all  the 
questions  between  the  parties,  and  in  a  ver)' 
long  decision  had  given  reasons  for  disbeliev- 
ing the  decree-holder's  statement  with  refer- 
ence to  this  petition.  The  judgment  of  the 
Lower  Appellate  Court  is  an  endorsement  of 
the  reasoning  of  the  judgment  of  the  Court 
below,  and  the  Judge's  not  having  re-wriilen 
those  reasons  in  his  judgment  is,  as  has 
been  frequently  held  by  Division  Benches  of 
this  Court,  no  ground  of  special  appeal* 
111  is  special  appeal,  therefore,  appears  to  be 
groundless,  and  is  dismissed  with  costs. 
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The  26th  August  1869. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Plaijitiff's  evidence  —  Section  170,  Code  of  Civit 

Procedure. 

Case  No.  1372  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  0/  Tirhoot,  dated 
the  2yd  March  i86g,  affirming  a  decision 
of  the  Moonsiff  of  Taj  pore,  dated  the  20th 
August  r868. 

Jhoomuck  Singh  (Defendant),  Appellant, 

versus 

Jeetun  Lall  (Plaintiff),  Respondent. 

Mr,  R.  E,  Iwidale  for  Appellant. 

Baboo  Unnoda  Per  shad  Banerjee  for 
Respondent. 

In  a  »ult  for  the  right  of  pre-emption,  on  the  ground 
that  plaintiff  was  a  shufee-khuleet,  defendant,  who  al- 
le^ed  that  plaintiff  was  'only  a  benamvc  shareholder, 
offered  to  establish  his  case  on  the  deposition  of  the 
plainliff  alone.  The  latter  not  appearing  on  summons, 
the  suit  was  decreed  ag'ainst  him  under  Sertion  170, 
Code  of  Civil  Procedure.  On  this  he  appealed,  and  the 
Jodf^e  ordered  the  Moonsiff  to  fifive  further  time  to  ap- 
pear. This  was  granted  and  then  extended  ajjain  and 
again  by  the  Moonsiff  who,  on  the  plaintiff  faillnjr  to 
appear,  a^j^ain  gave  a  decree  airainst  him  under  the  I 
same  law  as  before  The  case  was  then  appealed  to 
the  Judg«  who  ordered  the  case  to  be  tried  on  its 
nierit2>»  remarking  that  the  presence  of  the  plaintiff  was 
m/t  necessary. 

Held  that,  as  plaintiff's  liability  to  appear  and 
give  evidence  had  been  already  determined  by  a  com- 
petent Court,  and  never  denied  by  himself,  he  could 
not  take  advantage  of  a  technical  objection  put  into 
his  mouth  by  the  Judge  to  show  that  he  was  not  bound 
to  come.. 

Glover^  J. — This  was  a  suit  for  the  right 
of  pre-emption,  on  the  ground  that  the  plaint- 
iff was  a  shufee-khuleet  ox  partner  in  the  thing 
sold.  The  property  claimed  was  an  half- 
anna  share  of  a  certain  estate,  of  which  the 
plaintiff  albged  himself  already  to  possess 
a  4i-annas  share. 

The  case  has  been  pending  a  long  time  in 
the  Courts,  for  we  find  that  the  first  answer 
of  ihc  defendant  was  filed  so  long  ago  as 
the  23rd  February  1865.  In  that  answer, 
the  defendant  denied  that  the  plaintiff  was  a 
shareholder  in  the  estate,  and  alleged  that 
ihc  properly  merely  stood  in  his  name  he- 
namee  for  the  real  owner.  He  likewise  de- 
nied that  the  usual  ceremonies  (/.  e,,  tulub- 
i^mowasibui  and  tulub-i-ishad)  had  been 
performed  by  the  plaintiff. 


On  the  Sih  January  1869,  the  defendant 
put  in  a  further  petition  to  the  effect  that  it 
was  unnecessary  for  him  to  summon  any 
witnesses  on  his  own  account  as  he  wished 
to  rely  upon  the  plaintiff's  deposition,  and 
stated  his  readiness  to  bind  himself  by  the 
result  of  that  deposition.  On  this,  the 
plaintiff  was  summoned  to  appear — the  date 
of  the  summons  being  the  i6th  of  January 
1866.  On  that  day,  the  Moonsiff  took  up 
the  case,  and,  finding  that  the  plaintiff  had 
not  made  his  appearance  although  summon- 
ed, decided  the  case  against  him  under  the 
powers  vested  in  him  by  Section  170  of  the 
Civil  Procedure  Code. 

The  plainliff  appealed  against  this  deci:- 
sion  on  the  5ih  of  February  1866.  His 
objections  were  iwo— first,  that  the  case  had 
been  decided  in  the  absence  of  witnesses 
who  were  not  ordered  lo  come  till  the  25th 
January,  whereas  the  case  had  been  decided 
on  the  i6ih,  without  waiting  for  their  ad- 
vent; and,  secondly,  that  he  had  not  been 
allowed  time  to  make  his  own  appearance 
and  give  evidence,  as  desired  by  the  defend- 
ant. The  Judge,  on  the  2nd  July  1867,  re- 
manded the  case,  desiring  the  Moonsiff  to 
give  the  plaintiff  further  lime  to  appear. 

On  the  yth  August  of  the  same  year,  the 
Moonsiff  issued  the  usual  proclamation  for 
the  attendance  of  both  parlies,  and  then  the 
plaintiff's  pleader  put  in  a  separate  petition 
asking  for  three  weeks  further  time  to  ap- 
pear in.     This  was  agreed  to,  and  the  date 
of  the  hearing  was  fixed  for  the  27th  Au- 
gust.    On    the    20th    August,    the    plaintiff 
I  asked  for  1 5  days  more  lime.     This  also  was 
agreed  to,  and  the  date  of  the  hearing  alter- 
ed  to  the    loih   September.     On  that  date 
the  Moonsiff  took  up  the  case,  and  decided 
that  as  lime  had  been  given  over  and  over 
again  for  the  plaintiff  to  make  his  appear- 
ance, and  that,  notwithstanding  various  in- 
dulgences which  had  been  allowed  him,  he 
had  failed  to  appear,  he  was  entitled  to  no 
consideration.       The     Moonsiff,     therefore, 
again  gave  a  decree  against  him  under  the 
provisions  of  Section  170. 

The  plaintiff  appealed  to  the  Judge,  who 
remanded  the  case,  this  time,  in  order  that 
the  issue  between  the  parties  might  be  tried 
on  its  merits,  jemarking  that  the  presence  of 
the  plaintiff  as  a  witness  was  not  necessary, 
but  that  the  parties  should  go  to  trial  on  the 
other  evidence  which  they  might  be  able  to 
bring. 

On  the  6ih  August  1868,  the  defendant 
again  applied  to  the  Court  of  first  instance 
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to  have  the  plaintiff's  evidence  taken.  This 
application,  however,  the  Moonsif!  seems  to 
have  felt  himself  obliged  to  refuse  with 
reference  to  the  remand-order  of  ihe  Judge. 
At  last  the  case  came  to  a  hearing;  and  the 
Moonsiff,  on  the  merits,  decided  in  favor  of 
the  plaintiff,  a  decision  which  was  afterwards 
affirmed  in  appeal  by  the  Judge. 

It  is  contended  before  us,  in  special 
appeal,  that  the  Judge  had  no  authority  to 
issue  his  second  order,  declaring  the  attend- 
ance of  the  plaintiff  as  a  witness  unnecessa- 
ry, in  opposition  to  his  previous  order  by 
which  he  had  allowed  that  evidence  to  be 
taken,  and  gave  the  plaintiff  further  time  to 
appear  in ;  secondly,  that,  in  consequence  of 
the  plaintiff's  not  appearing,  the  defendant 
was  prejudiced  in  his  defence  to  the  action, 
inasmuch  as  having  relied  on  the  evidence 
which  could  be  given  by  the  plaintiff,  he 
abstained  from  bringing  forward  his  own 
witnesses  although  he  had  them  in  readiness; 
and,  thirdly,  that  the  Judge  was  wrong  in 
assuming  that  the  plaintiff  had  no  special 
knowledge  of  the  facts  to  which  he  was 
asked  to  depose. 

It  appears  to  us  that  all  these  grounds  of 
appeal  are  reasonable  grounds,  and  must  be  al- 
lowed. The  question  of  the  plaintiff's  liabili- 
ty to  come  and  give  evidence  had  been  already 
determined  by  a  Court  competent  to  pass  an 
order  on  the  subject,  long  before  the  Judge's 
order  of  August  1868 ;  and  the  plaintiff  him- 
self had  never  denied  his  liability,  and  never 
pleaded  any  ground  for  exemption  on  the 
score  of  not  being  in  possession  of  the  special 
knowledge  which  the  defendant  alleged  him 
to  be  in  possession  of.  He  stated  himself, 
throughout,  to  be  willing  to  come  forward  and 
give  evidence  if  further  lime  were  allowed 
him  ;  he  cannot  now,  therefore,  take  advantage 
of  a  highly  technical  objection — an  objection 
which  has  been,  put  into  his  mouth  by  the 
Judge — to  show  that  he  was  not  bound  to 
come,  because  the  necessary  formalities  of  the 
law  were  not  complied  with,  that  he  had  re- 
ceived no  notice,  and  that  the  defendant  had 
not  shown  any  special  necessity  for  summon- 
ing him  as  a  witness. 

Any  objection  of  this  description  might 
have  been  very  properly  made  when  the  case 
was  first  before  the  Court;  but  none  having 
been  made,  and  the  order  having  been  passe'd 
that  the  plaintiff  should  come  forward  and 
give  his  evidence,  we  think  that  the  Judge 
had  no  power,  at  the  last  stage  of  the  case, 
after  the  plaintiff  had  constantly  applied  for 


more  time  and  had  constantly  eluded  all 
endeavours  on  the  part  of  the  Court  to  make 
him  give  evidence,  to  throw  out  the  case  on 
that  ground,  and  remand  it  to  be  tried  ir- 
respective of  the  plaintiff's  evidence. 

,  It  appears  to  us,  moreover,  to  be  quite  clear, 
upon  the  record,  that  the  defendant  might 
have  produced  other  evidence  to  prove  his  al- 
legation as  to  the  plaintiff's  want  of  :taiui 
in  this  case,  if  he  had  not  relied  upon  the  or- 
der of  the  Court  with  reference  to  the 
plaintiff's  attendance.  From  the  very  first, 
he  staled  that  the  facts  which,  he  could  prove 
by  his  witnesses  being  facts  within  the  imro^ 
diate  knowledge  of  the  plaintiff,  the  plaintiffs 
evidence  was  the  best  evidence  procurable; 
and  he  agreed  that  in  the  event  of  his  evi- 
dence being  taken,  he  would  produce  do 
witnesses  on-  his  own  account.  We  ibink, 
that  even  if  the  order  was  correct  so  far  as  it 
declared  that  the  plaintiff  need  not  be  som- 
moned,  still  it  would  be  impossible  to  decide 
this  case  without  giving  the  defendant  an 
opportunity  of  producing  those  witnesses 
which  he  would  have  produced  in  the  first 
instance  if  he  had  not  relied  on  the  order  of 
the  Court  commanding  plaintiff's  attendance. 

Then,  with   regard  to  the    special  know- 
ledge which  the  plaintiff  may  be  supposed 
to  have  in  this  case,  the  Judge  says:  "The 
**  defendant  must  show  a  primd-facit  case 
"  that  his  opponent  has  some  special  know- 
**  ledge  of  the   malter    in  dispute,  and  be 
"  must  show  to  the  satisfaction  of  the  Conrt 
"  that   he    is   unable   to    prove  his  case  in 
"  any  other  way  than    by  the  personal  ex- 
*'  aminalion  of  the  opponent."    But  in  this 
case,   it   must    be   borne    in    mind  that  ibc 
plaintiff  was  the  only  person  who  could  be 
supposed  to  have  had  a  knowledge  of  the  facts. 
He  was   the  person   who  came  into  Court 
claiming    pre-emption.     The    defence  was 
that  he  was  not  a  partner.     Surely,  if  any 
body  could  be  supposed  to  know  anything 
in  connection  with  that  fact,  it  must  have 
been  the  plaintiff  himself.     It  seems,  there- 
fore, that  this  objection  of  the  Judge,  iha| 
there  was  no  primd- facie  case  of  the  special 
knowledge  which  the  plaintiff  must  be  shown 
to  have  before  his  personal  attendance  can 
be  enforced,  is  refuted  by  the  very  circum- 
stances  of  the  case,   and   by  the  position 
taken  up  by  the  plaintiff  himself. 

We  have  been  asked  to  remand  this  case 
in  order  that  the  plaintiff  might  now  have  a 
further  opportunity  given  him  of  coming  tn 
and  deposing.  This  course  appears  to  ns 
altogether  unnecessary,  and.  under  the  cir- 
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cnmstances,  most  nnadvisable.  The  plaint- 
iff bgs  had  opportunities  over  and  over 
again  given  him  of  coming  in  and  giving 
his  evidence.  In  every  instance  his  prayer 
for  farther  time  has  been  granted,  and  it  is 
quite  clear  that  he  h^^s  been  intentionally 
,  keeping  out  of  the  way,  and  making  promises 
of  coming  in  without  the  least  intention  of 
ever  keeping  them.  It  appears  to  us  that 
the  order  which  ought  to  be  passed  in  this 
case  is  the  order  which  was  passed  by  the 
MooQsif!  on  the  loth  September  1867, 
namely,  that  the  plaintiff  must  lose  his  case, 
on  the  ground  that,  having  been  summoned 
to  appear  and  give  evidence  by  a  Court  of 
competent  authority,  he  neglected,  without 
reasonable  cause,  to  comply  with  that  order. 
We  therefore  allow  this  special  appeal,  and 
reverse  the  decision  of  the  Judge,  and  restore 
that  of  the  Moonsiff  of  the  loth  September 
1867,  ^t^h  all  costs. 

MitUr,  y, — 1  concur. 


The  27th  August  1869. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mi  Iter,  Judges. 

Rent-free  grants  by  zemindars. 

Case  No.  1368  of  18^9. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Tirhoot,  dated  the  r6th 
March  r86g,  affirming  a  decision  of  the 
Subordinctti  Judge  of  that  District,  dated 
iht  26th  August  1868, 

Dabec  Pershad  (one  of  the  Defendants), 

Appellanty 

versus 

Joy  Lall  Chowdhry  and  others  (Plaintiffs), 

Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Babf}o  Chunder  Madhub  Ghose  for  Re- 

spondents. 

After  resatnption  and  settlement,  a  lakhera]  estate 
°**3<wnes  to  all  intents  and  purposes  a  separate  zemin- 
»Vy  held  from  Government  m  perpetuity,  the  pro- 
pnetof  s  of  which  arc,  in  accordance  with  the  Full  Bench 
mluisr  of  the  14th  December  1867  (9  W.   K.,  p.   1), 

Vol.  xn. 


capable  of  grantingr  portions  rent-free;  the  grantee 
taking^  such  land  with  the  risk  of  losing  it  again  in  the 
event  of  the  whole  estate  being  sold  for  default  on  the 
part  of  the  zemindar. 

Glover,  J. — The  plaintiffs,  who  were  the 
heirs  of  one  Khuruckputty,  sued  to  recover 
possession  of  40  beegahs  of  land  which, 
they  say,  was  granted  to  their  ancestor  as 
lakheraj  in  the  year  1271. 

The  entire  mouzah  in  which  this  land  is 
situate  was  resumed  by  Government  in  the 
year  1841,  and  a  settlement  made  with  the 
proprietors.  In  that  settlement,  there  was 
special  mention  made  of  these  40  beegahs  as 
being  in  the  possession  of  Khuruckputty's 
representatives  as  shikmee  lakheraj dars'^ 
and  a  settlement  was  directed  to  be  made 
with  them  for  that  land,  they  paying  their 
rent  direct  to  the  lakherajdars. 

The  present  suit  is  to  recover  possession 
of  this  land  as  lakheraj  from  one  Debee 
Dutt,  who  bought  the  rights  of  some  of  the 
maliks  of  the  estate  in  execution,  and  took  a 
teeka  lease  from  others.  These  proprietors, 
it  is  said,  gave  the  plaintiffs  two  lakheraj 
chittees.  dated  respectively  in  the  years  1 263 
and  1265,  in  wnich  they  absolve  them  from 
paying  rent  for  their  holding. 

The  defence  was  that  the  plaintiffs  were 
barred  by  limitation,  not  having  ever  been 
in  possession  of  the  land  in  question,  and 
that  the  chittees  on  which  they  relied  to 
prove  their  lakheraj  title  were  spurious. 

The  Court  of  first  instance  gave  the 
plaintiffs  a  modified  decree.  It  found  that 
the  chittees  were  not  genuine  ;  but  it  like- 
wise considered  that  the  plaintiffs  were  en- 
titled to  get  possession  of  the  land  by  paying 
rent  to  the  defendant  as  representatives  of  the 
proprietors. 

The  Judge,  on  appeal,  gave  the  plaintiffs 
a  decree  for  all  that  they  asked,  namely,  to 
recover  possession  of  the  land,  and  to  hold 
the  same  free  of  the  payment  of  rent. 

There  are  three  objections  taken  before 
us  in  special  appeal,  first,  on  the  issue  of 
limitation  ;  secondly,  that  the  plaintiffs,  even 
if  the  chittees  are  genuine,  are  not  entitled 
to  hold  rent-free  under  them  ;  and,  thirdly^ 
that  the  Judge  has  credited  these  chittees 
without  disposing  of  the  reasons  for  which  the 
Court  of  first  instance  thought  them  spu- 
rious. 

The  last  objection  may  be  disposed  of  at 
once.     The  J  udge  has  given  his  own  reasons 
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from  the  evidence  before  him  in  the  case  for 
believing  these  chittees  to  be  genuine ;  and 
that  being  so,  there  is  no  ground  of  special 
appeal.  He  was  not  bound  to  dispose  se- 
riatim of  all  the  reasons  given  by  the  Moon- 
siff,  if  he  gave  special  reasons  of  his  own  for 
coming  to  an  opposite  conclusion. 

With  regard  to  limitation,  we  find  there 
is  on  the  record  the  evidence  of  two  putwarees 
and  of  a  ryot  holding  land  in  the  estate,  and 
that  their  evidence  of  the  plaintiff's  possession 
up  to  the  time  of  alleged  dispossession  is  cor- 
roborated, first,  by  the  resumption-proceedings 
of  1 84 1 ,  and  again,  by  the  settlement  proceed- 
flings  in  1856,  and  again,  by  the  lease  which 
was  taken  by  the  special  appellants  them- 
selves from  the  proprietors  in  1858,  in  which 
these  very  lands  were  exempted  from  his 
holding.  The  Judge  was  perfectly  justified, 
if  he  believed  this  evidence,  in  coming  to 
the  conclusion  which  he  did,  the  evidence 
being  legally  receivable ;  and  his  finding  on 
this  point  is  one  of  fact  with  which  there  is 
no  interference  possible  in  special  appeal. 

With  regard  to  the  second  objection,  it  has 
been  ruled  by  a  judgment  of  the  Full  Bench 
of  this  Court,  dated  the  14th  of  December 
1867,  in  the  case  of  Mahomed  Akhil  tersiis 
Assadoonissa  Bibee,  reported  in  9  Weekly 
Reporter,  page  i,  that  a  grant  by  a  zemindar 
of  a  piece  of  land  held  without  payment 
of  rent  is  valid  as  against  the  heir  or  re- 
presentative of  the  proprietor.  In  this 
case,  after  the  resumption  and  settlement 
proceedings,  this  mouzah  became  to  ail  in- 
tents and  purposes  a  separate  estate  held 
from  Government  in  perpetuity,  and  was 
just  as  much  a  zemindary  as  any  other 
zemindary  in  the  country.  The  proprietors 
of  the  estate  were,  therefore,  in  accordance 
with  this  ruling,  capable  of  granting  away 
portions  of  their  land  rent-free,  the  grantee, 
of  course,  taking  such  land  with  the  risk  of 
losing  it  again,  supposing  that  the  zemindar 
defaulted,  when  his  whole  estate  would  be 
sold  at  auction  for  the  rent  due.  The  spe- 
cial appellant  in  this  case  represents  the 
proprietor,  inasmuch  as  he  bought  his 
rights  and  interests,  whatever  they  were,  at 
an  execution- sale,  and  would  be  bound  by 
rent-free,  chittees  which  were  granted  by 
him. 

All  the  grounds  of  special  appeal  there- 
fore fail,  and  the  appeal  must  be  dismissed 
with  costs. 

Muter,  7.— I  concur  in  dismissing  this 
appeal  with  costs. 


The  27th  August  1869. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanalh 

Mitter,  Judges, 

M  ortgage — Stamps. 

Case  No.  1383  of  1869. 

Special  Appeal  from  d  decision  pa^^sed  by  tht 
Subordinate  Judge  of  Sarun,  dated  thejnf 
March  i86g,  reversing  a  decision  of  the 
Moonsiff  0/  that  District,  dated  tht  ^k 
November  i868. 

Dooma  Sahoo  and  others  (Plaintiffs), 
Appellanis, 

versus 

Joonarain  Loll  and  others  (Defendants), 

Respondents. 

Baboo  Kishen  Succa  Mookerjeeiox 
Appellants. 

Baboo  larucknath  Dutt  for  Respondents. 

A  mortgagee  cannot  be  bound  by  a  decision  rebtias 
to  the  property  mortgaged,  in  a  suit  instituted  lon^faftcf 
the  date  of  his  mortgage  to  which  he  was  not  a  party; 
nor  can  he  be  deprived  of  his  right  to  enforce  his  Ijen 
by  a  sul)Scqucnt  sale  of  the  mortgagor's  right,  title,  and 
interest. 

A  petition  which  has  been  accepted  by  the  Lot^ff 
Courts  as  good  and  vabd  evidence  of  a  niort?ae« 
cannot  be  objected  to  in  special  appeal  on  tl-e  score  0/ 
its  not  being  engrossed  on  a  proper  stamp, 

Mitter,  J. — This  was  a  suit  instituted  bv 
the  plaintiff,  now  special  appellant  before  us, 
for  the  enforcement  of  a  mortgage-lien  bear- 
ing dale  the  13th  October  1863.  The  de- 
fendant, special  respondent,  pleaded  that  the 
mortgage  was  a  collusive  transaction ;  that 
he,  the  defendant,  had  obtained  a  molcnmirce 
lease  of  the  property  in  question  from  the 
ancestor  of  the  alleged  mortgagor  long  previ- 
ous to  the  date  of  the  mortjjage  :  and  that,  in 
execution  of  a  decree  obtained  by  him  agaiost 
the  mortgagor,  the  right,  title,  and  interest  of 
the  mortgagor  were  put  up  to  sale  and  pur- 
chased by  him,  ihe  defendant,  in  the  year 
1867. 

The  Court  of  first  instance  gave  a  decree 
to  the  plaintiff  ;  but  on  appeal,  the  decision 
of  that  Court Tias  been  reversed  by  the  Sub- 
ordinate Judge. 

In  special  appeal,  two  objections  have  been 
taken  before  us,  namely,  ^ri/,  that  the  ded- 
sion  of  the  Moonsiff  of  Chuprah  hearing diie 
the  iSth  July  i566,  and  that  of  the  Judge  of 
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the  same  district  bearing  date  the  6th  of 
October  of  that  year,  have  been  improperly 
admitted  in  evidence  for  the  purpose  of  show- 
ing that  the  defendant  had  obtained  a  mokur- 
ruree  lease*  of  the  properly  in  question  long 
previous  to  the  mortgage  created  in  favor  of 
the  plaintiff ;  and,  second,  that  the  Lower  Ap- 
pellate Court  is  under  any  circumstances  in 
error  in  holding  that  the  purchase  of  the  pro- 
prietary right  of  the  mortgagor  made  by  the 
defendant  in  the  year  1867  is  a  valid  pur- 
chase so  far  as  the  plaintiff's  mortgage  is 
concerned. 

We  are  of  opinion  that  both  these  objec- 
tions are  valid.  With  reference  to  the  first 
point,  it  is  admitted  that  the  decisions  of  the 
i8th  July  and  6ih  October  1866  were  pass- 
ed in  a  suit  which  was  instituted  long  after 
the  date  of  the  plaintiff's  mortgage  ;  and  the 
plaintiff,  who  was  not  a  party  to  that  suit, 
cannot,  therefore,  be  bound  by  any  decision 
which  was  passed  in  that  case. 

The  second  objection  is  also  good.  The 
purchase  of  the  right,  title,  and  interest  of 
the  mortgagor  in  the  year  1867,  which  was 
four  years  after  the  date  of  the  plaintiff's 
mortgage,  cannot  deprive  the  plaintiff  of  his 
right  to  enforce  his  mortgage-lien. 

The  pleader  for  the  special  respondents 
raised  several  objections  in  cross-appeal,  but 
we  think  it  necessary  to  notice  two  of  them 
only.  The  first  objection  was  that  the  peti- 
tion of  the  13th  October  1863  is  not  legally 
sufficient  to  create  a  mortgage  in  favor  of 
the  plaintiff ;  and,  secondly,  that  the  plaintiff 
having  obtained  a  money-decree,  and  that 
decree  containing  no  provision  whatever  re- 
maiding  the  hypothecation  of  the  property 
in  dispute,  he,  the  plaintiff,  is  no  longer  in  a 
position  to  institute  this  action  for  the  en- 
forcement of  his  mortgage- lien. 

Both  these  objections  appear  to  us  to  be 
perfealy  groundless.  Wiith  reference  to 
the  petition  of  the  13th  October  1863,  we 
find  that  it  was  an  instrument  executed  by 
Ihe  mortgagor  with  the  consent  of  the  mort- 
gagee, and  it  contains  a  clause  by  which  the 
property  now  in  dispute  was  distinctly  hypo- 
thecated to  the  plaintiff  as  a  collateral  secu- 
rity for  the  debt  which  the  mortgagor  had 
contracted.  There  can  be  no  doubt  that  this 
petition  is  tantamount  to  a  valid  agreement 
between  the  parties  creating  a  mortgage  in 
favor  of  the  plaintiff. 

The  only  objection  which  the  special 
respondents  could  have  taken  to  this  agree- 


ment was  that  it  ought  to  have  been  engross- 
ed on  a  proper  stamp ;  but  inasmuch  as 
both  the  Lower  Courts  have  accepted  the 
petition  as  good  and  valid  evidence  of  the 
mortgage,  no  objection  on  the  score  of  stamp 
can  now  be  permitted  in  special  appeal. 

As  to  the  second  objection  taken  by  the 
respondents,  we  find  that  it  has  been  already 
determined  by  a  Full  Bench  that,  even 
though  a  money-decree  has  been  passed  in 
favor  of  a  mortgage,  it  is  still  open  to  him 
to  institute  a  regular  suit  for  the  enforce- 
ment of  his  morigage-lien.  This  has  been 
done  by  the  present  case,  and  we  do  not  see 
any  reason  whatever  why  the  suit  should  not 
have  been  allowed  to  proceed. 

The  case'^is,  therefore,  remanded  to  the 
Lower  Appellate  Court  for  the  purpose  of 
re-trying  it  with  reference  to  the  above  re- 
marks. Th*^  Lower  Appellate  Court  will 
also  take  into  consideration  the  plea  of  col- 
lusion which  was  raised  by  the  special 
respondents,  and  any  other  picas  having  a 
material  bearing  on  the  merits  of  the  case. 
The  costs  of  this  appeal  will  abide  the  ulti- 
mate result. 


The  27ih  August  1869. 

Present  : 

The  Hon'ble  F.  13.  Kemp  and  W.  Markby, 

Judges, 

Examination  of  defendant's  witnesses — Special 

appeal. 

Case  No.  1365  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  West  Burdwan, 
dated  the  yth  April  i86g,  reversing  a  deci- 
sion of  the  Moonsiff  of  Burjorah,  dated 
the  20th  January  iS6g, 

Gooroo  Doss  Akhoolee  (Defendant), 
Appellant, 

versus 

Puran  Mundul  and  others  (Plaintiffs),  Re- 

spondents. 

Baboo  Issur  Chunder  Chuckerbutty  for  Ap- 
pellant. 

Baboo  Petumbur  Chatter jee  for  Respondents. 

A  Court  of  first  instance,  beinjEr  satisfied  that  plaintiflf's 
case  could  not  be  established,  refused  to  examine  defend- 
ant's witnesses.  The  l^jwer  Appellate  Court,  differing 
from  the  Moonsiff,  gave  plaintiff  a  decree. 
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Held  that,  although  the  Moonsiff  had  committed  a 

Seat  irregularity,  still,  as  that  point  was  not  raised  in 
e'  Lower  Appellate  Court,  it  could  not  be  taken   in 
special  appeal. 

Markbyy  J. — There  is  no  ground  what- 
ever for  th  is  special  appeal.  The  suit  was  one 
brought  by  the  plaintiff  to  recover  possession 
of  certain  immoveable  property.  If  what  is 
stated  to  us  is  true,  about  which  I  have  some 
doubt,  because  I  think  very  often  things  are 
said  before  us  to  have  occurred  in  the  Lower 
Courts  which  have  never  occurred  at  all — but 
if  what  is  now  stated  is  true,  there  is  no 
doubt  that  the  Moonsiff  has  committed  an 
irregularity.  It  is  said  that,  at  the  conclu- 
sion of  the  evidence  for  the  plaintiff,  although 
the  defendant  had  witnesses  there  whom  he 
wished  to  have  examined,  the  Moonsiff  refus- 
ed- to  do  so,  saying  that  he  was  perfectly 
satisfied  that  the  plaintiff's  case  could  not  be 
established.  That,  no  doubt,  would  be  a 
great  irregularity,  for,  there  being  an  appeal 
upon  the  facts,  the  first  Court  was  bound  to 
take  the  evidence  of  all  the  witnesses  tender- 
ed for  examination,  but  it  does  not  appear 
that  the  defendant  made  any  objection  on 
this  point  when  the  case  was  before  the 
Lower  Appellate  Court. 

The  Lower  Appellate  Court,  differing  from 
the  Moonsiff,  thought  that  the  evidence  which 
the  plaintiff  had  given  was  sufficient  to  estab- 
lish his  case. 

The  defendant  now  comes  before  us  in 
special  appeal,  complaining  that  he  has  been 
shut  out  from  giving  the  evidence  which  he 
was  prepared  to  give  in  the  first  Court,  but 
he  is  not  able  to  show  us  that  he  brought 
this  matter  in  any  way  to  the  notice  of  the 
Subordinate  Judge.  He  makes  a  statement 
upon  that  subject  through  his  vakeel,  which 
I  for  my  part  am  wholly  unable  to  ac- 
cept. He  says  that  his  client's  vakeel  had 
some  discussion  on  the  subject  with  the 
Subordinate  Judge  who  advised  him  to  apply 
to  the  High  Court.  I  do  not  think  we 
should  be  justified  in  believing  on  a  mere 
statement  of  this  description  that  the  Subor- 
dinate Judge  did  any  such  thing.  If  there 
had  been  any  bond- fide  attempt  to  raise  that 
point  and  a  real  desire  to  have  those  witness- 
es examined  in  the  Lower  Appellate  Court, 
there  would  have  been  a  petition  on  the  re- 
cord asking  the  Lower  Appellate  Court  to 
examine  these  witnesses  and  an  order  of  the 
Lower  Appellate  Court  recorded  at  the  back 
of  it ;  so  that,  even  supposing  that  there  had 
been  such  an  irregularity  on  the  part  of  the 
Moonsiff  as  alleged  by  the  appellant>  I  still 


think  the  special  appeal  ought  to  be  dismissed 
with  costs. 

Kemp,  J. —  I  am  of  the  same  opinion. 


The  28th  August  1869. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart. ^  Judges, 

Landlord  and  tenant — LimitattoiL 

Case  No.  1512  of  1869. 

Special  Appeal  from  a  decision  passed   by 
the    Additional    Subordinate     Judge    of 
Dacca,     dated     the    ijth     April    r86g^ 
reversing  a  decision  of  the  Moonsiff    of 
Bohur,  dated  the  2gth  August  i868, 

Ruttun  Monee  Dabee  (Plaintiff),  Appellan/^ 

versus 

Kumolakant  Talookdar  and  others 
(Defendants),  Respondents, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Kalee  Kant  Sein  for  Respondents. 


Where  a  landlord  seeks  to  obtain  hhas 
the  tenant  is  at  liberty  to  plead  limitation  in  bar,  if  he 
has  been  in  occupation  under  a  title  like  that  ol  a 
dur-howladar  for  a  period  of  more  than  12  years. 

Hobhouse,  J, — In  this  case,  the  plaintiff 
sued  for  khas  possession  of  land. 

The  defendants  objected  to  such  khas 
possession,  on  the  ground  that  they  had  held 
possession  as  bye-hotvladars  for  a  f>eriod  of 
more  than  12  years. 

The  Lower  Appellate  Court  has  found  as  a 
fact  that  the  defendants  have  so  held,  and 
has  dismissed  the  plaintiff's  suit  for  khas 
possession. 

In  special  appeal,  it  is  urged,  firstly,  thai 
there  is  no  legal  evidence  of  the  possession 
found ;  and,  secondly,  that  limitation  can  never 
apply  to  such  a  suit  as  this,  the  plaintiff 
being  admittedly  the  landlord,  and  the  de- 
fendants his  tenants. 

We  have  had  the  record  read  over  to  us. 
and  on  the  first  point  we  find  thai  there  is 
evidence  of  the  possession  on  which  the 
defendants  relied — evidence  on  which  the 
Lower  Appellate  Court  might  legally  come  to 
the  conclusion  to  which  it  has  come. 
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On  the  second  point,  we  are  of  opinion 
that  limitation  does  apply  upon  the  finding 
of  the  Lower  Appellate  Court  to  such  a  case 
as  this.  We  think  that,  when  a  landlord 
seeks  to  obtain  khas  possession  of  any 
land,  and  when,  on  the  other  hand,  it  is 
alleged  by  the  tenant  that  such  khas  posses- 
sion cannot  be  given  because  he,  the  tenant, 
has  been  in  occupation  under  a  title  like  that 
of  a  dur-howladar  for  a  period  of  more  than 
12  years,  limitation  might  apply  in  bar  of 
khas  possession.  The  question  that  would 
have  to  be  determined  in  such  a  suit  would 
be  whether  the  landlord  had  been  in  khas 
possession  of  the  land  at  any  time  within  12 
years  of  suit.  If  he  had  not,  and  if,  on  the 
other  hand,  the  tenant  had  been  for  more 
than  that  period  in  possession  under  a  right 
such  as  that  of  the  bye-hozvladaree  before 
us,  which  the  landlord  could  not  disturb, 
clearly  whatever  other  rights  the  landlord 
might  have,  the  tenant's  12  years'  right  of 
occupancy  would  prevent  him,  the  landlord, 
from  obtaining  khas  possession  of  the  land, 
that  is,  from  ejecting  the  tenant. 

The  special  appeal  is  dismissed  with  costs. 


The  28th  August  1869. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  Dwarka- 
nath  Mi  tier,  Judges, 

Possessory  suit — Issues. 

Case  No,  854  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghl\\  dated  the  yth  No- 
vemher  t868,  affirming  a  decision  of  the 
Moonsiff  of  Seramporcy  dated  the  ijth 
December  i86j, 

Joy  Kishto  Mookerjee  (Plaintiff), 
Appellant, 

versus 

Hureehur  Mookerjee  and  others  (Defend- 
ants), Respondents. 

Bahoos   Alohendro  Lall  Shome  and  Pearee 
Mohun  Mookerjee  for  Appellant. 

Baboos  Bhyruh  Ch under  Banerjee  and    Urn- 
bika  Churn  Banerjee  for  Respondents. 

Where  certain  zemindars  sued  to  recover  khas  pos- 
session of  certain  shares  of  land,  allejrInjEf  that  defend- 
ants were  wrongfully  in  possession,  it  was  held  that, 
thou|^  bound  to  prove  their  rijfht  to  khas  possession, 
yet,  whether  they  proved  themselves  to  have  been 
recently  in  khas  possfrssion  or  not,  they  had  a  ri{jht 
to  a  decision  as  to  the  alleged  wrongful  possession  of  the 
defendants. 


Macpherson,  J. — It  appears  to  us  that» 
even  if  the  plaintiffs  have  failed  to  prove 
that  they  were  in  possession  as  alleged,  the 
Judge  ought  to  have  gone  on-vviih  the  case, 
and  tried  the  question  of  the  defendants' 
rights. 

The  plaintiffs  are  admittedly  three  of  the 
zemindars,  and  they  sue  to  recover  khas 
possession  of  shares  amounting  to  a  7 
annas  3  cowries  i  krant  share  in  three  plots 
of  ground.  They  allege  that  the  defendants 
(other  than  their  co-sharers)  were  wrongfully 
in  possession  of  those  7-annas  shares.  It 
seems  to  us  that  they  had  a  right  to  a  deci- 
sion on  this  point,  whether  they  proved 
themselves  to  have  been  recently  in  khas 
possession  or  not.  «» 

Of  course,  the  defendant,  who  claims  the 
tenure  which  stood  in  the  names  of  ^lanick 
and  Goburdhun,  may  establish  his  legal 
right  to  that  possession  on  such  grounds  as 
may  be  open  to  him,  including  long  posses- 
sion, if  he  has  had  such  possession  as  will 
give  him  a  title. 

We  quite  agree  with  the  Judge  that,  as  the 
plaintiffs  sue  exclusively  for  khas  possession, 
they  must  prove  their  right  to  it,  and  that, 
if  they  do  not  prove  their  right  to  it,  their 
suit  should  be  dismissed. 

We  reverse  so  much  of  the  decision  of 
the  Judge  as  dismisses  the  plaintiffs'  suit, 
and  we  remand  the  case  to  the  Judge  that 
the  case  may  be  farther  heard  upon  the 
question  of  title,  and  that  the  question  of 
title  may  be  decided.  The  costs  of  the 
remand  will  follow  the  result. 


The  28th  August  1869. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.y  Judges, 

Service  of  notice — Evidence. 

Case  No.  1479  of  ^^^9  tinder  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Mymensinghy 
dated  the  2gth  March  i86g,  affirming  a 
decision  of  the  Assistant  Collector  of  that 
District,  dated  the  4th  A  ugust  1866. 

Raj  Kishore  Dutt  (one  of  the  Plaintiffs), 

Appellant, 

venus 

Bydonath  Shaba  and  others  (Defendants), 

Respondents, 
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Baboo  Nuleet  Chunder  Sein  for  Appellant. 
Baboo  Kishen  Dyal  Roy  for  Respondents. 

A  return  by  tbe  Nazir  to  the  effect  that  the  peon 
swears  that  a  notice  has  been  served  is  insufficient 
in  law  to  prove  the  service  without  the  deposition,  on 
oath,  of  tne  serving  peon  taken  before  a  competent 
authority. 

Bay  ley  t  J, — We  think  this  special  appeal 
should  be  dismissed  with  costs. 

This  was  a  suit  against  a  farmer  and  three 
sureties.  The  sureties  appeared  and  denied 
the  plaintiff's  claim.  They  stated  that  it 
was  true  that  there  was  a  kubooleut  given  by 
the  farmer-defendant  to  which  they  were  wit- 
nesses, but  that  their  names  were  interpolated 
ii^the  deed  as  sureties,  while,  in  fact,  they 
were  but  witnesses. 

On  the  day  of  hearing,  the  plaintiff  did 
not  appear,  and  the  suit  was  dismissed  for 
default  by  the  Assistant  Collector  on  the  7th 
June  1866. 

On  the  19th  June,  the  plaintiff  applied  for 
revival  of  the  suit  under  Section  58,  Act  X. 
of  1859,  and  on  the  nth  July  an  order  was 
passed  granting  the  application  for  revival. 
The  case  was  then  tried  by  the  Assistant 
Collector  ex  parte ^  and  he  again  dismissed 
the  plaintiff's  suit. 

An  appeal  was  preferred  from  this  order 
to  the  Judge,  who,  on  the  i8th  January 
1867,  reversed  the  judgment  of  the  Assist- 
ant Collector,  and  gave  the  plaintiff  a  decree 
as  against  the  sureties. 

There  was  then  a  review  sought  of  this 
decision,  and  on  the  26th  November  1868, 
the  present  Judge  granted  the  review,  re- 
versed the  former  judgment  of  the  Judge, 
and  restored  the  order  of  the  Assistant  Col- 
lector dismissing  the  plaintiff's  suit. 

From  this  decision,  the  plaintiff  appeals 
specially,  but  we  think  it  unnecessary,  and 
in  fact,  after  proceeding  to  a  certain  length 
in  the  arguments,  the  pleader  himself  elects 
not,  to  enter  into  the  merits  of  the  conten- 
tions raised  in  special  appeal.  We  find  that, 
after  the  permission  given  on  the  nth  July 
1866  for  the  revival  of  the  suit,  and  be- 
fore any  hearing  had  been  actually  come  to, 
the  sureties  defendants  are  not  shown  to 
have  been  legally  served  with  any  notice, 
nor  any  proof  taken  by  the  Collector,  before 
deciding  the  case,  of  the  due  service  of 
notice  upon  those  defendants.  There  is 
no  deposition  of  the  serving  peon  on  the 
records  of  the  case,  as  taken  by  the  Collector 


or  any  one  competent  to  do  so.  There  is 
simply  a  return  by  the  Nazir  to  the  effect 
that  the  peon  swears  that  such  a  notice 
had  been  served  on  the  defendants ;  but  a 
bare  return  like  this  without  the  deposition 
on  oath  of  the  serving  peon  taken  before  a 
competent  authority,  which  the  Nazir  is  not, 
is  wholly  insufficient  in  law  to  prove  the 
service. 

As,  then,  the  defendants  were  proved  to 
have  been  not  served  with  notice,  there  was 
no  case  before  the  Assistant  Collector  for 
adjudication,  and  the  Collector's  order  of  the 
7th  June  1866  stands  affirmed. 

The  special  appeal  is  distnissed  with  costs. 


The  28th  August  1869. 

Present :     . 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Section  50,  Act  XX.,  i866--Right  to  jnice 

of  trees. 

Case  No.  2755  of  1868. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  6th  July  1S68,  affirming  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  28th  February  1868. 

Janoo  Mundur  and  others  (Defendants), 

Appellants, 

versus 

Hucha  Mundur  (Plaintiff),  Respondent, 

Baboo   Umbika  Churn  Banerjee  for  Appel- 
lants. 

No  one  for  Respondent. 

Section  50,  Act  XX  of  !866,has  no  application  to alease 
of  a  right  to  take  the  juice  of  date  trees,  which  is  more 
a  right  to,  or  benefit  arising  out  of,  standing  trees  or 
timber  than  a  rigfht  or  benefit  to  arise  out  of  land  com- 
ing under  the  description  of  immoveable  property. 

Norman,  J. — In  this  case  the  appellants, 
who  are  the  defendants,  claim  a  right  under 
a  lease  granted  by.  the  proprietor  to  take  ibc 
juice  of  320  date  trees  in  Mouzah  Sunhowlec. 
The  plaintiff  claims  under  a  similar  lease  of 
an  earlier  date  which  is  unregistered,  ibe 
appellants  contend  that  iheir  lease,  though 
later  in  date,  is  entitled  to  priority  over  that 
of  the  plaintiff,  inasmuch  as  it  is  registered. 
Section  50  of  Act  XX.  of  1866  enacts  as  fol- 
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lows :  "  Every  instrument  of  the  kinds 
**  mentioned  in  Clauses  i,  2,  and  3  of  Sec- 
*"  lion  18  shall,  if  duly  registered,  take  effect, 
"  as  regards  the  properly  comprised  therein, 
**  against  every  unregistered  instrument  re- 
'*  laiing  to  the  same  property." 

Now,  the  right  to  take  ihe  juice  of  the 
dale  trees  will  not  fall  within  Section  18, 
CUubC  I,  unless  it  is  a  right  or  interest  to  an 
imraoveahle  property.  Looking  to  the  defi- 
nition of  immoveAble  property  in  the  2nd 
Section  of  ihe  Ad,  it  excludes  '*  standing 
limber  and  growing  crops."  The  definiiion 
of  moveable  property  in  the  same  Section 
includes  **  growing  crops,  grass,  fruit  upon 
•'  trees,  and  properly  of  every  other  descrip- 
"  lion  except  immoveable  properly." 

The  question  is,  does  the  right  to  cut  date 
trees  and  take  the  juice  produced  by  ihem  fall 
wiihin  ihe  description  of  moveable  properly, 
as  the  term  is  limited  in  the  2nd  Section  ? 

The  definition  is  as   follows  :   "  Immove- 
'*  able    property    includes    lands,  buildings, 
"  right  10  ways,  lights,  fisheries,  or  any  other 
'*  benefit  to  arise  out  of  land,  and  ihings  at- 
**  lached  to  ihe  earth,  or  permanently  fastened 
**  to  anything  which  is  attached  to  the  earth; 
**  but  nol  standing   timber ,  grojving   crops ^ 
"  nor  grass."     The  juice  of  date  trees  from 
which  sugar  is  made  being   produced   an- 
nually at  the   season  of  growth  falls  nearly 
wiihin    the    description    of    growing    crop. 
The  right  lo  take  the  juice  in  future  years 
from  standing  irees,  from  which  it  is  produced 
without  cultivation,  is  more  nearly  described 
as  a  right  to  or  benefit  arising  out  of  stand- 
ing irees  or  timber  than    a   right  or  benefit 
to  arise  out  of  land,  such  as  is  described  as 
immoveable  property,     (^n  the  whole,  there- 
fore, though   not   without   some  doubt,    we 
think  that  the  50th  Section  has  no  applica- 
tion to  a  lease  of  a  right  to  take  the  juice 
of  dale  trees.     We,  therefore,  affirm  ihe  deci- 
sion of  the  Lower  Court.     The  appeal  must 
be  dismis^d  with  costs. 


The  31st  August  1869. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Jurisdiction-^Small  Cause  Courts— Hindoo 
Law— Leg^al  necessity. 

Case  No.  1353  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhooty  dated 
the  12th  April  i86g,  reversing  a  deci^ 
sion  of  the  Officiating  Subordinate 
Judge  of  that  District ^  dated  the  t^th 
September  1868, 

Doorhyar  Roy  (one  of  the  Defendants), 

Appellant, 

versus 

Dulsingar  Singh  (Plaintiff),  Respondent, 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Mr,  R,  E,  Twidale  and  Baboo  Chunder 
Madhub  Ghose  for  Respondent. 

A  Small  Cause  Court  has  jurisdiction  to  give  a  simple 
money-decree  in  a  suit  upon  a  bond  in  which  landed 
property  is  hypothecated. 

Held  (by  Glover,  J.),  where  the  family-property  was 
small,  there  was  no  reasonable  necessity  for  contracting^ 
a  large  loan  to  provide  for  the  minor's  investiture 
according  to  the  Hindoo  religion. 

Glover,  J. — ^The  plaintiff  in  tfiis  case 
sues  to  set  aside  a  sale  in  execution  of  a 
Smafl  Cause  Court  decree,  on  the  ground 
that  that  Court  had  no  jurisdiction  to  deter* 
mine  the  suit,  and  also  to  declare  null 
and  void  a  mortgage-lien  imposed  on  the 
esi^ate  by  plaintiff's  mother  and  guardian, 
on  the  ground  that  there  was  no  necessity 
for  the  alienation  such  as  Hindoo  Law 
allows. 

The  suit  was  brought  both   against  thcu 
guardian  and  the  decree-holder. 
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The  defence  was  that  the  hearing  of  the 
suit  was  barred  under  Section  2,  Act  Vlll. 
of  1859 ;  that  there  was  jurisdiction  in  the 
Small  Cause  Court  to  hear  it ;  and  that  there 
was  a  legal  necessity  for  the  sale. 

The  first  Court  held  that  the  suit  was  not 
barred  by  Section  2 ;  that  the  Small  Cause 
Court  had  jurisdiction  to  give  the  decree  it 
did ;  and  that  a  sufficient  legal  necessity  for 
the  loan  was  proved. 

The  Additional  Judge,  on  appeal,  con- 
sidered that  the  Small  Cause  Court  had  no 
jurisdiction  to  entertain  the  suit  as  brought 
by  the  plaintiff,  and  could  not  give  a  decree 
for  what  was  not  asked.  He  also  found 
that  there  was  no  necessity  for  the  plaint- 
iff's mother  and  guardian  to  mortgage  the 
property. 

Against  this  decision  the  defendant  No.  i 
appeals  specially. 

It  appears  to  me  that,  on  the  question  of 
jurisdiction,  the  Additional  Judge  is  wrong. 
No  doubt,  the  original  bond  hypothecated 
landed  property,  and  no  doubt  the  creditor, 
when  he  went  to  the  Small  Cause  Court, 
asked  to  have  his  money  out  of  the  pledged 
property,  but  the  mere  fact  of  his  asking  too 
much  would  not  prevent  the  Court  to  which 
he  applied  from  giving  him  such  relief  as 
was  in  its  power ;  and  if  he  was  content  with 
that  relief,  a  simple  money- decree,  which 
was  what  the  Small  Cause  Court  gave  him, 
I  do  not  see  how  that  decree  can  be  bad  for 
want  of  jurisdiction,  merely  because  the 
plaint  contained  a  further  prayer  which  was 
not  within  the  Court's  competence,  and 
which  was  consequently  not  granted.  The 
Small  Cause  Court  contented  itself  with 
declaring  that  the  money  was  due  under  the 
bond,  and  so  far  it  appears  to  have  had  full 
jurisdiction.  Had  it  gone  further,  or  declared 
the  hypothecated  property  liable  to  be  sold, 
it  would  have  exceeded  its  powers,  but  it 
gave  a  simple  money-decree,  and  that^was, 
it  seems  to  me,  within  them.  Th?  point  has 
been  already  ruled  in  a  Small  Cause  Court 
reference  to  this  Court,  dated  th"?  17th  July 
1869,  in  the  case  of  Ram  SeWuk  Sahoo 
versus  Tuttoo  Roy.* 

The  sale  in  execution  of  the  Small  Cause 
Court  decree  was  duly  made  by  the  Civil 
Court,  and  it  is  not  contended  that  it  was  in 
any  way  irregularly  conducted.  It  loiiuwL, 
therefore,  that  there  being  no  want  of  juris- 
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diction  in  the  Court  that  passed  the  decree, 
the  sale  in  execution- cannot  be  set  aside. 

With  regard  to  the  plea  of  necessity,  it 
appears  to  me  that  the  Additional  Judge 
was  right,  and  that  the  mother  and  guardian 
was  not  justified  in  borrowing  so  large  a 
sum  for  the  purpose  indicated.  It  may  be 
incumbent  on  Hindoo  mothers  to  provide  for 
the  investiture  of  their  sons,  but  where  the 
family-property  is  as  small  as  this  is  said  to 
be  (the  respondent's  witnesses  say  that  it 
produces  i  rupee  12  annas  a  year),  a  loan 
of  Rupees  70  for  the  purpose  of  carrying  out 
one  only  of  the  numerous  Hindoo  cere- 
monies was  preposterous. 

It  is  contended  by  the  special  respondent 
that,  with  reference  to  the  well-known  case  of 
Hunooman  Pershad  decided  by  the  Privy 
Council,  he  was  only  bound  to  satisfy  him- 
self of  the  existence  of  a  reasonable  necessity. 
Granted — but  according  to  his  own  showing, 
he  must  have  known  that  the  necessity  for 
Rupees  70  was  not  reasonable  in  a  person  of 
the  guardian's  position  and  poverty. 

I  think,  therefore,  that  the  plaintiff  is 
entitled  to  a  declaration  that  his  mother  and 
guardian  improperly  burthened  his  property 
with  the  loan  of  Rupees  70,  but  he  cannot 
in  this  suit  have  the  sale  in  execution  re- 
versed, for  that  sale  was  legally  made  in 
satisfaction  of  a  decree  passed  by  a  Court 
having  jurisdiction,  and  the  property  has 
passed  by  the  sale  into  the  hands  of  an 
innocent  third  party  for  value. 

The  special  appeal  therefore  is  allowed, 
and  the  Additional  Judge's  order  modified 
to  this  extent.  Under  the  circumstances, 
I  would  make  each  party  pay  their  own 
costs. 

Milter,  J. — I  concur  with  my  learned 
colleague  in  holding  that  the  Court  of  Small 
Causes  had  jurisdiction  to  pass  the  decree  in 
question,  and  the  plaintiff  is  bound  by 
it.  The  sale  in  execution  of  that  decree  is 
therefore  perfectly  valid,  and  the  plaintiff 
has  no  right  to  ask  us  to  set  it  aside.  Hold- 
ing this  view,  I  think  it  quite  unnecessary^  to 
enquire  whether  the  mortgage  executed  by 
the  plaintiff's  mother  was  a  valid  transaction 
or  not,  inasmuch  as  any  declaration  on  that 
point  in  the  plaintiff's  favor  would  be 
perfectly  useless,  the  property  covered  b/ 
that  mortgage  having  been  sold  in  execntion 
of  a  decree  passed  by  a  Court  of  competent 
jurisdiction,  and  the  plaintiff  being  no  longer 
in  a  position  to  question  that  sale. 
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The  Lst  September  1869. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 
Glover,  Judges. 

Damages. 

Case  No.  1538  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Shahabad, 
doled  the  24th  April  i86g,  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  6th  November  1868, 

Pboolbasee  Koer  (Plaintiff),  Appellant, 

versus 

Parjun  Singh  (Defendant),  Respondent, 

Baboo  Boodh  Sein  Singh  for  Appellant. 

Moulvie  Mahomed  Vusufior  Respondent. 

Damages  canoot  be  claimed  for  mere  abuse  or  threat- 
eatng  langua|g[e« 

MacphersoHy  J. — It  appears  to  me  that 
this  special  appeal  must  be  dismissed  with 
costs.  I  do  not  concur  with  the  Lower  Ap- 
pellate Court  in  the  opinion  that  the  suit  will 
not  lie,  because  of  Section  i,  Act  VIII.  of 
1859.  But  I  think  that  the  suit  was  properly 
dismissed,  because  plaintiff  is  not  entitled  to 
damages  for  mere  abuse,  /'.  ^.,  abusive  lan- 
guage, without  proof  of  any  damages.  The 
Coon  below  finds  in  this  case  that  no 
damage  was  proved,  and  he  says  that,  as  a 
matter  of  fact,  no  damage  was  sustained 
either  from  the  abuse  or  the  threat  of 
usault.  The  suit  is  between  a  grandmother 
and  her  grandson,  and,  in  fact,  merely  arises 
out  of  a  family- quarrel. 

The  appeal  is  dismissed  with  costs. 

Glover,  y. — I  concur  with  Mr.  Justice 
Macpherson,  but  I  also  think  that  the  objec- 
tion taken  in  cross-appeal  is  a  good  objection, 
namely,  that  this  being  a  suit  for  damages 
coming  under  Section  6  of  the  Small  Cause 
Court  Act,  no  special  appeal  to  this  Court 
hw  from  the  decision  of  the  Court  below.  It 
appears  to  me  clear  that  the  term  "  damages  *' 
In  that  Section  includes  a  case  of  this  sort,  for 
the  otmost  that  is  said  to  have  been  done  by 
the  defendant  is  that  he  threatened  the  plaint- 
iff, after  abusing  her,  with  a  lattee.  Now, 
the  only  exception  to  Section  3  is  in  cases 
for  the  recovery  of  damages  on  account  of 
"personal  injury."    In  this  case,  the  mere 

Vol,  XII. 


threatening  with  a  lattee  does  not,  I  think, 
amount  to  "personal  injury,"  and  I  am, 
therefore,  of  opinion  that  this  case  was  of  a 
nature  cognizable  by  a  Court  of  Small  Causes, 
and  that  no  special  appeal  lies  to  this  Court. 


The  1st  September  1869. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 
Glover,  Judges. 

Evidence — Sections  162,  163,  and  170,  Code  of 

Civil  Procedure. 

Case  No.  844  of  1869.  « 

Special    Appeal  from    a    decision     passed 

by     the   Second     Subordinate  Judge    of 

Hooghly,  dated  the    igth  January  j86g, 

reversing  a    decision    of  the  Moonsiff  of 

.  Ghatal,  dated  the  24th  A  ugust  1868, 

Ishan  Chunder  Ghose  and  others  (Plaintiffs), 

Appellants, 

versus 

m 

Hurish  Chunder  Banerjee  and  another 
(Defendants),  Respondents. 

Baboo  Taruclinath  Dutt  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for  Respond- 
ents. 

When  a  defendant  specially  summoned  to  attend  and 
give  evidence  under  Sections  162  and  163,  Code  of  Civil 
Procedure,  failed  to  attend,  and  there  was  evidence  to 
support  the  plaintiff's  case,  the  Court  acted  rightly  in 
dotiding  against  the  defendant  under  Section  170. 

Macpherson,  J. — In  this  case,  the  defend- 
ant, having  been  ordered  to  attend  and  give 
evidence,  without  lawful  cause  failed  to 
comply  with  that  order ;  and,  in  consequence, 
the  Court  of  first  instance  passed  judgment 
against  him.  The  first  Court  decided  in 
favor  wi  the  plaintiff  upon  other  grounds 
also. 

In  appeal,  the  Lower  Appellate  Court  re- 
versed this  order,  not  being  satisfied  with  the 
evidence  of  the  plaintiff,  and  saying  that  the 
Moonsiff  ought  not  to  have  decided  against 
the  defendant,  because  he  failed  to  appear 
and  give  evidence. 

It  appears  to  me  that  the  judgment  passed 
by  the  Court  of  first  instance  against  the 
defendant  was  a  judgment  which  that  Court 
had  full  power  to  pass,  and  which  that  Court 
properly  passed.  And  I  think  that  the  Lower 
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Appellate  Court  was  wrong  in  interfering 
with  that  judgment.  We  have  sent  for 
nuihee  B ;  and  it  appears  clearly  from  it 
that  the  defendant  was  summoned  specially 
under  Sections  162  and  163  of  the  Code  of 
Civil  Procedure,  and  that,  when  he  showed 
cause  against  being  called  upon  to  attend,  the 
Court  was  not  satisfied  with  the  cause  shown. 
Under  these  circumstances,  and  there  being 
evidence  which  supported  the  plaintiff's 
case,  the  Moonsif!  was  quite  right  to  decide 
against  the  defendant  under  Section  170. 
The  judgment  of  the  Lower  Appellate  Court 
ought  to  be  reversed,  and  the  judgment 
of  the  Court  of  first  instance  restored  with 
costs. 

*  Ghver,  J, — 1  am  of  the  same  opinion. 
It  is  quite  clear  that  the  order  of  the  Moon- 
sif! was  based  substantially  on  the  default  of 
the  defendant  to  come  in  and  give  evidence, 
and  it  appears,  moreover,  that  the  defendant 
was  summoned  after  enquiry  on  the  part  of 
the  Moonsif!  that  his  evidence  was  necessary 
for  the  elucidation  of  the  case. 


The  2nd  September  1869. 

Present  : 

The  Honble   VV.  Markby   and   Sir  Charles 
Hobhouse,  Bar/.,  fudges, 

Bxecotion— Partial  satisfaction — Remanent 

decree. 

Case  No.  325  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the 
ist  May  i86g^  affirming  an  order  0/  the 
Subordinate  Judge  of  that  District^  dated 
the  8th  September  1868, 

Tej  Narain  Chatterjee  (Judgment-debtor), 

Appellant^ 

versus 

Ram  Tunoo  Mojoomdar  (Decree-holder), 

/Respondent. 

Baboos  Kishen  Succa  Mookerjee  and   Issur 
Chunder  Chuckerbutty  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

The  rule  of  law  which  forbids  application  for  execu- 
tion of  part  of  a  decree  does  not  bar  application  for  all 
that  remains  due  upon  a  decree  where  the  rest  has  been 
previously  satisfied. 


Markby^  J, — I  think  that  really  the  only 
question  in  this  special  appeal  is  the  first. 
I  think  that,  if  the  petition  for  execution  can 
be  considered  to  be  a  good  one,  no  question 
arises  on  limitation. 

The  Lower  Couits  have  held  that  execu- 
tion is  not  barred,  and  they  were,  I  think, 
perfectly  justified  in  so  holding,  when  they 
found  that  proceedings  were  taken  upon 
this  decree  in  January  1867,  and  that,  sab- 
sequent  to  that  date,  satisfaction  was  entered 
up  for  one-half  of  the  amount  of  money 
due  under  the  decree.  It  might  well  be 
inferred  that  that  payment  was  made  in  con- 
sequence of  the  proceedings  taken  at  that 
date,  and  that  they  were,  therefore,  proceed- 
ings in  execution  sufficient  to  preserve  the 
decree  from  limitation. 

The   principal   question   which   arises  in 
the  case  is  on  the  other  and  first  objection, 
as  to  whether  or  no  the  present  execution 
of  a  part  of  the  decree  cannot  be  executed. 
Now,   it   has   been   frequently  held  by  this 
Court,  and  I  entirely  concur  in  that  view  of 
the  law,  that  no  execution  can  issue  for  part 
of  a  decree,  although  under  certain  circum- 
stances part  decree-holders  can  apply  for  and 
obtain  process  of  execution ;  but  that  means 
process  of  execution  for  the  whole  of  the 
decree;  but  on  looking  to  the  facts  of  ibis 
case  somewhat  closely,  it  would  appear  that 
there  was  no  application  for  execution  for  a 
part  of  the  decree.     The  parties  who  are 
now  entitled  to  the  benefit  of  the  decree  are 
not   the  original  parties   to   the  suit.     The 
original  party  to  the  suit  was  one  Hurish 
Chunder  Roy.     His  decree  was  sold,  and 
by   some   proceed  in  jis,    into  the   nature   of 
which  it  is  not  necessary  to  enter  at  present, 
certain  persons,    named   Biressur,   Modhoo 
Soodun,  and  Ram  Tunoo,  were  entered  upon 
the  record  as  joint  decree-holders.     It  seems 
that,  as   between   themselves,   Biressur  was 
entitled  to  an  8-annas  share  and   Modhoo 
Soodun  and  Ram  Tunoo  to  the  other  8-annas 
share,  but  they  were  placed  upon  the  record 
as  joint  decree-holders.     On  the  and  of  June 
1868,    all    these    persons    were   before  the 
Court,  and  Biressur  then  informed  the  Court 
by  petition  that  he  had  received  in  full  bis  8- 
annas  share  in  the  proceeds  of  the  decree, 
that   he  had   no  further  claim  against  the 
judgment-debtor,  and  that  he  left  the  execu* 
tion  of  the  remainder  of  the  decree  to  his 
co-judgment-creditors  Modhoo  Soodun  and 
Ram  Tunoo.     Upon  that,  the  Court  made 
an    order,    which    was   not   perhaps    quite 
formal,  that  Biressur  had  received  his  half 
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share  of  the  decree ;  but  ihat  order,  I  think, 
amoonted  substantially  to  the  only  order 
which  the  Court  had  the  power  to  make,  and 
which  was  to  enter  satisfaction  for  8  annas 
of  the  whole  amount  of  the  decree.  Then 
upon  the  same  day,  It  appears  that  Ram 
Tanoo  and  Modhoo  Soodun  asked  the 
Court  for  execution  of  what  they  called 
their  share  of  the  decree ;  but*  taking 
that  application  together  with  the  position 
of  the  parties  at  the  time,  I  think  that 
was,  in  fact,  an  application  for  execution 
of  all  that  then  remained  due  upon  the  de- 
cree, and  therefore  I  think  it  was  an  appli- 
cation which  the  Court  was  at  liberty  to 
allow  under  Section  207,  which  says,  if  there 
be  two  or  more  decree-holders,  one  or  more  of 
them  may  make  the  application,  '*  if  the  Court 
shall  see  suflicient  cause  for  allowin.?  him  or 
them  to  make  such  application."  There  was 
clearly  sufficient  reason  in  this  case  for  al- 
k)wing  them  to  make  that  application,  for  it 
was,  in  fact,  part  of  an  arrangement  entered 
into  between  these  parties  amongst  them- 
seUts  and  in  the  presence  of  the  Court. 
Although,  therefore,  I  do  not  wish  to  throw 
any  doubt  whatever  upon  the  rule  of  law 
that  there  can  be  no  application  for  execu- 
tion of  part  of  a  decree,  it  is  sufficient  in 
this  case  to  say  that  there  was  no  applica- 
tion for  execution  of  a  part  of  the  decree, 
hot  an  applicaiion  for  all  that  then  remained 
due  upon  the  decree,  the  rest  having  been 
previoasly  satisfied. 

The  result  is  that  the  appeal  will  be  dis- 
missed with  costs. 

hothouse^  J. — I  agree. 


The  2nd  September  1869. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  Dwar- 
kanath  Mitter,  Judges, 

Remme  Courts— Jurisdiction— Section  zo,  Act 

VI.  <a  C).  1862. 

Case  No.  948  of  1869  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Ihi  Judicial  Commissioner  of  Chota  Nag- 
pore,  dated  the  2nd  February  i86g,  re- 
versing a  decision  of  the  Deputy  Collect- 
or of  that  District  J  dated  the  jist  August 

tm. 


Anunt  Manjhee  (Defendant),  Appellant, 

versus 

Joy  Chunder  Chowdhr}'  and  others  (Plaint- 
iffs), Respondents. 

Baboo  Khettur  Mohun  Mookerjee 
for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Pitambur 
Chatterjee  for  Respondents. 

Section  10,  Act  VI.  (B.  C.)  of  1862,  merely  empowers 
Revenue  Officers  to  decide  what  rate  of  rent  the  tenaot 
of  a  particular  parcel  of  land  has  been  paying,  and 
does  not  empower  them  to  declare  that  rent  at  a  certain 
rate  shall  be  paid,  simply  because  rent  at  that  rate 
has  been  paid  by  the  tenants  of  neighbouring  lands.    ^ 

Macpherson,  J, — ^It  appears  to  me  that 
the  judgment  of  the  Lower  Appellate  Court 
is  wrong. 

The  plaintiffs  sued  for  a  kubooleut  at 
Rupees  35-14-6,  at  which  the  jumma  has 
(as  the  plaintiffs  state)  been  assessed,  accord- 
ing to  the  prevailing  rate  in  the  neighbour- 
hood. 

The  suit  is,  in  fact,  a  suit  for  a  kubooleut 
at  an  enhanced  rate ;  and  the  plaintiffs,  with- 
out attempting  to  prove  their  right  to  en- 
hance the  rent  under  any  of  the  provisions 
of  Act  X.  of  1859,  relied  exclusively  upon  a 
decision  of  a  Deputy  Collector  passed  in  a 
proceeding  held  by  him  under  Section  10  of 
Act  VI.  of  1 86 J  (B.  C). 

The  Court  of  first  instance  did  not  treat 
this  decision  as  conclusive ;  and  as  the  plaint- 
iffs declined  to  take  a  decree  at  the  rate  ad* 
mitted  by  the  defendant,  the  suit  was  dis- 
missed. 

The  Lower  Appellate  Court  reversed  this 
decision,  holding  that  the  Deputy  Collect- 
or's proceeding  under  Act  VL  of  1862 
(B.  C.)  conclusively  proved  that  the  plaint- 
iffs were  entided  to  rent  as  prayed  by 
them. 

There  can  be  no  doubt  that  the  decision 
of  a  Revenue  Officer  acting  under  Section  10 
of  Act  VL  of  1862  (B.  C.)  is  final  if  not 
reversed  on  appeal,  if  the  decision  be  on  a 
matter  with  which  that  Section  authorizes' 
him  to  deal.  But  in  the  present  instance, 
what  the  Revenue  Officer  did  was  to  assess 
upon  the  land  such  rent  as  he  thought  pro- 
per. This  is  quite  beyond  the  power  of  any 
one  acting  under  Section  10  of  Act  VL  of 
1862  (B.  C).    The  sole  object  of  that  Sec- 
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tion  is  to  aaihorize  the  Revenue  Courts  to 
ascertain  for  the  landlord  what  the  existing 
condition  of  his  estate  is,  what  are  the  mea- 
surements, what  the  names  of  the  tenants, 
what  the  rents  that  they  are  paying.  But 
the  Section  does  not  empower  Revenue  Offi- 
cers to  give  the  go-by  to  all  the  provisions  of 
Act  X.  of  1859  as  to  the  enhancement  of 
rent,  and  to  decide  that  rent  at  a  certain  rate 
is  to  be  paid  for  a  holding,  because  the  tenants 
of  neighbouring  lands  pay  at  the  rate.  Al] 
that  can  be  decided  is  the  rate  of  rent  which 
the  tenant  of  any  particular  parcel  of  land 
has  been  paying ;  and  the  Revenue  Officer, 
who  cannot  find  out  what  rent  the  tenants 
Jiave,  as  a  matter  of  fact,  been  paying,  has 
no  power  to  proceed  to  assess  the  rent,  or  to 
declare  what  rent,  in  his  opinion,  the  tenant 
ought  to  have  paid,  or  ought  in  future  to 
pay. 

If  the  defendant  proves  that  he  ha's  never 
paid  more  than  the  18  rupees  which  he  ad- 
mits— or  if  the  plaintiffs  do  not  prove,  in- 
dependently of  the  decision  under  Section 
10  of  Act  VI,  of  1862  (B.  C),  that  they  are 
entitled  to  rent  at  the  rate  claimed  by  them 
in  their  plaint,  then  the  suit  ought  to  be  dis- 
missed. 

The  judgment  of   the  Lower   Appellate 

Court  is  reversed,  and  the  case  is  remanded 

to  be  tried  again  de  novo.  Costs  will  abide 
the  result. 

Mtiier,  J, — I    entirely    concur  with    my 
learned  colleague. 


The  2nd  September  1869. 

Present : 

The  Hon'ble  W.  Markby  and  Sir  Charles 
Hobhouse,  Bart.,  Judges, 

Jurisdiction— Joint  decree-holders. 

Case  No.  1485  of  1869.    • 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burdwaii^ 
dated  the  joth  March  i86g,  affirming  a 
decision  of  the  Moonsiff  of  Mahomed- 
pore^  dated  the  ist  February  i86g, 

Huro  Mohun  Roy  (one  of  the  Defendants), 

Appellant^ 

versus 

Khettro  Monee  Dossee  (Plaintiff), 
Respondent, 


Baboo  Nil  Madhub  Sein  for  Appeliani. 

Baboo  Greeja  Sunkur  Mojoomdar  for 
Respondent. 

A  suit  agrainst  a  co-sharer  for  a  share  of  money  fe- 
covered  by  the  plaintiff  upon  a  decree  which  was  lout 
property  may  be  brought  in  a  Small  Cause  Court 

Markby,  J.— In  this  case  what  the  plaintiff 
asks  for  is  to  recover  from  his  co-sharer  bis 
share  of  the  money  which  has  been  recover- 
ed by  him  upon  a  decree  which  the  plaintiff 
alleges   to  be  joint  property.     The  money 
was  not  actually  recovered  by  the  decree- 
holder,   but  there  was  a  transaction  in  ibe 
nature  of  a  set-off  against  some  other  claim, 
and  this,  in  law,  would,  no  doubt,  amount  lo 
the  same  thing  as  if  he  had  recovered  the 
money.     Now,  this  is  just  one  of  those  claims 
which  may  be  looked  upon  in  two  or  three 
different   ways,    but    I    do    not   think  it  is 
necessary  for  us  in  this  case  to  examine  the 
matter  minutely,  or  to  decide  precisely  which 
is  the  proper  mode  of  viewing  this  case,  for 
the  suit  was  one  which  would  come  within 
one,  if  not  more  than  one,  of  the  descriptions 
in  Section  6  of  the  Small  Cause  Court  Ad. 
It  is  clear  that  it  was  either  a  suit  for  money 
due  on  a  contract  (that  is,  what  would  be  in 
this  case  an  implied  contract),  or  for  personal 
property,  or  for  the  value  of  personal  pro- 
perty, or  for  damages.     It  clearly  falls  under 
one   of  these   descriptions,    and,   if  so,  the 
jurisdiction  would   be  in   the  Small  Cause 
Court,  and  no  special  appeal  would  lie. 

I  think,  therefore,  that  the  special  appeal 
must  be  dismissed  with  costs. 

Hobhouse,  J. — I  agree. 


The  3rd  September  1869. 
Present : 

The  Hon'ble  W.  Markby  and  Sir  Charles 
Hobhouse,  Bart ,  Judges. 
Defamation —  Damages— Jurisdiction. 
Case  No.  1396  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Hooghly, 
dated  the  12th  June  i86g,  modifying  a 
decision  of  the  Moonsiff'  of  Sulkea^  dated 
the  12th  January  i86g, 

Dhurmo  Doss  Koondoo  (Defendant), 
Appellant^ 

versus 

Koylash  Kaminee  Dossia  (Plaintiff)^ 
Respondent, 
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Bohoo  Gopeenalh  Mookerjee  for  Appellant. 
Baboo  Rash  Baharee  Ghose  for  Respondent. 

In  a  suit  for  damans  for  defamation  of  character,  the 
platotiff  is  not  required  by  any  absolute  rule  of  law 
to  ^ve  affirmative  evidence  of  the  falseness  of  the 


Qttcfre, — Before  a  suit  can  lie  in  a  case  of  this  kind,  is 
it  nenssary  to  presume  that  actual  pecuniary  damage 
has  resulted  ? 

Markbyy  J. — The  first  question  which 
arises  in  this  case  is  whether  or  no  any 
special  appeal  will  lie,  the  suit  being  one 
founded  upon  defamation,  in  which  the  da- 
mages claimed  are  Rupees  500.  Precisely 
this  question  ha3  arisen  in  two  cases  which 
have  come  recently  before  myself  silting 
with  Mr.  Justice  Kemp,  and  we  held  then 
apoD  the  words  of  the  3rd  Clause,  3rd 
Exception,  of  Section  6  of  the  Mofussil 
Small  Cause  Court  Act,  that  cases  of  this 
kind  were  on  account  of  an  alleged  personal 
injury,  and  that  it  must  be  presumed  that 
actual  pecuniary  damages  had  resulted  from 
the  injury,  otherwise  the  suit  would  not  lie 
at  all,  and  that,  therefore,  they  were  within 
the  proviso,  and  open  to  that  exception, 
that  is  to  say,  within  the  jurisdiction  of 
the  Small  Cause  Court.  No  case  was  cited 
before  us  on  either  of  these  occasions,  but 
now  it  has  been  brought  to  our  notice  that 
a  contrary  view  has  been  taken  in  a  case 
reported  in  Volume  X.  of  the  Weekly  Re- 
porter, page  114.  I  am  not  at  this  mo- 
ment prepared  to  say  that  I  have  altered 
my  opinion,  because  it  is  not  necessary 
in  the  view  which  we  take  of  the  merits 
of  this  case,  and  for  the  purposes  of  this 
case,  to  adopt  any  final  view  on  that' 
question.  I  only  wish  to  say  that,  had  I  been 
aware  that  a  different  view  had  been  taken 
of  this  Section  of  the  Small  Cause  Court 
Act  by  another  Division  Bench,  I  should 
have  given  the  matter  more  consideration 
than  1  did  in  either  of  those  cases. 

In  the  present  case,  even  assuming  that  we 
have  jurisdiction,  I  think  it  is  perfectly  clear 
that  this  special  appeal  ought  to  be  dismissed. 
The  only  ground  which  has  been  taken  be- 
fore us  is  that  the  Lower  Appellate  Court 
was  wrong  in  giving  a  decree  to  the  plaint- 
iff, she  not  having  called  any  witnesses  as 
evidence  to  establish  her  character  and  the 
falseness  of  the  charge  of  unchastity  which 
was  the  defamation  alleged.  Ic  appears, 
however,  that  the  only  definite  shape  that 
that  charge  had  ever  taken  at  the  time  when 
she  brought  forward  her  evidence  in  this 


suit  was,  that  her  husband  had  in  his  life- 
time put  her  away  for  her  unchastity.  She 
did  call  two  witnesses,  chiefly,  indeed,  to 
prove  the  amount  of  damages  she  had  in- 
curred, but  one  of  these  distinctly  states  that 
she  had  lived  with  her  husband  until  the 
time  of  his  death ;  therefore  there  was  evi- 
dence, and  sufficient  evidence,  if  the  Court 
chose  to  act  upon  it  (whatever  the  rule 
of  law  may  be),  to  justify  the  call  upon 
the  defendant  to  prove  the  unchastity  which 
he  alleged.  Moreover,  as  I  am  reminded 
by  Mr.  Justice  Hobhouse,  there  was  aho 
evidence  in  the  deposition  of  the  defendant 
himself,  and  strong  evidence,  in  my  opinion, 
in  favor  of  the  plaintiff's  case,  because  it 
was  shown  that,-  under  the  directions  of  a 
family-arbitration,  the  person  who  now 
makes  these  aspersions  upon  her  charac- 
ter had  handed  over  to  her  a  portion  of  the 
property  formerly  belonging  to  her  husband. 
But  I  would  go  even  one  step  further,  and 
I  am  not  prepared  to  say  that,  even  without 
the  evidence  that  there  was  in  this  case,  that 
there  is  any  absolute  rule  of  law  which  re- 
quires the  plaintiff  in  every  suit  for  defama- 
tion to  give  affirmative  evidence  of  the  false- 
ness of  the  charge  made.  I  think  that  there 
are  cases  in  which,  from  the  nature  of  the 
charge  itself,  the  greater  or  less  particularity 
with  which  it  is  made,  and  the  steps  which 
the  party  making  it  has  taken  to  establish 
that  charge,  and  generally  his  conduct  with 
respect  to  it,  it  may  be  right  to  call  upon  the 
party  who  has  made  the  charge  to  establish 
the  truth  of  his  assertions,  without  calling 
upon  the  plaintiff  to  establish  by  affirmative 
evidence  that  it  is  false ;  but  in  this  case  it  is 
not  necessary  to  go  to  that  length,  as  there 
was  evidence  on  the  part  of  the  plaintiff  to 
show  that  the  charge  which  was  made  against 
her  was  false.  I  think,  therefore,  that,  under 
any  circumstances,  the  special  appeal  ought 
to  be  dismissed  with  costs. 
Hobhouse^  J, — I  agree. 
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The  3rd  September  1869. 

Present : 

The  Hon'ble  W.  Markby  and  Sir  Charles 
Hobhouse,  Bar/.,  fudges. 

Review — ^Jurisdiction. 

Case  No.  1358  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burdwan, 
dated  the  loth  March  i86g,  affirming  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  8th  September  1868. 

Nubo  Kristo  Mookerjee  (Plaintiff), 
m  Appellant^ 

versus 

Nudiar  Chand  Haltee  (one  of  the  Defend- 
ants), Respondent, 

Bahoos  Tarucknath  Sein  and  Pearee  Mohun 
Mookerjee  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

Asuit  havinsr been  decreed ^^r  parte,  defendant  applied 
for  a  revival  thereof  under  Section  119,  Code  of  Civil 
Procedure.  The  application  havinprbeen  rejected,defend- 
ant  appealed,  and  the  first  Court  was  directed  to  inquire 
whether  there  was  sufficient  cause  for  the  non-appearance 
of  the  defendant.  This  was  done,  and  the  defendant  was 
allowed  to  defend  the  suit.  The  plaintiff  then  appealed 
to  the  Judfife  who  reversed  the  last  order.  Both  parties 
then  went  back  to  the  Moonsiff  who,  on  26th  April  1S67, 
recorded  a  proceeding  that  the  original  ex-par te  order 
was  to  stand.  In  the  meantime,  the  defendant  appealed 
to  the  High  Court,  whic!i  reversed  the  Judge's  order. 

Held  that  the  effect  of  the  High  Court's  order  was 
to  render  valid  the  Moonsiff 's  order  admittmg  the  defend- 
ant^ to  defend  the  suit,  and  that  no  application  for 
review  was  necessary  on  the  part  of  the  defendant. 

^  Held  that  the  High  Court's  order,  being  a  final  deci- 
sion by  way  of  appeal  on  a  question  which  arose  in  the 
suit,  could  not  be  interfered  with  except  by  the  Privy 
Council. 

Markby,  J. — I  think  this  special  appeal 
ought  to  be  dismissed.  Looking  to  the 
matter  closely,  and  ascertaining  the  real 
facts  of  the  case,  I  think  it  is  quite  clear 
that  the  ground  argued  does  not  arise,  and  I 
think  I  may  even  go  so  far  as  to  say  that, 
if  the  vakeel  who  argued  the  case  before 
us  for  the  special  appellant  had  looked  into 
the  matter  as  he  undoubtedly  ought  to  have 
done,  he  must  have  himself  seen  that  it  does 
not  arise. 

It  appears  that,  on  the  i8th  of  April  1863, 
the  suit,  which  was  one  in  the  nature  of  a 
suit  for  a  resumption  of  lakheraj  land,  was 
decreed  ex  parte.    On  the  8th  of  January 


1866,  the  defendant  applied  for  a  revival 
of  the  suit  under  Section  119.  The  Moon- 
siff rejected  that  application,  and  the  de» 
fendant  thereupon  appealed  to  the  Judge. 
On  the  9th  December  1866,  the  Judge 
directed  the  Moonsiff  to  enquire  whether 
there  was  sufRcient  cause  for  the  non-ap- 
pearance of  the  defendant.  The  Moonsiff 
made  that  enquiry,  and  on  the  14th  Janaanr 

1867,  finding  that  there  was  good  cause, 
admitted  the  defendant  to  come  in  and  defend 
the  suit. 

The  plaintiff  then  appealed  to  the  Judge 
against  that  order,  and  on  the  3rd  of  April 
1867  the  Judge   reversed  the   order  oi  the 
Moonsiff.     The  effect  of  that  order  of  the 
Judge  was  to  restore  and  give  effect  to  the 
original  ex-parte  decree  of  the    i8th  April 
1863.    Then,  I  suppose  for  the  sake  of  greater 
security,    the    parties,    notwithstanding  that 
order,  went  back  to  the  Moonsiff,  and  on  the 
26ih    April    1867   the    Moonsiff,    distinctly 
acting  upon  the  order  of  the  Judge,  and  not 
upon  his  own  opinion,  that  he  ought  to  admit 
ihe  defendant  to  come  in  and  defend  the  salt, 
records  a  proceeding  that  the   original  ex- 
parte  order   of   the    i8th   April    i86j  is  to 
stand.     To  my  mind  that  proceeding  was 
altogether  unnecessary,  as  the  order  passed 
in  it  was  a  necessary  consequence  of  the 
Judge's  order,  but,  at  any  rate,   it  is  quite 
clear  that  the  Moonsiff  was   only  carrying 
out  the  effect  of   the  latter  order.    In  the 
meantime,  however,  the  defendant  was  ap- 
pealing to  this  Court,  and  this  Court,  on  the 
1st  of  January  1868,  reversed  the  order  of 
the   Judge.     Clearly   the   effect  oi  that  re- 
versal  was  entirely  to   do   away   with  the 
proceeding  of  the  Moonsiff  of  the  26th  April 
1867,  and  to  restore  the  order  of  the  Moon- 
siff of  the  14th  of  January  1867,  by  which 
he  had  declared  his  intention  to  allow  the 
defendant  to  come  in  and  defend  the  suit. 
Then,  on  the  8ih  of  April  1868,  the  defeod- 
ant  took  a  course  which  is  described  before 
us  as  an  application  for  review  of  the  decree 
of  the  26th  April  1867.     Possibly  the  form 
of  that   application   may  in  some  measure 
justify   that   description   of    it,   but  to  tny 
mind  it  is   quite   clear  that  it  was  not  a 
proceeding   in   any   way   connected  with  a 
review,  for  there  was  no  decree  of  the  26ta 
April    1867.     The  only  decree  which.lhcn 
existed  was  the  ex-parte  decree  of  the  xoffl 
April  1863,  but  that  decree  was  subject  to^thc 
then  only  existing  order,  namely,  thai  passed 
by  the  Moonsiff  on  the  14th  of  Januaiy  i^Tj 
by  which  he  had  determined  to  set  it  aside,  and 
to  allow  the  defendant  to  defend  (he  suit. 

f 


1869.] 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


375 


Therefore,  the  first  ground  of  appeal,  which 
is  that  the  application  for  review  of  the  8ih 
of  April  1668' was  too  late,  because  it  was 
made  after  90  days,  and  that  no  reasons  were  j 
given  for  admitting  it  after  time,  seems  to 
me  altogether  to  fail,  for  when  the  Moonsiff 
beard  the  application  of  the  8th  April  1 868, 
be  was  not  hearing  the  case  in  review  of  his 
order  of  the  26th  of  April  1867,  but  he  was 
heanng  it  in  consequence  of  his  order  of  the 
14th  January  1867,  which,  by  the  decision 
of  this  Court,  had  become  a  valid  order. 


The  4th  September  1869. 


Present  : 


I  may  here  state,  as  it  is  now  brought  to 
my  mind,  and  it  appears  to  be  so,  that  it  was 
perhaps  the  somewhat  unnecessary  and  some* 
what  informal  proceeding  of  the  26th  of 
April  1867  which  misled  the  defendant  into 
making  this  application  as  an  application  for 
review  on  the  8th  April  1868.  It  would 
folly  account  for  the  form  of  the  application, 
hot  it  does  not  affect  the  rights  of  the  par- 
tics;  and  if  both  the  proceedings  of  the  8ih 
April  1868  and  of  the  26th  April  1867  were 
struck  out,  the  jurisdiction  of  the  Moonsiff 
vould  have  been  just  the  same.  I  think, 
therefore,  as,  I  have  already  said,  that  the 
first  ground  of  appeal  before  us,  that  the 
application  for  review  was  too  late,  altogether 
fails,  because  no  application  for  a  review  was 
necessary  at  all. 

The  next  ground  is  one  which  I  must  say 
has  taken  me  somewhat  by  surprise.  We 
are  asked  by  the  pleader  for  the  special 
appellant  to  consider  whether  or  no  the  order 
of  the  High  Court  of  the  1st  January  1868, 
declaring  that  there  was  no  appeal  against 
the  order  of  the  Moonsiff  of  the  14th  January 
1867,  ^'as  wrong.  It  seems  to  me  that  that 
is  a  question  over  which  we  have  no  juris- 
diaion.  That  order,  although  not  a  final 
decree  in  the  suit,  yet  was  a  final  decision  by 
"^^y  of  appeal  upon  a  question  which  arose 
in  the  suit,  and  it  seems  to  me  that  the  only 
Court  which  has  any  jurisdiction  to  interfere 
"•uh  that  order  is  the  Privy  Council,  for  it 
^^  a  final  order  just  as  much  as  a  final 
decree  in  the  suit  would  have  been. 

^■poo  the  third  point,  I  do  not  think  it 
necessary  to  say  anything,  as  I  think  the 
vakeel  has  wholly  failed  to  show  that  the 
Judg#  has  in  any  way  misconstrued  the 
evidence. 

The  special  appeal  will  be  dismissed  with 
costs. 

tiobhouse^  J, — I  agree. 


The  Hon'ble  W.  Markby  and  Sir  Charles 
Hobhouse,  Bart,,  Judges, 

Pleaders*  precedence— High  Court 

Case  No.  1433  of  1869. 

Special  Appeal  from  a  decision  passed  bv 
the  Subordinate  Judge  of  East  Burdwan, 
dated  the  $th  May  i86g,  affirming  a  de- 
cision of  the  Moonsiff  of  Bamunarah, 
dated  the  4th  November  1868, 

Sreeneebash  Roy  and  others  (Plaintiffs),^ 

AppellantSy 

versus 

Umbika  Churn  Roy  and  others  (Defendants), 

Respondents, 

Baboos  Ashootosh  Chatter jee  and  Taruck- 
nath  Dutt  for  Appellants, 

Baboo  Umbika  Churn  Banerjee  for 
Respondents. 

The  senior  pleader  who  is  present  has  the  entire 
control  of  a  case  in  the  High  Court,  and  it  is  not  open  to 
the  junior  pleader  to  take  any  ground  of  appeal  which 
his  senior  has  not  thought  Bt  to  argue,  except  only  when 
the  senior  has  obtained  the  permission  of  the  Court  that 
that  course  should  be  taken. 

Markby y  J. — In  this  case  the  point  with 
respect  to  the  Law  of  Limitation  which  was 
suggested  in  this  special  appeal  is  found  after 
further  investigation  not  to  arise.  Upon 
that  being  pointed  out4o  Baboo  Ashootosh 
Chatterjee,  who  has  been  the  senior  pleader 
in  this  case,  he  very  properly  declined  fur- 
ther to  argue  the  case,  and  he  did  not  take 
any  other  point  in  special  appeal.  There- 
upon, it  was  proposed  by  the  junior  vakeel 
to  argue  some  point  which  had  not  been 
taken  by  his  senior.  I  must  say,  I  think,  it  is 
a  matter  of  very  great  importance  for  the 
proper  transaction  of  business  in  this  Court 
that  it  should  be  well  understood  that  the 
senior  pleader  who  is  present  has  the  entire 
control  of  the  case,  and  that  it  is  not  open 
to  the  junior  pleader  to  take  any  ground  of 
appeal  which  his  senior  has  not  thought  fit 
to  argue,  except  only  when  the  senior  plead- 
er has  asked  and  obtained  the  permission  of 
the  Court  that  that  course  should  be  taken. 
The  appeal  will  be  dismissed  with  costs. 

Hobhouse,  J, — I  am  entirely  of  the  same 
opinion. 
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The  4th  September  1869. 


Present  : 


The  Hon'ble  G.  Loch,  Judge. 

Refund  of  stamp-duty — Appeals. 

In  the  matter  of  Zeebunnissa  Begum, 

Petitioner, 


Mr.  R,  E,  Twiddle  for  Petitioner. 

^he  rule  allowing  refund  of  stamp-duty  (Section  9S, 
Act  VIII.,  1859,  ^  modified  by  Section  26,  Act  X.,  iS62) 
is  not  applicable  to  appeals  which  may  be  compro- 
mised. 

Locht  J. — I  DO  not  think  that  the  peti- 
tioner is  entitled  to  a  refund  of  the  value  of 
the  stamp  of  the  petition  of  appeal.  Sec- 
tion 358  of  Act  VIIL,  1859,  gives  the 
Appellate  Court  the  like  powers  as  those 
exercised  by  Courts  of  original  jurisdiction, 
but  confers  no  privileges  on  the  parties  to 
a  suit.  The  provisions  of  Section  98,  Act 
VIII,  of  1859,  modified  by  Section  26,  Act 
X.  of  1862,  are  applicable  only  to  cases 
where  no  judgment  has  been  pronounced, 
and  it  allows  the  refund  of  the  full  amount 
of  the  stamp  if  the  agreement  or  compro- 
mise be  announced  to  the  Court  before  a 
certain  stage  of  the  proceeding  has  been 
arrived  at,  and  half  the  amount  at  a  further 
stage  of  the  proceedings.  But  the  law  no- 
where says  that  this  rule  is  applicable  to 
appeals  which  may  be  compromised.  It  is 
true  that,  under  the  practice  of  the  late 
Sudder  Court,  refunds  were  allowed,  but  I 
have  always  doubted  the  correctness  of  the 
practice,  for  it  appears  to  be  very  unlikely 
that  the  Legislature,  had  it  intended  such 
refunds  to  be  made,  would  have  neglected  to 
have  made  distinct  provision  for  them  in  one 
or  other  of  the  various  laws  which  have  been 
passed.    I  reject  this  application. 


The  6th  September  1869. 

Present : 

The  Hon'ble  W.  Markby  and  Sir  Charles 
Hobhouse,  Bart,^  Judges, 

Special  appeals— Absent  defendants— Sectioos 
1x6  and  337,  Civil  Procedure  Code. 

Case  No.  1426  of  1869. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghly,  dated  [the  t$th  June 
1S6S,  modifying  a  decision  of  the  Second 
Subordinate  Judge  of  that  District,  dated 
the  isth  September  1868, 

Doorga  Churn  Sett  and  others  (Plaintiffs), 

Appellants^ 

versus 

Shamanund  Gossain  and  others  (Defendants), 

Respondents, 

Baboo  Poorno  Chunder  Shome  for 
Appellants. 

Baboo  Pearee  Mohun  Mookerjee  for 
Respondents. 

No  special  appeal  will  lie  on  a  ground  relado;  nefdy 
to  the  -weight  of  the  reasons  given  by  the  Lower  Appel- 
late Court  for  the  conclusion  arrived  at. 

Where  parties  who  have  been  made  co-defendants  do 
not  appear,  and  the  Court  deals  with  the  case  under 
Section  1 16,  Civil  Procedure  Code,  the  decree  given  is 
not  in  the  nature  of  an  ex-par te  decree  even  as  against 
the  absent  defendants ;  and  proceeding  as  it  does  on  a 
ground  common  to  all  the  defendants,  the  decision  may, 
under  Section  337,  be  modified  in  appeal  cvenft  favor 
of  defendants  not  before  the  Appellate  Court. 

Markby,  J. — I  think  this  special  appeal 

must  be  dismissed.    The  first  part  of  the 

argument  has  consisted  entirelv  in  a  cri- 
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ticism  of  the  reasons  which  the  Lower  Ap- 
pellate Court  has  given  for  coming  to  its 
conclusions  of  fact.  Now,  I  do  not  go  so  far 
as  to  say  that  under  no  circumstances  can 
an  objection  be  taken  in  special  appeal  to 
the  reasons  which  the  Lower  Appellate 
Court  has  given.  If  it  can  be  shown  that  the 
judgment  is  based  wholly  or  mainly  upon  the 
misconstruction  of  a  document  or  a  miscon- 
ception of  the  legal  position  of  the  parties, 
it  may  be  that  a  special  appeal  of  this  kind 
would  lie ;  but  in  this  case  we  have  nothing 
of  thai  sort.  The  observations  made  before 
tts  by  the  pleader  for  the  special  appellant 
relate  merely  to  the  weight  of  the  reasons 
given  by  the  Lower  Appellate  Court  for  the 
coDclasion  arrived  at,  and  it  is  clear  that  on 
SQch  a  ground  no  special  appeal  will  lie. 

Then  the  other  objection  is  that  the  judg- 
ment of  the  fi  rst  Court  was  at  any  rate  good 
as  regards  two  of  the  defendants.     The  facts 
appear  to  be  that  the  only  person  who  was 
at  first  made  defendant  before  the  first  Court 
alleged  that   he   was  a  co-sharer  with  two 
other  persons,  that  they  ought  lo  be  made 
co-defendants  with  him,  and  that  the  Sub- 
ordinate Judge  agreeing  in  that  view  order- 
ed these  two  persons  to  be  made  parties  to 
the  suit,  but  they  did  not  choose  to  appear ; 
and  therefore  it  was  a  case  which  the  Court 
had  to  deal  with,  not  as  alleged  by  the  special 
appellant  as  an  ex-parle  case  under  Section 
til,  but  under  the  provisions  of  the  conclud- 
ing paragraph    of   Section    116,  which   pro- 
vides in  a  case  in  which  some  of  the  defend- 
ants do  not  appear,  that  "  the  Court  shall 
"proceed   with  the  suit  to  judgment,   and 
'*  shall,  at  the  time  of  passing  judgment,  give 
'•such  order  with  respect  to  the  defendant  or 
"  defendants  who  shall  not  have  appeared  as 
"shall  be  just  and  proper  in   the  circum- 
'*  stances  of  the  case." 

Now,  in  this  case,  a  decree  in  the  ordinary 
form  was  given  in  favor  of  all  the  defend- 
ants as  regards  one  plot,  and  against  all  the 
defendants  as  regards  the  other,  and  I  think 
we  ought  to  infer  that  that  was  a  decree  not 
in  any  sense  in  the  nature  of  an  ex-parU 
decree,  but  an  ordinary  decree.  I  think  that 
will  be  the  only  course  consistent  with  what 
the  Cqjirt  had  itself  done  in  bringing  these 
parties  on  the  record  as  defendants,  and  the 
only  thing  proper  and  just  under  the  cir- 
cumstances, namely,  to  give  them  the  benefit 
of  all  that  the  defendant  who  appeared  had 
to  say  in  their  behalf.  Then  the  plaintiffs 
appealed,  complaining  of  so  much  of  the  decree 
as  was  given  in  favor  of  the  defendants, 

VoL  XIL 


and  the  defendant  who  appeared  in  the  first 
Court  appealed  complaining  of  so  much  of 
the  decree  as  went  against  himself  and  his 
co-defendants.     The  Lower  Appellate  Court 
reversed  the  decision  of  the  first  Court  as 
to  so  much  of  it  as  went  against  the  defend- 
ants,   and   dismissed   the    suit    in    ioto.     It 
is  now  alleged  that  the  decree  of  the  first 
Court  ought  to  have  stood  as  against  the  two 
defendants  who  did  not  appear,  that  part  of 
the  decree  being  ex  parte,  and  therefore  not 
appealable.     But    I    do    not   consider    that 
this  was  an  ex-parte  decree  coming  within 
the  provisions  of  Section   iii.     I  think  the 
plaintiffs  in  the  Lower  Appellate  Court  stood 
in  the  ordinary  position  of  parties  holding  ^ 
decree  against  several  defendants,  of  whom 
one  or  more  were  present  before  the  Court; 
and  thus  1  think  that,  under  the  provisions  of 
Section  337,  the  Lower  Appellate  Court  was 
quite  right  in  treating   the  decision  of  the 
first  Court  as  proceeding  on  a  ground  com- 
mon to  all,  and  therefore  that  he  was  justified 
under  the   last   Clause   of  that    Section   in 
modifying  the  decree  of  the  first   Court  in 
favor  of  all  the  defendants  notwithstanding 
that  these  two  defendants  were  not  before 
him.     The  cause  of  action  was  one  against 
all  the  defendants ;  the  title  of  the  defendants 
was  one ;  and  the  whole  enquiry  had  proceed- 
ed upon  one  matter  only,  namely,  was  the 
plaintiff  or  were  the  defendants  in  posses- 
sion of  those  two  pieces  of  property.?   The 
first  Court  thought  that   the  plaintiffs  were 
in  possession ;  the  second  Court  thought  that 
they  were  not,  and  was,  I  think,  therefore, 
perfectly  justified  under  Section  337,  when 
it  reversed  the  decision  of  the  first  Court  as 
regards   all   the    defendants   upon   the   one 
ground,  and  the  only  ground,  upon  which 
that  decision  had  proceeded. 

The  special  appeal  will  be  dismissed  with 
costs. 

Hohhouse,  J, — I  agree  in  dismissing  the 
appeal,  and  I  may  add  that  in  my  view  it 
makes  no  difference  whether  the  decree  of 
the  first  Court  was  against  all  the  defendants 
as  between  parties  present  or  against  some 
of  the  defendants  in  this  shape  and  some  ex 
parte,  I  think  that  in  ehher  case  the  decree 
of  the  first  Court  proceeded  on  a  ground  com- 
mon to  all  the  defendants,  and  that  so,  under 
the  provisions  of  Section  337,  the  Lower 
Appellate  Court  was  justified  in  reversing  it 
in  favor  of  all. 
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The  6th  September  1869. 

Present : 

The    Hon'ble    W.  Markby  and  Sir  Charles 
Hobhouse,  Bart.,  Judges, 

Deed  by  minor — Voidance  on  coming^  of  age- 
Rights  of  suit— Sale  thereof. 

Case  No.  11 55  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota  Nag- 
pore,  dated  the  igth  March  i86g,  revers- 
ing a  decision  of  the  Assistant  Commis- 
sioner   of  Hazareehagh,    dated    the    i^th 

•   September  1868. 

Iluree  Ram  and  another  (Plaintiffs), 
Appellants, 

versus 

Jeetun  Ram  and  another  (Defendants), 
Respondents. 

Bahoos  Bhyruh  Chunder  Banerjee  and  Proono 
Chunder  Shome  for  Appellants. 

Baboo  'Kalee  Mohun  Doss  for  Respondents. 

Where  a  "bond  "  (usufructuary  mortgagre)  was  signed 
in  presence  of  a  Deputy  Commissioner  by  the  agent 
of  a  minor,  in  open  Court,  and  duly  registered  by  him, 
the  transaction  was  held  to  be  the  same  as  if  the  minor 
himself  had  executed  the  deed. 

Until  avoided  by  a  distinct  act  on  the  part  of  the 
minor  on  his  coming  of  age,  it  was  held  that  the  trans- 
action must  be  considered  as  valid  for  the  purpose  of 
vesting  in  the  obligees  (mortgagees)  the  minor's  interest 
in  the  property  during  the  pendency  of  the  usufruc- 
tuary lease,  leaving  in  the  minor  nothing  more  than  a 
bare  right  to  sue  to  recover  after  he  came  of  age. 

The  minor's  right,  title,  and  interest  having  been  sub- 
sequcntly  sold  in  execution  of  a  decree,  it  was  held  that 
the  purchaser  acquired  the  reversion  of  the  minor  after 
expiry  of  the  usufructuary  lease,  but  nothing  more,  as 
mere  rights  of  suit  are  incapable  of  being  seized  and  sold 
under  Act  VIII.,  1S59. 

• 

Markby,  7.— In  my  opinion,  this  special 
appeal  ought  to  be  dismissed.  The  case 
was  that  two  persons  of  the  name  of 
Andessur  Pattuck  and  Radessur  Paltuck 
were  the  joint  owners  of  certain  immove- 
able properly  in  equal  shares.  In  execution 
of  a  decree-  obtained  against  Radessur  on 
the  loth  of  April  1863,  execution  was  had, 
and  on  the  5th  of  April  1867  Radessur's 
right,  title,  and  interest  in  the  property  was 
conveyed  to  the  present  plaintiffs,  who  are 
the  auction-purchasers  under  the  execution. 
Upon  their  going  to  take  possession,  the 
defendants  set  up  a  title  under  an  usufruc- 
tuary  mortgage   granted    to  themselves   for 


Radessur's  share  on  the  31st  of  August  1861, 
which  usufrucluar}'  mortgage  they  alleged 
had  still  two  years  to  run.  It  does  not 
appear  that  they  in  any  way  disputed  the 
title  of  the  plaintiff  to  the  reversion  of  the 
property  after  that  usufructuary  mortgage 
had  expired,  but  they  asserted  that  they  had 
a  right  to  hold  the  property  for  the  remain- 
ing two  years.  The  plaintiffs  accordingly 
brought  this  suit  to  recover  immediate 
possession  of  Radessur's  8-annas  share,  and, 
with  respect  to  the  usufructuary  mortgage 
held  by  the  defendants,  they  allege  tliai  ii 
was  executed  during  the  minority  of 
Radessur  by  a  person  who  had  no  authority 
in  that  behalf. 

The   defendants   admit  the  minority  of 

Radessur  at   the   time  of  the  grant  of  the 

usufructuary     mortgage,     but  nevertheless 

contend  that  it  constitutes  a  valid  answer 
to  the  plaintiffs'  claim. 

In  the  judgment  of  the  Lower  Court, 
what  I  call  an  usufructuary  mortgage  Is 
described  as  a  bond,  and  the  Court  san: 
"  I  find  that  this  bond  was  executed  on  the 
"31st  August  1861;  that  it  was  signed  in 
"  presence  of  the  Deputy  Commissioner  of 
"the  district  by  Andessur  Paltuck  and 
"  Audhin  Chand  Pattuck,  agent  of  Radessur 
"  Pattuck,  a  minor,  in  open  Court,  and  was 
"  duly  .registered  by  him,  and  it  was  admitted 
"  by  the  plaintiffs  that  the  defendants  hold 
"  possession  of  the  mouzah  under  that  bond," 
He  then  goes  on  to  say :  "  The  Assistant 
'*  Commissioner  was  therefore  in  error 
"when  he  stated  that  the  bond  had  not 
"  been  duly  executed,  and  that  the  property 
"sold  was  not  encumbered  by  any  lease. 
"  His  finding  on  the  facts  is  therefore  wrong, 
"  and  as  the  mortgagee  in  possession  cannot 
"  be  ousted  by  the  purchaser  of  the  land  at 
"  a  subsequent  sale  in  execution  of  a  decree 
"of  a  Civil  Court  until  the  term  of  his 
"  lease  has  expired,  which  it  has  not  in  this 
"  case,  or  the  balance  due  on  the  bond  paid 
"  up,  the  suit  brought  for  possession  ought 
"  to  have  been  dismissed." 


Now,  the  effect  of  that  finding  I  take  to 
be  this,  that  the  Judicial  Commissioner  con- 
sidered that  the  effect  of  the  transaction  of 
the  31st  August  1 86 1  was  to  pass  the  pre- 
sent interest  of  the  minor,  during  the  period 
which  the  usufructuary  mortgage  had  to  ran, 
from  him  to  the  defendants.  I  think  he 
adopts  as  his  view  of  the  facts,  and  I  think 
he  was  justified  in  so  doing,  that  this  was 
the  same  as  if  the  minor  himself  bad  execut- 
ed the  deed  ;  and  in  his  view  of  the  law.  he 
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considers  that  such  a  transaction  by  a  minor 
is  not  absolutely  void,  but  only  voidable;  and 
in  that  view  of  the  law,  I  think  he  was  right. 
1  think  this  transaction  by  a  minor  was 
undoubtedly  voidable,  and  I  think  that  in 
this  case  we  must  presume  that  it  was  still 
capAble  of  being  avoided  by  the  minor  when 
the  sale  to  the  plainrifE  took  place ;  but  it 
seems  to  me  that,  until  it  was  avoided  by 
some  distinct  act  on  the  part  of  the  minor 
after  his  coming  of  age,  it  must  be  consi- 
dered a  valid  transaction,  that  is  to  say, 
valid  for  the  purpose  of  vesting  in  the  de- 
fendants the  interest  of  Radessur  in  this 
properly  during  the  pendency  of  the  usufruc- 
tuary lease,  leaving  in  the  minor  nothing 
more  than  a  bare  right  to  sue,  if  he  thought 
proper  so  to  do,  to  recover  this  property  after 
be  came  of  age. 

Now,  although  some   four  years,   if   not 
more,  have  elapsed  since  the  minor  came  of 
age,  it  is  not  shown  that  he  has  taken  any 
steps   whatever    to    avoid    this    lease.      It 
is  found  by   the  first  Court  that  he  did  not 
nuify  it,  but  he  also  did  not  repudiate  it, 
and  therefore  it  seems  to  me  that  this  lease 
is  still  in  that   condition  in  which  it  may 
either  be  affirmed  or  avoided  by  the  minor. 
In  that    condition    of   things,    the    plaint- 
iff has  become  the  purchaser  of  the  rights 
and  interests  of  the  minor,  and  there  is  no 
doubt  (in  fact,  the  point  is  not  contested)  that 
this  purchase   vests   in   him    the    reversion 
o{  Ihe  minor  after  the   usufructuary  lease 
has  expired ;  but  in  my  opinion  nothing  more 
ihan  that  passed  to  him  by  his   sale-cerii- 
ficate.    It  has  been  held  in  a  decision  by 
Justices  Phear   and   Hobhouse,   in   a  case 
reported  in  Volume  X.  of  the  Weekly  Re- 
porter, page  225,  that  in  a  suit  under  Act  X. 
a  Collector  has  no  right  to  sell  rights  of  suit 
/"'I  rights  of  suit  alone.     That  was  held  fol- 
lowing and  adopting  a  decision  of  Mr.  Justice 
Konnan  published  in  Volume  VII.  of  the 
^Veckly  Reporter,  page  278,  where  the  ques- 
tion arose  upon  a  right  to  sue  being  attached 
by  a  judgment-creditor  in  a  civil  suit ;  and 
in  this  case  I  follow  and  entirely  adopt  these 
l''o  decisions.    I  think  there  is  no  power  un- 
der Act  VIII.  of  1859  to  seize  and  sell  merely 
^gMs  of  suit.    I  consider  this  to  be  a  totall^^ 
different  case  from  that  in  which  the  judg- 
ment-debtor is  entitled  to  property,  but  who, 
^ben  execution  is  sued  out,  and  the  sale  takes 
Pjace,  happens  to  be  out  of  possession.     In 
^nai  case,  in  contemplation  of  law^  the  pro- 
perty still  remains  the  property  of  the  judg- 
y^ent-debtor,  and  the  fact  that  he  happens  to 
be  out  of  possession  is  disregarded  ;  but  the  I 


very  foundation  of  my  judgment  in  this  case 
is  that  all  that  remained  in  the  minor  in 
contemplation  of  law  at  the  time  of  the 
execution  was  the  mere  right  to  sue  to 
recover  the  .property  which  for  the  time 
being  was  vested  in  the  usufructuary  mort- 
gagees. So  far  as  regards  his  interest  in  the 
property  during  the  currency  of  the  mort- 
gage-lease, the  minor  had,  left  in  him  a  bare 
right  to  sue.  Then,- applying  the  decisions 
to  which  I  have  referred,  what  passed  to  the 
auction -purchaser  under  the  sale  was  clearly 
only  the  reversion  of  the  property  after  the 
term  of  the  mortgage-lease  had  expired, 
because  the  only  other  thing  which  remained 
to  the  judgment-debtor,  namely,  the  right  to 
sue,  did  not,  because  it  could  not,  pass  to  th^ 
auction-purchaser. 

It  was  also  contended  that  we  ought  to  hold 
that,  inasmuch  as  Radessur  himself,  upon  com* 
ing  of  age,  had  the  power  to  avoid  this  usu- 
fructuary mortgage,  that  the  effect  of  the  pro* 
ceedings  in  execution  against  him,  transfer- 
ring as  they  do  all  his  rights  with  reference  to 
this  property  to  the  auction-purchaser,  was  ipso 
facto  and  by  their  mere  force,  to  avoid  this 
lease ;  but  I  think  this  would  be  giving  a  great- 
er effect  to  proceedings  in  execution  of  decrees 
than  was  ever  intended  by  the  law.  I  think 
that,  upon  this  point,  one  may  refer  to  the 
case  in  which  property  is  sold  either  for 
arrears  of  revenue  due  to  Government,  or  for 
arrears  of  rent  due  to  the  landlord.  It  is 
provided  by  well-known  provisions  of  the 
law  in  such  cases  that  all  incumbrances  in  the 
shape  of  inferior  tenures  that  may  have 
been  created  by  the  act  of  the  defaulting 
proprietor  can  be  avoided  by  the  auction- 
purchaser.  It  is  generally  admitted  that 
these  provisions  give  a  somewhat  greater 
power  to  the  execution-creditors  in  these 
particular  cases  than  that  given  to  execution- 
creditors  in  ordinary  cases ;  but  even  there 
it  has  been  held  by  the  Privy  Council  with 
reference  to  sales  for  arrears  of  Government 
revenue  in  a  case  reported  in  the  1 1  th  Volume, 
Weekly  Reporter,  page  11,  and  by  a  Divi- 
sion Bench  of  this  Court  in  a  case  where  the 
sale  is  for  arrears  of  rent  by  the  landlord, 
reported  at  page  160  of  the  iilh  Volume, 
Weekly  Reporter,  that  the  mere  fact  of  such 
sales  does  not  of  itself  render  void  the 
incumbrances  created  by  the  former  owner, 
but  that  some  act  must  be  done  by  the  pur- 
chaser evincing  his  intention  to  get  rid  of 
these  incumbrances ;  and  therefore,  I  think,  I 
would  be  giving  a  greater  effect  to  the  exe- 
cution in  this  case,  than  that  given  even  in 
cases  of  execution  for  arrears  of  rent  by  the 
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landlord  as  for  arrears  of  revenue,  if  it  were 
declared  that,  by  the  mere  fact  of  this  exe- 
cution and  sale,  the  voidable  lease  granted 
by  the  minor  has  been  actually  avoided. 
This  would  be  contrary  to  the  principles 
laid  down  in  the  decisions  above  quoted,  and 
in  that  point  also  the  special  appellant  there- 
fore fails. 

I  think,  therefore,  that  this  special  appeal 
must  be  dismissed  with  costs. 

Hobhousey  J, — After  the  very  exhaustive 
judgment  given  by  my  learned  colleague, 
I  have  very  little  to  add  upon  this  question ; 
but  it  seems  to  me  that  the  Lower  Appellate 
Court  distinctly  held  that,  when  the  plaintiffs 
bought  the  property  in  question,  they  bought 
it  encumbered  by  the  lease  under  which,  as  the 
Lower  Appellate  Court  expresses  it,  by 
the  plaintiff's  own  admissions,  the  defendants 
had,  from  the  very  first  creation  of  the  lease, 
that  is,  from  the  year  1 86 1 ,  been  in  posses- 
sion of  the  property.  Then  what  was  the 
right,  title,  and  interest  that  the  judgment- 
debtor,  Radessur  Pattuck,  had  in  this  pro- 
perty so  encumbered  by  this  lease  .^  He 
had,  it  seems  to  me,  a  right  of  two  kinds: 
first  of  all,  a  right  to  re-enter  on  the  properly 
on  the  expiry  of  the  lease;  and,  secondly,  a 
right  of  suit  to  set  aside  that  lease.  Now, 
it  cannot  be  doubted  that  the  plaintiffs  have 
bought  the  right  to  re-enter  on  the  expiry 
of  the  lease,  but  I  do  not  think  either  that 
it  can  be  doubted  that,  under  the  decisions  to 
which  Mr.  Justice  Markby  has  referred,  the 
plaintiffs  cannot  be  held  to  have  bought  the 
right  of  suit  to  set  aside  the  lease  ;  and  this 
being  so,  I  think  the  Lower  Appellate  Court 
was  perfectly  right  in  dismissing  the  plaint- 
iffs* suit. 


The  7th  September  1869, 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,^  Judges, 

Special  appeal— Fraud. 

Case  No.  1535  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chtttagong, 
dated  the  loth  May  i86g,  reversing  a 
decision  of  the  Moonsiff  of  Sundeepy 
dated  the  t^th  August  1868, 


Murriam  Bibee  and  another  (two  of  the  De- 
fendants), Appellants, 

versus 

IMahomed  Jamal  and  others  (Plaintiffs), 

Respondents, 

Mr,  G,  A,  Tividale  for  Appellants. 

• 

No  one  for  Respondents. 

Plaintiff  had  executed  a  kistbundee  iov  arrears  of  rait 
decreed  against  him  by  a  Revenue  Court.  He  then 
sued  to  set  aside  the  decree  and  kistbundee  on  the 
ground  that  the  decree  had  been  based  on  a  fraudulent 
and  fictitious  kuboohut.  The  suit,  though  dismissed  in 
the  first  Court,  was  decreed  in  appeal. 

Held  in  special  appeal,  there  being  no  evidence  of 
the  fraud  in  the  record  of  the  case,  that  the  plaintiff 
was  not  entitled  to  a  decree. 

Hobhouse,  J, — This  was  a  suit,  first  of  all, 
to  establish  the  plaintiffs'  right  and  pos- 
session to  lands  ;  and,  secondly,  to  set  aside  a 
decree  of  the  Revenue  Courts  and  a  kist- 
bundee executed  by  the  plaintiffs  in  satisfac- 
tion of  that  decree.  The  facts  are  these : 
The  defendant  Ameena  Bibee  sued  the 
plaintiffs  for  arrears  of  rent  in  the  Revenue 
Court,  on  the  ground  that  those  arrears  were 
due  under  a  kubooleut  which  the  plaintiffs 
had  given  to  the  said  Ameena.  In  that  suit, 
the  Revenue  Court  found  that  the  plaintiff 
had  executed  the  kubooleut  in  question,  and 
gave  Ameena  Bibee  a  decree  for  the  rents 
claimed.  Thereupon  the  present  plaintiffs, 
then  defendants,  executed  a  kistbundee  in 
favor  of  the  defendant  Ameena,  agreeing  to 
pay  her  the  amount  of  arrears  of  rent  found  lo 
be  due  from  them  according  to  certain  kists. 
The  plaintiffs  then  came  to  the  Civil  Court 
in  the  present  case,  and  sued  to  set  aside  the 
decree  of  the  Revenue  C!ourt  and  the  kist- 
bundee which  they  themselves  had  executed, 
on  the  ground  that  the  kubooleut  on  which 
the  decree  of  the  Revenue  Court  was  found- 
ed was  a  fraudulent  and  fictitious  document. 
It  was  on  the  ground  of  this  fraud  that 
they  sued  to  set  aside  the  decree  and  the 
kistbundee  which  followed  it,  and  they  fur- 
ther sued  to  establish  their  right  to  hold  on 
in  the  lands  as  proprietors  of  tLem. 

The  Court  of  first  instance  dismissed  the 
plaintiffs'  surt,  holding  it  proved  that  they 
were  nothing  more  than  jotedars,  and  not 
proprietors  of  the  land. 

The  Lower  Appellate  Court  has  found 
that  the  plaintiffs  have  established  their  pro- 
prietary right  to  the  lands  under  a  deed  of 
I  sale  of  the  year  1249,  and  has  further  held 
that  the  kubooleut  set  up  by  the  defendants 
is  not  only  not  proved,  but  is  a  false  and  fabri- 
cated document. 
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We  have  very  considerable  doubts  as  to 
whether,  under  any  circumstances,  a  decision 
of  a  Revenue  Court  on  a  matter  in  which  it 
has  jurisdiction,  and  a^  kistbundee  executed 
by  the  defendants  in  the  Revenue  Court  in 
satisfaction  of  a  decree  of  such  Court,  can  be 
set  aside,  in  the  proper  sense  of  the  word,  by 
an  appeal  to  the  regular  Civil  Courts.  We 
think,  however,  that  in  a  Civil  Court  in  a 
case  like  the  present  the  plaintiffs  would  be 
entitled  to  a  judgment  on  the  question  of 
their  title  to  the  lands ;  but  whether  the 
plaintiffs'  title  to  the  lands  under  the  origi- 
nal purchase  be  good  or  not,  we  think  that 
they  would  not  be  in  a  position  virtually 
to  set  aside  the  decision  of  the  Revenue 
Court,  without  showing  that  the  decision 
was  based  upon  documents  and  upon  a 
transaction  which^  upon  their  own  state- 
ments, was  fraudulent  and  fictitious.  The 
Lower  Appellate  Court  has  found  that  the 
plaintiffs  have  established  their  proprietary 
purchase  of  the  lands  and  their  subsequent 
possession  under  such  purchase.  But  it  is 
qaitc  possible  that,  notwithstanding  such  pur- 
chase, the  plaintiffs  may,  under  circum-- 
stances  of  which  we  have  not  and  need  not 
have  any  cognizance,  have  allowed  their 
position  in  regard  to  the  lands  to  be  altered ; 
and  a  Court  of  competent  jurisdiction  has 
found  that  whatever  that  position  may  have 
been  originally,  it  is  not  what  it  was,  but  is 
simply  the  position  of  a  tenant  to  his  land- 
lord. But  the  plaintiffs  averred  that  this 
supposed  relationship  of  landlord  and  tenant 
was  altogether  fraudulent  and  fictitious.  It 
was,  therefore,  we  think,  upon  them  to  show 
the  fraud  upon  which  they  alleged  this  sup- 
posed relationship  was  based.  The  Lower 
Appellate  Court  has  found  the  existence  of 
such  fraud ;  but  it  is  contended  by  the  pleader 
for  the  special  appellant  that  there  is  no  evi- 
dence of  such  fraud  on  the  record,  and  we  re- 
tnark  that  there  is  no  specific  mention  of  any 
such  evidence  in  the  judgment  of  the  Lower 
Appellate  Court.  The  plaintiffs,  after  having 
been  duly  served  with  notice,  are  not  present 
either  personally  or  by  pleader,  but  Mr. 
T\vidale  for  the  special  appellants  informs  us 
that  he  has  carefully  looked  through  the  re- 
cord, and  that  in  that  record  there  is  no  evi- 
dence of  any  fraud  except  it  be  a  statement 
made  by  one  of  the  plaintiffs  himself  in  the 
case  in  the  Revenue  Court  to  which  I  have 
alluded.  The  plaintiff  being  himself  alive, 
and  for  anything  we  are  shown  to  the  con- 
trary, capable  of  giving  evidence  in  this  case, 
a  statement  which  he  made  in  another  case 
is  of  no  sort  of  value  whatever  against  the 


defendants,  appellants,  and  we  think,  there- 
fore, that  there  is  no  evidence  of  the  fraud 
alleged  on  the  records  of  this  case.  This 
being  so,  we  think  that  the  plaintiffs  were 
not  entitled  to  a  decree  in  this  case. 

We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  restore  that  of  the 
first  Court,  with  costs  of  this  Court  and  of 
the  Lower  Appellate  Court. 


The  8th  September  1869. 
Present  : 

The  Hon'ble  W.  Markby  and  F.  A.  GloveT, 

Judges. 

Rent-snit— Jurisdiction. 

Case  No.  1494  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Deerbhoom,  dated  the  28th 
May  i86g,  reversing  a  decision  of  the  Assist^ 
ant  Collector  of  that  District,  dated  the 
loth  April  i86g. 

Ishan  Chunder  Sein  (Plaintiff),  Appellant, 

versus 

Kenaram  Ghose  and  others  (Defendants), 

Respondents, 

Baboos  K is  hen  Succa  Mookerjee  and  Nil 
Madhub  Sein  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Nuleet 
Chunder  Sein  for  Respondents. 

In  a  suit  for  rent  where  the  original  landlord  had, 
in  consideration  of  a  loan  from  his  tenant,  made  to 
mm  an  assijrnment  of  the  rents  to  some  extent,  plaint- 
iff allegred  that  that  arrangfement  had  been  put  an 
end  to,  and  the  assignment  had  dropped,  by  reason  of 
the  defendants  having  recovered  the  money  in  another 
waj'. 

Hkld  that  the  Deputy  Collector  had  full  jurisdiction 
to  inquire  into  the  alleviation,  because  plaintiflF's  cause 
of  action  was  the  origmal  cause  of  action  of  the  land- 
lord, and  only  effect  of  subsequent  events  was  to 
deprive  defendants  of  an  answer  to  the  claim. 

Markby,  J. — It  is  clear  that  there  must 
be  a  remand  in  this  case.  I  am  unable  to 
concur  with  the  view  of  the  Judge  that  this 
was  a  question  over  which  the  Revenue 
Courts  had  no  jurisdiction.  The  suit  was 
for  rent  by  the  assignee  of  the  original  land- 
lord.   The  original  landlord  had  made  to  his 
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tenant,  in  consideration  of  a  loan  which  he 
took  from  him,  an  assignment  of  the  rents 
to  some  extent.  The  allegation  on  the  part 
of  the  plaintiff  is  that  that  arrangement  had 
been  put  an  end  to,  and  the  assignment  had 
dropped  by  reason  of  the  defendants,  having 
recovered  the  money  in  another  way  ;  that 
the  first  Court  found  to  be  true,  and  held 
that  it  was  a  point  on  which  it  had  full  ju- 
risdiction to  enquire. 

I  think  the  Deputy  Collector  was  right, 
because  the  cause  of  action  upon  which  the 
plaintiff  sued  in  this  case  is  the  original 
cause  of  action  of  the  landlord,  which,  it  is 
alleged,  and  is  not  disputed,  has  come  to 
him  by  assignment  from  the  original  land- 
iS'd,  and  the  only  effect  of  the  subsequent 
events  which  have  taken  place  is  to  deprive 
the  defendant  of  an  answer  which  he  other- 
wise would  have  to  the  plaintiff's  claim. 
The  nature  of  the  plaintiff's  claim  has  ne- 
ver been  changed,  and  the  case  to  which  the 
Judge  refers  in  Volume  VIII.  of  the  Week- 
ly Reporter  is  wholly  different  from  the  pre- 
sent one.  There  the  plaintiff  sought  to  re- 
cover moneys  which  he  alleged  had  been  paid 
under  a  mistake,  and  sued  for  a  refund  of  the 
collections  made,  alleging  that  they  had  not 
been  appropriated,  as  they  ought  to  have 
been,  to  the  payment  of  certain  debts.  It  is 
also  quite  different  from  the  Full  Bench  case 
reported  at  page  528,  Volume  VIII.,  Weekly 
Reporter.  There  the  cause  of  action  was  not 
on  any  relation  of  landlord  and  tenant  created 
by  the  parties  between  themselves,  but  cer- 
tain circumstances  from  which  it  was  al- 
leged that  the  Court,  as  a  Court  of  equity, 
ought  to  imply  that  such  relation  existed. 
These  two  cases,  therefore,  are  clearly  dis- 
tinguishable from  the  present  one,  and  the 
Revenue  Court  clearly  has  jurisdiction. 

Then,  by  way  of  cross-objection,  it  is 
said  that  the  suit  should  not  be  remanded, 
because  it  is  impossible,  on  the  facts  of  the 
case,  that  the  relation  of  landlord  and  tenant 
can  exist  between  the  parties,  as  shown  by 
the  circumstances  connected  with  the  nature 
of  the  original  lease  and  the  interest  which 
the  parties  took  under  it.  That  objection 
was  overruled  in  the  first  Court,  and  no 
appeal  was  taken  thereon  in  the  Lower 
Appellate  Court.  It  is  quite  clear,  there- 
fore, that  this  question  does  not  arise.  The 
case  will  be  remanded  for  trial  on  all  the 
issues  which  have  been  raised  in  appeal. 
Costs  to  follow  the  result. 

Glover,  J, — I  concur. 


The  8th  September  1869. 

Present : 

The  Hon'ble  W.  Markby  and  F.  A.  Glover, 

yudges. 

Trusts — Right  of  suit — Sections  14  and  15, 

Act  XX.,  1863. 

Case  No.  1563  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Additional  Judge  ot 
Hooghlw  dated  the  28th  April  i86f), 
reversing  a  decision  of  ike  Second  Sub- 
ordinate  Judge  of  that  District^  dated  the 
24th  April  1868, 

Doyal  Chund  Mullick  (Defendant), 
Appellant, 

versus 

Keramut  Ali  (Plaintiff),  Respondent, 

Baboo  Boyknntnath  Paul  for  Appellant. 

'Moons hee  Svud  Ameer  Ali  for  Respondent. 

In  a  suit  by  the  niutawallee  of  a  large  Mahomedan 
establishment,  acting  on  behalf  of  all  the  Mahomedans 
of  the  neighbourhood,  to  secure  the  performance  of 
trusts  of  a  deed  of  appropriation  by  a  Mahomedan,  the 
plaintiff  was  held,  with  reference  to  the  words  of  Sec- 
tions 14  and  15,  Act  XX.  of  1S63,  to  be  a  person  intacst- 
ed  in  the  preservation  of  the  trust  and  a  proper  person 
to  bring  the  suit.  He  was  not  required  under  those 
Sections  to  have  any  interest  in  the  trust,  direct  or 
immediate,  or  any  share  in  the  management  of  the 
property. 

Markhy,  J.—l  think  that  this  special 
appeal  must  be  dismissed.  The  first  point 
taken  is  that  the  leave  to  institute  the  suit 
which  is  required  by  Section  1 8  of  Act  XX. 
of  1863  was  not  granted.  It  does  not 
appear  that  that  objection  was  taken  in 
either  of  the  Courts  below,  nor  was  it  taken 
here  in  special  appeal.  As  a  matter  of  fact, 
the  vakeel  who  argued  the  case  for  the 
special  appellant  is  not  even  able  to  say  posi- 
tively that  such  leave  was  not  granled  ;  he 
can  only  say  that  he  cannot  find  on  the  re- 
cord any  indication  that  it  was  so  granted, 
and  under  these  circumstances,  I  think,  we 
must  decline  to  allow  such  an  objection  lo 
be  taken  now. 

Upon  the  second  point,  namely,  that  the 
plaintiff  is  not  a  person  who  can  institute 
this  suit,  not  falling  within  the  description 
of  persons  who  may  institute  these  suits 
under  Sections  14  and  15  of  the  Act  I  have 
just  referred  to,  I  think  that  objection  aliO 
fails.    That  objection  is  one  entirely  of  a 
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preliminary  nature.  The  suit  was  one  the 
general  object  of  which  was  to  secure  the 
performance  of  the  trusts  of  a  deed  of  ap- 
propriation by  a  Mahomedan.  A  number  of 
questions  have  been  raised  as  to  whether 
this  suit  will  lie  against  all  the  defendants, 
and  as  to  whether  it  does  not  ask  for  more 
than  the  plaintiff  is  entitled  to  ask,  and  other 
similar  questions,  all  of  which,  in  my  opinion, 
are  premature  at  present,  as  the  merits  of 
the  case  have  not  been  in  any  way  gone  into. 

All  that  it  is  necessary  for  us  to  say  is 
that  the  plaintiff,  coming  as  we  think  he  does, 
and  as  the  Lower  Appellate  Court  evidently 
thoaght  he  did,  under  the  above  Sections,  is 
entitled  to  bring  this  suit.  The  plaintiff  is 
a  person  occupying  a  veiy  conspicuous  posi- 
tion amongst  Mahomedans.  He  is  the  muta- 
vallee  of  a  very  large  Mahomedan  establish- 
ment; he  represents  himself,  and  the' Judge 
believes  in  that  representation,  as  acting  in 
this  case  on  behalf  of  all  the  Mahomedans 
of  the  neighbourhood ;  and  looking  to  the 
very  wide  words  of  Sections  14  and  15, 
Act  XX.  of  1863,  I  think  he  may  be  said  to 
be  a  person  interested  in  the  preservation  of 
the  trust.  No  pecuniary  interest  is  required 
oranv  interest  direct  or  immediate  in  it.  It 
is  not  required  under  these  Sections  that  he 
should  be  entitled  to  any  share  in  the  manage- 
ment of  the  property  in  trust,  and  I  think 
that,  looking  to  his  position,  the  plaintiff  was 
rightly  held  to  be  a  proper  person  to  bring 
this  suit. 

Another  objection  has  been  made  that  the 
plaintiff  does  not  belong  to  the  same  sect  as 
the  person  who  created  this  trust.  That  ob- 
jection alone  was  considered  by  the  Lower 
Appellate  Court  as  not  sufficient  to  disen- 
title the  plaintiff  from  suing,  and  we  see  no 
reason  at  present  to  differ  from  its  opinion 
that  this  was  not  sufficient  to  disentitle  the 
plaintiff  to  sue. 

The  third  objection  taken  falls  under  the 
category  1  have  already  mentioned,  namely, 
of  questions  which  do  not  arise  now,  but 
which  will  arise  when  the  suit  will  be  tried 
on  its  merits.  This  objection  was  taken 
under  the  seventh  ground  of  appeal. 

The  last  objection  is  that  the  Judge,  in- 
stead of  remanding  the  case,  ought  to  have 
tried  it  himself.  As  regards  this  objection, 
1  think  that  it  must  be  taken  upon  his  order 
of  remand  that  the  Judge  was  satisfied  that 
the  record  was  not  in  such  a  state  as  to  en- 
able bin)  to  give  a  satisfactory  decision  in 


the  case,  and  that,  having  come  to  that  con- 
clusion, he  was  justified  in  remanding  the 
case  to  the  first  Court. 

I  think,  therefore,  that  the  special  appeal 
must  be  dismissed  with  costs. 

Glover,  y, — I  am  of  the  same  opinion. 


The  9lh  September  1869. 

Present : 

The  Hon'ble  W.  Markby  and  F.  A.  Glover, 

yudf^es. 

Sales  for  arrears  of  rent— Regulation  VI 11.,^ 

1819. 

Case  No.  1412  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
jyth  February  i86g,  affirmiiig  a  deci- 
sion of  the  Deputy  Collector  of  Boodbood, 
dated  the  31st  October  j86S. 

Modhoo  Soodun  Koondoo  (Defendant), 

Appellant^ 

versus 
Ramdhun  Gangolee  (Plaintiff),  Respondent. 

Baboo  Poorno  Chunder  Shome  for 
Appellant. 

Baboos  Kishen    Succa  Moofierjee    and    Nil 
Madhub  Sein  for  Respondent. 

No  sales  for  arrears  of  rent,  not  even  sales  under 
Regulation  Vfll.  of  1819,  have  ipso  /ado  the  effect 
of  cancelling  tenures  created  by  defaulting-  owners; 
they  merely  give  to  a  purchaser  power  to  cancel  such 
tenures  if  he  thinks  proper. 

Markby,  J.— I  think  that  the  special 
appellant  in  this  case  has  made  out  a  good 
,  ground  of  special  appeal.  The  case  ori- 
ginally  came  before  the  Deputy  Collector 
upon  a  suit  by  the  plaintiff  for  arrears  of 
rent  at  an  enhanced  rate.  The  plaintiff  is  a 
dur-putneedar  under  a  person  who  purchas- 
ed the  putnee  when  it  was  sold  for  arrears 
of  rent  under  Regulation  VIII.  of  18 19. 

The  defendant,  in  answer  to  this  suit, 
denied  that  his  tenure  was  liable  to  enhance- 
ment, alleging  that  he  held  under  an 
istmoraree  tenure  created  by  the  defaulting 
putneedar,  and  that  he  had  paid  at  a  uniform 
rate  for  20  years.  Upon  that,  the  Deputy 
Collector  raised  one  issue  only,  which  con- 
cerned the  rfght  of  the  plaintiff  to  enhance  ' 
the  rent,  namely,  whether  the  jumma  held 
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by  the  defendant  is  istmoraree  or  not,  that 
is,  is  the  defendant's  tenure  liable  to  en- 
hancement of  rent  or  not,  clearly  putting 
the  liability  of  the  defendant  to  enhance- 
ment upon  the  question  whether  the  jumma, 
which  I  understand  it  to  be  admitted  in 
the  issue  actually  did  exist,  was  or  was  not 
an  istmoraree  one.  The  other  issues  are 
entirely  upon  the  question  of  what  the 
proper  amount  of  rent  will  be,  supposing 
the  tenure  liable  for  enhancement. 

Upon  the  issue  whether  or  not  the  de- 
fendant's tenure  was  istmoraree,  the  Deputy 
Collector  relies  entirely  uf)on  a  decision  be- 
tween the  defendant  and  the  defaulting 
putneedar  given  by  the  MoonsifF  in  the  year 
ft4i,  in  which  he  considers  that  it  was 
raised  in  issue,  and  decided  that  that  tenure 
was  istmoraree.  He  considers  that  that 
finding  is  conclusive  upon  the  question  raised 
on  this  issue ;  and  relying  entirely  upon  that 
decision,  he  decides  that  that  tenure  is  not 
liable  to  enhancement  at  the  suit  of  the 
plaintiff. 

The  plaintiff  then  appealed  to  the  Judge, 
and  the  Judge  reversed  the  decision  of  the 
Deputy  Collector  upon  this  point.  He 
considers  that  the  effect  of  the  sale  for 
arrears  of  rent  under  Regulation  VUI.  of 
1 81 9  is  at  once  to  cancel  all  engagements 
made  by  the  defaulting  putneedar,  and  that 
the  decision  on  which  the  Deputy  Collector 
relies  in  no  way  affects  the  question  as  be- 
tween the  present  parties.  He  thereupon 
remanded  the  case  to  the  Deputy  Collector 
•    generally. 

A  great  many  decisions  and  appeals  have 
taken  place  since  that  order  in  remand,  but 
the  case  now  comes  before  this  Court  for 
the  first  lime  on  special  appeal  ;  and  the  first 
point  which  arises  in  this  case  is  whether  or 
no  it  is  now  open  to  argument  that  the  de- 
cision between  the  defaulting  putneedar  and 
defendant  that  the  tenure  was  an  istmoraree 
one  is  conclusive. 

It  seems  to  me  that,  according  to  the  de- 
cisions of  this  Court,  it  was  quite  competent 
for  the  defendant  either  to  have  appealed  at 
once  to  this  Court  from  the  first  order  of 
remand  of  the  Judge  upon  this  question,  or 
to  reserve  his  appeal  to  this  Court  upon  that 
point  until  all  other  questions  should  have 
been  disposed  of  in  the  Lower  Courts. 
This  principle  has  hardly  been  contested, 
but  it  is  said  that  this  point  has  been  aban- 
doned in  the  course  of  the  argument  before 
the  Lower  Court ;  but  after  reading  its 
w  decision,  I  do  not  think  that  that  is  the 
case,  because  that  point  could  not  have  been 


raised  then,  inasmuch  as  the  order  passed 
by  the  Judge  on  the  occasion  of  the  first 
remand  was  conclusive  until  appes^led  to  this 
Court ;  and  therefore  I  do  not  think,  when  it 
is  said  that  only  one  point  war  intended  to 
be  brought  before  the  Lower  Appellate  Court, 
that  it  could  be  inferred  that  there  had  been 
a  waiver  by  the  defendant  of  points  which 
were  not  open  to  him  in  the  Lower  Court 
Then,  if  the  pdint  is  open,  it  seems  to  me 
that  the  decision  of  the  Judge  to  which  I 
have  referred  above  was  wrong,  and  I  think 
it  of  the  last  importance  in  this  case  to  see 
how   the   question   arose.     It  was  perifecilj 
open  for  the  plaintiff  in  this  suit  to  allege 
that,  by   the   sale  for  arrears  of  rent,  this 
tenure  was  liable  to  be,  and  had  been,  can- 
celled.    It  was  also  open  to  him  to  allege, 
as  he  has  now  alleged,  that,  whether  or  no 
this  tenure  was  cancelled,  the  decree  passed 
by  the  Moonsiff  in   1841  was  no  bar  to  en- 
hancement as  between  the  present  putneedar 
and  the  defendant  in  consequence  of  certain 
changes  made  in  the  law.     But  it  appears  to 
me   quite   clear   that   he    raised   neither  of 
those  questions,  and  the  only  one  which  he 
raised  is — is  the  tenure  which  the  defendant 
holds   an  istmoraree  one   or  not?    I  think 
that  upon  that  question  the  Deputy  Collector 
was  perfectly  right  in  treating  the  decision 
of  1 84 1   as  conclusi\'e.     I  think  the  Judge 
is   wrong   in   saying   that,  by   the  sale  for 
arrears   of    rent,    all   the    previous    tenures 
created   by   the   defaulting   putneedar  were 
cancelled.     That  appears  to  me  contrary  to 
the   ruling   of   the    Privy    Council    in  their 
decision,*  reported  in  Volume  X.  of  Moore s 
Indian  Appeals  ;  to  that  of  the  same  Court  in 
Volume  XI.  of  the  Weekly  Reporter,  page 
1 1  ;  and  also  to  the  decision  of  Justices  Bay- 
ley  and  Dwarkanath   Alitter,    published   at 
page  160  of  the  same   volume.    It  is  ^^ 
that  these  decisions  turned  upon  words  of 
the   law   not   precisely   similar  to  those  ot 
Regulation     VIII.     of     1819.    Section   n. 
Clause    I,    but    it    is    clear   \o  my  mind 
that    it    would     be     impossible    to    put  ^ 
construction  upon  that  Regulation  different 
from   that   put   in    these   decisions  on  the 

Regulations  of  1793  ^"^  '^^^«  ^"^  ^^^  ,  "• 
1862,  Bengal  Council,  which  are  all  m 
pari  maieria  ;  and  I  think  it  must  now  be 
taken  as  an  established  principle  oi  |a«' 
that  no  sales  for  arrears  of  rent  have  i^J^ 
facto  the  effect  to  cancel  tenures  created  by 
defaulting  owners,  but  merely  to  give  to  inc 

•  Ranee   Surnomoyec  vs.  Suttees  Chuoder  Roy-J 
VV.  R.,  Privv  Council,  p.  13. 
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purchaser  the  power  10  do  so  if  he  thinks 
proper,  and  which  has  not  been  done  in  this 
case.  It  is  clear,  therefore,  that  the  ground 
upon  which  the  Judge  bases  his  decision  is 
wrong  in  law,  and  that  the  proper  view  of 
the  law  in  this  case  is  that  taken  by  the 
Deputy  Collector,  namely,  that  the  purchaser 
aot  having  exercised  the  power  which  the 
law  gave  him  to  annul  that  tenure,  if  he 
thought  proper  when  purchasing  the  rights 
of  the  putneedar,  he  takes  his  purchase 
with  this  tenure  as  it  was  left  bv  the  de- 
faulting  putneedar,  and  therefore  also  sub- 
ject to  the  decision  made  between  the  de- 
faulting putneedar  and  the  defendants  by 
the  Moonsiff's  Court  in  1841.  It  seems  to 
me  upon  these  grounds  that  the  first  decision 
of  the  Judge  remanding  the  case  was  wrong ; 
that  the  Judge  ought  not  to  have  remanded 
the  case;  and  that  the  original  decision  of 
the  Deputy  Collector  is  right,  and  ought  now 
to  be  restored. 

The  result  is  that  the  plaintiff's  suit  will 
be  dismissed,  and  the  plaintiff  will  pay  the 
costs  of  the  special  appeal  and  all  costs  in 
ihe  Courts  below. 

It  is  suggested  now  by  the  vakeel  for  the 
special  respondent  that  the  decision  of  the 
Moonsiff  of  1841  does  not  declare  the  tenure 
of  the  defendant  to  be  an  istmoraree   one. 
Ii  is  so  treated  in  the  Court  of  the  Deputy 
Collector,  and  as  1  understand  the  judgment 
now  before   us   it   was   so   treated   by    the 
Judge,  and  the  ground  of  appeal  relied  on 
on  this  point  is  directed,  not  to  the  question 
whether  or  no  the  decision  of  the  Moonsif! 
^as  that  the  tenure  was  istmoraree,  but  to 
the  question   whether  that   finding   of    the 
Moonsiff  was  or   was  not  binding.     Under 
these  circumstances,  it  may,  I  think,  be  pre- 
sumed that  this  point  was  not  raised  before 
the  Deputy  Collector  or  before  the  Judge, 
and  it  cannot  be  taken  now.     I  think,  there- 
fore, as  I  have  said  before,  that  the  decision 
Vol  XII. 


of  the  first  Court  must  be  restored,  and  the 
plaintiff's  suit  dismissed  with  costs  in  all 
the  Courts,  including  those  of  this  special 
appeal. 

Glover,  y, — I  am  of  the  same  opinion.    . 


The  9th  September  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Registration— Jurisdiction  of  District  Court^ 
Section  84,  Act  XX.,  1866. 

In  the  Matter  of  Sunkur  Dobey,  Petitioner^ 

versus 

Obhoy  Churn  Mohapattur,  Opposite  Party, 

Baboo  Romanath  Bose  for  Petitioner. 

Baboo  Mohendro  Lall  Mitter  for  Opposite 

Party. 

Held  (by  Kemp,  y.,  whose  opinion  prevailed),  that 
where  the  executant  of  a  deed  denies  execution  and  the 
application  for  registration  is  refused  by  the  Sub-Regis- 
trar or  District  Registrar,  the  applicant  cannot  enforce 
registration  by  a  regular  suit ;  but  the  District  Court 
has  jurisdiction,  under  Section  84,  Act  XX,,  1866,  to 
summon  and  examine  witnesses,  make  an  enquiry  into 
the  fact  of  execution,  and  order  the  Registrar  to  register 
the  deed. 

Held  by  Markby>  J.— Contra. 

Kemp,  y.—Os  the  2nd  of  June  1869, 
Sunkur  Dobey  obtained  a  rule  from  this 
Court,  calling  upon  Obhoy  Churn  Moha- 
pattur to  show  cause  why  the  Judge  of 
Cuttack  should  not  be  required  to  hear  the 
applicant's  peiilion  and  take  evidence,  and 
make  an  order  under  Section  84,  Act  XX. 
of  1866. 

Sunkur  Dobey  alleges  that,  on  the  24th 
December  1867,  Obhoy  Churn  executed  a 
bill  of  sale  of  certain  properties  for  a  con- 
sideration of  Rupees  2,000  ;  that  he  presented 
the  deed  for  registration  before  the  Sub- 
Registrar  of  Cuttack  within  four  months 
from  the  date  of  the  deed.  The  Sub-Registrar 
served  a  notice  upon  the  vendor  to  appear 
and  register  the  document.     The  vendor  not  • 
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appearing,  steps  were  taken  under  Section 
37  of  Act  XX.  of  1866  through  the  Revenue 
authorities  to  enforce  his  attendance.  The 
vendor,  after  being  fined  50  rupees  and 
threatened  with  more  stringent  measures, 
appeared  and  stated  that  he  had  neither 
executed  the  deed  nor  received  the  consider- 
ation. The  Sub- Registrar,  therefore,  re- 
fused to  register  the  deed.  The  applicant 
appealed  to  the  District  Registrar,  who  con- 
firmed the  order  of  the  Sub-Re2:istrar.  The 
applicant  then  applied  to  the  Judge  of 
Cuttack  by  petition  under  Section  84  of 
Act  XX.  of  1866.  The  judge  rejected  the 
petition,  holding  that  the  Sub-Registrar  was 
clearly  right  in  refusing  to  register  the 
document.  The  Judge  further  held  that  he 
had  no  authority  under  Section  84  to 
examine  witnesses  or  to  determine  whether 
the  deed  of  sale  was  executed  or  not,  Sec- 
tion 84  being  silent  on  the  subject  of  taking 
evidence  or  coming  to  any  such  finding. 

It  appears  to  me  that  the  Judge  is  wrong 
in  declining  jurisdiction.  The  Judge  put 
the  matter  as  a  question  of  authority.  lie 
says  1  have  no  authority  to  take  evidence. 
He  does  not  say  I  do  not  think  it  right  to 
examine  witnesses.  If  Section  84  gives  the 
Judge  authority  to  hear  witnesses,  there  has 
been  a  clear  refusal  to  exercise  jurisdiction. 
This  Court  is  asked  to  interfere  under  Sec- 
tion 15  of  the  24th  and  25ih  Vic,  Cap.  104, 
and  to  direct  the  Judge  to  hear  the  petition 
and  take  evidence. 

But  it  has  been  said,  and  properly  said, 
that  if  the  applicant  has  a  remedy  by  a  re- 
gular suit  to  enforce  registration,  this  Court 
ought  not  to  exercise  the  ])0\ver  of  interfer- 
ence vested  in  it  by  Section  \'.  I  freely  ad- 
mit this  if  there  be  any  such  remedy  open 
to  the  petitioner. 

But  I  am  of  opinion,  for  reasons  given  in 
my  decision  published  at  page  4S3,  Volume 
X.  of  the  Weekly  Reporter,  that  no  suit  to 
enforce  registration  will  lie  in  the  Civil 
Court. 

Under  Section  36,  Act  XX.  of  1S66,  if  a 
person  executing  a  document  shall  fas  in 
this  instance)  refuse  to  admit  the  fact  of  exe- 
cution, but  the  Registrar  siiall  nevertheless 
be  satisfied  of  the  fact  of  execution,  the  Re- 
gistrar shall  register  the  document. 

In   this   case   the    Sub- Registrar    look    no 

steps  whatever  to  satisfy  himself  of  the  fact 

"^   of  execution.     The  Sub- Registrar  had  power. 


under  Sections  37  and  40  of  the  Act,  to  sum- 
mon witnesses,  and  in  my  opinion  he  ought 
to  have  made  some  enquiry  into  the  fact  of 
the  execution  on  the  deed. 

Under  Section  84  of  the  Act,  the  District 
Court,  the  Judge,  has  the  power  to  order 
the  Registrar  to  register  a  dorumenl ;  and  ihe 
petitioner  under  the  Section  has  a  right  to 
be  heard  in  order  that  he  may  be  able  lo 
establish  liis  riirht  to  have  the  document 
registered.  The  Judge  is  authorized  lo  exa- 
mine witnesses,  and  the  provisions  of  the 
Code  of  Civil  Procedure  as  to  the  service  of 
summons  apply. 

I  would  direct  the  Judge  to  proceed  under 
the  provisions  of  Section  84,  either  by  tak- 
ing evidence  himself  or  remanding  the  case 
to  the  Sub-Registrar  to  examine  witnesses, 
and  reverse  his  order  refusing  to  accept 
jurisdiction. 

Note. — Since  writing  this  decision,  my 
attention  has  been  drawn  to  a  judgment  of 
Mr.  Justice  Phcar  on  the  original  side  of  this 
Court  in  the  case  of  Brijonaih  Pyne  versus 
Amala  Dossia.*  The  learned  Judge  appears 
to  take  the  same  view  as  I  do. 


*  The  20th  May  i.^6y. 

Present 

The  H.>n'l)le  J.  13.  Phcar,  Ju.it:*. 

In  tiic  MattiT  of  the  Indian  Rcj^'istration  Act  and  Brij'T- 
nath  P^-nu  and  Amala  Dov^ia. 

J//-.  Bra  11  sen  for  Brijonaih  Pyne. 

Mr.  Graiuini  for  Amala  Dosaia. 

Jiidinnc-nt.-  On  the  23rd  Dercmhcr  iNfi's,  Amala 
Dossia  executed  a  certain  Henj^aii  Uobaia  of  ?alc,  which 
pur|K)rted  to  convey  bnd  and  prcmi'^fs  thcffir.  speri- 
tied  to  Brijonath  Pyne.  This  land  is  situated  \\!ih;n 
the  rej^-istraiion  district  of  Calcutta ;  and  on  the  12'h 
April  \>G':js  Brijonath  presented  the  diK'ument  to  the 
KejTistrar  of  that  district  for  rep:istration.  Amala 
Dossia,  at  the  same  time,  appeared  personally  before  the 
KcLHstrar,  and  admitted  havinij  e\ecu:ed  the  document, 
I'ut  said  ih  it  she  had  done  si»  on  the  suppirsition  that 
she  was  tliLiebv  renewir.^'- a  former  m.^rt^raije  on  the 
pr<)ocrtv,  anddenii'd  that^hehfid  intenti«-.nnlly  executed 
a  bill  of  sale.  1  lureupon,  the  ke^'i^lrar  refused  to 
rciiister  the  document,  and  recorded  the  reason  for  his 
refusal  in  the  following,'  words  :  — 

**  An^ila  Dossia  appeared  under  a  summons,  and 
"declined  to  sii:fn  the  endorsement  on  the  ijround  Jhat 
''  she  never  meant  to  sell  but  only  to  renew  the  ori^jinal 
**  mortL;ai:e  which  was  fi>r  Kupecs  401,  and  Rupees  kS 
"on  acco\int  of  interest  d'je  thereon,  making"  together 
"  the  i>um  of  Kupecs  5S5.'' 

Brijonath  Pyne  now  jietltifms  this  Court  under  the 
provisions  of  Section  S4  i.f  Act  X\.  t»f  u'tio,  alkfjing 
that  this  reason  is  Insutlicient,  and  pravinij  for  an  order 
directinij  the  Uetilstrar  to  re,5.:istrr  the  kobala.  It  is 
ohjeclcd  on  behalf  uf  the  Reijistrar  that  thi<  petiti«'n  '\> 
pretnature,  because  the  first  .step  oujjht  to  have  been  an 
appeal  to  the  Reiiistrar-Gcneral  purMiant  to  the  proviso 


1869.] 


Civil 


THR    WRKKLT    RSPORTKR. 


Rulings, 


387 


Markhy,  y. — In  this  case,  one  Siinkur 
Dobey  claimed  to  have  purchased  certain 
immoveable  property  from  one  Obhoy  Churn 
Mohapattur  of  the  vahie  of  upwards  of  Rupees 

of  Section  JS^,  the  words  of  wliich  are  :  *'  Whenever  the 
"  Rcijistrar  shall  himself  as  Snl)-Rei;istrar  have  nass^nl 
"  the  order  aopeaied  aj^fainst,  the  appeal  shall  He  to  the 
"  kej^strar-General."  Here  tlicn  the  question  arises, 
whether  ♦)r  not  the  or.I.-r  r  unjil.iined  of  was  passed  hy 
the  Registrar  as  Sub-Rei^istrar. 

Now,  as  far  as  I  untk^rstandthe  Act  (and  I  havenorrreat 
confidence,  I  confers,  that  my  endeavours  have  succeeded 
in  Veading  me  to  a  rtt^ht  com[)re)iension  of  this  very  ditfi- 
cult  piece  of  leifislative    composition),    there   are    two 
classes  of  occa-si«.)ns  on  which  it  may  (all  to  a  Keijlstrar 
to  determine  whether  a  document  should  be  rec^istered 
or  not;  the  one   is    when    the  document  is   presented 
directly  to  himself  in  the  first  instance  for  reofistration 
(sec  Section  32)  ;  the  other,  when  the  document  having- 
been  already  presented  to  a  Sul»- Registrar,  and  reiristra- 
tJon  havinj/"  been    refused  by   that  ofticer,   the  matter  is 
brought  before  the  Rciristrar  by  way  of  appeal  (Section 
bj).    Clearly,  an  order  made   by  the  Registrar  on  any 
such  appeal  cannot  be  termed  an    order  made  by  him 
as  Sub- Registrar.     Also  Section   {^4   says   that^    "if  a 
"Registrar  shall,    under  Section    S2,  make  an  order  of 
"refusal  to  register   any  document,   it  shall  be  lawful 
"for  any    pervDn    claiming    thereunder    to   apply     by 
*'  petition  to  the  District   C.'ourt  in  order  to  establish  his 
"  right  to  have   such    d-jcument  registered;"   and  Sec- 
tion S2  applies   solely   to   cases  wliere    the   rc-gistcring 
otiicer  is  called  up'»n,  by  an  applicati<.m  as  of   the  rirst 
instance  (/.  »\,    not    by    way  of    appe.il),    to    accept  a 
document  for   registration.     Dicrefore,    it    follows  that 
all  cai.es  in  which   a    Registrar  m:ikes  an   order  of   re- 
fusal on  an  application  of   first    instance,   do    not  fall 
within   the    proviv>    t)f    Section    ^.^.     Now,    looking    a 
litlir  closely  into  these   c-t-is,    we   perciive  an  element 
of  distinction  which    serves    to    separitc    them    again 
int'j  two  sets :    lirst,    the   application   on    which  the  Ue- 
Jjistrar  passes  his  cirder    may  relate  to  a   portion  of  his 
district  which  is   included  in  a  sub-district  ;  and,  if  so, 
ihc  application  i>  one  wliich  might  have  b.en    made  to 
the  hub-Registrar,    instead  of  to   him    (the  Registrar)  ; 
second,  it  may  relate  tt)  a  portion  of   his   ilistrict  which 
li  ni»t  included  in  any  sub-ilistrirt.     If,   tlien,  the  ap- 
plication for  registration  on  wliich  the  Reg'strar's  order 
B  passed  be  of  the  latter  sort,  the  R"gi-tr.ir  is  lor  that 
time  in   some  sense   doing     Sub-Kc  „'istrar's   work    for 
which  no  Sub-Registrar  exists,   and    it  is  conceivable 
that  the  Ix-gislature  should  in  such  a  case  ciinsidcr  the 
order  made  by  him  as   made    in   the   capacity  of    Sui)- 
Registrar.     To  a  certain  limit.vl  extent  only,  the  Legis- 
lature appt»ars  \  )  have  carried  thi-.  supposed  conc^^ptim 
into  effect.      The  latter  part  of  Section  32  enacts  that 
"the  kegi:ftrar  of  a  district,    including-  a  presidency- 
"town,  shall   he  deemed  to  b*    a  Sub-Kegi-trar  within 
"the  meaning  of  this  Act  for  such  {jortion  of  his  dis- 
"trict  (if  any)  as  shall  not  have  b.'en  toimcd  into  a 
"sub-district."    And  there  is  no  other  enactment,  so  far 
as  I  know,  which  expressly    gives   the  UtrLCistrar,  under 
any  circumstances,    the  character  ol   a    Sub-Kegi->trar. 
On  the  whole,  then,  I  arrive   at  the  conclusion  that  the 
prov.NO  in  Section    ^5;,   applies  •^oicly  to    tiie  case  where 
Iht;  Hc^istrir  for  a  district,  including  a  presidency-town, 
pa^sesj  an  order  on  an  application  which  relates  to  such 
'portion  of  his   district  as    is    n  )t    inchi.lcd    in    a  sub- 
distria;  and  I  further  think  that  the  consrtjuence  of 
I'^'is  proviit)   is   that   the  order  sj  pa.->scd   bcC(MUjs  an 
ojd<T  of  a  Sub. Registrar,  and  is  not  within  the  words 
"»  Section  84   which  I  have  already  (juoted,  and  which 
K'^'ta  rij^hi  to  a  person  aggrievetl  by  a  Registrar's  order 
to  apply  hy   petition    to    the    District    ("ourt.     In    this 
J^^'w,   which    I    conlc»s    I    i'ave    not    adopted    withiuit 
w^^taiUm,  every   order  of   the   Calcutta    district    Re- 
P^trar  made  on  such  application   for   registration  as 


100.  He  desired  to  have  the  docunient  of 
sale  registered,  and  on  the  12th  of  March 
1868 -applied  for  a  summons  to  compel  the 
attendance  of  Obhoy  Churn  at  the  Sub- 
relate  to  a  portion  of  his  district  not  within  a  sub-dis- 
trict, must  be  carried  by  appeal  to  the  Registrar-Gene- 
ral before  a  petition  will  lie  to  the  Hig'h  Court.  This 
conclusion  would  be  fatal  to  the  present  petition  in  this 
Court,  if  it  were  made  to  appear  to  me  that  the  pre- 
mises which  arc  the  sul)j<*ct  of  this  kobala  are  situated  in 
any  part  of  Calcutti  not  yet  formed  into  a  sub-district. 
IJut  on  this  point  1  have  no  evidence  whatever  before 
me,  and  I  think  I  must  assume  that  an  order  of  a  Re- 
gistrar is  made  by  him  in  the  higher  right  of  Registrar, 
and  not  qua  Sub-Registrar,  until  the  contrary  is  shown. 
Thus,  it  seems  to  me  that  the  preliminary  objection  in 
this  case  falls  to  the  ground. 

Coming  next  to  the  merits  of  the  petition,  it  further 
appears  to  me  that  Hrlj  »nath  is  not  entitled  to  have  hjs 
prayer  granted  on  th  •  ground  which  he  himself  relies 
upon.  W'ht  n  Amala  l)(»ssiri  refused  to  sig^n  the  en- 
dorsement, ♦^he  Re.:islrar  had,  I  think,  no  alternative  but 
to  decline  reu'istcring. 

There  are  some  words  in  the  judgment  of  the  Chief 
justice  in  the  ca^«'  of  SJirikli  Ruhtir>infit!la  versus  Sheikh 
Sarititu"ii,  which  seem  not  in  accord  with  this  opinion; 
these  aic  :   *'  The  ilck-ndint  did  not  deny  the  execution, 
**  but  he  merely  denied  that  the  deed  was  intended  to 
"operate  as  a  bill  of  sah-.     If  the  defendant  admitted, 
**  as   I   imderstand  he   did,  the  execution  of  the  deed, 
*'  the  Re-^istrar  ouLiht  to  have  registered  the  document, 
"and  ktt  the  parties  to  contest  their  rights  in  a  Civil 
"Court,"    If  taken  without  (i'ialificatif>n,  and  applied  to 
the  present  case,  these  wo.vls  would,  no  doubt,  support 
the  [jetitioner's  contcnlioi  that  the   Registrar  ought  to 
have  re'M-^t«'red  hi-.  kt»bala.     But  much  depends  upon 
the  sense  in  which  the  words  "  admitted  the  execution" 
are  w^^.-iX.      Th-'  V>th  Section  says:  "  If  all  the  persons 
"  executing  th"  document  appear  personally  before  the 
"  Registering  Ollicer.  and  all  admit  the  execution  of  the 
"docuuient,  the   Registering  Olficer  shall  reg^ister  the 
"  doc'fln-nt  as  rllrected  in  .Section  68."     The  directions 
of  Sectio.i  r»s  lun  thus:   "After  the  provisions  of  Sec- 
"  tions  -•/),  o!J,  and  ('*-;  shall  have  been  complied  with,  the 
"  Reg-i^terin/  (IHicer  shall,"  iS:c.  ;  and  the  first  provision 
of  Seiti*  n   6h  is:     "On  every  document   admitted  to 
"  registration,    there  shall  be  endorsed,  from   time  to 
"  time,   the  following   particulars,   that  is   to  say,   the 
"signature  an. I  :iddition  of  every  person  admitting"  the 
"execution   of  the  document,"   and  so  on.     Thus,  it 
appears  that  the  Registering  Officer  cannot  rightly  re- 
gister under  the  Act,  until  all  the  persons  executing  the 
docum-nt  have  not  only  admitted  the  execution  thereof, 
but   have   also   written    their  signatures    on   the  back. 
.in  truth,  to  admit  the  execution  within  the  meaning  of 
these  Sections  of  the  Act  is  to  yield  such  an  acknow- 
ledgment of  t'v-'  agreement  expressed  in  the  document 
as  carries  with  it  the  consent  that  the  document  should 
be  rc'l'^'-ered.     In  my  view  of  the  proper  construction  to 
be  put  uoon  the  Act,  the  Registrar  was  entirely  correct 
in  his  ilecision.     If,  therefore,  the  remedy  by  petition 
to  the    District   Court,   which    is   ^iven   by  Section  84, 
is  only  a  last  step  in  a  process  of  appeal,  the  present 
petition   oujiU   clearlv   to  be  dismissed.     In   a  former 
case,  thei'xact  facts  of  which  have  escaped  my  memory, 
1  was  dispo^rd  to  think  that  the  Legislature  intended 
the  appluation  by  petition  to  be  nothing  more  than  an 
appe.il.     luvlv-ed,  in  the  last  clause  of  Section  84  itself 
it  issj»oken  of  as  an  appeal.     On  more  mature  consider- 
ation, hviwever,  and  after  argument,   I  am  now  of  opi- 
nion that  "  the  right  to  have  the  document  registered," 
which  is  to  be  established  on   petition,  is  not  merely 
the  right  which  is  limited  by  the  observance  of  all  the 
re(juirements   of    the    Act    bet'ie    the    Registrar.     The 
Legi->lature,  ft)r  reasons  which  arc  patent  enough,  desired  » 
to  secure  the  public  registration  of  all  documents  bcar« 
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Registrar's  office  for  that  purpose.  The  Sub- 
Registrar  accordingly  caused  a  summons 
to  be  served  on  this  person ;  and  as  he  did 
not  obey  the  summons,  his  property  was 
attached,  and  a  fine  of  Rupees  50  was  inflict- 
ed upon  him.  Siill  he  did  not  appear,  and 
on  the  4th  of  September  1868  the  purchas- 
er applied  to  the  Sub-Registrar  to  be  per- 
miUed  to  prove  the  execution  of  the  kobalah 
by  other  evidence;  but  the  Sub-Registrar, 
considering  that  he  had  no  power  to  receive 
such  evidence,  rejected  the  application,  and 
refused  to  register  the  deed. 

The  purchaser  thereupon  appealed  to  the 
Registrar,  who  agreed  with  the  view  taken 
by  the  Sub-Registrar  as  to  his  power  of 
taking  evidence,  but  expressed  an  opinion 
that  more  stringent  measures  ought  to  be 
taken  to  procure  the  presence  of  the  executant 
(as  he  is  called  in  the  Act),  and  advised  the 
purchaser  to  make  another  application  to 
the  Sub-Registrar  for  that  purpose.  This  de- 
cision was  given  on  the  9th  October  1868. 


ing  the  character  which  is  described  in  Section  17. 
With  this  purpose  in  view,  it  enacted  Section  49,  which 
has  the  effect  of  making  all  such  documents  simply  waste 
paper  until  they  are  registered  ;  and  the  want  of  the 
document  itself  cannot  be  supplied  by  secondary  evi- 
dence. Thus,  aright  underanagreementof  this  sortand  a 
right  to  registration  are  concurrent.  One  who  has  a  right 
to  any  interest  or  to  take  any  benefit  under  any  instru- 
ment required  by  Section  17  to  be  registered  must  have 
a  right  to  have  it  registered,  other\\'ise  that  primary 
right  becomes  a  nullity.  But  the  ordinary  machinery 
of  Registrars  and  Sub-Registrars  only  furnish  the 
means  of  obtaining  registration  when  all  persons  exe- 
cuting the  document  consent  thereto.  The  Registering 
Officer  is  throughout  concerned  only  with  ascertaining 
this  consent  from  the  executing  persons  themselves. 
If  this  is  withheld,  an  altogether  different  procedure  is 
rendered  necessary.  The  case  becomes  one  of  a  person 
asserting  a  right  hostilely  to  another  who  opposes 
it.  Recourse  must  be  had  to  the  Civil  Courts,  and  the 
ordinary  rules  which  govern  the  contest  of  right  in 
those  Courts  come  into  play.  Accordingly,  Section  84 
prescribes  that  the  petition  to  the  District  Court  shall 
take  the  form  of  a  plaint,  and  1  apprehend  that  the 
proceedings  which  follow  on  the  filing  of  it  must  be 
those  of  an  ordinary  suit,  in  which  such  of  the  persons 
executing  the  document  as  refuse  to  consent  to  its  re- 
gistration, together  with  the  Regis^^ar,  when  necessary, 
should  be  defendants.  The  question  to  be  tried  will 
be  whether  or  not  the  petitioner  has  a  right  as  against 
the  persons  executing  the  document  to  have  the  docu- 
ment registered.  That  right  will,  of  course,  depend  upon 
the  circumstances  of  each  case,  and  cannot  well  be 
made  the  subject  of  a  general  definition. 

As  against  the  Registrar,  this  petition  must  be  dis- 
missed with  costs,  he  undertaking  to  obey  any  order 
for  registration  which  may  be  eventually  passed  by 
the  Court. 

As  against  Amala  Dossia,  the  issue  remains  to  be 
tried  whether  or  not  the  petitioner  has  a  right  to  have 
the  kobala  in  question  registered.  And  1  now  adjourn 
the  case  in  order  to  give  the  parties  time  to  procure 
and  bring  before  the  Court  such  evidence  bearing  on 
this  issue  as  they  may  be  advised. 


The  purchaser,  accordingly,  went  back  to 
the  Sub-Registrar,  who  again  summoned  the 
vendor,  and  this  time  he  appeared.  He, 
however,  denied  that  he  had  executed  the 
deed,  and  the  vendor  then  again  tendered 
other  evidence  of  the  execution,  but  the 
Sub-Registrar  refused  to  receive  it  on  the 
ground  that  he  had  no  authority  to  lake  any 
other  evidence  of  execution  than  the  ad- 
mission of  the  executant.  Against  this  de- 
cision, the  purchaser  appealed  to  the  Regis- 
trar, who,  on  the  23rd  November  r868, 
confirmed  the  decision  of  the  Sub- Registrar. 

The  purchaser  then  applied  to  the  District 
Court  under  Section  84.  The  vendor  again 
appeared  and  denied  the  execution,  and  the 
purchaser  askeci  the  Judge  to  be  allowed  to 
produce  other  evidence  of  the  execution. 
The  Judge  treats  the  application  under  Sec- 
tion 84  as  an  appeal  from  the  decisions  of 
the  Sub- Registrar  and  Registrar.  He 
agrees  with  their  view  of  the  law,  and  af- 
firms their  decisions.  He  also  holds  that  he 
too  has  no  authority  under  Section  84  to 
examine  witnesses  or  to  come  to  any  finding 
on  the  subject  of  execution  ;  and  he  accord- 
ingly, on  the  19th  March  1869,  "dismissed 
the  appeal.' ' 

The  purchaser  then  applied  to  this  Court, 
and  on  the  2nd  June  i86g  Mr.  Justice 
L.  S.  Jackson  and  myself  granted  a  rule 
calling  upon  the  plaintiff  to  show  cause 
why  the  Judge  should  not  be  required  10 
hear  the  last-mentioned  application,  to  take 
the  evidence  tendered,  and  to  give  his  de- 
cision thereon.  It  was  contended  by  the 
purchaser  that  the  Judge  was  wholly  wrong 
in  treating  this  application  as  an  appeal  from 
the  prior  decisions,  and  that  he  ought  10 
have  gone  into  the  whole  case  and  inquired 
whether  the  alleged  vendor  really  executed 
the  deed. 

For  the  vendor,  it  is  contended,  -first,  that, 
even  supposing  the  Judge  was  wrong  in  treat- 
ing this  as  an  appeal,  and  refusing  to  receive 
evidence,  we  have  no  power  to  coned 
this  error ;  our  powers  under  Section  15  ol  24 
and  25  Vict.,  Cap.  104,  not  extending  to 
such  a  case.  It  is  said  that  the  Judge,  act- 
ing under  Section  84,  is  not  acting  as  Judge 
of  a  Court  subject  to  our  appellate  jurisdic- 
tion ;  and  that,  even  if  he  be  so,  our  power 
does  not  extend  to  compelling  him  to  correct 
an  erroneous  interpretation  of  the  law- 
Secondly,  it  is  contended  that  the  purchaser 
still  has' a  remedy  by  an  ordinary  civil  suit, 
and  that,  therefore,  this  Court  ought  not  to 
interfere  under  its  powers  contained  in  bec- 
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tion  15  of  the  Aft  referred  to,  as  laid  down 
by  Norman,  J.,  in  a  case  reported  in  12 
Weekly  Reporter  103. 

I  will  dispose  of  this  last  objection  first. 
I  do  not  think  Mr.  Justice  Norman  intended 
to  lay  down  a  broad  general  rule  that,  in 
cases  where  a  cheap  and  speedy  procedure 
had  been  specially  provided  by  the  Legisla- 
ture, and  the  Judge  had  refused  to  apply 
that  remedy,  that  this  Court  could  not  in- 
terierc,  because  there  was  siill  open  the 
more  expensive  and  tedious  remedy  of  a 
regular  civil  suit.  However  ineffectual  we 
may  find  in  practice  that  these  summary  re- 
medies, as  they  are  called,  are  (and  in  prac- 
tice, 1  believe,  most  of  us  think  that  they  are 
qaite  ineffectual),  I  .still  think  we  cannot  set 
them  altogether  aside.  Ic  seems  to  me  that, 
when  the  Legislature  points  out  two  distinct 
remedies,  we  ought,  if  we  have  the  power, 
to  take  care  that  parties  have  the  benefit  of 
both. 


With  regard  to  the  objection  that  the 
udge  does  not  atl  under  Section  84  as 
udge  of  a  Court  subject  to  our  appellate 
jurisdiction,  I  am  of  opinion  that  those 
words  in  Section  15  of  Ad  24  and  25  Vict., 
Cap.  104,  are  descriptive  only,  and  that 
they  include  the  case  of  a  Judge  acting 
under  Section  84  of  the  Registration  Ad. 
The  jurisdiction  is  given  by  that  Section,  not 
to  the  Judge,  but  to  the  District  Court,  and 
the  District  Court  is  subject  to  our  appellate 
jarisdiciion.  I  also  think  that  this  was  not 
simply  an  erroneous  interpretaiion  of  the 
law,  but  a  distinct  refusal  of  jurisdiction, 
and  therefore,  though  I  am  very  unwillinix 
to  give  a  vague  extension  to  the  terms  of 
Section  15  of  the  Charter  Ad,  I  think  this 
is  a  case  in  which  we  ought  to  direct  the 
Judge  to  exercise  the  jurisdiction  if  he  pos- 
sesses it. 

The  vendor  has,  however,  further  contend- 
ed that  the  Judge  was  right  in  his  view 
of  the  powers  conferred  upon  him  by  Sec- 
lion  84  of  the  Registration  Aft,  and  th^t  he 
had  no  power  to  take  the  evidence  tendered 
or  to  decide  upon  the  execution  of  the  deed. 
He  contends  that  tho  power  of  the  Judge  is 
expressly  confined  by  the  A(1  to  a  review  of 
"^  proceedings  before  the  Sub- Registrar 
and  Registrar,  inasmuch  as  he  can  only 
order  registration  if  he  finds  thai  ''the  re- 
<\uifemenls  of  the  law  for  the  time  being  in 
force  have  been  complied  with  on  ttie  part 
of  the  petitioner."  He  supports  this  view 
further  by  pointing  out  that  the  Judge,  under 


Section  84,  has  no  power  to  summon 
witnesses ;  that  the  Act  contemplates  that 
all  necessary  parties  may  be  got  together, 
and  the  case  ready  for  hearing,  in  two  days, 
which  would  be  impossible  if  witnesses  were 
to  be  summoned ;  that  no  appeal  is  provided 
for ;  and  that  in  some  cases  the  High  Court 
has  to  hear  the  application,  which  could 
never  have  been  intended  if  witnes^ses  wece 
to  be  summoned.  He  also  pointed  out  that 
the  form  of.  application  in  the  schedule  show- 
ed that  the  application  to  the  Judge  was 
only  by  way  of  appeal  against  the  former 
proceedings. 

The  purchaser,  oh  the  other  hand,  con- 
tends that  the  Judge  was  bound  to  hear  this* 
application  in  all  respects  as  a  regular  suit ; 
that  this  was  the  mode  pointed  out  for  him 
to  establish  the  right  to  register ;  and  that  it 
was,  in  fact,  the  only  mode  in  which  he  could 
do  so,  as  it  had  been  held  that  a  regular  suit 
to  enforce  registration  would  not  lie — per. 
Kemp  and  Elphinsione  Jackson,  JJ.,  2 
Ben.  L.  R.  105,  Civil  Appellate;*  and  that 
the  power  to  summon  witnesses  was  given 
by  Section  40.  The  purchaser  further  con- 
tended that,  under  the  provisions  of  Secdon 
36,  Clause  4,  the  Sub-Registrar  was  bound, 
on  the  refusal  of  the  alleged  executant,  to 
admit  the  execution,  to  take  evidence,  and  to 
register  the  document  on  being  satisfied  of 
the  execution. 

To  clear  this  very  difficult  case  as  much 
as  possible,  I  will  say  at  once  that  I  dissent 
entirely  from  the  last  contention.  1  think 
it  is  quite  clear  that  the  right  view  has  been 
taken  by  the  Sub-Registrar,  Registrar,  and 
Judge  of  the  duly  of  the  Registering  Officer 
when  the  alleged  executant  refuses  to  ac- 
knowledge the  execution.  I  think  it  was 
clearly  not  intended  that  any  enquiry  into 
the  fact  of  execution  should  take  place  be- 
fore the  Registering  Officer,  except  in  the 
very  rare  case  where  the  executant  was 
dead,  and  no  one  representing  him  appeared 
to  admit  the  execution 

I  also  agree  with  Kemp  and  Elphinstone 
Jackson,  J.J.,  that  no  regular  suit  will  lie 
direith  to  enforce  registration.  That  is  to 
say,  no  suit  such  as  was  provided  for  by 
Seciion  15  of  Act  XVI.  of  1864,  the  result 
of  which  would  be  that  the  purchaser,  if 
successful,  would  obtain  an  order  directing 
the  Registering  Officer  to  register.     1    think 
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the  omission  of  that  Section  in  the  Act  of 
1866  shows  that  that  special  form  of  suit 
does  not  now  lie,  and  I  agree  with  the  Chief 
Justice*  {See  1  B.  L.  R.  77,  F.  B.)  that, 
unless  a  special  power  were  given  for  the 
purpose,  the  Civil  Court  could  not  direct 
the  Registering  Officer  to  register  a  document 
which  he  had  refused  to  register.  I  also 
agree  that  no  suit  would  lie  for  specific 
performance  of  the  contract  itself  which  is 
contained  in  the  -written  document.  In 
that  suit,  the  document  must  be  given  in 
evidence,  and  effect  must  be  given  to  it, 
which  would  be  in  direct  violation  of 
Section  49. 

But  1  do  not  agree  that  for  that  reason 

•the  only  remedy  which  the .  purchaser  has 
in  the  Civil  Court  is  that  provided  for  in 
Section  84.  Whatever  may  be  the  true  con- 
struction of  that  Section,  I  have  no  doubt 
whatever  that,  altogether  apart  from,  and 
independently  of,  the  Registration   Act,  the 

.  purchaser,  where  the  executant  refuses  to 
appear  and  admit  execution,  has  the.  same 
remedy  which  a  party  has  in  all  other  cases 
of  a  refusal  by  a  person  with  whom  he  has 
contracted  to  do  that  which  he  has  under- 
taken to  do.  In  a  case  reported  in  11 
Weekly  Reporter,  page  398.  Mr.  Justice 
L.  S.  Jackson  and  myself  expressed  an  opi- 
nion that,  in  every  contract  of  sale,  there 
was  implied  a  contract  that  the  seller  would 
do  every  thing  which  was  necessary  on  his 
part  to  complete  the  title  of  the  buyer,  and 
therefore  that,  when  the  sale  was  effected  bv 
a  written  instrument  which  required  reijis- 
tration,  there  was  an  implied  contract  that 
the  seller  would  appear  before  the  Register- 
ing Officer,  and  admit  registration.  To  that 
opinion  I  fully  adhere,  and  this  is  a  contract 
which  the  Civil  Court  ir^y,  in  my  opinion, 
order  to  be  specifically  performed.  The 
powers  of  the  Civil  Court  to  compel  specific 
performance  are  not  always  perhaps  quite 
as  complete  as  could  be  wished;  but  in 
this  particular  case  1  think  the  powers 
contained  in  Section  192  of  the  Code  of 
Civil  Procedure,  if  vigorously  u^^ed.  might 
be  made  sufficient  to  ensure  the  attendance 
of  the  executant  before  the  Regi>tering 
Officer,  and  his  admission  of  the  execution. 
The  form  of  the  suit  would  be  for  damages, 
and  it  would  be  easy  to  fix  such  damages  as 
would,  in  the  majority  of  cases,  compel  the 
admission  of  execution,  or  fully  compensate 
the  purchaser.  This  is  a  suit  based  on 
general  principles,  the  right  to  bring  which 

*  10  W.  R.,  Full  Bench,  51. 


is  not  affected  by  the  Registration  Afl:  in  anv 
way  whatever.  This  is  the  suit  to  Mhich 
I  understand  Mr.  Justice  Bay  ley  and  Mr. 
Justice  Macpherson  to  refer  in  the  case 
already  quoted  {see  i  Bengal  Law  Reports, 
pages  85  and  91,  F.  B.*),  and  I  undcrstar-.l 
that  Mr.  Justice  Norman  has  maintained  a 
suit  of  precisely  this  kind  on  the  origina] 
side.  In  support  of  this  suit,  it  would  not  be 
necessary  to  give  the  document  in  evidence. 
All  that  would  be  necessary  wouhJ  be  to 
prove  that  the  document  was  in  existence 
and  that  the  consideration-money  had  been 
paid.  It  was,  indeed,  urged  that  this  remedv 
would  be  ineffectual,  because  such  a  suit 
could  not'  be  brouprht  to  a  final  termination 
within  the  period  of  eight  months  from  tbc 
date  of  execution,  after  which  period  xht 
document  could  not  be  registered.  But  Sec- 
tions 22  and  77,  which  relate  to  the  lime  of 
registration,  seem  to  mc  (probably  because 
the  Legislature  foresaw  that  there  might  be 
difficulties  thrown  in  the  way  of  regisiraiion) 
to  have  carefully  avoided  laying  down  any 
limit  as  to  the  period  within  which  docu- 
ments  m.iy  be  accepted  for  registration.  It 
is  not  to  be  accepted  for  registration  un)cS5 
presented  wiihin  the  proper  period.  But  I 
think  this  distinction  between  presentation 
and  acceptance  was  expiessly  made  for  the 
purj)ose  of  keeping  open  the  right  to  regis- 
tration whilst  the  contest  between  the  buyer 
and  seller  was  q:oini^  on. 

This,  I  think,  removes  the  chief  difficulty 
in  the  construction  of  Section  84.  Had 
it  been  the  case  that  no  other  remedv  was 
open  to  the  purchaser  excej*t  the  succossi^tf 
applications  to  the  Sub-Registrar,  Registrar, 
and  Judge,  I  should  have  felt  compelled 
even  at  the  risk  of  doing  some  violence  to 
the  language  of  the  Legislature,  to  hold 
with  !\Ir.  Justice  Kemp  that  under  that 
Section  the  Judge  has  power  to  take  evi- 
dence of  the  fact  of  execution  ;  becauj?e  it 
would  be  impossible  to  conceive  that  tbe 
Legislature  meant  to  put  it  into  the  power 
of  the  seller  absolutely  to  prevent  the  com- 
pletion of  the  sale  (see  Section  49)  after  he 
had  signed  a  contract  for  that  purpose. 
But  with  the  view  that  I,  in  comraoD 
with  other  Judges,  hold  of  the  right  of 
the  purchaser  to  sue  the  seller  in  the  Ci\"il 
Court,  and  of  his  power  to  secure  either 
his  concurrence  in  registration  or  a  fnll 
com[)ensation  in  damages,  1  feel  at  liberty  lo 
put  ui^on  that  Section  its  natural  construe- 
lion  ;  and  I  must  say  that,  so  construing  it,  1 
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cannot  come  to  any  other  conclusion  than 
that  the  i)roceeding  which   it   provides   for 
was  intended  as  a  summary  mode  of  review- 
ing the  decision  of  the  Registering  Oflicers. 
It  is  by  the  Aft  itself  called  an  appeal.     The 
only  judjfment  which  the  Judge  can  give  is 
thai    *' the   requirements    of  the     law    have 
'been  complied  with  by  the  parlies  seeking 
regisinUion  ;"'  and  if  he  is  satisfied  of  that,  it 
is  sliil  discretionary  with  the  Judge  whether 
or  no  he  will  direct  registiation.     If  it  had 
been  intended  that  the  Judge  should  enquire 
inioibe  fact  of  execution,  1  think  the  clause 
woulii  have  run   '•  if  tiie  execution  shall  be 
I  proved,  and  if  the  requirements  of  the  law," 
I  &c.,   and    I    do    not   think    any    discretion 
would  have  been  given  to  the  Judge  to  with- 
boM  his  order   for  registration  when  these 
faas  were  established. 

Moreover,  if  the  proceeding  under  Section 
\\  be  only  an  appeal,  I  can  understand  why 
thai  simple  and  cheaper  proceeding  was  sub- 
stituted  for   the    regular    suit   provided    for 
in  the  Section     15    of    the    Act     of     1864; 
whereas,  if  it  was  intended  that  there  should 
be  under  Section  84  a  judicial  determination 
of  the  Tict   of    execution,  I  think    that  the 
re^lar  suit  would  b.ave  been  reiaineti.     To 
the  proper  trial  of  such  a  suit,   I   think   all 
the  provisions  of  the  Code  of  Civil  Proce- 
»lure  in  their   fullest  application   would   be 


necessary,  and  I  do  not  think  the  Legislature 

WOuM  have   deprived  the   parties  of   all    right     blm  possession,  and  awaulin-j  hii 
^t  1        \\r\     .  .1  J    ,   ^11..    K,»    ii-;/»/l    K»-  '  niesnc-proiils  were  ar-ceitained,  f 

of  appeal.      \\  hal    would    reall)     be    tried    b>   ,  ^^^^^^^^  ^^e  decree  in  respect  of 

the  District  Court  under  Section  64,  it  that 
Section  is  read  in  its  wider  sense,  would 
he  nothing  less  than  the  title  to  the  im- 
moveable property  comprised  in  the  ius-tru- 
mcnt. 

Since  writing  the  above  judgment,  I  have 

seen  a  decision  of  !\Ir.  Justice  Phear  from 

^^hich  I  find  that  he  has  put  on  Section  84 

a  cons! ruction  somewhat  dilTerent  from  mine, 

though  I  am  not  sure  that  he  would  go  to 

the  txlent  of  saving  that  witnesses  can  be 

examined  on  the  fact  of  execution.     I  need 

not  say,   however,   that,    upon   reading  l\Tr. 

Jastice   Phear's   decision,    I    have   carefully 

re-considered   the  construction  of  the   Act, 

but  without  being  able  to  change  my  opinion. 

1  M  thai  learned  Judge  di-.l  not  originally 

entertain  the  same  opinion  as  he  does  now, 

and  from  what   1    know  of  the  opinions  of 

other  Judges  I  think  the  (luestion  must  again 

arise.    1  regret,  therefore,  that  1  am  unable 

to  concur  with  the  opinion  of   Mr.  Justice 

Kemp.    In  my  opinion,  this  rule  ought  to  be 

discharged. 


The  10th  September  1869. 
Present  : 

The  Ilon'ble  W.  Markby  and.  F.  A.  Glover, 

,  Judges. 

Priority   of   decree— Attachment— Execution— 

Mesne-profits. 

Case  No.  103  of  1869. 

Regular  Appeal  from  a  decision  passed  bv 
the  Officiating  Judge  of  Rajshahye,  dated 
the  24th  July  1868, 

Ram  Coomar  Ghose  (one  of  the  Defendants), 

Appellaniy 

versus  « 

Gobindnaih  Sandyal  and  others  (Plaintiffs), 

Respondents, 

The  Advocate- General  and  Baboos  Romesh 
Chunder  Mittcr  and  Nuleet  Chunder 
iSein  for  Appellant. 

•Ba^oo  Mohinee  Afohun  Roy  for 
Respondents. 

In  1827,  5  commenced  a  suit  apfainst  By  and  before 
judi»ment  applied  for  and  obtained  under  Regulation 
II.  of  iSo^  an  attachment  of  certain  immoveable  pro- 
perty bclon^injf  to  the  flefendant.  In  1828,  5  obtained 
a  decree  upon  which  he  did  nothing  immediately;  but 
in  1^44,  he  sold  the  attached  property  in  execution,  and 
purchased  it  himself.  Thirteen  years  after,  B  com- 
menced proceedini>:s  to  set  aside  that  sale,  and  in  i86t» 
obtained  a  final  decree  reversing  the  sale,  restoring  to 

m  mesne-profits.  The 
and  a  third  party  {R) 
respect  of  a  judgment-debt  due 
to  himself  from  H.  tJpon  this  5",  after  trying  ineffec- 
tuaiiy  to  .stay  R's  proceeding,  brought  a  suit  claiming 
to  set  off  the  amount  of  the  decree  of  182S  against  the 
decree  of  isr>o. 

IlFi.n  that,  whatever  equitable  right  S  might  have 
in  consequence  of  the  situation  of  the  parties,  it  should 
have  been  urged  in  the  suit  before  decree,  and  not 
afterwards  in  execution  when  right  of  third  parties  had 
accrued  ;  and  that  what  R  sought  was  not  the  mesne- 
proHts  attached  by  5  under  the  decree  of  1828,  but  the 
amount  decreed  to  be  paid  by  5  to  B. 

Hkli)  that  no  (»l)jection  arising  out  of  proceedinjjs 
outside  the  suit,  such  as  that  A^'.s*  decree  has  been  satis- 
fied, could  be  entertained  by  way  of  cross-appeal. 

There  is  nothing  in  Regulation  II.  of  ivSo6  which 
expressly  or  impliedly  gives  to  the  judgment-creditor 
who  holds  an  attachment  made  prior  to  judgment, 
under  that  Regulation,  any  priority  whatever  over  any 
other  judgment-creditor  who  has  come  in  and  got  a 
decree,  and  has  attached  the  same  property. 

When  a  party  attaches  property,  he  also  attaches  the 
pn>Hts  thereof ;  but  if,  when  attaching  the  property,  he 
allows  the  original  owner  to  remain  in  possession  and 
enjoy  the  profits,  those  profits  cease,  from  the  moment 
liiOy  find  their  way  into  the  pockets  of  the  owner,  to 
be  si)ecilically  liable  for  the  judgment-debt  under  the 
attachment. 


Markby,  J. — In  this  case,  we  do  not  think 
it    necessary    to   call    upon   the   Advocate- 
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General  for  a  reply,  as  we  consider  the  judg- 
ment of  the  Lower  Court  ought  to  be  re- 
versed. In  consequence  of  various  orders  of 
remand,  the  case  does  not  come  before  us 
precisely  in  the  same  shape  in  which  it  came 
before  the  Lower  Court,  but  I  think  that  the 
result  is  that  the  suit  ought  to  be  dismissed. 
It  appears  that,  in  the  year  1827,  certain 
persons  who  have  been  called  the  Sandyals 
had  commenced  a  suit  against  certain  other 
persons  who  have  been  called  the  Bhutta- 
charjees,  and  the  Sandyals,  who  were  plaint- 
iffs in  that  suit,  are  now  represented  by  the 
plaintiffs  in  this  suit.  They  applied  for  and 
obtained,  in  the  year  1827,  under  Regulation 
IL  of  1806,  an  attachment  of  certain  im- 
•moveable  properly  belonging  to  the  Bhutta- 
charjees.  In  1828,  they  obtained  a  decree 
for  a  sum  said  to  exceed  four  lakhs  of- 
rupees.  They  did  nothing  immediately  upon 
that  decree;  but  in  1844,  the  property 
which  they  had  attached  in  1827  was  sold 
by  them  in  execution  of  their  decree,  and 
was  purchased  by  themselves.  Thirteen 
years  afterwards,  proceedings  were  com- 
menced by  the  Bhultacharjees  to  set  aside 
that  sale  on  the  ground  of  some  irregularity, 
and  the  Bhuttacharjees  obtained  a  final  decree 
of  this  Court  in  1 860  that  that  sale  should 
be  set  aside,  that  possession  of  the  property 
should  be  restored  to  the  Bhuttacharjees,  and 
that  the  mesne-profits  which  had  accrued  to 
the  Sandyals  during  the  time  that  they 
were  in  possession  should  be  ascertained  and 
paid  to  the  Bhuttacharjees.  That  ascertain- 
ment has  since  been  made,  and  this  suit  pro- 
ceeds upon  the  assumption  that  there  exists  a 
decree  in  favor  of  the  Bhuttacharjees  against 
the  Sandyals  for  this  sum  of  money.  A  per- 
son of  the  name  of  Ram  Coomar  Ghose,  who, 
together  with  the  Bhuttacharjees,  is  one  of 
the  defendants  in  this  suit,  has  obtained  an 
attachment  upon  that  decree  in  respect  of  a 
judgment-debt  due  to  himself  from  the  Bhut- 
tacharjees. Two  orders  of  this  Court  of 
January  1863  and  January  1865  were  made, 
the  effect  of  which  order  was  to  reverse  the 
decision  of  a  Principal  Sudder  Ameen  who 
had  decided  that  the  Sandyals  were  entitled 
to  stay  the  proceedings  of  Ram  Coomar 
Ghose  who  was  attempting  to  get  satisfac- 
tion of  the  decree  which  the  Bhuttacharjees 
held  against  the  Sandyals.  This  suit  is 
brought  to  set  aside  these  orders,  and  to  be 
allowed  to  set  off  the  amount  of  the  decree 
which  the  Sandyals  obtained  against  the 
Bhuttacharjees  in  1828  against  the  decree 
which  the  Bhuttacharjees  obtained  against 
the  Sandyals  in  i860. 


Now,  as  I  have  said  before,  this  case  has 
been  already  several  times  before  this  Court, 
and  it  now  comes  before  us  with  two  ques- 
tions finally  settled.     It  has  been  aquestioa 
in  the  suit  whether  or  not  an  attachment  of  ' 
the  property  was  also  the  attachment  of  the 
profits  of  that  property.     That  question  has 
been  finally  settled  in  favor  of  the  Sandyals,  ' 
and  the  effect  of  their  attachment  of  1827 
must  now  be  taken  to  be  to  attach,  not  only 
the  property,  but  the  profits  also.    The  other 
question   which    has    been    raised   between 
these  parlies  is  whether  or  no  the  Sandyals 
could,  as   they   claimed   10  do,  set  off  the 
decree  under   which    they   were  judgment- 
debtors  to    the    Bhuttacharjees  against  the 
decree  of  1828  in  which  the  Bhuttacharjees 
were    judgment- debtors    to    themselves.    I 
think^that  has  been  finally  settled  that  the 
Sandyals  could  not  set  off  that  decree.   I 
think  it  has  been  held,  not  onJy  upon  the 
terms  of   Section  209,  but  also  upon  any 
equity  which  could  arise  out  of  the  situation 
of  the  parties.     I  think  it  is  quite  clear  that 
the  Judges  before  whom  that  question  ame 
for  trial  (as  would'very  naturally  be  the  case) 
were  most  anxious  that,  if  possible,  those  de- 
crees should  be  set  off  against  one  another. 
They  had,  in  fact,  decided  on  one  occasion  that 
they  might  be  so  set  off,  but  in  consequence 
of  a  subsequent  ruling  of  the  Full  Bench 
they  felt  compelled  to  reverse  their  former 
decision,  and  held  finally  that  they  could  not 
be  so  set  off.     It   is   very   clear  from  the 
decision  on  review  of    [ustices  Kemp  and 
Glover,  dated  the  i8ih  "May  1867,  publish- 
ed in  Volume  VII.  of  the  Weekly  Reporter, 
page  488,  and  especially  from  the  last  para- 
graph in  the  left  hand  column  of  page  481. 
that  all  possible  questions  which  could  be 
raised  in  favor  of  a  set-off  were  raised,  and 
that   the   Judges   felt    compelled,   although 
reluctantly,  to  decide  against  that  right  ot 
set-off.     i3ut  it  was  nevertheless  considered 
in  the  last  order  of  remand  that  there  were 
certain  questions  still  open  in  this  suit,  and 
the  order  of  remand  on  which  the  case  went 
back  to  Mr.  Grey,  the  Ofliciaiing  Judge  of 
Rajshahye,  whose  decree  is  now  appealed 
against,  was  in  these  terms  :  '*  We  pass  no 
"opinion  as  to   whether  the  applicant  has 
"attached   the   estate   or  the  decree  under 
"Regulation    II.   of    1806,  beyond  intiraat- 
"ing   our  opinion   that,  if   the   estate  was 
"attached    under   Regulation  II.   of   180O, 
"it  is  difficult  to  see  how  the  mesne-proiiis 
which    flow  out    of    the  estate  were  not 
attached  also.     But  the  question  of  attach- 
ment and  its  fruits  and  preferential  title  10 
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"panicipate  in  the  proceeds  is  left  for  deci- 
"  sion,  and  most  be  determined  by  the  Lower 
"Court  to  whom  the  case  is  remanded  for 
"the  purpose,  the  Lower  Court  distinctly 
"understanding  that  our  decision  of  the 
"i8ih  May  last  in  review  disposed  of  the 
"question  of  set-off  alone." 

When  the   case  came  again   before   this 
Court  on  the  6th  April  1868,  this  Court  sub- 
stantially repeated  that  opinion ;  only  it  de- 
clared more  positively  that  in  the  attachment 
by  the  Sandyals  in  1827,  the  mesne-profits 
!  were  also  attached  under  Regulation  IL  of 
I  1806.    So,  what  we  have  to  consider  in  this 
I  case  is,  did  the  attachment  of  this  property 
i  by  the  Sandyals  exist  at  the  lime  when  Ram 
Chander  attached  this  decree  of  the  Bhuita- 
charjces;  and  if  so,  what  was  the  effect  of 
that  attachment   as  between   Ram  Coomar 
Ghose,  the  defendant  in  this  suit,  and  them- 
selves? 

Now,  the  first  point  taken  by  the  Advocate- 
I  General  was  that  the  attachment  prior  to 
judgment  was  not  effectual  after  judgment 
unlfl  some  order  had  been  passed  upon  it, 
I  under  Regulation  IL  of  1806,  Section  5, 
Clause  3.  Upon  that  point,  however,  I  do 
not  think  it  is  necessary  for  us  to  express 
any  opinion  in  the  case  now  before  us. 
There  can  be  no  doubt  that  the  words  of  the 
Regulation  are  somewhat  different  from  the 
words  used  in  the  Code  of  Civil  Procedure ; 
nevertheless,  if  we  had  to  decide  that  ques- 
tion, we  should  undoubtedly  have  to  consi- 
der the  effect  of  a  decision  given  yesterday 
by  the  Full  Bench,  as  to  the  effect  of  an 
attachment  before  judgment.  But  as  I  have 
already  said,  I  think  it  is  not  necessary  for  us 
to  express  any  opinion  on  this  question,  be- 
wuse,  on  the  next  point  taken  by  the  Ad- 
vocate-General, we  are,  I  think,  enabled  to 
decide  the  case  at  once  in  his  favor. 

I  think  it  is  quite  clear  that,  whatever  may 
be  the  effect  of  attachment  prior  to  judgment 
ttndcr  Regulation  II.  of  1866,  there  is  nothing 
'D  the  Regulation  which  gives  to  the  judg- 
inent-crediior  who  holds  that  attachment  any 
pnority  whatever  over  any  other  judgment- 
^^itor  who  has  come  in  and  got  a  de- 
?|W,  and  has  attached  the  same  property, 
ihat  priority  is  specially  given  as  between 
"»e  first  attaching  creditor  and  the  other 
creditors  generally  in  cases  of  attachment 
Mtct  judgment  by  Act  Vlll.  of  1859.  Whe- 
|J«r  or  not  it  would  exist  under  Act  VIII. 
^  ^859,  as  between  a  judgment-creditor  who 
*^hed  prior  to  judgment  and  the  other 
Vol  XII. 


creditors,  we  need  not  decide.  All  we  have 
to  say  is  that  that  priority  is  not  given  by 
Regulation  II.  of  1866.  It  is  not  expressly 
given  by  that  Regulation,  and  there  is  no- 
thing to  my  mind  which  implies  it.  There- 
fore, upon  that  ground  alone,  we  should 
be  entitled  to  dismiss  this  suit.  Ram 
Coomar  Ghose,  as  the  first  attaching  credit- 
or, under  Act  VIII.,  has  the  priority. 

But  it  has  also  been  contended  by  the 
Advocate- General  that  what  Ram  Coomar 
Ghose  is  seeking  to  compel  the  Sandyals  to 
pay  to  him  is  not  the  mesne-profits  which 
were  attached  under  the  decree  of  1828,  but 
a  mere  sum  of  money  not  impressed  with  any- 
particular  character,  which  this  Court  has 
found  by  its  decree  of  i860  to  be  due  from  * 
the  Sandyals  to  the  Bhuttacharjees,  and  in 
that  view  I  think  the  Advocate-General  is 
correct. 

I  fully  concur  in  the  opinion  expressed  on 
a  former  occasion  by  this  Court  in  the  pre- 
sent case ;  and  even  if  1  did  not  concur  in  it, 
I  should  consider  that  opinion  binding  upon 
me,  that  when  a  man  attaches  property,  he 
also  attaches  the  profits  of  that  properly ; 
but  it  is  also  clear  that,  when  a  man  attaches 
property,  and  allows  the  original  owner  to 
remain  in  possession  of  the  property  and 
enjoy  its  profits,  that  from  the  moment  these 
profits  find  their  way  into  that  owner's 
pockets,  they  cease  to  be  specifically  liable 
for  the  debt  of  the  judgment-creditor.  If  that 
were  not  so,  every  judgment-creditor  would 
have  the  right  to  come  in  at  any  time,  and 
call  upon  his  judgment-debtor  to  account  for 
all  the  profits  he  had  received  from  the  date 
of  the  attachment,  and  that  is  a  proceeding 
I  have  never  even  heard  suggested  ;  and  it 
appears  to  me  that  the  moment  the  profits 
of  this  properly  passed  to  the  person  who 
was  for  the  time  being  the  owner  thereof, 
they  ceased  to  be  in  any  way  specially  liable 
for  the  judgment-debt  under  the  attachment. 
If  there  was  any  equitable  right  in  conse- 
quence of  the  situation  of  the  parties,  that 
the  Sandyals  in  the  suit  brought  by  the 
Bhuttacharjees  should  say  that,  in  conse- 
quence of  the  reversal  of  the  sale,  their  posi- 
tion was  wholly  changed,  and  if  they  could 
argue  that  it  was  not  equitable  that  they 
should  be  compelled  to  refund  a  large  sum 
for  mesne-profiis  to  the  Bhuttacharjees,  while 
the  Bhuttacharjees  were  liable  to  them  for 
a  large  sum  of  money  under  the  original 
decree,  and  when  those  mesne-profits  ac- 
crued in  respect  of  an  estate  which  was 
under   attachment  in   respect  of  that  very 
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debt,  he  should  have  said  that  in  the  suit 
before  decree  went  against  him  ;  and  though 
I  express  no  opinion  upon  the  point,  I  cer- 
tainly think  that  that  might  have  been  urged 
with  considerable  force.  But  it  seems  to  me 
essential  that  it  should  have  been  urged  in 
the  suit  before  decree,  and  not  afterwards  in 
execution  when  rights  of  third  parlies  have 
accrued,  and  it  is  impossible  to  investigate 
fully  the  conduct  of  the  parties,  upon  which 
entirely  the  equity  depends.  The  decree 
seems  to  me  to  be  a  conclusive  answer  to 
any  such  contention  as  this.  The  Court  has 
ordered  the  Sandyals  to  pay  a  sum  of  money 
to  the  Bhuttacharjees,  and  it  is  the  sum  so 
decreed  which  has  been  attached  by  Ram 
Coomar  Ghose,  and  all  he  now  asks  is  to 
have  that  decree  obeyed.  Therefore,  on  this 
ground  also,  I  think  that  the  suit  ought  to  be 
dismissed. 

Then  certain  questions  have  been  raised 
in  cross-appeal.  The  first  one  appears  to 
me  not  to  be  a  question  for  cross-appeal  at 
all.  It  is  said  that,  since  this  suit  has  been 
filed,  and  during  the  pendency  of  the  suit, 
the  decree  now  held  by  Ram  Coomar  Ghose 
has  been  satisfied  ;  and  that,  therefore,  the 
attachment  has  dropped.  I  do  not  think  we 
ought  to  go  into  that  quf'stion  at  all,  and 
our  decision  must,  I  think,  be  given  on  the 
points  arising  in  this  appeal  out  of  the  state 
of  facts  as  they  existed  at  the  time  the  suit 
was  brought.  If  any  question  could  arise 
out  of  proceedings  outside  the  suit,  they 
could  form  the  basis  possibly  of  some  appli- 
cation to  stay  proceedings  in  the  suit  on  in- 
dependent grounds  altogether,  but  I  do  not 
think  we  can  in  any  way  entertain  that  ob- 
jection as  a  cross-appeal. 

The  next  point  is  that  the  orders  which 
the  plaintiffs  seek  to  set  aside  in  this  suit 
were  made  without  jurisdiction,  and  that, 
therefore,  they  ought  to  be  set  aside.  If 
it  is  material  at  all  to  consider  whether 
or  no  these  orders  were  valid  in  this  case, 
we  cannot  treat  them  as  made  without  juris- 
diction. We  must  assume  that  the  Judges 
who  passed  those  orders  held  that  they  had 
jurisdiction  to  do  so,  and  we  have  no  powers 
to  set  aside  that  decision. 

The  next  point  was  that,  in  fact,  no  attach- 
ment had  been  issued  by  Ram  Coomar  Ghose,  | 
but  I  think  it  is  too  late  to  take  that  objec-  i 
tion  now,  for  it  appears  to  me  that  the  parties 
have  all  along  proceeded  on  the  supposition 
that  that  attachment  had  been  made. 

The  next  ground  is  that,  on  some  princi- 
ple of  equity,  the  two  decrees  ought  to  be 


set  off  against  one  another.  No  specific 
ground  has  been  mentioned  why  this  should 
be  done,  and  I  can  only  repeat  what  1  have 
already  said  before  that  I  consider  all  ques- 
tions which  could  be  raised  on  the  right  of 
set-off  to  have  been  fully  discussed  and 
finally  settled  in  the  judgment  I  have  re- 
ferred to  above  in  Volume  VII.  of  the  Weekly 
Reporter,  page  480. 

There  only  remains  to  consider  the  ques- 
tion of  costs.  It  is  always  extremely  diffi- 
cult for  a  Court  in  the  posiuon  in  which  wc 
now  are  in  the  present  suit,  a  very  small 
portion  of  which  only  has  come  before  one  of 
us,  to  settle  that  question  in  a  satisfactory 
manner.  I  think,  however,  that  we  have 
seen  sufficient  of  this  case  to  enable  us  to 
come  to  the  conclusion  that  the  plaintiffs  in 
this  suit  have  fared  somewhat  hardly ;  and 
Mr.  Justice  Glover,  who  has  seen  a  great 
deal  more  of  this  litigation  than  I  have,  is  of 
opinion  that  we  should  not  give  any  costs  in 
this  case.  I  entirely  concur  in  that  opinion, 
and  the  result  will  be  that  the  decision  of 
the  Lower  Court  will  be  reversed,  and  the 
plaintiff's  suit  dismissed,  but  without  costs. 

Glover,  y. — I  am  of  the  same  opinion,  and 
generally  for  the  same  reasons  as  those 
given  by  Mr.  Justice  Markby;  and  with 
regard  to  costs,  I  think  that  this  is  eminently 
a  case  in  which  the  Court's  discretion  should 
be  exercised  in  favor  of  the  plaintiffs. 


The  13th  September  1869. 
Preseni  : 

The  Hon'ble  G.  Loch  and  H.  V.  Baylcy, 

yudges. 

Dowls  and  amuldarees— Registration— Section 
13,  Act  XVI.,  1864-Oral  evidence. 

Cases  Nos.  1701  and  1705  of  1869  under 
Act  X.  of  1859, 

Special  Appeals  from  a  decision  passed  hy 
the  Officiating  Judge  of  MymensingK 
dated  the  26th  April  i86g,  reversing  a 
decision  of  the  Deputy  Collector  of  thai 
District y  dated  the  24th  A  ugust  tS68. 

Goluck  Kishore  Acharjee  Chowdhn* 
(Plaintiff),  Appellant, 

versus 

Nund  Mohun  Dey  Sircar  (Defendant), 
Respondent, 

b 


1869.] 


Civil 


THC    WEEKLY   RXPORlXK. 


Rulings. 


395 


Baboos  Rash  Beharee  Ghose  and  Nuren- 
dronath  Chatter jee  for  Appellant. 

Bahoo  Nil  Madhub  Sein  for  Respondent. 

The  registration  of  a  dowl  or  an  amuldaree  which  arc 
mere  preliminaries  to  a  lease  is  not  compulsory  under 
Sectioo  13,  Adl  XVI.  of  1S64. 

Oral  evidence  is  admissible  to  prove  the  existence  of 
in  agreement  {e,  g.,  a  farming  lease),  and,  if  credible 
udsuflBdent  of  itself,  will  justify  a  Court  in  decreeing 
acUim. 

Bayley\  J', — The  plaintiff  sued  for  arrears 
of  rent  for  the  years  1271,  1272,  and  1273, 
alleging  ^at  the  defendant  held  farms  for 
those  three  years.  The  plaintiff  stated  that 
he  received  dowls  from  the  defendant,  and 
gave  him  amuldareesy  that  is,  authority  to 
the  ryots  to  pay  their  rents  to  the  defendant. 

The  defendant's  case  was  that  he  never 
entered  into  any  written  contract  of  any 
kind,  that  he  never  received  any  amuldaree, 
that  the  rents  were  less  than  those  stated  by 
the  plaintiff,  and  that  he  had  paid  his  full 
amount  of  rents  due. 

As  to  the  written  documents,  the  plaint- 
iff did  not  file  any  dowl  till  towards  the 
conclusion  of  the  case  in  the  first  Court ;  and 
the  defendant  having  denied  the  amuldaree, 
there  was  no  other  document  to  support  the 
plaintiff's  case. 

The  first  Court  decreed  the  plaintiff's  case, 
and  the  Lower  Appellate  Court  has  dismiss- 
ed it. 

The  judgment  of  the  Lower  Appellate 
Court  is  not  very  clear,  but  at  the  same  time 
>t  sufl5ciently  indicates  that  the  Lower 
Appellate  Court  did,  in  fact,  hold  that,  where- 
as there  was  in  this  case  a  lease  for  more 
than  three  years,  and  the  transaction  as  such 
^*s  not  evidenced  by  a  registratiouy  the 
plaintiff  could  not  obtain  a  verdict  upon  the 
documentary  evidence.  The  Lower  Ap- 
PclJaie  Court  then  goes  into  the  oral  evi- 
dence, and  says  :  "  1  therefore  consider  that 
J  plaintiff  has  failed  to  prove  by  full  legal 
'^vidence  that  he  can  claim  rent  at  the 
''amount  stated  in  his  petition  of  plaint,  and 
I  that  the  evidence  of  witnesses  alone  is  not 
'  sufficient'  to  prove  a  farming  lease  for 
"  roore  than  a  year." 

Agiinsl  this  decision,  the  plaintifif  appeals 
•pccially,  and  the  contentions  raised  in 
■pecial  appeal  are  really  but  two :  firstly, 


that  the  document  which  the  plaintiff  set  up 
in  this  case,  viz.,  the  dowl,  was  not  a  do- 
cument in  respect  of  which  registration  was 
compulsory  under  Section  13,  Act  XVL  of 
1864,  the  Registration  Act  in  force  at  the 
time  of  the  transaction ;  and,  secondly,  that 
the  Lower  Appellate  Court  should  have 
considered  the  oral  evidence  upon  which  the 
Deputy  Collector  in  the  first  Court  had 
come  to  a  finding  of  fact  in  plaintiff's 
favor. 

The  special  appellant  has  cited  two 
cases  in  support  of  this  argument,  the 
one  to  be  found  at  page  537,  Volume  IX., 
Weekly  Reporter,  and  the  other  at  page 
281,  Volume  VIL  It  is  clear  from  the  case 
cited  in  Volume  IX.,  page  537,  that  a  ku-' 
booleut,  or  a  dowl,  which  is  its  equivalent, 
is  held  by  the  Division  Bench  on  that  occa- 
sion not  to  be  a  document  which,  under  Sec- 
tion 1 3,  it  is  compulsory  to  register,  and  it 
is  equally  clear  from  the  case  reported  at 
page  281,  Volume  VIL,  that  documents  pre- 
liminary or  collateral  to  a  lease  are  not  to  be 
considered  documents  intended  to  be  covered 
by  the  word  "  lease"  in  the  Section  above 
cited. 

It  is  contended,  on  the  other  side,  that  it 
is  not  the  lease,  but  the  amuldaree  pottah 
which  the  Lower  Appellate  Court  referred 
to  in  its  judgment.  The  Judge's  words, 
however,  are  distinct.  He  says :  "  The  law 
"  then  for  leases  above  one  year  is  plain, 
"  viz.,  that,  if  a  lease  is  given  for  more  than 
"  one  year,  it  must  be  a  registered  document, 
"  and  it  could  be  only  on  such  registered 
"  document  or  an  authenticated  copy  there- 
"  of  that  the  plaintiff  could  bring  his  suit." 
He  then  goes  on  to  show  that  he  had  the 
leases  themselves  in  view,  for  he  says: 
"  The  plaintiff,  I  suppose,  wished  to  evade 
"  the  expense  of  a  proper  lease,  and  trusted 
"to  the  defendant  to  deal  fairly  with  him, 
"  and  if  he  is  disappointed  with  his  arrange- 
"  ment,  he  has  only  himself  to  blame.  The 
*'  law  cannot  assist  him,  for  he  neglected  to 
"  take  the  precautions  that  the  law  directed 
"him  to  take  if  he  afterwards  wanted  to 
"  enforce  the  terms  of  his  lease  against  the 
"defendant."  It  is  clear  to  us  then  that 
the  Lower  Appellate  Court  is  wrong  in 
holding  that  the  dowl  or  even  the  amul- 
daree, which  were  the  alleged  documents 
that  passed  between  the  parties  in  this  case, 
was  necessary  to  be  registered  before  the 
plaintiff  could  sue. 

On  the  second  point,  it  is  contended  by 
'  the  special  respondent  that  what  the  Lower 
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Appellate  Court  has,  in  fact,  done  is  that, 
having  considered  the  plaintiff's  failure  to 
produce  documentary  evidence  as  one  objec- 
tion to  the  suit,  the  Court  goes  into  the 
sufficiency  or  otherwise  of  the  oral  evidence, 
and  finds  upon  that  as  upon  the  merits  of 
the  transaction  that  the  plaintiff  has  no  good 
case  at  all  on  the  merits  upon  that  very 
evidence.  To  our  minds,  however,  if  we 
read  the  terms  that  the  Lower  Appellate 
Court  uses  as  quoted  above,  in  connection 
with  what  immediately  precedes  as  to  the 
invalidity  of  the  documejit  and  the  words 
*'  the  evidence  of  witnesses  alone  is  not 
"  sufficient  to  prove  a  farming  lease  for  more 
"  than  a  year,"  it  appears  to  us  that  what  the 
^ Judge  means  is  not  that  he  has  gone  fully 
into  the  evidence  of  witnesses,  and  finds  it  in- 
sufficient by  reason  of  its  vagueness  or  want 
of  credibility,  but  that  he  lays  down  as  a 
matter  of  law  that  in  cases  like  these,  where 
the  plaintiff  comes  to  Court  upon  a  lease 
which  is  not  registered,  no  amount  of  oral 
evidence  would  be  sufficient  to  justify  the 
Court  in  giving  the  plaintiff  a  verdict  in  his 
favor. 

I  would,  therefore,  remand  both  these 
cases  to  the  Lower  Appellate  Court  to  try 
whether  the  evidence  on  the  record  is  or 
is  not  sufficient  to  prove  the  farming  lease  in 
question. 

Loch^  y. — I  wish  to  say  a  few  words. 
The  contention  before  us  has  been  whether, 
in  the  absence  of  any  documentary  evidence 
in  the  shape  of  a  lease  or  other  instrument 
creating  a  lease,  but  on  the  admission  of  the 
parties  that  there  was  a  lease,  oral  evidence 
is  not  sufficient  to  prove  the  terms  of  that 
lease  to  the  amount  of  rent  payable  by  the 
defendants.  The  Judge  below  has  held  that 
oral  evidence  is  not  sufficient  to  prove  a 
farming  lease  for  more  than  a  year,  because 
that  lease  was  not  registered.  Now,  if  the 
evidence  of  witnesses  is  sufficient  to  prove 
a  farming  lease  for  a  period  of  less  than  a 
year,  I  do  not  see  why,  if  worthy  of  credit, 
it  should  not  also  be  sufficient  to  prove  a 
lease  for  a  period  longer  than  a  year.  It 
may  so  happen,  as  appears  to  be  the  case 
in  the  present  suit,  that  parties,  in  order  to 
avoid  the  expense  of  drawing  up  expensive 
leases  may  agree  to  let  lands  at  a  certain 
rate  of  rent,  ^y  failing  to  have  a  proper 
lease  drawn  up,  a  parly  deprives  himself  of 
a  very  strong  piece  of  evidence  in  case  of 
litigation ;  but  if  he  chooses  to  trust  to  the 
uncertainty  of  oral  evidence  to  support  liis 
claim,  no  written  lease  having  been  executed, 
there  does  not  seem  to  me  any  reason  why 


that  evidence,  if  credible  and  sufficient  of 
itself  to  prove  the  existence  of  an  agreement 
between  the  parties,  should  not  be  admitted 
by  the  Judge,  and  enable  him  to  give  the 
plaintiff  a  decree  on  his  claim.  It  has  been 
pointed  out  that  there  was  in  this  case  a 
dowl,  which  is  equivalent  to  a  kubooleut, 
and  an  amulnamah  exchanged  between  the 
parties.  These  documents  have  not  been 
used  as  evidence,  and  the  defendant  denies 
that  any  documents  were  executed,  or  any 
amulnamah  delivered  to  him,  though  the 
plaintiff  filed  the  dowl,  but  at  so  late  a  stage 
of  the  proceedings  that  the  Court  refused  to 
admit  it;  and  it  has  been  urged** that,  as 
those  documents  were  not  regi^cred,  the 
plaintiff's  suit  should  have  been  dismissed. 
But  even  supposing  that  the  action  has  been 
brought  upon  the  dowl,  which  does  not  ap- 
pear to  be  the  case  looking  to  the  terms  of 
the  plaint,  there  are  rulings  of  this  Conrt 
quoted  by  my  colleague  which  clearly  show 
that  neither  of  these  documents  which  are 
merely  preliminaries  to  a  lease  requires  to 
be  registered.  As  this,  however,  is  not  the 
main  ground  of  this  special  appeal,  I  need 
not  express  any  opinion  on  the  point,  boi  it 
appears  to  me  that  the  Judge  was  wrong 
in  saying  that  "  the  evidence  of  witnesses 
"  alone  is  not  sufficient  to  prove  a  farming 
"  lease  for  more  than  a  year." 

I  concur  with  my  colleague  in  remanding 
these  cases,  and  directing  the  Judge  to  con- 
sider whether  the  oral  evidence  is  or  is  not 
sufficient  to  prove  the  lease. 

The  costs  of  this  remand  will  follow  the 
result  of  the  case. 


The  13th  September  1869. 
Present : 

The  Hon'ble  G.  Loch  and  H.  V.  Bayler, 

Judges, 

Transfer  of  tenure— Ejectment 

Case  No.  1676  of  1869. 

Special   Appeal  from   a  decision  /f^ff ,// 
the  Officiating  Additional  Judge  of  thm- 

gong,  dated  the  slh  May  1869.  [V^J'li, 
decision   of  the   Moonsiff  of  HathazarU. 
dated  the  12th  September  1868. 
Abdool  Kureem  (Plaintiff).  Appdl^^' 

Zfersus 
Munsoor  Ali  and  others  (Defendants), 
Respondents. 
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Baboo  Okhil  Chunder  Sein  for  Appellant. 

Bahoo  Grija  Sunkur  Mojoomdar  for 
Respondents. 

Where  a  tenure  is  transferred  by  a  ryot  without  the 
lanction  of  his  landlord,  and  the  latter  nevertheless 
Kceives  rent  from  the  transferee,  and  gives  him 
dakhilahs  for  the  year  in  which  he  is  in  possession, 
the  landlord  cannot  oust  him  aftenvards  under  a  decree 
for  the  rent  of  previous  years. 

Loch,  J. — ^This  is  a  suit  to  recover  pos- 
session on  the  allegation  that  the  plaintifl 
purchased  the  land  in  question  from  defend- 
ant No.  3,  who  is  a  ryot  of  defendant  No.  i, 
and  that  he  (plaintiff)  was  dispossessed  by 
Munsoor  Ah,  defendant  No.  i,  in  1229 
M.  E.  It  is  admitted  by  all  parlies  that  the 
deed  of  sale  held  by  the  plaintifl  is  of  no 
effect  unless  it  be  sanctioned  by  Munsoor 
All,  the  defendant  No.  i,  and  the  Judge 
has  found  that  that  sanction  was  not  given, 
and  therefore  the  transfer  to  the  plaintiff 
was  not  valid. 

In  special  appeal  it  is  urged  by  the 
pleader  for  the  plaintiff,  special  appellant, 
that  even  admitting  that  the  kobalah  had 
not  received  the  sanction  of  Munsoor  Ali, 
jet  that  as  he  (plaintiiT)  was  in  possession 
in  the  year  1228  and  Munsoor  Ali  took 
rents  from  him  in  that  year,  and  gave  him 
dakhilahs,  he  thereby  recognized  him  as  his 
tenant,  and  could  not,  therefore,  under  a 
decree  for  rent  of  previous  years,  oust  him 
horn  the  land  ;  and  the  pleader  points  to 
evidence  on  the  record  in  proof  that  rents 
had  been  paid,  though  the  oral  evidence  does 
not  go  to  prove  the  dakhilahs  that  have 
been  filed,  and  he  urges  that  the  Judge 
ought  to  have  come  to  a  decision  on  that 
oral  evidence,  and  determined  whether  it 
proved  the  payment  of  rent ;  but  this  the 
Judge  has  failed  to  do. 

We  think  that  this  contention  is  correct, 
and  that  the  Judge  should  pronounce  upon 
the  evidence  which  has  been  given,  whether 
or  not  it  is  sufficient  to  prove  the  payment 
of  rent ;  and,  if  so,  whether  or  not  the  rent 
was  paid  in  the  character  of  a  tenant  thus 
recognized  by  ihe  defendant,  Munsoor  Ali, 
as  such. 

A  cross-appeal  has  been  preferred  on  the 
ground  that  the  respondent  in  this  case  in 
bis  appeal  to  the  Judge  urged  that  that 
kobalah  itself  was  spurious,  and  ihat  the 
Judge  has  come  to  no  distinct  finding  with 
regard  to  the  kobalah.    We  see  that  the 


Judge  after  stating  the  character  of  the 
evidence  has  come  to  the  conclusion  only 
that  the  kobalah  was  not  sanctioned,  and 
as  the  case  must  be  remanded  to  the  Judge 
to  pronounce  on  the  evidence  filed  by  the 
plaintiff  whether  rents  were  paid  or  not,  the 
Judge  will  also  come  to  a  finding  with 
regard  to  the  kobalah  whether  it  is  genuine 
or  not. 

The  Judge  will  not  admit  any  fresh  evi- 
dence,  but  he  will  determine  these  points 
upon  the  evidence  on  the  record. 

The  costs  of  this  appeal  will  follow  the 
result. 


The  14th  September  1869. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

yudges. 

Arbitration— Objections—Sections  320  and  t2<. 

Act  VIII.,  1859.  ^ 

Case  No.  107  of  1569. 

Regular  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Bhaugulpore,  dated  ihe  jrd 
February  i86g, 

Maharajah  Sir  Joy  Mungul  Singh  (Defend- 
ant), Appellant, 

versus 

Mohun  Ram  Marwaree  and  another  (Plaint- 
iffs), Respondents. 

Mr.   R.    T.  Allan  and   Baboo  Boodh  Sein 
Singh  for  Appellant. 

Mr.   G.   C.  Paul  and  Baboo  Anund  Chun- 
der Ghossal  for  Respondents. 

A  case  remanded  by  the  HJgh  Court  was  referred  by 
the  Zillah  Judf^-e  to  two  arbitrators  who  went  fully  into 
the  matters  in  dispute,  and  wrote  and  sij^ncd,  as  their 
award,  separate  pa(/ers  bearing^  different  dates,  which 
were  filed  in  Court.  The  defendant  then  filed  a  petition 
o!  objections,  after  which  the  Judge  returned  the  papers 
to  the  arbitrators  with  an  order  that  they  should  sig-n 
their  award  conjointly  in  a  form  which  he  prescribed. 
The  award  havmjr  been  submitted,'  the  Judge  took  up 
and  disposed  of  the  objections  previously  made,  making 
a  decree  in  accordance  with  the  award. 

Held  that  the  two  papers  originally  sent  in  were  not 
an  award,  which,  under  Section  320,  Aft  VII.,  1859, 
should  be  a  single  instrument  complete  in  itself;  and 
ihat  ihe  Judge  was  right  in  sending  back  the  papers, 
directing  the  arbitrators  to  sign  their  award  conjointly 
and  in  the  presence  of  each  other. 
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Held  that  the  objections  made  to  the  two  papers  were 
not  objections  to  the  award ;  and  that  under  Section 
325  the  Judge  had  no  power  to  pass  judg-ment  till  all 
objections  to  the  award  had  been  finally  disposed  of, 
or  within  10  days  after  the  submission  of  the  award. 

Held  that  an  arbitrator  has  no  right  to  allow  do- 
cuments entrusted  to  him  by  the  Court,  to  be  removed 
from  the  nuthee  by  any  one ;  and  that  when  an  award 
is  returned  to  Court  aHer  remittal,  it  should  be  accom- 
panied by  all  books,  exhibits,  and  proceedings  pertain- 
ing to  it. 

Norman^  y, — ^This  is  a  case  which  was 
remanded  by  an  order  of  this  Court  made 
by  a -Division  Bench  (Mr.  Justice  Kemp  and 
Mr.  Justice  E.  Jackson),  dated  the  6th  of 
March  1868,  to  the  Judge  of  Bhaugulpore, 
to  try  whether  any  thing,  and  what,  was 
4ue  from  the  defendant  Maharajah  Sir  Joy 
Mungul  Singh,  Bahadoor,  to  the  plaintiff 
upon  two  accounts  which  are  described  in 
the  judgment  of  my  learned  brother  Jack- 
son as  a  "  roka  account ''  and  a  **  cloth 
account." 

After  the  case  went  back  to  the  Judge 
of  Bhaugulpore,  it  was  referred  to  two  arbi- 
trators ;  one  of  whom  was  Mr.  Sandys,  the 
former  Judge  of  Bhaugulpore,  and  the  other 
was  Moulvie  Waheedooddeen,  the  Judge  of 
the  Small  Cause  Court,  under  an  order 
stating  that  "  with  a  copy  of  that  order  the 
case  be  forwarded  to  each  of  the  arbitrators, 
and  also  all  papers  connected  with  the  suit, 
and  that  the  arbitrators  having  decided  the 
case  in  the  presence  of  the  pleaders  of  all 
parties  shall  send  back  the  papers  and  their 
award  within  one  month  from  the  date  of 
that  order."  This  order  was  dated  the  22nd 
May  1868.  On  the  23rd  June,  the  arbitra- 
tors, in  the  presence  of  both  parties,  stated 
that  when  the  case  came  back,  it  was  trans- 
mitted to  them  as  arbitrators ;  that  from  the 
petition,  and  the  order  under  which  they 
were  appointed,  it  did  not  appear  in  what 
manner  they  were  to  deal  with  the  case  : 
whether  in  obedience  to  the  order  of  the 
High  Court  or  with  general  powers. 

The  explanation  of  that  probably  is,  that 
the  arbitrators,  reading  the  judgments  of 
my  brothers  Jackson  and  Kemp,  in  which 
those  two  learned  Judges  do  not  exactly 
agree  in  their  views  of  the  case,  may  have 
felt  embarrassed  as  to  what  question  they 
had  to  decide. 

On  the  23rd  of  June,  the  arbitrators  had 
stated  that  they  could  not  act  without  full 
^powers.  On  the  30th  of  June,  the  plainiiff 
presented  a  petition  slating  that  it  was  in- 
tended that  the  arbitrators  should  decide 
with    general    powers.     The    petition    was 


presented  to  the  arbitrators,  and  not  10  the 
Judge. 

On  the  2nd  July,  the  defendant  also  pre- 
sented a  petition  to  the  arbitrators,  consent- 
ing that  the  case  should  be  decided  by  them 
with  general  powers. 

The  arbitrators  held  sittings  on  the  2nd, 
9th,  and  22nd  July,  on  the  20th,  24th,  and 
25th  August,  on  the  ist  September,  and 
on  the  7th  and  8th  December  1868.  It 
is  clear,  not  only  from  this,  but  from 
the  reasons  which  Mr.  Sandys  has  given  for 
his  decision,  that  the  arbitrators  went  into 
the  matters  in  dispute  very  fully. 

On  the  10th  of  December  Moulvie  Wa- 
heedooddeen wrote  and  signed  a  paper  as  his 
award,  and  on  the  28th  of  December  Mr. 
Sandys  wrote  and  signed  a  separate  paper 
giving  the  reasons  in  full  for  the  conclusion 
at  which  he  had  arrived.  These  papers 
appear  to  have  been  filed  in  Court  on  that 
same  28th  of  December. 

On  the  7th  of  January  1869,  the  defendant 
filed  a  petition  of  objections  to  the  two  papers 
which  had  been  put  in  as  the  award  of  the 
arbitrators,  objecting,  amongst  other  things, 
that  a  number  of  khatta  books  which  had 
been  filed  as  exhibits  in  the  case,  had  been 
given  out  by  the  arbitrators  without  his 
consent,  and  had  not  been  submitted  to  the 
Court,  as  required  by  the  provisions  of  Sec- 
tion 320,  Act  VIII.  of  1859.  He  also  objected 
that  Moulvie  Waheedooddeen,  in  particular, 
had  decided  the  case  on  hearsay  and  rumour, 
and  not  on  evidence. 

On  the  29th  Januar}'  1869,  the  Judge 
made  this  order — 

*'  The  Court  is  of  opinion  that  the  arbitra- 
tors should  conjointly  sign  their  award 
with  reference  to  the  provisions  of  Section 
320. 

*'  Let  the  separate  awards  be  sent  to  the 
arbitrators,  with  a  copy  of  this  order,  and 
with  a  request  that  the  arbitrators  will 
conjointly  sign  the  award. 

"  The  Judge  considers  the  recitals  in  the 
awards  may  be  dispensed  with,  unless  the 
arbitrators  especially  desire  they  should 
be  filed. 


u 


"The  Judge  annexes  a  form  of  award 
'  made '  (meaning  perhaps  to  he  made) 
by  the  arbitrators  which,  if  correct,  they 
can  sign." 

f 


1869.] 


Civil 


TitR  WEEKLY  REPORTER. 


Rulings, 


i99 


The  form  which  they  signed  was  as  fol- 
lows : — 

"  We,  the  undersigned,  having  been  ap- 
"  pointed  arbitrators  under  Section  315,  Act 

"  Vlll.  of  1859,   for 


**  final  decision  of 
"  the  suit  marginally 
**  noted,  herewith 
"  submit    our   award 


Mohun  Ram  Marwaree, 
plaiDtiff,vpr5i/5  Maharajah 
Sir  Joy  Mun^ul  Singh, 
Bahadoor,  k.  c.  s.  i. 

"  under  Section  320. 

"  We  award  the  plaintiff  a  sum  of  Rupees 
22,828-8,  with  proportionate  costs,  and 
interest  on  the  said  sum  from  the  date 
of  institution  of  the  suit  till  the  10th  De- 
cember 1868,  at  one  per  cent,  per  mensem, 
and  interest  on  the  whole  from  this  day 
(icth  December)  to  date  of  realization,  at 
one  per  cent,  per  mensem ;  and  plaintiff 
must  pay  costs  of  defendant  on  the  un- 
proved portion  of  the  claim,  at  one  per 
cent,  per  mensem,  from  this  loih  Decem- 
ber to  date  of  realization. 


II 
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"  Waheedooddeen, 
"  T,  Sandys. 


[  Arbitrators. 


}f 


The  signatures  at  the  foot  are  in  the  hand- 
writing of  the  arbitrators. 

There  is  written  in  the  margin  of  it,  and 
as  part  of  the  form—**  The  loth  December 
1868,  date  of  delivery  of  award." 

Mr.  Sandys  also  signed  a  minute,  and 
Wahecdoodeen  likewise  signed  a  minute, 
dated  respectively  as  appears  from  the 
minutes  themselves,  which  are  as  follows  : — 

"  I  sign  this  award,  as  formally  required 
"  to  do  so,  by  the  Judge's  proceedings  of  to- 
"  day's  date,  but  must  respectfully  decline 
"  its  being  unaccompanied  by  the  recital  of 
"  the  award  given  by  me  on  28th  December 
"last.  1  could  not  give  such  an  award, 
"  without  placing  my  reasons  for  the  same 
"  on  record.  It  is  also  the  only  record  of 
"what  actually  took  place  in  connection 
"  with  it. 

"  The  29th  January  1869. 

"  Sandys, 

"  Arbitrator:* 

"  1  sign  this  award  as  required  by  the 
"  Judge's  proceeding  of  the  28th  January 
**  1869.  I  thought  it  my  duty  to  give  the 
"  grounds  in  my  award,  anticipating  that,  in 
"  case  my  co-arbitrator,  T.  Sandys,  Esquire, 
**  should  differ  from  me,  and  the  appoint- 


"  ment  of  an  umpire  should  have  been  ne- 
"  cessary,  that  umpire  would  be  able  to  give 
"  his  opinion,  by  the  perusal  of  the  grounds 
*'  set  forth  by  both  the  arbitrators  respect- 
"  ively  ;  but  as  the  said  co-arbitrator  has 
**  come  to  the  same  conclusion  with  me,  I 
"  have  no  objection  in  my  recitals  being 
"  now  dispensed  with. 

"  The  31st  January  1868. 

"  Waheedooddeen, 

^  "Arbitrator:* 

On  the  3rd  of  February  1869,  the  Judge 
took  up  and  disposed  very  shortly  of  the 
objections  made  to  the  two  papers  filed  IJt 
the  end  of  December  previous.  On  the 
same  day,  he  gave  judgment  in  favor  of  the 
plaintiff  as  follows  : — 

"  In  accordance  with  the  award  and  of  the 
"provisions  of  Section  325,  the  Court  de- 
"  cr^es  to  the  plaintiff  a  sum  of  Rupees 
"  22,828-8,  with  proportionate  costs,  and 
"  interest  on  the  said  sum  from  the  date 
*•  of  institution  of  the  suit  till  the  10th  of 
"  December  1868,  at  one  per  cent,  per  men- 
'*  sem,  and  interest  on  the  whole  from  the 
"  loih  December  to  date  of  realization  at 
**  one  per  cent,  per  mensem ;  and  plaintiff 
"  must  pay  costs  of  defendant  on  the  un- 
"  proved  portion  of  the  claim  at  one  per 
"  cent,  per  mensem,  from  the  loth  of  De- 
"  cember  to  date  of  realization. 


"The  3rd  February  1869. 

"  (Sd.)     H.  R.  Maddocks, 

"  Judge:* 

From  that  decree  an  appeal  has  been  pre- 
sented to  this  Court.  The  first  point  that  I 
propose  to  consider  is,  whether  that  decision 
passed  on  the  3rd  of  February  1869  was  a 
judgment  passed  in  pursuance  of  the  pro- 
visions of  Section  325,  Act  VIII.  of  1859, 
because,  if  that  is  the  case,  it  is  final,  and  no 
appeal  lies. 

Section  322  of  that  Act  provides  that 
"  the  Court  may,  on  the  application  of 
"  either  party,  modify  or  correct  an  award, 
"  where  it  appears  that  a  part  of  the  award 
"  is  upon  matters  not  referred  to  the  arbitra- 
"  tors,  provided  such  part  can  be  separated 
"  from  the  other  part,  and  does  not  affect 
**  the  decision  on  the  matter  referred ;  or 
"  where  the  award  is  imperfect  in  form,  or 
"  contains  any  obvious  error  which  can  be 
''  amended  without  affecting  such  decision." 
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In  certain  cases  under  Section  323,  the 
Court  has  power  "  to  remit  the  award,  or 
any  of  the  matters  referred  to  arbitration, 
"  to  the  re-consideration  of  the  same  arbitra- 
tor or  arbitrators  or  umpire,  upon  such 
terms  as  it  may  think  proper  (that  is  to 
"  say) — if  the  award  has  left  undetermined 
"  some  of  the  matters  referred  to  arbitration, 
"  or  if  it  determine  matters  not  referred  to 
"  arbitration — if  the  award  is  so  indefinite 
"  as  to  be  incapable  of  execution — if  an 
"objection  to  the  legality  of  the  award  is 
**  apparent  upon  the  face  of  the  award." 

Then  Section  324  says  :  "  No  award  shall 
be  liable  to  be  set  aside  except  on  the 
ground  of  corruption  or  misconduct  of  the 
arbitrators  or  umpire.  Any  application  to 
set  aside  an  award  shall  be  made  within  ten 
days  after  the  same  has  been  submitted  to 
the  Court;"  and  Section  325  enacts:  '*  If 
the  Court  shall  not  see  cause  to  remit  the 
awards  or  any  of  the  mauers  referred  to 
arbitration  for  re-consideration  in  manner 
aforesaid,  and  if  no  application  shall  have 
been  made  to  set  aside  the  aivard^  or  if  the 
Court  shall  have  re/used  such  applica- 
tiony  the  Court  shall  proceed  to  pass  judg- 
ment according  to  the  award,  or  according 
to  its  own  opinion  on  the  special  case,  if  the 
award  shall  have  been  submitted  to  it  in  the 
form  of  a  special  case ;  and  upon  the  judg- 
ment which  shall  have  been  so  given,  decree 
shall  follow  and  shall  be  carried  into  exe- 
cution in  the  same  manner  as  other  decrees 
of  the  Court.  In  every  case  in  which 
judgment  shall  be  given  according  to  the 
award,  the  judgment  shall  be  final."   . 

The  first  question  is — What  was  the  award 
in  the  present  case  ? 

Now,  I  think  it  plain  that  the  two  papers 
which  were  sent  in  to  the  Judge  signed,  one 
on  the  loth  and  the  other  on  the  28th  of 
December  1868,  are  not  an  award;  and  that 
the  Judge,  in  remitting  those  papers  to  the 
arbitrators,  did  so  on  the  ground  that  the 
objection  to  the  legality  of  those  papers  as 
an  award  was  apparent  on  the  face  of  the 
award. 

Now,  the  making  of  the  award  is  a  judi- 
cial act  that  must  be  done  by  the  arbitrators 
in  the  presence  of  one  another  and  at  the 
same  time.  Section  320  appears  to  show 
that  the  award  is  to  be  one  single  instru- 
ment, complete  in  itself. 

The  decision  contained  in  two  papers 
signed  by  Mr.  Sandys  and  Moulvie  Waheed- 
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ooddeen,  if  award  it  can  be  called,  could  only 
have  been  gathered  from  a  comparison  of 
the  two  papers  above  referred  to.  If  arbi- 
trators were  allowed  to  sign  different  papers 
expressed  in  different  terms,  though  intended 
by  them  to  show  that  they  had  arrived  at 
the  same  conclusion,  there  would  be  no 
means  of  determining  that  the  arbitrators 
were  both  precisely  of  the  same  mind  as 
to  what  they  had  awarded  and  decided,  ex- 
cept from  argument  and  inference.  The 
award  could  not  be  final  and  complete  in 
itself. 

We  have  no  doubt,  therefore,  that  the 
Judge  was  quite  right  in  sending  back  the 
papers  to  Mr.  Sandys  and  Moulvie  Waheed- 
ooddeen,  and  requesting  them  to  sign  their 
award  conjointly.  The  Judge  so  disposed  of 
the  matter  on  the  ground  that  the  illegality 
of  the  award  was  apparent  on  the  face  of  it. 

Roscoe  on  Evidence,  Title  Ac/ion  on  m 
award,  says  :  "An  award  to  be  made  by 
"  two  arbitrators  must  be  signed  by  them  Id 
"  the  presence  of  each  other,  and  at  the  same 
"  time  and  place.  And  it  is  no  award  wh 
"  less  so  signed/* 

Moulvie  Waheedooddeen's  decision  is  not 
with  the  papers,  and  we  do  not  learn  what 
it  was,  or  what  it  cgntaincd.  But  by  the 
decision  of  the  Judge,  we  take  it  to  be  settled 
that  the  papers  of  the  loth  and  28th  Decem- 
ber were  not  an  award.  And,  indeed,  for 
reasons  already  given,  we  think  it  clear  that 
an  award  to  be  collected  from  two  papers 
separate  and  distinct  from  each  other  and 
signed  at  different  times  could  not  be  an 
award.  The  papers  of  the  loih  and  281b 
of  December  not  being  an  award,  the  only 
award  before  the  Judge  was  the  paper  signed 
and  sent  in  by  the  arbitrators  on  or  subse- 
quent to  the  29th  of  January  1869.  The 
judgment  on  the  award  which  was  passed 
on  the  3rd  of  February  following  was,  there- 
fore, at  most,  only  five  days  after  the  date  of 
the  award. 

The  Judge,  before  passing  that  judgment, 
appears  to  have  disposed  of  certain  objec- 
tions made  by  the  defendant.  But  these 
were  not  objections  to  the  awards  but  to  the 
papers  of  the  10th  and  28th  of  December 
which,  as  we  have  seen,  were  not  an  award. 

It  appears  to  us  plain,  on  considering  the 
provisions  of  Section  325,  that  the  Court 
has  no  power  to  pass  judgment  according  to 
an  award  under  th.it  Section  until  after  all 
objections  to  it  have  been  finally  disposed  of, 
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or  until  the  time  daring  which  an  applica- 
tion may  be  made  to  set  aside  an  award  has 
elapsed.  It  is  clear  that  down  to  that  time 
the  Court  is  not  in  a  position  to  say  whether 
the  Court  can  or  will  see  cause  to  set  aside 
the  award,  or  if  no  objection  has  been  made 
whether  any  application  will  be  made  to 
have  ihc  award  set  aside  or  not,  or  whe- 
ther such  application  ought  to  be  refused  or 
not. 

It  appears  to  me  that  if  a  decree  which 
was  passed  before  the  disposal  of  objections 
to  the  award,  or  within  ten  days  after  the 
submission  of  the  award  to  the  Court,  could 
be  allowed  to  stand  as  a  judgment  under 
Section  325,  it  would  deprive  the  opposite 
party  of  the  opportunity  of  objecting  to  the 
award  reserved  to  such  party  by  the  provi- 
sion in  Section  324.  After  judgment  has 
passed  on  the  award  under  Section  325,  it  is 
final.  There  is  nothing  in  this  Section 
which  empowers  the  Court  which  has  pro- 
nounced judgment  on  an  award  to  set  aside 
such  judgment  by  review  or  otherwise. 

Now,  in  holding  that  a  judgment  passed 
within  ten  days  after  the  award  has  been 
submitted  to  the  Court  is  not  a  decision  un- 
der Section  325,  we  are  following  a  decision 
of  a  Fnll  Bench  of  the  Agra  Sudder  Court 
to  be  found  in  the  Sudder  Dewanny  Adawlut 
Reports,  N.-W.  P.,  for  1863,  page  42,  Vol- 
ume II.,  decided  on  the  nth  July  1863,  Sunt 
Loll  p^rj«j  Bttbboojee. 

The  judgment  now  appealed  against  was, 
in  our  opinion,  not  a  judgment  under  the 
325th  Section,  and  consequently  not  one 
against  which  no  appeal  lies.  We  think 
tSai  the  judgment  and  the  decree  of  the 
Court  below  must  be  reversed  with  costs. 

It  has  been  pressed  on  us  that  the  award 
which  was  made  in  pursuance  of  the  sug- 
gestion of  the  Court  on  the  29th  of 
January  1869  is  itself  bad,  because  it 
was  signed  by  Mr.  Sandys  and  Moulvie 
Waheedooddeen  on  different  days,  namely,  th6 
»9*li  and  31st  of  January  respectively. 
There  is  no  distinct  evidence  to  show  when 
the  original  signatures  were  aflixed,  and  we 
are  not  disposed  to  draw  inferences  one  way 
or  the  other  on  a  matter  on  which  if  the 
party  intended  to  rely,  he  ought  to  have 
given  distinct  and  positive  evidence.  More- 
over, this  point  may  be  raised  before  the 
Judge,  where  a  satisfactory  explanation  may 
possibly  be  given. 

^e  do  not  desire   to  more  than   point 
out  to  the  Judge  the  principle  of  the  law  on 
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this  subject.  That  principle  is  stated  by 
the  Chief  Justice  in  Volume  VI.,  Weekly  Re- 
porter, page  272,  and  9  Weekly  Reporter, 
page  29,  and  the  rule  applicable  to  arbitrators 
is  shortly  expressed  in  the  passage  already 
cited  from  Roscoe  on  Evidence,  page  324. 
The  Judge  appears  to  have  understood  that, 
because  he  remitted  the  award  to  the  arbi- 
trators in  order  that  they  ought  to  sign  it 
conjointly.  But  this  they  did  not  do.  The 
Judge  will  consider  whether  it  would  not  be 
proper  again  to  send  back  the  papers  signed 
in  pursuance  of  his  former  suggestion,  that 
an  award  may  be  duly  and  regularly  signed 
by  the  arbitrators  in  the  presence  of  each 
other. 

We  desire  to  observe  that  it  would  have 
been  better  that  the  Judge  should  not  have 
dictated  the  form  of  the  award.  The  parties 
having  consented  to  submit  to  the  arbitra- 
tion of  the  persons  chosen,  those  persons 
should  have  been  left  free  to  draw  up  their 
award  in  whatever  manner  it  seemed  fit  and 
proper  to  them.  If  there  were  any  error 
in  their  mode  of  procedure  or  in  their 
award,  the  Judge  should  have  pointed  it 
out  to  them,  and  have  allowed  them  to  correct 
it.  By  suggesting  a  form,  the  Judge  may 
probably  have  prevented  the  arbitrators  from 
deciding  on  the  separate  accounts  referred  to 
in  the  judgment  of  the  High  Court. 

It  has  been  brought  to  our  notice  that  the 
conduct  of  one  of  the  arbitrators  was  ex- 
ceedingly irregular  in  allowing  certain  papers 
of  accounts  and  khatia  books  to  be  removed 
from  the  record.  He  attempts  to  excuse 
this  conduct,  but  his  explanation  only  makes 
matters  worse.  Section  320  provides  that : 
''  When  an  award  in  a  suit  shall  be  made 
"  either  by  the  arbitrator  or  arbitrators,  or 
"  by  the  umpire,  it  shall  be  submitted  to 
"  the  Court  under  the  signature  of  the 
"  person  or  persons  by  whom  it  may  be  made, 
"  together  with  all  the  proceedings^  deposi- 
"  tionSi  and  exhibits  in  the  suit.'* 

Now,  if  Moulvie  Waheedooddeen  had  part- 
ed with  any  books  and  documents  which  had 
been  put  in  in  the  course  of  the  inquiry  before 
the  arbitrators,  he  would  have  done  that 
which  appears  to  be  distinctly  forbidden  by 
Section  320.  But  when  he,  as  an  arbitrator, 
took  upon  himself  to  allow  books  and  papers 
which  were  entrusted  to  him  by  the  Court 
to  be  removed  from  the  nuthee,  he  was 
not  only  wrong  as  an  arbitrator,  but  forgot 
his  duty  to  the  Court,  as  we  are  surprised 
to  find  that  a  judicial  officer  of  his  position 
and  standing  should  have  done.    The  doca- 
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snents  were  entrusted  to  him  by  the  Court, 
and  it  was  his  plain  and  sin\ple  duty  to  re- 
turn them  to  the  Court.  As  an  arbitrator, 
he  had  no  right  whatever  to  allow  them  to 
be  removed  from  the  nuthee  by  any  one. 
Still  less  was  he  justified  in  parting  with 
these  documents  in  a  case  where  their 
genuineness  and  bona  fides  was  in  question. 
At  the  same  time,  we  do  not  say  or  suppose 
that  in  parting  with  those  papers,  he  did  so 
from  any  bad  or  improper  motives,  but  he 
has  undoubtedly  laid  himself  open  to  ob- 
servation by  his  conduct. 

We  have  a  further  remark  to  make  regard- 
ing the  paper  put  in  by  Moulvie  Waheedood- 
^een,  and  signed  by  him  on  the  loth  Decem- 
ber 1868.  It  is  clear  that  that  had  become 
a  proceeding  in  the  suit,  and  it  ought  not, 
therefore,  to  have  been  withdrawn  from  the 
rcqprd;  but  as  laid  down  by  Section  320,  it 
should  have  been  returned  to  the  Court  along 
with  the  other  papers  of  the  record.  More 
particularly,  it  ought  not  to  have  been  with- 
drawn after  the  defendant  objected  to  it,  charg- 
ing the  Moulvie  with  having  decided  the 
case  on  rumour  and  hearsay,  and  not  on  evi- 
dence. It  is  difficult  to  see  how  the  Judge 
could  have  decided  on  that  objection  satis- 
factorily after  he  had  allowed  that  paper 
to  be  withdrawn  and  kept  back  by  Moulvie 
Waheedooddeen.  Our  impression  is  that,  for 
reasons  suggested  by  us  above,  as  it  stands 
at  present  the  award  is  bad.  We  leave  it 
to  the  Judge,  on  hearing  any  objections  made 
by  the  defendant,  or  on  the  application  of 
the  plaintiff  for  that  purpose,  to  remit  the 
award  to  the  arbitrators  under  the  provi- 
sions of  the  323rd  Section,  if  he  thinks  that 
the  ends  of  justice  will  be  served  thereby. 
We  think  that  with  the  award  to  be  re- 
turned to  the  Court  after  such  remittal,  all 
books  and  exhibits  together  with  the  pro- 
ceedings which  have  been  removed  from  the 
nuthee,  including  the  decision  of  Moulvie 
Waheedooddeen,  should  be  brought  into  Court 
with  the  award.  The  money  which  was 
paid  into  Court  by  the  defendant  will  remain 
in  Court  until  further  orders,  which  the 
Judge  will  pass  on  the  subject. 

Jackson,  J. — I  am  not  prepared  to  ac- 
quiesce in  holding  that  the  last  award  of  the 
arbitrators  is  bad,  because  it  was  signed  by 
the  arbitrators,  one  on  the  29th  and  one  on 
the  30th.  A  decision  of  a  Court  would  not 
be  set  aside  on  a  question  of  form,  which  I 
hold  this  to  be;  much  less  an  award  of  arbi- 
trators. It  did  not  in  any  way  affect  the  de- 
cision of  this  case  on  the  merits.     As,  however, 


my  learned  colleague  is  of  an  upposite  opi- 
nion, I  am  ready  to  concur  with  him  in  re- 
manding this  case  to  the  Judge  in  order  that 
he  may  take  steps  to  have  the  award  form- 
ally signed  by  the  arbitrators  at  the  same 
time,  and  not  on  different  dates.  I  think  also 
that  there  must  be  a  remand  in  order  that 
the  appellant  may  obtain  ten  days'  lime 
after  the  award  is  signed  within  which  to 
prefer  any  objections  he  can  legally  urge 
against  the  award.  I  think  that  Moalvic 
VVaheedooddeen's  decision  as  originally'sent 
in  should  be  restored  to  the  record,  as  well  as 
the  account-books  which  that  officer  allowed 
the  plaintiff  to  take  away. 


The  15th  September  1869. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Chirks 
Hobhouse,  Bart,,  Judges, 

Damas^e  to  reputation— Bona  fide9-^)Bis  pio- 

bandi. 

Case  No.  1769  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  tf 
Dacca,  dated  the  tgth  May  i86gy  reperting 
a  decision  of  the  Moonsiff  of  Bohur^ 
dated  the  2jrd  February  i86g. 

Roshun  Sircar  (Plaintiff),  Appellant, 

versus 

Nobln  Chunder  Ghuttuck  (Defendant), 
Respondent. 

Baboos  Sreenath  Banerjee  and  Okhil 
Chunder  Sein  for  Appellant 

No  one  for  Respondent. 

In  a  suit  for  compensation  on  account  of  damages 
done  to  plainttft*s  reputation.by  defendant's  havitt?>OQ 
the  occasion  of  a  theft  in  his  house,  given  iofaraatKni 
in  the  police  against  plamtiff,  who  was  acquitted  by  the 
Criminal  Court  : 

Held  that  as  the  accusation  was  made  in  good  faith, 
f .  e.,  with  good  and  reasonabletrause  (defencknt  haviof? 
in  common  with  other  villagers  suspected  plaintiff,  aiw 
having,  on  being  asked  By  the  police,  giivii  then 
formal  information),  it  was  not  made  with  any  malidons 
purpose. 

Held  that  the  best  evidence  of  enmity  is  the  evi- 
dence of  the  parties  between  whom  it  exists,  and  thit, 
in  the  absence  of  the  plaintiff's  own  testimony  in  tHii 
case,  there  was  no  sufficient  evidence  of  malice  to  make 
it  incumbent  on  the  other  side  to  show  reasooable 
grounds  for  the  charge. 

Bayley,  J.—\Ve  think  that  this  special 
appeal  must  be  dismissed. 
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The  plaintiff  sued  for  compensation  for 
damages  done  to  his  reputation,  inasmuch 
as  the  defendant,  on  the  occasion  of  a  theft 
in  his  house,  gave  information  against  the 
plsuntiff  in  the  police. 

The  defendant's  plea  was  that  he  joined 
with  the  other  villagers  in  suspecting  the 
plaintiflF;  that  it  was  only  after  being  called 
upon  by  the  police  to  name  the  person  whom 
be  su^cted  that  he  gave  the  name  of  the 
plaintiff;  and  that  he  did  so,  not  from  enmity, 
but  because  he,  in  common  with  the  other 
villagers,  suspected  the  plaintiff  of  the  act. 

Tbe  first  issue  in  the  first  Court  was. 
"  Whether  the  defendant  brought  the  charge 
''of  theft  against  the  plaintiff  out  of  enmity 
"towards  him,  or  did  he  bring  the  charge  in 
"good  faith." 

The  first  Court  gave  the  plaintiff  a  decree 
for  Rupees  10  out  of  Rupees  80  claimed. 

The  I^wer  Appellate  Court  has  reversed 
that  decision,  holding,  in  fact,  that,  inasmuch 
as  the  defendant  acted  on  reasonable  ground, 
he  was  not  liable  to  damages.  There  are 
some  other  remarks  in  the  judgment  of  the 
Lower  Appellate  Court  as  to  the  amount  of 
injury  that  is  done  by  a  charge  of  this  kind 
to  a  person  of  the  cultivator  class  to  which 
the  phiintiff  belongs,  but  in  respect  of  which 
we  think  it  unnecessary  to  pass  any  opinion 
for  the  purpose  of  deciding  this  appeal. 

The  first  ground  taken  in  special  appeal  is 
that  the  Lower  Appellate  Court  has  mis- 
construed the  plaint  in  holding  that  it  did 
not  state  that  there  existed  an  ill-feeling 
between  the  plaintiff  and  the  defendant. 

On  this  point,  I  observe  that  the  sub- 
stance of  the  plaint  is  that,  owing  to  certain 
acts  of  the  plaintif!*s  master,  an  ill-feeling 
had  come  about  between  the  plaintiff  and  the 
defendant,  so  that  the  only  mistake  that  the 
Uwrcr  Appellate  Court  has  committed  on 
this  point  is  a  technical  one,  and  one  which 
does  not  affect  the  merits  of  the  case.  The 
plaint  itself  rather  points  to  the  acts 
of  the  master  as  causing  the  ill-feeling 
less  than  to  any  direct  ill-feeling  otherwise 
existing  between  the  plaintiff  and  the  defend- 
ant 

The  second  ground  taken  is  that  the 
^er  Appellate  Court  is  wrong  in  stating 
^  only  one  of  the  plaintiff's  witnesses  sup- 
ported his  statement  to  the  effect  that  there 
vas  llUfeeling  between  his  employer  and  the 
defendant   Now,  enmity  is  a  matter  in  which 


the  best  evidence  is  at  the  command  of  th® 
parties  themselves  between  .whom  that  en" 
mity  exists,  and  such  best  evidence  can  onlX 
be  had  by  those  parties  giving  their  ow"^ 
evidence  on  oath.  Motives  and  feelings  ca° 
hardly  be  known  to  others  than  those  who 
entertain  them,  and  as  the  plaintiff  in  this 
case  did  not  give  his  own,  the  best  evidence 
as  to  the  existence  of  any  enmity  and  its 
causes  and  motives,  it  is  immaterial  whether 
the  Lower  Appellate  Court  has  made  a  mis* 
take  in  stating  that  only  one  of  plaintiff's 
witnesses,  whose  evidence  would  thus  be  but 
secondary  evidence  in  the  case,  supported  the 
plaintiff's  statement  as  to  the  existence  of 
any  ill-feeling  between  the  parties. 

The  third  ground  in  special  appeal  is  that, 
as  the  plaintiff  was  acquitted  by  the  Criminal 
Court,  it  was  for  the  defendant  to  prove  that 
he  had  a  probable  cause  for  the  accusation ; 
and  to  support  this  contention,  a  case  has 
been  cited  at  page  29,  Volume  VL,  Weekly 
Reporter,  decided  by  Trevor  and  Glover,  JJ. 
That  judgment,  however,  is  one  in  which 
the  accused  was  not  only  acquitted  by  the 
Criminal  Court,  but  the  accusation  was,  after 
investigation,  held  by  that  Court  to  be  tm- 
founded.  The  words  are  :  "An  accusation 
"  which  has  been  held  by  a  Criminal  Court 
"to  be  unfounded  is  sufficient  primd-facit 
*'  evidence  that  that  accusation  was  mali- 
"ciously  brought; "  so  that  this  case,  even 
if  one  in  the  principle  of  which  I  concur, 
does  not  apply  to  the  present  one.  I  say 
nothing  as  to  whether  I  concur  in  that  judg- 
ment or  not,  and  it  is  unnecessary  for  the 
present  case  to  refer  to  the  other  grounds 
stated  by  the  learned  Judges  in  that  case. 

The  next  case  cited  is  reported  at  page  42, 
Volume  XL,  Weekly  Reporter.  I  do  not  differ 
with  the  law  laid  down  by  that  judgment. 
The  words  are — "I  think  the  Principal 
"  Sudder  Ameen  ought  to  have  tried  whether 
"the  charge  preferred  by  the  defendant 
"  Nuffur  \v2Ls/alse,  as  alleged.  If  the  charge 
"  were  found  to  be  /ahe,  it  would  lie  upon 
"the  defendant  to  show  that  he  had 
"  reasonable  and  sufficient  cause  for  bringing 
"that  charge;  and  on  his  failure  to  show 
"  such  probable  cause,  malice  might  be  in- 
**  ferred,  and  the  plaintiff  would  be  entitled 
"  to  damages  against  him." 

Now,  the  principle  of  law  as  laid  down  in 
that  case  will  not  apply  to  the  present,  for 
here  the  Lower  Appellate  Court  has  foimd  as 
a  fact  (and  I  think  properly)  that  the  accusa- 
tion was  not  without  good  and  reasonable 
cause,  and  was  not  maliciously  made,  but  that 
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It  was  made  in  good  faith — good  faith  being 
equivalent  to  when  a  person  has  good  and 
reasonable  cause  for  his  belief. 

In  the  present  case,  the  defendant  was 
asked  by  the  police,  who  came  to  investigate 
the  matter,  as  to  whom  he  (defendant)  sus-' 
pected  of  the  theft  in  his  house.  Defendant's 
opinion  coincided  with  that  of  other  villagers 
that  plaintiff  committed  the  theft,  and  he 
accordingly  informed  the  police  that  he  sus- 
pected the  plaintiff.  On  this,  he  was  asked 
by  the  police  to  give  information  of  this 
matter  formally,  and  he  did  so.  If  this  conduct 
ori  the  part  of  the  defendant  justifies  a  ver- 
dict for  damages  against  him,  either  the  Po- 
•iice  must  abstain  from  requlrihg  parties  rob- 
bed to  give  it  any  information  as  to  the 
person  on  whom  their  suspicion  may  fall,  or 
parties  robbed  must  abstain, from  giving  the 
police  any  clue  to  the  detection  of  the 
offender  by  intimating  their  suspicions,  and 
thus  frustrate  the  ends  of  justice. 

Under  the  facts  as  stated  by  the  Lower 
Appellate  Court,  I  agree  in  thinking  that  the 
defendant's  giving  information  to  the  police 
in  this  case  was  not  with  any  malicious  pur- 
pose, and  I  would  dismiss  this  appeal,  but 
without  costs,  no  one  appearing  for  the  re- 
spondent. 

Hobhouse,  y. — I  think,  upon  the  particular 
facts  of  this  case,  that  the  plaintiff  was 
bound  to  start  his  case  by  proving  ihe  enmi- 
ty, that  is,  the  malice  actuated  by  which,  as 
he  alleged,  the  defendant  brought  the  charge 
of  theft  against  him.  The  Judge  has  found 
as  a  fact  that  the  plaintiff  has  not  established 
this  malice,  and  I  think  that,  in  the  absence 
of  the  plaintiff's  own  testimony,  which  was 
evidently  the  best  evidence  in  the  case,  the 
Judge  was  right  in  coming  to  this  finding. 
But  the  contention  on  the  part  of  the  special 
appellant  seems  to  be  that,  when  a  charge  of 
theft  had  been  brought  in  a  Criminal  Court, 
and  when  the  plaintiff  had  been  acquitted  of 
that  charge,  malice  must  be  inferred  ;  and  it 
was,  therefore,  for  the  defendant  to  show  that 
he  had  reasonable  grounds  for  making  the 
charge.  There  are,  no  doubt,  some  expres- 
sions in  the  decision  reported  at  page  29, 
Volume  VI.,  Weekly  Reporter,  which  would 
favor  this  view  of  the  case,  but,  as  Mr. 
Justice  Bayley  has  pointed  out,  what  the 
Judges  apparently  had  in  mind  was  not 
simply  a  charge  of  which  the  accused  had 
been  acquitted,  but,  in  the  very  words  of  the 
Judges,  "  a  charge  which  had  been  held  by  a 
Criminal  Court  to  be  unfounded/'  thattWo 
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say,  a  charge  which  had  been  found  by  a 
Court  of  competent  jurisdiction  to  be  a  false 
charge,  having  no  foundation  at  all.    That 
also  is  the  meaning  of  the  decision  at  page 
42,   Volume  XI.,    Weekly  Reporter.    *»If," 
the  Judges  remark  in  that  case,  "the  charge 
"  were  found  to  be  false,  then  it  would  be 
''upon  the  defendant  to  show  that  he  bad 
''reasonable  and  sufficient  cause  forbringiDgl 
"  the  charge ;  "  and  indeed  there  can  be  no 
doubt  that,  if  a  man  brings  a  charge  which  is 
found  by  a  Court  of  competent  jurisdiction! 
to  be  false,  then  malice  cannot  but  be  pre- 
sumed ;  but  until  malice  is  upon  some  evidence  I 
or  other  found,  it  will  not  be  on  the  other 
side   to  show  that  he  yet  had   reasonable 
ground   for  bringing    the    charge.      Here, 
however,  the  fact  is  that  malice  is  not  found,  | 
and   the   fact  further  is  that  there  was  evi< 
dently  no  suflicient  evidence,  because  there  I 
was  not  the  best  evidence  in  support  of  the| 
malice. 

I  agree  in  dismissing,  this  appeal. 


The  15th  September  1869. 

Presenl : 

The  Hon'ble  W.  Markby  and  F.  A.  Glover, 

Judges. 

Rights  of  occupancy— Act  X.  of  185^— PUiottiPt 

alleg:ations. 

Case  No.  1501  of  1869. 

Special  Appeal  from  a  decision  passed  by 
ihe  Second  Subordinate  yudge  of  Hocghlw 
dated  the  26th  May  iSdg^  reversing  « 
decision  of  the  Moonsiff  of  Ghaiial, 
dated  the  jrd  April  r86g. 

Ramdhun  Khan  (Plaintiff),  Appellant, 

versus 

Haradun  Puramanick  and  others  (Defend- 
ants), Respondents. 

Baboos  Ashootosh  Chatterjee,  Nubo  Kishen 
Mookerjeey  and  Jadttb  Chunder  Seal  for 
Appellant. 

Baboos  Hem   Chunder  Banerjee  and 
Umernath  Bose  for  Respondents. 

Section  6,   Act  X.,    1859,  docs  not  exdodb  from  H« 
acquisition  of  the  ri?ht  of  occupancy  persons  holdiog 
from  rj'ots;  but  only  persons  holding  from  ryots  who. 
themselves  have  no  more  than  a  right  of  occupancy. 

Act  X.  was  not  intended  to  apply  to  any  land  except 
land  of  which  the  main  object  was  cultivation. 
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No  right  of  occupancy  is  acquired  by  a  tenant's  sim- 
ply occupying  ana  paying  rent  under  a  grant  for  no 
specified  period. 

A  suit  does  not  necessarily  fail,  because  plaintiff 
Sifls  to  prov«  allegations  in  his  plaint,  which  are  not 
materal  to  the  plaint. 

Markby^  J, — It  seems  that  in  this  case 
ibe  plaintiff  brought  a  suit  to  recover  a  piece 
of  land  14  cubils  long  and  7  cubits  wide 
in  possession  of  the  defendants.  E[e  says 
that  be  bought  the  land  on  the  25th  Assin 
1259  ^^^^  ^^^  persons,  named  Modhoo  and 
Narain.  He  says  that,  as  this  jummaye 
land  paid  rent  to  the  zemindar,  on  the  26th 
Sraban  1259  he  had  his  name  registered, 
aod  obtained  an  amulnamah ;  that  he  built 
a  hut  upon  the  land,  and  sub-let  it  to  his 
vendors  at  a  monthly  rent  of  two  annas  from 
Aughran  1261  to  Aughran  1275;  that  the 
hm  was  burnt  down ;  that  he  was  going 
to  build  another  upon  the  land,  when  he 
was  opposed  by  the  defendants  who  are  the 
heirs  of  Modhoo  and  Narain. 

The  defendants  in  their  written  statement 
admit  the  purchase  of  the  plaintiff  from 
Modboo  and  Narain  ;  and  they  do  not  dis- 
pute the  tenure  which  the  plaintiff  holds, 
but  they  deny  that  the  plaintiff  built  the 
hut  They  say  they  built  the  hut,  having 
taken  the  land  which  they  hold  for  dwelling 
purposes  at  an  annual  rent  of  4  annas  ;  and 
as  a  proposition  of  law,  they  say  that  the 
plaintiff's  title  is  barred  under  the  general 
Law  of  Limitation,  and  also  that  the  plaintiff 
cannot  obtain  khas  possession,  because  they 
have  been  in  possession  12  years. 

Now,  nothing  seems  to  have  turned  upon 
the  defence  of  general  limitation.  It  is 
quite  obvious  upon  this  that  the  defendants 
have  put  themselves  out  of  Court,  because 
they  admit  the  tenure  between  themselves 
and  the  plaintiff. 

The  first  Court  found  that  the  allegations 
generally  of  the  plaintiff  were  true,  and 
gave  him  a  decree.  The  second  Court  finds, 
generally,  that  the  allegations  of  the  de- 
fendants are  true,  that  is  to  say,  it  finds  that 
the  defendants  built  the  hut,  that  they 
held  upon  the  terms  they  allege,  and  it  finds 
ikat  the  allegation  of  the  plaintiff  that  the 
land  was  demised  for  a  specified  term  is 
nnime ;  and  then  the  Court,  observing  that 
the  defendants  are  "the  ryots"  of  the 
plaioliff,  dismissed  the  plaintiff's  claim. 

Now,  in  special  appeal  before  us,  it  has  been 
contended  by  the  plaintiff  in  the  first  place 
ihat  the  only  right  to  remain  in  possession 


which  the  defendants  can  claim  is  under 
Section  6,  Act  X.  of  1859,  and  that  Section 
6  does  not  apply,  because  the  tenants  are 
persons  to  whom  the  land  is  sub-let  by  a 
ryot.  I  think  that  contention  is  bad  in  law. 
Section  6  does  not  exclude  from  the  acquisi- 
tion of  the  right  of  occupancy  those  persons 
who  hold  from  ryots,  but  only  those  persons 
who  hold  from  ryots  themselves  having  no 
right  of  occupancy.  Now,  here,  the  plaint- 
iffs, assuming  them  to  be  properly  described 
as  ryots,  clearly  by  their  own  statement, 
had  more  than  a  right  of  occupancy,  for  they 
claimed  to  have  a  transferable  tenure. 

But,  then,  it  is  further  objected  by  the 
plaintiff  (still  arguing  that  the  only  way  in 
which  the  defendants  can  gain  a  right  ot 
occupancy  is  under  Act  X.)  that  Act  X.  has 
no  application  to  this  case  at  all,  because, 
by  the  defendants'  own  showing,  the  land 
was  taken  for  dwelling  purposes ;  and  ac- 
cording to  the  decisions  of  this  Court,  Act 
X.  does  not  apply  to  land  taken  under  such 
circumstances. 

That  contention  appears  to  me  to  be  good. 
In  numerous  cases  decided  by  this  Court 
relating  to  various  provisions  of  Act  X.,  this 
Court  has  come  to  the  conclusion  upon  the 
general  frame  of  the  Act  that,  though  not 
restricted  in  express  terms  to  any  species  of 
land,  it  was  not  intended  to  apply  to  any 
land  except  land  of  which  the  main  object 
was  cultivation;  and  with  regard  to  this 
very  Section,  the  same  conclusion  has  been 
come  to  in  the  case  which  was  referred  to, 
reported  in  8  Weekly  Reporter,  p.  251. 
Mr.  Justice  Phear,  in  delivering  judgment, 
says :  "  The  occupation  intended  to  be  pro- 
**  tected  by  that  Section  is  occupation  of 
'*  land  considered  as  the  subject  of  agricul- 
"  tural  and  horticultural  cultivation  and 
"  used  for  purposes  incidental  thereto,  such 
"as  for  the  site  of  the  homestead,  the  ryot, 
"  or  mail's  dwelling-house,  and  so  on.  I 
"  do  not  think  that  it  includes  occupation, 
"  the  main  object  of  which  is  the  dwelling- 
"  house  itself,  and  where  the  cultivation  of 
"  the  soil,  if  any  there  be,  is  entirely  subor- 
"dinate  to  that.''  1  think  that  decision  is  in 
accordance  with  the  general  view  taken  of 
this  Act,  and  for  my  part,  I  may  say,  I  entire- 
ly concur  with  it. 

But  it  has  been  contended  by  the  pleader 
for  the  defendants,  special  respondents,  that 
the  plaintiff's  suit  ought  to  have  been  dis- 
missed, because,  whatever  his  cause  of  action 
may  have  been,  if  he  properly  stated  it,  he 
did  not  prove  the  cause  of  action  laid  in  bis 
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plaint.  Now,  I  think  there  is  a  little  confu- 
sion as  to  what  the  plaintiff's  cause  of  action 
really  is.  To  my  mind,  the  cause  of  action  in 
this  plaint  (and  this  plaint  would  have  been 
perfectly  good  if  it  had  been  confined  to  that 
statement  alone)  was  that  the  land  belonged 
to  the  plaintiff,  and  that  he  had  a  right  to 
the  present  possession  of  it,  and  that,  when 
he  went  to  demand  possession  from  the 
defendants,  they  refused  to  give  it  to  him. 
It  is  true  that  the  plaintiff  does  go  on  and 
state  circumstances  which  have  now  been 
finally  decided  to  be  untrue ;  and,  no  doubt, 
the  fact  of  his  having  done  so  may  very 
well  be  raised  against  him  in  dealing  with 
the  evidence  in  the  case.  I  do  not  thinic  it 
fbllows,  however,  that,  because  a  plaintiff 
states  circumstances  in  his  plaint  which  are 
untrue,  and  which  are  not  material  allega- 
tions, that  is  to  say,  which  are  allegations 
which  might  be  struck  out  of  the  plaint, 
and  yet  the  plaint  remain  a  good  one,  and 
fails  to  prove  those  allegations,  that,  there- 
fore, the  suit  must  necessarily  be  de- 
cided against  him.  It  stands  admitted  in 
this  case  that  this  land  was  the  land  of  the 
plaintiff.  It  stands  admitted  that  the  only 
title  of  the  defendants  was  in  consequence  of 
a  grant  made  to  them  of  the  land,  in  order 
that  they  might  use  it  for  dwelling  purposes ; 
and  it  seems  to  me  that,  until  the  defendants 
can  show  that  that  grant  was  in  its  origin 
intended  to  be  a  permanent  one,  or  that,  by 
occupation  under  it,  they  had  acquired  a 
permanent  right  of  occupancy,  they  must 
fail.  I  have  already  given  my  reasons  for 
saying  that  they  have  made  out  the  claim 
to  a  right  of  occupancy  under  Act  X.,  be- 
cause that  Act  has  no  application  to  this 
case ;  and  the  only  other  ground  upon  which 
it  was  possible  that  they  could  claim  a  right 
of  occupancy  was,  to  my  mind,  stated  in  so 
vague  a  manner  as  to  make  it  almost  impos- 
sible to  deal  with  it.  It  was  stated  that,  if 
a  man  (altogether  independently  of  Act  X. 
of  1859,  and  even  assuming  that  that  Act 
would  not  apply)  grants,  we  will  say,  a  house 
to  another  for  an  indefinite  term,  the  tenant, 
merely  by  occupation  of  it  under  that  grant, 
acquires  on  equitable  principles  (for  that  is 
what  it  comes  to)  a  right  of  occupancy.  I 
know  of  no  such  principle  of  law.  If 
authority  were  needed,  it,  seems  to  me  that 
such  a  proposition  of  law  was  expressly 
repudiated  by  the  decision  of  the  Privy  Coun- 
cil in  a  case  reported  in  11  Moore's  Indian 
Appeals,  towards  the  end  of  the  Volume.*  I 


do  not  at  all  say  that  a  grant  which  was 
originally  wholly  indefinite  in  its  terms  may 
not  be  made  perpetual  by  the  subsequent 
conduct  of  the  parties ;  but  that  is  a  mat* 
ter  of  fact,  and  no  facts  have  been  shown 
in  this  case  of  that  kind,  nor  has  the 
Court  been  asked  to  infer  it.  What  we 
have  been  asked  to  hold,  and  what  we 
cannot  hold  to  give  the  defendants  what  they 
ask,  is  that,  simply  by  occupying  under  a 
grant  for  no  specified  period,  and  by  pay- 
ing rent  under  it,  a  tenant  acquires  a  right 
of  occupancy.  I  think  that  right  is  entirelf 
confined  to  the  special  cases  in  which  the 
legislature  has  granted  it.  Therefore,  I 
think  that  the  grounds  upon  which  the 
Lower  Appellate  Court  based  its  jad^eot 
in  this  case  have  been  shown  to  be  wrong 
in  point  of  law,  nor  have  the  counter-objec- 
tions in  support  of  that  judgment  succeeded. 
The  result  to  my  mind  is  that  the  decree  of 
the  Lower  Appellate  Court  ought  to  be  re- 
versed, and  that  plaintiff  should  have  a  de- 
cree for  what  the  first  Court  gave  him,  that 
is  to  say,  a  decree  for  possession  of  the  land. 
The  defendants  will  have  to  pay  the  costs  of 
this  Court  and  of  the  Lower  Appellate 
Court. 

Glover,  y, — I  am  of  the  same  opinion,  and 
have  nothing  to  add  to  the  observations 
which  have  been  made  by  Mr.  Justice  Mark- 
by. 


'Baboo  Dbunput  Singh  w.  Gooman  Singh,  9  W.  R.,3, 


The  17th  September  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bar/.,  fudges, 

Ex-parte  decree— Sections  24  and  54,  Act  X^t 

1859. 

In  the  matter  of  Gudadhar  Chatterjee. 

Petitioner, 

versus 

Nund  Lall  Mookerjee,  Opposite  Party. 

Baboo  Mohinee  Mohun  Roy  for  Petitioner. 

Baboo  Romanath  Bose  and  Mohendro  Lall 
Shome  for  Opposite  Party. 

A^  sued  his  gomashtah  (3f )  and  M's  surety  (Qtm*' 
Section  24,  Act  X.,  1859,  and  %dt  z  dtcrte  fX  pari f » 
against  the  surety.    Upon  ITs  proceeding  to  ex«aile 
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the  decree,  C  applied  for  a  revival  of  the  suit,  which  was 
granted,  and  a  re-hearing  was  appointed  for  the  4th  May 
i56^  but  subsequently  postponed  to  the  Sth,  on  which 
date  the  case  was  struck  off  by  the  Deputy  Collector 
wider  the  provisions  of  Section  54.  Subsequently,  AT 
ajnlicd  for  a  fresh  execution  of  his  original  decree  to 
ti»  Coflector,  who  sent  the  record  to  the  Deputy 
Cbflector  with  instructions  to  carry  out  the  execution. 
Thereupon  C  obtained  a  rule  from  the  High  Court, 
oiliog  oa  i^T  to  show  cause  why  the  Collector's  order 
shoeld  not  be  set  aside. 

Held  diat  the  Deputy  Collector's  order  strikinj^  the 
case  off  the  file  annulled  the  decree  so  far  as  c  was 
oMcenied,  and  that  the  Collector's  order  directing  exe- 
calkxi  was  without  jurisdiction. 

Hohhousej  /.—In  this  case,  the  facts  are 
these. 

One  Nand  Lall  Mookerjee  sued  Madhub 
Chunder  Mandol,  his  gomashtah,  and  the 
applicant  before  us  as  surety  of  that  go- 
mashuh  for  money  and  accounts  under  the 
provisions  of  Section  24,  Act  X.  of  1859. 

On  the  24th  September  1866,  Nund  Lall 
got  a  decree  ex  parte  so  far  as  regards  the 
applicant  before  us.  On  the  nth  March 
1869,  Nund  Lall  proceeded  to  execute  his 
decree  against  the  petitioner.  Thereupon 
the  petitioner  applied  for  a  revival  of  the 
suit  In  an  application,  dated  the  29th  March 
1869.  On  the  19th  April  1869,  the  revival 
vas  granted,  and  the  re-hearing  of  the  suit 
vaa  appointed  for  the  4th  May,  and  sub- 
iequemly  postponed  until  the  8th  May  1869. 
On  iRat  day,  the  Court  of  the  Deputy  Col- 
lector struck  off  the  case. 


Subsequently,  Nund  Lali  applied,  not  to 
the  Deputy  Collector,  but  to  the  Collector, 
for  a  fresh  execution  of  the  decree  of  the 
a4th  September  1S66,  as  against  the  appli- 
cant before  us;  and  on  the  5th  June  1869, 
the  Collector  admitted  the  application,  and 
sent  the  records  to  the  Deputy  Collector 
viih  instructions  that  execution- proceedings 
might  be  carried  on.  Thereupon  the  ap- 
plicant before  us  obtained  a  rule  from  this 
Court,  calling  upon  Nund  Lall  Mookerjee 
to  show  cause  why  the  order  of  the  Collector 
of  the  5th  June  1669  should  not  be  set 
aside  as  an  order  passed  without  jurisdic- 
tion. 


Nund  Lall  has  now  appeared  before  us, 
aind  shown  cause.  He  contends,  first  of  all, 
that  the  order  of  the  Collector  was  a  good 
order  with  jurisdiction,  because  the  decree  of 
the  X4th  September  1866  was,  in  reality,  out- 
ttanding;  and  he  contends,  secondly,  that, 
whether  the  order  of  the  Collector  be  good 
or  not,  still  it  is  an  order  in  execution  of 


a  decree,  and  we  therefore  have  no  juris- 
diction to  interfere  with  it. 

In  support  of    this  last  contention,    the 
pleader  relies  upon  certain  rulings  of  a  Full 
Bench   of  this    Court  to    be    found    at    5 
Weekly  Reporter,   page   25,    Miscellaneous 
Appeals,    and    7    Weekly    Reporter,    page 
519.    These    decisions  seem  to   us  to    go 
no  further  than  this,    viz,,    that    where    a 
Court  of  civil  jurisdiction   has   exercised  a 
jurisdiction  which  it  possesses — such,  for  in- 
stance, as  a  jurisdiction  to  pass  an  interlo- 
cutory order  in  a  suit — and  where  the  Code 
of  Civil  Procedure  does  not  give  an  appeal 
from  such  order,  the  High  Court  will  not  in- 
terfere with  such  an  order  under  the  extra- 
ordinary powers  given  to  it  by  Section  15  of 
the  Charter.    But  the  case  before  us  is  not  ne- 
cessarily of  this  nature,  and,  in  fact,  the  ques- 
tion before  us  is  whether  the  Collector  had 
jurisdiction     to   pass    the     order    directing 
execution-proceedings  to  be  renewed  on  the 
6th   June   1859;    and  though   we  are    not 
shown  any  decision   in  point,  yet  we  our- 
selves have  often  ruled,  and  we  are  aware 
that  other  Benches  of  this  Court  have  ruled, 
that,  where  Collectors  or  other  officers  pre- 
siding in  a  Civil  or  a  Revenue  Court  subor- 
dinate  to  the   High   Court  have  exercised 
a  jurisdiction  which   they   did   not   in   law 
possess,  this  Court  has  power  to  interfere, 
and  has  repeatedly  interfered  and  has  quash- 
ed the  orders  of  those  Courts,  and  we  have 
decisions  directly  in  point  upon  which  we 
may,  from  analogy,  determine  that  we  have 
jurisdiction  to  quash  an  order  passed  with- 
out jurisdiction — decisions  similar  to  that  to 
be  found  at  page  520,  Volume  VIL,  Weekly 
Reporter,   in   which  a  Full   Bench   of  this 
Court  directed  a.  Deputy  Collector  to  ex- 
ercise a  jurisdiction  which  it  had  declined  to 
exercise.    This  disposes  of  the  second  objec- 
tion taken  by  the  opposite  party. 

In  the  matter  of  the  first  objection,  the 
question  turns  upon  the  fact  as  to  whether 
the  Deputy  Collector's  decision  of  the  8th 
May  1869  was  a  decision  in  the  suit,  or 
merely  a  decision  dismissing  the  application 
of  the  petitioner  before  us  for  a  revival  of 
the  suit. 


The  law.  Section  58,  Aft  X.  of  1859, 
directs  that,  when  a  party,  against  whom  an 
ex-par te  judgment  has  been  given,  applies 
for  a  revival  of  the  suit,  he  must  apply 
within  a  certain  period,  and  must  show  good 
and  sufficient  cause  for  his  previous  non- 
appearance, and  must  satisfy  the   Collector 
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that  there  has  been  a  failure  of  justice  ;  and 
then  the  law  goes  on  to  say  :  "  The  Collector 
"  may,  upon  such  terms  and  conditions  as  to 
"  costs  or  otherwise  as  he  may  think  proper, 
"  revive  the  suit,  and  alter  or  rescind  the 
"  decree  according  to  the  justice  of  the  case. 
**  But  no  decree  shall  be  reversed  or  altered 
"  without  previously  summoning  the  adverse 
"  party  to  appear  and  be  heard  in  support  of 


(( 


it. 


Now,  what  we   find   in   this  case  is  that, 
when,  on   the    25th   March    1869,   the   ap- 
plicant   before   us    asked   for  a    revival  of 
the    suit,    the    Deputy    Collector    served  a 
notice  on  the  opposite  party  to  appear  and 
jhow  cause  on  a  certain  date  why  the  appli- 
cation for  revival    of    the   suit   should   not 
be    granted.      It    is    not  denied    but    that 
this    notice    was     duly    served.    Then    we 
find     the    Collector,    on     the     19th     April 
1869,  that  is,  on  the  day  fixed  in  this  notice, 
passing  the  following  order,  m.,   *'  Revival 
granted,  and  day  fixed  on  the  4th  May  1869." 
So  that  here  we  find  an  order  passed  in  the 
presence  of  parties  and  after  notice  given,  di- 
recting, first,  that  the  application  for  revival 
of  the   suit  be  granted ;  and,  secondly^  that 
the  hearing  of  the  suit,  that  is,  the  re-hearing 
of  it,  be  fixed  for  the  4th  May.     Then  this 
hearing  fixed  for  the  4th  May  was  postponed 
to  the  8th  May,  and  on  that  day  we  have 
what  the  Collector  himself  calls  his  judgment 
on  a  claim  for  arrear  accounts  for  Rupees 
2,200.      The    judgment  runs  as    follows  : 
"This  was  an   application  for  time,  but  I 
"  find  none  of  the  parties  present.     It  was 
"  presented  by  the  Revenue  Agent  on    the 
"part    of    the    defendant.     The    plaintiff's 
"  mookhtear,  Woomesh  Chunder  Kur,  was 
"-eent  for,  but  he  would  not,  or  could  not, 
"  come,  as  he  was  engaged  in  the  Sessions 
"  cases.     I   would   have   granted   time   had 
"  the  parUies  been  present.     I  would  have 
"  examined  them,  drawn  out  issue  or  issues, 
"  and  tlien  granted  time.     As  none  of  the 
"  parties  are  present,  I  strike  off  the  case 
"  from  the  pending  file."     It  is  to  be  observ- 
ed in  the  first  instance  that  the  decision  here 
given  is  directly  in  accordance  with  the  pro- 
visions of  Section   54  of   the  Aft,  omitting 
only  the  particular  provisions  of  that  Section 
with  which  we  have  no  concern  in  this  rule. 
That  Section  says :  "  If,  on  the  day  fixed 
"  by  the  summons  or  proclamation  for  the 
"  appearance  of  the  defendant,  or  on  any 
'"  subsequent  day  to  which  the  hearing  of 
"  the  case  may  be  adjourned  prior  to  the 
"  recording  of  an  issue  for  trial  as  hereinafter 


"  provided,  neither  of  the  parties  appear  in 
"  person  or  by  an  agent,  the  case  shall  be 
"  struck  off,  with  liberty  to  the  plaintiff  to 
"  bring  a  fresh  suit."  Then  follows  the  ad- 
ditional provision  with  which  we  have  no 
concern. 

We  find  the  Collector  in  a  separate  order 
passed  in  the  presence  of  parties  and  after 
notice  given,  directing,  first  of  all,  that  the 
suit  be  "  revived."  That  is  clearly  one 
order.  Then  we  find  the  same  Deputy 
Collector  fixing  a  day  for  the  hearing  of  the 
case.  Th^n  we  find  him  taking  up  the  case 
on  that  day,  passing  judgment  upon  it,  say- 
ing he  would  have  postponed  it  if  the  parties 
had  been  present,  saying  further  that  he 
would  have  drawn  out  issues,  and  then  stal* 
ing  as  his  ultimate  decision,  "I  strike  off 
the  case  from  the  pending  file."  This  seems 
to  us  to  be  clearly  a  jnigmeni  passed  in  tiw 
suit,  and  a  judgment  which  did,  in  reality,  en- 
tirely get  rid  of  the  decree  of  September 
1866,  by  striking  off  the  plaintiff's  case  so 
far  as  it  concerned  the  applicant  before  us; 

and  we  are  ceitain  that  by  this  judgment, 

and  we  are  inclined  to  think  that  even  by  the 

order  of  revival  of  the  19th  April  previous, 

the   decree    of    September    1866    was  set 

aside    entirely    and    completely  so  far  as 

the  applicant  before  us  was  concerned  in  it. 

This  being  so,  when  the  Collector  directed 

that  the    execution -proceedings  should  be 

revived  against  the  applicant  before  us  by 

virtue  of  the  decree  in  question,  there  was 

virtually  no  decree  before  him  at  all,  and 

nothing,  therefore,  on  which  his  order  could 

legally  be  based,  and,  in  fact,  such  order  was 

altogether  without  jurisdiction. 

We  direct  that  the  rule  be  made  absolute 

with  costs. 

h 
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The  1 6th  September  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges. 

Hindoo  Law— Grandmother's  right  of 
maintenance. 

Case  No.  1727  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly^  dated  the  4th  June 
i86gj  reversing  a  decision  of  the  Second 
Subordinate  Judge  of  that  District,  dated 
thi  3o(h  July  1868. 

Puddam  Mookhee  Dossee  (Plaintiff), 
Appellant^ 

versus 

Rayce  Monee  Dossee  (Defendant), 
Respondent, 

Mr! R,  T,  Allan  and  Baboo  Becharam 
Mookerjee  for  Appellant. 

No  one  for  Respondent. 

On  a  dtvision  of  an  estate,  the  Hindoo  Law  recognizes 
the  right  of  a  grandmother  to  maintenance,  but  not 
her  title  to  any  share  of  the  estate. 

^*U'''t>'»  7' — In   this  case,  we  think   that 

ibe  judgment  of  the  Lower  Appellate  Court 

must  be  reversed.     That   Court    dismissed 

tbe  plaintiff's  case,  relying  upon  a  passage 

vhich  it  quotes   from    Sir    William    Mac- 

oaghten,  namely,  ''  She  has  a  right  to  par- 

•'licipate  in    all    the    comforts    which    are 

;  "enjoyed  by   his  family  in   its   undivided 

i  "estate,   and   a   legal    as    well    as    a    na- 

!  "tural    claim     to    that    protection     which 

I  "  may  be  derived  from  a  union  of  her  de- 

"sccndants.    If,  therefore,  she  is  deprived  of 

•*  such  advantages,  it  is  but  just  she  should  be 

,  "  enabled  to  take  care  of  herself,  and  not  be 

"obliged  to  go  from  door  to  door  for  her 

"support."* 

That  passage  is  one  which  merely  lays 
do«n  the  principle  that  the  Hindoo  Law 
recognizes  the  right  of  the  mother  to  main- 
tenance on  the  part  of  one  in  the  position  of 
this  grandmother.  But  the  Lower  Appel- 
late Court  says  that  the  above  citation  from 
Sir  William  Macnaghten's  works  not  only 
emides  the  mother  to  support,  but  also,  in 
-case  of  a  division  of  the  estate,  gives  her  a 
light  to  a  share.    To  my  mind  there  is  no 


law  laid  down  by  Macnaghten  in  the  above 
passage  to  the  effect  that  in  a  division  of  the 
estate  the  grandmother  is  entitled  to  a  share, 
or  to  what  share;  but  the  principle  laid 
down  is  that  she  is  not  to  be  left  to  go  from 
door  to  door,  but  has  a  right  of  maintenance. 
No  one  appears  on  the  other  side,  nor  is  any 
authority  quoted,  except  the  one  I  have  just 
mentioned,  in  support  of  the  judgment  of 
the  Lower  Appellate  Court.  I  am  of  opi- 
nion that  the  Lower  Appellate  Court's  -judg- 
ment must  be  reversed,  and  the  first  Court's 
judgment  restored,  with  costs  of  this  Court 
and  of  the  Lower  Appellate  Court. 

Glover^  J, — I  am  of  the  same  opinion. 


*  Chapter  on  Partition. 
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The  17th  September  1869. 

Present : 

The  Hon'ble  H,  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,^  Judges, 

Special  appeal— Review. 

Case  No.  213  of  1869. 

Application  for  review  of  Judgment  passed 
by  the  Hon'ble  Justices  H.  V,  Bayley 
and  Sir  Charles  Hobhouse,  Bart,^  on  the 
2yth  July  i86gy  in  Special  Appeal  No,  600 
of  i86g,* 

Juggobundhoo  Bose  and  others  (Plaintiffs), 

Petitioners, 

versus 

Mr.  J.  P.  Wise  (Defendant),  Opposite  Party, 

Babooi  Kalee  Mohun  Doss  and  Hem  Chun^ 
der  Banerjee  for  Petitioners. 

Mr,  G,  C.  Paul  2ind  Baboo  Anund  Chunder 
Ghossal  for  Opposite  Party. 

A  case  having  been  renianded  for  the  trial  of  an  issue 
under  the  specific  provisions  of  Clause  1,  Section  4, 
Rejrulation  XI.  of  1825,  an  application  for  review  was 
made  on  the  ground  that  it  was  requisite  for  the  ends 
of  justice  to  remand  the  case  upon  an  issue  under 
Clause  3,  which,  it  was  allegred,  was  the  issue  to  .which 
the  applicant  had  directed  all  his  evidence. 

Held  that,  as  the  correctness  of  this  allegation  could 
not  be  ascertained  without  goin^T  through  the  record 
again,  the  application  could  not  be  granted,  for  to  grant 
it  would,  in  tact,  be  to  grant  a  second  special  appeal, 
which  is  not  the  object  ot  a  review. 

Bayley,  J, — This  application  for  review  is 
on  the  ground  that  we  were  wrong  in  restrict- 


•  Ante,  p.  229. 
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ing  our  remand-order  and  the  issue  in  the 
case  to  a  trial  under  the  specific  provisions 
of  Clause  i,  Section  4,  Regulation  XI.  of  1825, 
and  that  really  the  case  ought  to  have  been 
tried  under  Clause  3  of  that  Section  of  the 
Regulation. 

Now,  in  our  judgment,  the  remand-order 
is  as  nearly  as. possible  in  the  very  words  of 
Clause  I.  The  words  of  Clause  3,  Section  4, 
Regulation  XL  of  1825,  are  these:  ''When 
"a  chur  or  island  may  be  thrown  up  in  a 
/*  large  navigable  river  (the  bed  of  which  is 
"not  the  property  of  an  individual),  or  in 
"the  sea,  and  the  channel  of  the  river  or 
"  sea  between  such  island  and  the  shore 
"  may  not  be  fordable,  it  shall,  according  to 
"  established  usage,  be  at  the  disposal  of 
"Government.  But  if  the  channel  between 
"  such  island  and  the  shore  be  fordable  at  any 
"season  of  the  year,  it  shall  be  considered 
"  an  accession  to  the  land,  tenure,  or  tenures 
"of  the  person  or  persons  whose  estate  or 
"estates  may  be  most  contiguous  to  it,  sub- 
"ject  to  the  several  provisions  specified  in 
''the  first  Clause  of  this  Section  with  respect 
"  to  increm.ent   of  land   by   gradual   acces- 


"  sion." 


It  appears  to  me  that  Clause  3  applies  to 
cases  of  churs  being  as  islands  and  surround- 
ed by  water,  the  property  of  Government; 
and  if  not  so  surrounded  by  water,  belonging 
to  the  nearest  riparian  proprietor.  Clause  i, 
on  the  other  hand,  refers  to  cases  of  alluvion 
gradually  accreting  by  recess  of  the  river. 

The  plaint  in  the  present  case  discloses 
facts  rather  contemplated  by  Clause  i  rather 
than  by  Clause  3.  The  substance  of  the  plaint 
seems  to  me  to  declare  that  the  lands  were 
gradually  acquired  adjoining  the  plaintiff's 
talook  Aowal  and  Kolaparah  by  the  recess 
of  the  river,  or,  to  use  the  exact  words 
(<Q^  C2?tv5)  or  drying  up  of  the  stream.  I 
do  not  think,  therefore,  that  there  is  any 
such  error  in  our  judgment  in  directing  on 
remand  a  trial  on  the  issues  drawn  under 
Clause  I  as  would  justify  our  interference  in 
this  review,  and  directing  a  re-trial  of  the 
case  under  Clause  3. 

I  would  therefore  reject  this  application 
with  costs. 

Hobhouse^  y, — I  agree  in  rejecting  this  ap-  [ 
plication  for  review.  We  remanded  the  case  } 
to  try  this  issue,  vi2.y  whether  the  plaintiff's 
lands  were  a  gradual  accretion  to  his  estate 
within  the  meaning  of  Clause  i.  Section  4,  Re- 
gulation XI.  of  1825.    We  are  now  told  that  I 


we  committed  an  error  in  remanding  the  case 
to  be  tried  on  this  issue,  and  that  we  ought 
rather  to  have  remanded  it  to  be  tried  (M 
another  and  a  very  different  issue,  the  issue, 
viz.^  whether  the  lands  were  an  accretion  to 
the  plaintiff's  estate  within  the  meaning  of 
Clause  3  of  the  Section  that  I  have  quoted. 

Now,  as  I  understand  the  foundation  of 
the  procedure  in  review  of  judgment,  it  is 
necessary  that  the  applicant  for  review 
should  show  good  and  sufficient  reason  for 
his  application,  and  "  good  and  sufficient 
reason  "  seems  to  me  to  be  expressed  in  the 
words  of  Section  378  of  the  Code,  and  we 
are  there  told  that,  if  we  are  of  opinion 
that  the  review  desired  is  necessary  to  cor- 
rect an  evident  error  or  omission,  or  is  other- 
wise requisite  for  the  ends  of  justice,  we 
are  to  grant  the  review. 

Now,  it  is  admitted  that  there  is  no  evi- 
dent error  or  omission  in  our  judgment,  hvX 
it   is  contended  that  it  is  requisite  for  the 
ends  of  justice  to  remand  the  case  upon  the 
issue  for  which  the   present   applicant  for 
review  contends,  because  it  was  to  this  issue 
that  he    directed   all    his    evidence.    It  is 
possible  this  may  be  so,  but  it  is  quite  im- 
possible that  we  should  find  this  out  without 
going  through  the  records  once  again,  and  in 
fact  giving  the  applicant  for  review  what  is 
precisely  a  second  special  appeal.     My  opi- 
nion is  that  the  object  of  granting  a  review 
is  not  to  grant  a  second   special   appeal,  and 
if  complete  justice  should  not,  by  reason  of 
our  refusal  to  admit  this  application  for  re- 
view, be  accorded  to  the  applicant,  it  is  en- 
tirely his  own    fault  or  that  of  the  person 
who  represented  him  in  [this  Court.    It  is 
his  own  fault  evidently  in  one  respect,  for 
it   is   impossible   to   gather   from  his  plaint 
whether  he  intended  to  claim  the  lands  as  an 
accretion  under  Clause  i  of  the  Section,  or 
as  an  accretion  under  Clause  5,  and  a  very 
different  Clause  of  the  Section  ;  and  evidently 
there  has  been  some   default  on  the  part  of 
his  pleaders  in  this  Court,  because  we  went 
into  the  case  very  thoroughly  and  at  length. 
It  was   argued  for   some  time  by  pleaders 
and  by  learned  Counsel  on  either  side,  and 
we  delivered  judgment  in  open  Court  in  the 
presence  of  one  or  other  of  the  pleaders  for 
the   present   applicant.     In   that  judgment, 
we,  distinctly  and  after  much  consideration, 
laid  down  the  issue  upon  which  we  directed 
that  the  case  should   be  remanded,  and  no 
objection   of  any   kind   was    taken  to  any 
one  single  statement  of  fact  that  we  made  or 
to  the  issue  which   we  very  distinctly  and 
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unmistakeably  laid  down.  If,  therefore,  I 
say,  the  applicant  jn  this  case  has  not  had 
full  justice  done  to  him,  it  is  his  own  fault 
and  that  of  his  pleaders. 

For  these  reasons,  I  agree  in  refusing  this 
application  for  review  with  costs. 

Baj'lej't  J. — I  would  add  that  I  also  concur  j 
in  the  separate  reasons  given  by  my  learned  \ 
colleague  for  rejecting  the  application. 


The  17th  September  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges, 

Rigfht  ofappeal — Declaratory  decree — Wassilat 

— Execution. 

Case  No.  302  of  1869. 

MhctUaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  East  Burdwan,  dated  the 
20ih  April  i86g, 

Gopal  Chimder  Chuckerbutty  (Judgment- 
debtor),  Appellant, 

versus 

Oodoy  Lall  Day,  guardian  of  Sham  Chund 
Dey  (Decree-holder),  Respondent. 

Baboo  Nuho  Kishen  Mookerjee  for 
Appellant. 

Baboo  Boykuntnath  Paul  for  Respondent. 

Objections  havine  been  succes5;fully  raised  under 
Section  246,  Act  VIli.  of  1869,  apainstadecree-holder's 
attachment  of  a  tenure  as  the  property  of  hisjudjorment- 
debtor,  he  broug^ht  a  regfular  suit,  and  obtained  a 
declaratory  decree  that  the  property  bclonjred  to  his 
debtor.  He  then  took  out  execution,  attached,  sold, 
and  himself  purchased  the  property  in  question.  The 
obfpctor  meantime  appealed  to  the  rrivy  Council, 
and  having  obtained  a  decree  reversing  the  declaratory 
decree,  took  out  execution  ajjainst  the  opposite  party 
for  co6t^  and  wassilat.  The  opposite  party  objected,  but 
the  judge  allowed  the  execution  to  proceed,  and  deputed 
an  Ameen  to  ascertain  the  amount  of  mcsne-profits 
collected. 

Held  that  the  Judge's  order  was  not  an  ord»?r  prior 
to  decree  within  the  meaninj^f  of  Section  363,  Civil  Pro- 
cedure Code,  and  that  the  opposite  party  was  entitled 
to  appeal  against  the  principU'\\\2X  he  was  liable,  with- 
twt  wailing  the  result  of  the  Anicen*s  invcstif^ation. 

Held  that  the  decree  of  the  Privy  Council  could  not 
be  held  to  include  restitution   of  every   thinjy  that  the 


decree-holder  would  have  enjoyed  had  the  property  not 
been  sold  in  execution. 

Glover^  J, — The  appellant  in  this  case, 
the  purchaser  of  a  decree  against  Doorga 
Pershad  and  Russeek  Lall  Dev,  attached  a 
certain  tenure  as  the  property  of  his  judg- 
ment-debtors. Objections  were  raised  under 
Section  246,  Act  VIII.  of  1859,  by  the  pre- 
sent respondent  which  were  successful,  and 
the  decree-holder  brought  a  regular  suit  to 
have  it  declared  that  the  property  in  question 
belonged  to  his  debtors. 

The  decree-holder  gained  his  case  in  the 
Zillah  Court  and  also  in  the  High  Court 
where  the  case  was  heard  on  appeal  by  the 
objector  {vide  i  Hay's  Reports,  page  456), 
but  the  Privy  Council  reversed  both  these* 
decisions  (7  Weekly  Reporter  10),  and 
"  dismissed  the  action  of  the  respondent" 
(/.  ^.,  the  decree-holder)  "  in  the  Court 
below  with  costs."  The  ground  of  the  Privy 
Council's  judgment  was  that  the  onus  pro- 
bandi  was  on  the  decree-holder  to  show  that 
the  talook  was  still  the  property  of  the  judg- 
ment-debtor, and  not  the  property  of  the 
objector  (purchaser),  and  that  he  had  failed  to 
discharge  that  onus. 

We  may  remark  here  that,  after  succeeding 
in  the  Zillah  and  High  Courts,  Gopal  Chunder 
Chuckerbutty  took  out  execution  of  the  de- 
cree, attached  the  property,  and  brought  it  to 
sale,  purchasing  it  himself. 

On  the  decree  of  the  Privy  Council  being 
passed,  the  objector  look  out  execution  for 
costs  and  wassilat  accruing  during  the  time 
1  the  opposite  party  had  been  in  wrongful  pos- 
session of  the  properly. 

Gopal  Chunderobjectedon  various  grounds, 
but  the  Judge  allowed  execution  to  proceed. 
He  did  not  fix  the  amount  of  wassilat,  but 
deputed  an  Ameen  to  ascertain  what  had 
been  collected,  leaving  it  upon  the  debtor  to 
object  to  such  items  as  he  pleased  when  the 
report  came  in. 

The  debtor  appeals  against  this  order. 

The  decree-holder  also  appeals  under 
Section  348,  his  objection  being  that,  as  the 
Judge's  order  was  not  a  final  one,  but  was 
held  in  abeyance  pending  the  Ameen's  re- 
port, no  appeal  could  be  preferred  against 
it. 

It  will  be  convenient  to  dispose  of  this  ob- 
jection first. 

We  think  that  the  Judge's  decision  is  in 
no  sense  an  order  prior   to  decree  such  as 
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would  come  within  the  meaning  of  Section 
363.  It  finally  decides  the  principle '  ihzi 
the  party  who  lost  the  case  in  the  Privy 
Council  is  to  pay  back  the  mesne-proiits 
collected  by  him,  and  leaves  the  amount — a 
matter  of  detail  only — to  be  decided  on  the 
hearing  of  the  Ameen's  report.  This  was, 
to  all  intents  and  purposes,  a  final  decision 
of  the  case  against  the  judgment-debtor's 
objection,  that  he  could  not  be  declared  liable 
to  pay  wassilat  without  a  fresh  suit  being 
brought  against  him ;  and  we  think,  there- 
fore, that  the  debtor  was  fully  entitled  to 
appeal  against  the  principle  that  he  was  lia- 
ble, without  waiting  the  result  of  the  details 
of  the  Ameen's  investigation. 

Then  as  to  the  debtor's  appeal.  With  re- 
gard to  costs,  we  agree  with  the  Judge  below. 
The  decree  of  the  Privy  Council  is,  to  our 
mind,  perfectly  clear  in  its  intention  to  give  the 
appellant  all  costs  in  both  Lower  Courts.  In- 
deed, the  pleader  for  Gopal  Chunder  Chucker- 
butty  does  not  seriously  contest  this  point. 


There  remains  the  question  of  waSsilat. 
The  Judge  below  has  held  that  there  was 
no  necessity  to  bring  a*  fresh  suit,  inas- 
much a?,  the  decree  of  the  High  Court  being 
reversed,  the  decree-holder  was  entitled  to 
full  and  complete  restitution  of  all  that  he 
had  lost  by  that  decree. 

We  think  that  the  Judge  was  wrong. 
If  the  decree  he  executed  were  one  that 
could  in  any  way  be  held  to  include  com- 
plete restitution  to  every  thing  that  he 
would  have  enjoyed  had  the  property  not 
been  sold  in  execution,  there  might  be  some 
reason  for  the  contention;  but  in  this  case 
there  is  nothing-from  which  such  a  legal  in- 
ference can  be  drawn.  What  the  decree - 
holder  got  was  an  order  that  the  action  of 
the  respondent  in  the  first  Court  should  be 
dismissed  with  costs.  Now,  that  action  was 
for  a  declaration  that  the  property  claimed 
by  the  objector  belonged  to  the  judgment- 
debtor,  and  Gopal  Chunder  has  lost  that 
action,  and  has  had  to  pay  costs.  The  decree- 
holder  gets  no  further  relief  than  this,  and 
there  is  not  a  word  in  the  Privy  Council's 
decree  that  declares  him  entitled  to  any 
mesne-profits  collected  during  the  time  of  his 
wrongful  dispossession. 

We  might,  we  think  (following  several 
rulings  of  this  Court),  decide  the  case  on 
this  point  alone,  and  say  that,  in  executing 
the  Privy  Council's  decree,  the  Judge-  could 
not  award  anything  that  was  not  given  by 
that  decree,  and   that  wassilat  could  not,  as 


a  matter  of  fact  have  been  given,  for  the 
appellant   to  England   preferred    no  prayer 
for  wassilat,   nor   was    there    any  question 
raised  about  mesne-profits  either  in  the  plaint 
or  the  decree  from  first  to  last.     It  would  be 
most  dangerous  to  suppose  intentions  or  to 
amplify   a    decree   given   according  to  the 
plaint,  declaring  the  original  decree-holder 
not  entitled  to  a  declaration   that  the  pro- 
perty in  dispute  belonged  to  his  judgment- 
debtor,  into  an  order  giving  the  winner  the 
right    to    demand   wassilat    without  further 
pleadings  on  the  point  or  judicial  enqaii}- 
thereon.     It  so  happens   in   this  case  thai 
the  parly  in  possession  was  the  original  de- 
cree-holder; but  suppose  a  third  part}*  had 
purchased  at  the  auction-sale,  could  he  have 
been  made  liable  under  the  Privy  Council's 
decree  for  mesne-profits  }     There  can  be  no 
doubt,  we  think,  that  he  could  not. 

We  were  much  pressed  during  the  argn- 
ment  with  a  decision  of  the  Full  Bench  in 
the  case  of  Huro  Chunder  Roy  Chowdhry 
(9  Weekly  Reporter  405)  in  which  bis 
Lordship  the  Chief  Justice  made  some  re- 
marks with  reference  to  restitution,  and 
held  that,  when  a  decree  by  which  a  plaint- 
iff had  been  turned  out  of  possession  w-as 
reversed,  that  plaintiff  had  a  right  to  be 
restored  to  possession  of  what  he  had  lost, 
not  only  of  the  land,  but  also  of  the  rents 
and  profits  which  had  been  received  by  the 
defendant  whilst  in  possession. 


These  remarks,  we  may  observe,  were 
made  with  reference  to  an  entirely  difFercnt 
state  of  things  than  that  of  the  case  before 
us,  and  were  moreover  only  applicable  to 
the  particular  question  which  the  Full 
Bench  were  then  deliberating  upon,  which  by 
the  very  terms  of  the  reference  was  a  qoes- 
tion  of  limitation.  In  any  case,  they  can- 
not apply  to  the  matter  before  us,  where 
there  has  been  no  decree  for  possfssion  ot 
wassilat,  but  merely  one  reversing  a  jadgment 
declaratory  of  the  judgment-debtor's  right  10 
a  certain  properly. 

We  do  not  say  that  the  decree-holder  \s 
not  fully  entitled  to  recover  the  mesne-pro- 
fits of  his  lands  from  the  party  who  b^ 
wrongfully  enjoyed  them,  but  we  do  not 
see  how  he  can  recover  them  in  these  exe- 
cution-proceedings, as  now  urged.  He  mos 
bring  a  fresh  suit. 

So  much,  therefore,  of  the  decision  ol  the 
Court  below  as  awards  a  liability  for  was- 
silat in  execution  is  reversed,  with  propo 
tionate  costs. 
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The  1 8th  September  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Affidavit — Practice — Rule  Nisi. 

b  the  Matter  of  Francis  Choisy,  Manager  of 
ihe  Calcutta  Agency  of  the  Comptoir 
d'Escompte  d'Paris,  Petitioner^ 

versus 

R.  Carrie  &  Co.,  Opposite  Party, 

Mr,  L,  P.  Broughton  and  Baboo  Mooraley 
Dhur  Sein  for  Petitioner. 

An  application  having  been  made  for  a  rule  calling^ 
npoD  a  Recorder  to  show  cause  why  he  should  not  issue 
execution,  where  the  affidavit  on  which  the  application 
was  based  did  not  state  in  terms,  nor  did  it  appear  from 
Uk  record,  that  the  applicant  (plaintiff)  had  gfot  a 
decree,  or  if  he  had,  whether  the  execution  sou^fht  was 
poeral  or  particular — the  High  Court  refused  to 
Bsue  the  rule,  holdings  that,  before  ^rantingf  a  rule  to 
show  cause,  it  ougrht  to  be  satisfied  that  if  no  cause  be 
shown,  the  rule  must  be  made  absolute. 

Peacock^    C.  J, — It   is   quite  clear  that, 
upon  the  materials  which  we  have   before 
us,  we  cannot  order  the  Recorder  to  issue 
execution.    The  affidavit  does  not  state  in 
lerms  that  the  plaintiff  has  got  a  decree.     It 
merely  says  that  an  application  for  execU' 
tion  was  made  in  proper  form,  and  that  the 
Recorder  has  refused  the  application  on  the 
ground  that  he  had  reserved  a  question  for 
the  consideration  of  the  High  Court.     The 
nature  of  the  question  is  not  stated  in  the 
affidavit,  but   we  are  referred   to   the  case, 
vhich  is  now   here,   and   we  see   that  the 
question  which  the   Recorder  has   referred 
is  whether  a  judgment  can  be  given  upon 
confession  under  the   Code  of    Civil    Pro- 
cedure.    We,   therefore,   see   that  the    Re- 
corder has  refused  to  grant  execution  until 
he  knows  whether  he  can   give   a   decree 
upon  confession.    Whether  a  decree  upon 
confession  has  been  given  or  not,  we  cannot 
827.    If  a  decree  upon  confession  has  been 
entered  up,  the  Recorder  may  have  held  as 
a  matter  of  law  that  the  decree  is  void,  and 
that  no  execution  can  be  issued  upon  it ;  and 
if  he  has  so  held,  any  objection  to  his  deci- 
sion would  be  a  ground  of  appeal,  and  not 
for  an  application  for  a  rule  calling  upon 
him  to  show  cause  why  he  should  not  issue 
execution.      Further,    it    does    not    appear 
whether  the  application  for  execution   was 
general   against    all    the    property    of    the 


defendant,  or  specific  against  particular  pro» 
periy  specified  in  the  application.  If  the 
application  was  in  the  latter  form,  the 
Recorder  might  have  good  reasons  for  re- 
fusing to  grant  the  execution  against  that 
properly,  and  the  objection  to  his  ruling 
would  form  a  jrround  of  appeal  if  the  pro- 
perty was  of  sufficient  value.  At  all  events, 
we  cannot,  upon  the  materials  before  us,  say 
that  there  is  a  primd-facie  case  made  out 
against  the  Recorder,  that  he  was  so  far 
wrong  in  refusing  to  issue  execution  that 
we,  in  the  exercise  of  our  powers  under 
Section  15  of  the  Act  under  which  the 
Letters  Patent  of  this  Court  were  issued, 
ought  to  order  him  to  do  that  which  he  has 
refused  to  do  or  to  show  cause.  Before  wU 
can  grant  a  rule  to  show  cause,  we  ought  to 
be  satisfied  that,  if  no  cause  be  shown,  we 
ought  to  make  the  rule  absolute.  Upon 
this  affidavit,  we  are  quite  in  the  dark  as 
to  whether,  if  no  cause  be  shown,  we  should 
be  promoting  the  ends  of  justice  by  making 
the  rule  absolute,  and  therefore  we  cannot 
issue  a  rule  to  show  cause. 

The   application   may   be   renewed   upon 
an  affidavit  sufficiently  detailing  the  facts. 


The  20th  September  1869. 

Present  : 

The  Hon'ble  W.  Markby  and  F.  A. 
Glover,  Judges, 

Putnee  tenures — Alienation — Hindoo 
Law— Widow's  powers. 

Case  No.  iii  of  1869. 

Regular  Appeal  from  a  decision  passed 
by  the  Judge  of  Midnapore,  dated  the 
1 2th  March  i86g. 

Tarinee  Churn  Gangooly  and  others 
(Plaintiffs),  Appellants, 

versus 

Watson  ar^^o.  (Defendants),  Respondents, 

Mr,  W,^A,  Montriou  and  Bahoos  Unnoda 
Pershad  Banerjee,  Sreenath  Doss,  Rash 
Beharee  Ghose,  and  Prosunno  Coomar 
Roy  for  Appellants. 

Messrs,  G,  C,  Paul  and  R,  T.  Allan  and 
Baboo  A  shoo  tosh  Dhur  for  Respondents. 
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The  term  "putnee  talook"  prima  facie  imports  a 
hereditary  tenure. 

A  tenure  in  the  nature  of  a  putnee  talook  is,  by  its 
very  nature,  alienable;  the  zemindar  parting  with  all 
control  and  interest  except  as  regards  an  annual  rent, 
and  his  interest  only  requiring  that  the  talook  should 
be  kept  whole  and  entire. 

Where  a  pottah  granting  a  putnee  talook  contained 
clauses  prohibiting  the  transfer  of  its  lands  by  sale  or 
gift,  the  clauses  were  construed  as  intended  to  prevent 
alienation,  not  of  the  entire  talook,  but  only  of  portions 
of  the  land. 

"Where  a  widow,  who  is  under  age,  is  properly  re- 
presented in  a  suit,  the  matter  stands  precisely  as  if  she 
were  of  age  and  acted  on  her  own  behalf ;  and  as  re- 
presentative of  the  entire  estate,  involving  the  interests 
of  her  deceased  husband  and  her  minor  son,  she  has  the 
same  control  with  respect  to  compromise  as  she  has  with 
respect  to  the  assertion  of  rights  and  appeal  against  an 
adverse  decision. 

•  Markhy,  J, — This  was  a  suit  brought  to 
recover  possession  of  a  share  of  two  zemin- 
daries,  called  Pergunnah  Bogree  and  Turuf 
Behala,  under  the  following  circumstances. 

These  zemindaries  belonged  to  a  family 
of  Mookerjees.  At  some  time  prior  to  the 
year  1243,  that  family  consisted  of  three 
brothers  and  three  sisters,  and  on  a  partition 
the  Bogree  Pergunnah  became  vested  in 
two  of  the  brothers,  Shumboo  Chunder  and 
Ram  Narain,  jointly,  in  equal  shares,  while 
Turuf  Behala  became  vested  in  Shumboo 
Chunder  alone.  Shumboo  Chunder  died, 
leaving  a  widow  and  several  children, 
namely,  Juggut  Chunder,  Pran  Chunder, 
Mohesh  Chunder,  Hurish  Chunder,  Kalee 
Chunder,  and  Sreeman  Chunder.  '  Pran 
Chunder  died  in  1247,  leaving  a  widow, 
Brohmo  Moyee,  and  a  daughter  Dukhina, 
who  married  the  plaintiff  Tarinee  Churn 
Gangoolee,  and  by  him  had  two  sons  Chinta 
Monee  and  Ooma  Monee.  Ooma  Monee  is 
dead,  and  is  represented  by  his  father  Tarinee 
Churn.  Chinta  Monee  and  Tarinee  Churn 
are  plaintifTs  in  this  suit;  and  it  is  not 
disputed  that  by  inheritance  a  2  annas  13 
gundas  i  cowrie  i  krant  share  in  the  two 
zemindaries  is  vested  in  these  two  plaintiffs 

In  the  year  1243,  Ram  Narain  borrowed 
a  sum  of  money  from  his  brother  Shumboo 
Chunder  and  other  members  of  the  family, 
and  on  that  bond  Shumboo  Chimder  and  his 
co-creditors  in  the  same  year  obtained  a 
decree.  On  the  8th  of  lUfcdro  1244, 
Shumboo  Chunder  being  then  dead,  his  sons 
granted  to  Messrs.  John  and  Robert  Watson 
a  "putnee  talook"  in  8  annas  of  Bogree 
Pergunnah,  and  in  the  whole  of  Turuf 
Behala  by  two  separate  instruments.  On 
the  22nd  Assin  in  the  same  year,  Ram 
Narain  granted  a  "  putnee  talook"  of  his 
8-annas  share  in  Pergunnah  Bogree    to  his 


three  sisters  and  another  lady.  In  Falgoon, 
Shumboo  Chunder  attached  Ram  Narains 
share  in  the  zemindary  in  execution  of  his 
decree.  In  Chyet,  the  four  ladies  abo\t 
mentioned  sold  their  putnee  talook  to  John 
and  Robert  Watson,  Ram  Narain  assenting 
to  the  transfer,  and  promising  to  confirm  it. 
Accordingly,  on  the  26th  of  Chyet,  Ram 
Narain  granted  to  the  Watsons  a  poLiah,  and 
look  a  kubooleut  in  respect  of  this  putnee 
talook. 

In  the  year  1246,  the  creditors,  under  the 
decree  obtained  upon  the  loan  to  Ram  Narain. 
attached  and  sold  Ram  Narain's  share  of  the 
Bogree  Pergunnah  zemindar)-,  and  the  cre- 
ditors themselves,  amongst  whom  one  was 
Pran  Chunder,  the  father  of  Dukhina,  be- 
came the  purchasers  of  the  property  at  the 
auction-sale. 

Immediately  after  the  sale  in  execution, 
these  purchasers  took  proceedings  in  the 
Supreme  Court  to  eject  the  Watsons,  bat 
those  proceedings  failed.  INIatters  then  ap- 
pear to  have  remained  quiet  till  the  year 
1255,  when  the  purchasers  at  the  execution- 
sale  brought  a  suit  in  the  Mofussil  against 
the  Messrs.  Watson  and  other  persons,  the 
object  of  which  was  to  get  rid  of  the  putnee 
pottah  granted  by  Ram  Narain  to  his  sisters 
and  the  other  lady,  as  well  as  that  granted 
to  the  Watsons,  on  the  ground  that  thcr 
were  collusive  transactions  intended  to  de- 
fraud creditors,  and  to  get  possession  of  the 
property. 

The  Principal  Sudder  Ameen(Mr.Mackay), 
who  heard  the  suit,  gave  the  plaint- 
iff a  decree  for  possession  of  8  annas  of 
Bogree  Pergunnah,  declaring  the  pottihs  to 
be  invalid. 

The  Messrs.  Watson  appealed^  and  on 
the  27th  Assar  1257  (xoth  July  1850),  a 
compromise  was  entered  into  by  Robert 
Watson  for  himself  and  as  representing  the 
estate  of  John  Watson,  who  had  died  during 
this  litigation.  The  compromise  is  contain- 
ed in  two  documents  in  the  form  of  pottah 
and  kubooleut.  The  pottah  is  granted  by 
Juggut  Chunder,  Mohesh  Chunder,  and 
Sreeman  Chunder  on  their  own  behalf ; 
by  Juggut  Chunder  and  Mohesh  Chunder 
**  as  guardians  on  behalf  of  Kalee  Chunder 
Mookerjee,  deceased,  and  Sreemutty  Dukhina 
Dabee,"  she  being  then  a  minor  ;  by  Mohesh 
Chunder  as  agent  on  behalf  of  the  minor 
sons  of  his  brother  Hurish  Chunder;  and 
by  Sreemutty  Soudamonee  Dabce,  the 
mother  of  Kalee  Chunder.     It  is  addressed 
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toRobertWatsonforhimself  and  as  adminis-       Against     this     judgment     ths     plaintiff 
trator  on  behalf  of  the  late  John  Watson.  ,  appealed,  and  three  points  have  been  argued 
It  recites  the  sale  by  the  Sheriff,  the  eject-    before  us  on  the  part  of  the  appellants, 
ment  suit  in  the  Supreme  Court,  the  suit  in  '         .      rr.v   .  ..  .        .it  .  j  u 

the  Principal  Sadder  Ameen^s  Court,  and  the  ^  ist.-That  the  putnee  talook  granted  by 
appeal.  It  then  recites  that  the  parties  had  ,  t]^^ P°"^^s  of  8th  Bhadro  1244  and  27th 
determined  to  settle  the  matter  amicably  by  ^^sm  1257  are  for  life  only. 
Watson  paying  Rupees  1,500  over  and  above  !  2nd.~That  the  tenures  created  by  those 
the  putnee  jumma  fixed  by  Ram  Narain,  pottahs,  as  well  as  by  the  poltah  of  the 
which  putnee  the  Mookerjees  affirmed  at  |  22nd  Assin  1244,  are  liot  alienable, 
that  rent,  and  that  the  parties  had  filed  a 

razeenamah  and  safeenamah  to  this   effect,  '      3rd.— That  the  compromise  of  the  27th 
and  had  arranged  to  execute  a  pottah  and  i  Assin   1257  was  not  binding  on  the  plaint- 
kubooleut  in  due  form.     The  parties  above    iffs  Tarinee  Churn  and   Chinta  Monee,  or 
mentioned  then  proceed  to  grant  and  confirm  !  persons  claiming  through  them. 
Robert  Watson   a  putnee  talook    of    Ram  ,  j    •     j  i.      u  n  . 

Narain's  share   in   the  Bogree   Pergunnah.     J^   ^^^^  admitted  by  the    appellants    that 
The  corresponding  kubooleut  is  executed  by  ,  the  putnee  talooks  granted  by  the   pottahS* 
Robert  Watson   "  for  self  and  as  adminis-    ^^  ^^'^  ""^,  Assm  1244  and  the  26ih  Chyct 
tralor  of  John  Watson."  1^244  were  hereditary. 

The  plaintiffs,  Tarinee  Churn  and  Chinta  ,  With  regard  to  the  first  point,  we  inti- 
Monee,  prior  to  this  suit,  granted  a  putnee  I  mated  to  the  Advocate-General  in  the  course 
Ulook  of  ail  their  share  in  the  two  zemin-  ,  of  his  argument  that  we  should  not  trouble 
daries  to  Luchmeeput  Sing  Roy,  who  joins  him  upon  that  point.  We  concur  with  the 
in  this  suit  as  plaintiff.  Judge     that    the    term     *' putnee     talook" 

The  ground  on  which  the  plaintiffs  claim  /^^'f  /'^''^  imports  a  hereditary  tenure, 
to  recover  possession  of  the  land  now  in  the  ^^e  *^"0w  of  no  instance  m  which  the 
possession  of  the  defendants  are,  first,  as  to    ^^[""^  "Putnee  talook     has   ever  been   ap- 

the  whole,  that  the  putnee  talooks  granted  on  ^^r  }^  ,^^  ^"^^""^^^  "^'^1^^  ^V^  l*^^  ^°^  l^^ 
the  8th  Bhadro  1244  of  Turuf  Behala  and  of  ^\^^  ^f  the  grantee  only.  We  doubt  if  a 
ShmnbooChunder's  S-annas  share  in  Bogree  single  instance  could  be  produced  in  which 
Pergunnah,  as  also  that  granted  on  the  27th  !  f^^  ^f^^  ^^s  been  so  used.  As  an  instance 
Assar  1257  of  Ram  Narain's  8-annas  share  ,  '"^  '""^'^^  ^^^  ^^?^^  »s  used  in  a  very  marked 
ia  Bogree  Pergunnah,  were  all  for  life  only.  1  planner  as  implying  ex  vi  termini  heritabi- 
Sccondlv,  as  to  Ram  Narain's  S-annas  share  i  ^'^^^  ^^'^  may  refer  to  the  case  of  Dya 
in  Bogree  Pergunnah,  that  the  compromise  i  ^^"^  versus  Bhobmdur  Naram,  budder 
of  1257  was  a  collusive  one  made  by  Robert  ^ewanny  Adawlut,  1806,  page  139,  where 
Waison  with  persons  who  had  no  title,  and  ^J?«  plamtiff  claimed  a  -talook,  but  the 
that  the  exchange  of  pottah  and  kubooleut ,  .^^urt  held  that  he  had  only  a  *'  mowrosee 
was  also  collusive  and  made  by  persons  who  ^J^^^"-  ^"«^®  *s  a  note  appended  to  this 
were  strangers  to  the  property.  Thirdly,  that  I  ^^^e  by  Sir  W.  Macnaghten,  m  which  he 
the  pottahs  of  1244  prohibit  alienation,  and  says,  " a  talook  and  a  mowrosee  ijarah,  though 
the  defendants'  title  only  accrued  as  pur-  '  "  ^^^^  hereditary,  differ  m  some  important 
chaser.  "points." 

Nineteen  issues  have  been  raised  in  the  We  also  think  that  this  inference,  which 
Court  below;  the  i,  2,  3,  4,  5,  7, 8,  9,  10,  and  arises  from  the  use  of  the  word  "talook," 
'9  were  found  in  favor  of  the  defendants,  is  strengthened  by  the  addition  of  the  word 
establishing  that  the  pottahs  of  8th  Bhadro  ,  "  putnee."  Putnee  talooks  throughout  Ben- 
*244.  22nd  Assin  1244,  26ih  Chyet  1244,  '  gal  owe  their  validity  entirely  to  Regulation 
*nd  the  27th  Assin  1257,  passed  to  the  '  VIII.  of  1819,  and  we  think  it  quite  a  legi- 
^'rantees  in  each  case  a  perpetual  alienable  '  timate  inference  that,  when  these  parties 
tenure;  that  the  defendants  had  a  good  title  used  the  words  "putnee  talook,"  and  refer 
^1  purchase  to  a  putnee  talook  in  the  whole  to  that  Regulation,  they  meant  to  describe  an 
of  both  zeraindaries.  And  further  that,  even  estate  of  the  same  general  nature  and  with 
»  that  were  not  so  upon  the  construction  of  the  same  general  qualities  as  the  putnee 
^  documents  themselves,  the  tenures  must  talooks  described  in  that  Regulation,  one 
DOW  be  considered  transferable  and  hereditary  prominent  feature  of  which  is  that  they  are 
oy  reason  of  the  conduct  of  the  parties.  ,  hereditary.     We  do  not  hold  that  anything 
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in  that  Regulation  prohibits  or  impedes  a  |  As  to  the  second  point,  there  can  be  no 
zemindar  from  granting  a  tenure  which  is  |  doubt  that  a  tenure  in  the  nature  of  & 
not  hereditary,  nor  do  we  derive  the  herita-  j  putnee  talook  is  by  its  very  nature  aiieoable. 
bility  of  the  tenures  now  under  consideration  |  Though,  of  course,  we  do  not  mean  to  deny 
from  any  enactment  in  that  Regulation.  We  !  that  it  is  a  tenure,  yet  the  relation  between 
refer  only  to  the  preamble  as  showing  what  i  zemindar  and  talookdar  has  scarcely  any 
in  the  common  understanding  of  persons  ac-  I  analogy  to  the  ordinary  one  of  landlord  and 
quainted  with  such  matters  and  in  the  ordi-  I  tenant.  The  zemindar  parts  with  all  con- 
nary  use  of  language  is  meant  by  the  expres-  |  trol  over  his  property,  and  all  interest 
sion  "  putnee  talook,"  and  we  have  no  doubt  j  in  it  except  to  an  annual  rent  which  has 
whatever  that,  when  a  man  grants  a  putnee  I  been  likened  to  what  in  England  is  called 
talook,  he  clearly  means  a  heritable  tenure.  |  a  quit-rent.  The  interest  of  the  zemindar 
If  he  intends  to  grant  anything  else,  the  |  only  requires  that  the  talook  should  be 
term  would  be  misapplied;  and  nothing  but  j  kept  whole  and  entire,  so  that  his  seco- 
an  express  declaration  that  a  heritable  tenure  i  rity  for  the  rent  may  not  be  diminished, 
was  not  intended  would  be  sufficient  to  show  ,  There  is  nothing  in  the  smallest  degree 
that  the  term  was  used  in  so  exceptional  a  |  partaking  of  a  personal  character  in  the 
Sfense.  I  relation    between    him   and    the    talookdar. 

Reference  was  made  by  the  appellants  to  '  ^^^^.^  reslTictiilT'was  required  tJ^'pr^M 
Regulat.onI.of  18.5  and  Regulation  III  of ,  ^^^^  j^,^j^j^^  ^^^^  alienating;  but  certain 
1828,  but  we  hardly  see  how  those  Regula- ,  ^^^^^  ^^^^  ^^^^  ^^,j^j  ^„  .^^  [^^^^  ^3 

1.0ns  apply.     These  are  Regulations  wh.ch    j^^  ^^^^  j,^   ^^^       ^   ^ 

relate  to  the  resumption  of  tenures  by  the  |  ^^^^^^  ^^  ^     ^^^^       ^     J^  ,^  ^ 

governing  power  They  merely  lay  down  ,  g^^^boo  Chunder's  8-annas  share  of  Per- 
the  extent  to  which,  and  the  conditions  under  ^  ^„„^lj  Bogree  to  the  Watsons,  we  find 
which,  the  Government  will  exercise  its  ,  ^^^  ^.^^^^  ._ «,  y^u  ^hall  not  sell  ot  grant  in 
right  of  resumption.  If  they  were  to  be  ,  „  jf^  ^^^  ^^^^^^^.^  ^^^^^^  j  ^8  j 
considered  as  laying  down  general  rules  of  „  f^,^^  ^^^  ^^^^  application  for  trans- 
construction  the  absurd  consequence  would  . .,  j^^  j^  ^^j„  ;^  "^attached  to  our 
follow  that  the  words  mowrosee  istmoraree  ,  .<  .emindary,  and  the  rent  will  be  discharged 
would  create  a  l.fe-tenure  only.                        |  „  ^^  y^^/  j^  ,he  pottah  of  the  same  date. 

A  case  was  also  referred  to  in  3  Suther-  |  granting  a  putnee  talook  of  Turuf  Behala, 
land's  Weekly  Reporter,  Act  X.,  page  127,  j  the  words  are:  '*  You  shall  not  of  your 
which  was  said  to  afford  an  instance  of  the  j  "  own  authority  convey  the  said  moozahs 
application  of  the  term  "  putnee  talook"  to  ,  "  by  gift  or  sale,  nor  apply  for  transfer.  They 
a  grant  for  ten  years  only.  But  clearly  that  ;  "  shall  remain  attached  to  our  zemindary, 
is  not  SD.  In  that  case  a  great  number  of '  "  and  you  will  discharge  the  malgoozaree." 
persons  were  holding  dependent  talooks,  !  No  similar  clause  is  to  be  found  in  the 
which  had  been  created  in  a  zemindaree  i  pottahs  which  relate  to  Ram  Narain's 
subsequent  to  the  Permanent  Seulement.  |  share  of  Pergunnah  Bogree,  with  respect 
The  zemlndary  was  sold  for  arrears  of  1  to  which,  therefore,  the  question  does  not 
revenue,  and  purchased  by  the  Government,  '-arise, 
and   the   lalookee   tenures   became   thereby  I 

liable  to  be  cancelled.  Every  effort  was  '  We  agree  with  the  District  Judge  that 
made  by  Government  to  come  to  an  amicable  I  these  clauses  were  inserted,  not  to  prevent 
arrangement  with  the  talookdars.  and  the  I  alienation  of  the  entire  putnee  talook  as 
Government  (as  found  by  the  Court),  whilst  ,  such  which  could  in  no  way  affect  the  in- 
negotiating  this  arrangement,  made  a  tempo-  1  terests  of  the  zemindar,  but  to  prevent 
rary  settlement  for  ten  years  with  the  talook  |  any  alienation  of  portions  of  the  land,  where- 
dars.  It  is  obvious  that,  when  the  persons  :  by,  in  case  of  default  in  payment  of  the 
with  whom  this  settlement  was  made  are  de-  putnee  rent,  doubts  might  arise  as  to  what 
scribed  as  talookdars,  that  the  settlement,  was  and  what  was  not  liable  to  be  sold  for 
not  in  respect  of  this  temporary  settlement,  arrears, 
but   in   respect  of  their  previously  existing 

tenures,  which  never  were  cancelled,  and  We  decide  this  question  in  the  terras  in 
which  the  purchasers  of  the  zemindary  from  ;  which  it  has  been  raised ;  but  we  do  not 
Government  were  in  this  very  case  com-  thereby  intimate  our  opinion  that,  even  if 
pelled  to  acknowledge.  alienation  were  prohibited,  the  tenure  would 
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in  this  case  have  been  forfeited  to  the  ze- 
mindars. That  question  has  not  been 
raised. 

The  third  question  affects  only  the  8- 
annas  share  of  Pergunnah  Bogree,  which 
belonged  to  Ram  Narain.  If  the  putnee 
lalook  created  by  Ram  Narain  could  be  got 
rid  of,  a  2  annas  13  gundahs  i  cowrie 
1  krant  share  in  that  zemindary  was 
vested  in  Dukhina  Dabee  as  widow  of  her 
deceased  husband  Tarinee  Chum.  When 
the  compromise  was  effected  in  1244,  she 
was  a  minor  and  had  a  son.  the  plaintiff 
Cbinta  Monee.  It  is  contended  by  Mr. 
Moniriou  that  the  putnee  talook  created  by 
Ram  Narain*  having  been  then  declared  in- 
valid, that  share  was  then  well  vested  in 
her,  and  the  document  of  the  27th  Assin 
was,  in  fact,  a  conveyance  of  her  interests  in 
that  share  to  the  Watsons.  It  is  admitted 
that  by  her  subsequent  acts  Dukhina  Dabee 
» far  recognized  this  conveyance  as  to  make 
it  binding  on  herself,  but  it  is  contended 
that  it  has  no  operation  whatever  upon  the 
interests  of  Tarinee  Churn  and  Chinta 
Monee  whose  interests  cannot  be  alienated 
by  the  acts  of  the  widow  except  under 
special  circumstances  of  necessity,  which 
here  do  not  exist. 

The  argument  is  good  if  the  view  of  the 
facts  be  correct,  but  we  think  the  view  is 
not  correct.  A  great  deal  will  depend  on 
whether  or  no  Dukhina  Dabee  was  properly 
represented  in  the  suit  before  the  Principal 
Sadder  Ameen.  If,  as  we  think,  we  ought 
now  to  presume,  she  was  properly  represent- 
ed, then  we  think  the  matter  stands  precisely 
as  if  Dukhina  Dabee  had  been  of  age  and 
had  acted  on  her  own  behalf,  and  we  think 
't  would  be  a  wholly  erroneous  view  of 
tne  transaction  to  look  upon  it  simply  as  an 
alienaiion  by  her  of  an  interest  of  which 
Joe  was  in  possession.  We  consider  that 
hoth  before  and  after  the  decree  in  the  Prin- 
cipal Sadder  Ameen's  Court,  she,  and  there- 
lorc  those  who  represented  her,  had  full 
power  to  compromise  the  suit. 

If  she  had  chosen  never  to  assert  her 
JJght,  her  children  would  have  been  barred 
oy  the  Statute  of  Limitations— (9  Weekly 
i^eporter  505,  F.  B.).  Surely  then  she 
^wd  enter  into  a  compromise  before  suit 
T^^f^^'  If  the  decision  of  the  Principal 
Judder  Ameen  had  been  adverse,  and  Dukhi- 
^  had  not  appealed,  the  decision  would 
Jave  been  binding  on  her  children  (9 
f^ggg's  Indian  Appeals,  page  404).*     Surely 
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she  could  then  have  compromised.  If  the 
decision  of  the  Principal  Sudder  Ameen 
had  been  reversed  by  the  Sudder  Court,  and 
she  had  not  then  appealed  to  the  Privy 
Council,  her  children  would  have  been  equal- 
ly bound,  and  in  that  case  also  she  could 
clearly  have  compromised.  And  it  seems 
to  us  that  it  would  be  most  unreasonable 
and  inconvenient  to  hold  that  her  power  to 
compromise  litigation  should  depend  simply 
on  the  question  whether  or  no  she  had  been 
hitherto  successful.  It  seems  to  us  much 
more  reasonable  to  hold  that,  as  representa- 
tive of  the  entire  estate  in  the  litigation, 
she  has  the  same  control  with  respect  to 
compromise  as  she  has  with  respect  to  the 
assertion  of  rights  and  with  respect  to^ 
appeal  against  an  adverse  decision.  It  is,  of 
course,  possible  that  the  trust  thus  reposed 
in  the  widow  may  be  abused  without  detec- 
tion, as  may  the  very  large  discretion  which, 
as  the  law  now  stands,  she  undoubtedly 
possesses  in  other  matters.  But,  on  th^ 
whole,  we  think  it  will  be  found  most 
favorable  for  the  heirs  that  she  should  have 
the  power  of  compromise  at  every  stage  of 
the  proceedings. 

But  even  were  we  to  suppose  the  compro- 
mise to  be  invalid,  and  that  the  Principal 
Sudder  Ameen's  decree  stands,  the  deci- 
sion of  the  Full  Bench  in  9  Weekly  Re- 
porter decides  that  no  new  cause  of  action 
accrues  to  the  heir  after  the  death  of  the 
widow;  the  only  cause  of  action  which  ever 
existed  has  been  asserted  by  the  widow, 
and  she  obtained  a  decree  thereon.  The 
plaintiffs  Tarinee  Churn  and  Chinta  Monee 
could,  therefore,  at  most,  be  entitled  to  exe- 
cute that  decree.  This  is  not  what  they 
are  now  attempting  to  do;  nor  could  they 
do  so,  for  the  same  decision  demonstrates 
that  they  would  be  barred  here  also. 

Again,  suppose  that  Dukhina  was  not 
properly  represented  in  the  litigation  in  the 
Court  of  the  Principal  Sudder  Ameen. 
Those  proceedings  must  then,  so  far  as  the 
present  plaintiffs  are  concerned,  be  wiped 
altogether  out  of  consideration,  and  how  does 
the  matter  stand? — Precisely  as  the  matter 
stood  in  the  case  before  the  Full  Bench.  The 
plaintiffs  are  heirs  after  a  widow  who  had 
not  asserted  her  rights.  More  than  12  years 
have  elapsed  since  their  cause  of  action  ac- 
crued, and  they  are  therefore  barred. 

In  any  possible  view,  therefore,  of  this 
case,  except  that  which  we  consider  the 
wholly  inadmissible  one  suggested  by  Mr. 
Montriou,  and  accepting  as  we  are  bound  to 
do  the  Full  Bench  decision  referred  to,  we 
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think  the  plaintiffs  in  this  suit  ultimately 
stand  in  the  same  position  as  regards  the  8- 
annas  share  of  Ram  Narain  as  they  do  in  re- 
spect of  the  8-annas  share  of  Shumboo 
Chunder  in  the  .Bogree  Pergunnah,  that  is 
to  say,  that  the  defendants  hold  in  the  whole 
of  both  zemindaries  a  valid  putnee  talook. 

In  this  view  of  the  case,  it  is  unnecessary 
to  enter  into  the  other  questions  raised  on 
behalf  of  the  respondent,   namely,    whether 
the  zemindars  could  be  properly  made  parties 
to  this  suit  which  was  for  possession,  they 
*  having  transferred  all  their  rights  of  posses* 
sion     to  Luchmeeput ;    secondly,    whether 
the  suit  ought  to  be  dismissed  on  the  ground 
of  champerty  or  maintenance ;  thirdly,  whe- 
ther the  suit  could  be   maintained   in  the 
Civil  Court;  fourthly,   whether,  apart  from 
the    construction    of     the    documents,    the 
zemindars  had  so  dealt  with  the  putneedars 
as  to  show  that  the  putnee  talook  was,  or  at 
any  rate  had  become,  an  hereditary  one.     We 
consider,  for  the  reasons  we  have  stated,  that 
the  Court  below  was  right  in  holding  that 
the   interest    of  a    putnee    talook    in   both 
zemindaries  is  well  vested  in  the  defendants, 
and  that  this  appeal  ought  to  be  dismissed 
with  costs. 


The  2oth  September  i86y. 
Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges, 

Co-sharers — Rent-suits — Jurisdiction— Right  of 

action. 

Case  No.  2609  of  1868  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  BhaugulporCy  dated  the  joth 
May  i868t  reversing  a  decision  of  the 
Deputy  Collector  of  Monghyr,  dated  the 
iijrd  May  i86j. 


Kalee  Pershad  (Plaintiff),  Appellant, 

versus 

Shah  Lutafut  Hossein  and  others  (Defendants) 

Respondents, 

Bahoos  Dehendro  Narain  Bose  and  Rajtn^ 
dronath  Bose  for  Appellant. 

Moonshee  Mahomed  Yusufi  for^Respondeots. 

The  legal  position  of  co«sharers  in  an  estate  occuprn^ 
separate  portions  in  it  is,  that  each  possesses  and  holds, 
in  respect  of  his  several  right,  to  enjoy  that  which  is  bit 
own.  If  one  holds  a  portion  larger  than  his  share,  the 
inequality  may  be  rectified  by  a  partition,  or,  if  a  d^ 
pute  arises  on  a  division  of  the  annual  profits,  it  may  be 
adjusted  in  a  suit  for  an  account ;  but  such  a  suit  is  out 
cognizable  under  Act  X.  of  1859. 

Where  a  co-sharer  occupies  a  larger  portion  than  hii 
own  share,  or  the  whole  estate,  by  renting  the  land  he 
occupies  from  one  or  more  of  his  co^sharcrs,  he  may  he 
sued  for  that  rent  under  Act  X.  of  1859,  by  the  persca 
or  persons  with  whom  he  engaged. 

In  such  a  case  the  liability  of  the  cultivating  share- 
holder  to  pay  rent  must,  in  the  absence  of  usage,  agree- 
ment, or  evidence,  be  deemed  single  and  entire.  Bat  if 
there  is  an  agreement,  express  or  implied,  that  the  occu- 
pying shareholder  shall  pay  separately  to  each  of  kts 
co-proprietors  a  definite  sum,  such  sum  may  be  recowf* 
cd  by  each  co-proprietor  by  a  separate  rent-suit. 

Normauy  J, — This  is  a  suit  under  Act  X. 
of  1859  to  recover  Rupees  13 1-10-8  as  arrears 
of  rent  from  1271  to  1273  Fuslee.  The 
plaint  describes  it  as  due  under  a  wassil- 
bakee  account. 

The  plaint  stated  that  3  annas  out  of  4 
annas  out  of  16  annas  of  Bishenpore  was 
let  in  farm  to  the  plaintiff  by  Mussamal  Bioee 
Nujeeoonissa  from  1267  to  1273;  ^^^  *^ 
defendants  cultivated  86  beegahs  of  land  in 
the  said  mouzah  at  Rupees  2  per  beegah,  at  an 
annual  jumma  of  lyj  rupees  9  annas  in 
addition  to  the  usual  expenses.  The  olher 
defendants  have  appropriated  the  produce 
of  the  land,  without  paying  the  rents  of  the 
plaintiffs*  share.     That,  after  deducting  ibe 
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pares  of  the  other  shareholders,  the  sum 
[f  Rupees  13-108  is  due  to  the  petitioner  on 

STATEMENT  OF  RECEIPT  AND  BALANCE  FOR  THE  YEAR  1271  FUSLEE. 


^  wassil-bakee  account  signed  by  the  put- 
waree.    The  account  is  as  follows : — 


Plots. 


QCANTITY 

NiMBS.  or 

LASn. 


Big.  Bs.  D. 
86    ij    4 


Ratk. 


Amount. 


Rupees. 


Rs.  As.  P. 
173      9    o 


Usual  ex- 
penditure. 


Rs.  As.  P. 

19      3    o 


Total 

JUMMA. 


Rs.  As.  P. 
18a    I  a    o 


De1)L'(  T 

SHARE  UF 

UTHKR 

isHARBIlOLD' 

ERS. 


Rs.  As.  P. 
156      9    3 


Remain  I  NO 

SHARE  OF 
3  ANNAS. 


Rs.  As.  P. 
36      3    I 

Interest,  &c. 


Amount  RE- 
CEIVED. 


Rs.  As.  P. 


■  f  •     ■  •  • 


Balance. 


Rs.  As.  P. 
j6  s  I 
i>      3    f 


Total 


...    4<'    $    < 


FOR  THE  YEAR  1272  FUSLEE. 


ij       I  Big.  Bs.  D. 

I 

Plots.         86    15    4 


Rs.  As.  P. 


•  •  •         •  •  • 


Rs.  As.  ?• 

36     a    I 

9    15    3 


Total 


44    o    O 


FOR  THE  YEAR  1273  FUSLEE. 


»5 

Big.  B^.  0. 

Rupeen. 

Rs.As.  P. 

R«».  As.  P. 

Rs.  As.  P. 

Rs.As.  P. 

Rs.  As.  P. 

Bs.  As.  P. 

Rs.  As.  P. 

Plot*. 

85     16    4 

a 

173      9    0 

19      3    0 

182     la    0 

156      9    3 

36      a    1 

•■•         ■■■         ••■ 

36     a    1 

Interest,  &c. 

3^5 

Total 
Grand  Total 


3f      5    o 

131     10    I 


The  defendants  alleged  that  they  held  only 
55  beegahs,  and  that  the  rents  had  been  ad- 
justed in  an  account  between  themselves  and 
the  plaintiffs  as  their  co- sharers.  The  De- 
puty Collector  raised  two  issues ;  first, 
what  was  the  amount  of  land  held  by  the 
defendants ;  secondly,  whether  the  whole  or 
any  portion  of  the  rents  had  been  paid  by 
the  defendants.  He  finds  that  the  defend- 
ants held  86  beegahs  15  cottahs,  and  that 
they  failed  to  prove  their  plea  that  the  rent 
had  been  settled  in  account.     He  also  finds 

that  the  plaintiff  was  sued  by  the  defend- 
ants and  made  to  pay  his  share  of  rents,  and 
also  that  another  sharer  sued  the  defend- 
ants for  his  portion  of  the  rents  due  on 
accoant  of  these  lands,  and  obtained  a 
decree.  The  date  of  that  decree  was  the 
3rd  of  November  1865. 

The  Deputy  Collector  gave  the  plaintiff 
a  decree  for  the  entire  amount  claimed. 


The  Judge,  on  appeal,  reversed  the  deci- 
sion of  the  Deputy  Collector,  and  dismissed 
the  suit  on  the  ground  that  Bebee  Nujee- 
oonissa  and  the  defendant  beingco-sharers  and 
the  relation  of  landlord  and  tenint  not  sub- 
sisting between  them,  the  Collector's  Court 
had  no  jurisdiction  under  Section  23  of  Aft 
X.  of  1859  to  entertain  the  suit. 

From  this  decision  the  plaintiff  appeals. 

Now,  we  may  observe  that  in  the  first 
instance  the  defendants  raised  no  objection 
to  the  jurisdiction  of  the  Deputy  Collector, 
though  they  seem  to  have  done  so  after- 
wards in  an  application  to  admit  a  review. 

It  appears  from  a  decree  of  the  Sudder 
Ameen  of  Bhaugulpore  which  was  in  evi- 
dence before  the  Deputy  Collector,  that  on 
the  14th  of  June  1866,  the  now  plaintiff 
joined  with  the  heirs  of  Bibee  Nujeeoonissa 
4n  bringing  a  suit  against  the  now  defendantsr 
for    possession   of    the    land  for  the  rent 
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of  which  the  plaintiff  is  now  suing,  with 
mesne-profits  of  the  same  from  the  begin- 
ning of  the  year  1267  Fuslee,  or  Septem- 
ber 1859.  That  suit  was  dismissed  with 
costs  on  the  25th  of  September  1866.  In 
answer  to  a  question  by  the  defendants' 
pleader,  the  plaintiffs'  agent  said  that  the 
suit  was  dismissed  for  want  of  jurisdiction. 
That  statement  was  not  contradicted  or 
challenged  by  the  defendants  on  the  hearing 
before  the  Deputy  Collector.  But  as  the 
g^round  for  the  dismissal  of  the  suit  could 
not  be  ascertained  from  the  decree  without 
reference  to  the  plaint,  the  written  statement 
of  the  defendant,  and  the  judgment,  we  sent 
for  the  record  of  the  .case  from  the  Sudder 
•Ameen's  Court.  On  an  inspection  of  that 
record,  it  appears  that  the  plaintiffs  in  that 
suit  sued  for  possession,  with  mesne-profits, 
of  their  4-annas  share  of  the  lands  occupied 
by  the  defendants  ;  that  the  defendants  alleg- 
ed that  as  the  plaintiffs'  claim  to  recover 
rent  of  the  land  which  should  have  been 
brought  in  the  Revenue  Court  had  been 
barred  by  limitation,  the  plaintiffs  had 
Jbrought  that  suit  fraudulently.  They  go 
on  to  allege  that  they  held  the  lands  in 
question  at  a  rent  of  2  rupees  a  beegah  pay- 
able in  cash.  The  now  plaintiff,  Kalee 
Pershad,  and  the  Vakeel  of  his  co-plaintiffs 
in  that  suit  also  stated  that  the  lands  had 
been  held  by  the  defendants  at  a  rent  of  2 
rupees  per  beegah,  and  that  that  suit  was 
brought  because  they  had  ceased  to  pay  rent. 
The  Sudder  Ameen  decided  that  the  defend- 
ants were  ryots,  and  if  the  suit  was  brought 
to  eject  them  on  account  of  non-payment  of 
rent,  it  should  have  been  brought  under 
Clause  5,  Section  23  of  Aft  X.  of  1859. 

The  defendants  then  clearly  stated  before 
the  Sudder  Ameen  that  they  were  ryots  or 
tenants  of  the  land,  in  other  words  that  the 
relation  of  landlord  and  tenant  existed  be- 
tween them  and  their  co-sharers. 

No  doubt,  the  Judge  is  right  in  saying 
that  a  suit  by  one  co-sharer  against  another 
is  not  cognizable  by  the  Collector's  Court 
tinder  Section  23  of  Ad  X.  of  1859. 

The  legal  position  of  co-sharers  in  an  estate 
occupying  separate  portions  of  it  for  their 
own  purposes  is,  that  each  possesses  and 
holds  in  respect  of  his  several  right  to  enjoy 
that  which  is  his  own.  If  any  one  holds  a 
portion  of  land  larger  than  his  share  either 
as  being  greater  in  extent  or  greater  in  value, 
the  inequality  may  be  rectified  by  a  parti- 
tion;  or  if  a  dispute  arises  on  a  division  of 


the  annual  profits,  it  may  be  adjusted  in  a 
suit  for  an  account  in  which  the  rights  and 
equities  of  all  the  parties  can  be  fully  dealt 
with.  But  that  is  a  suit  which  is  not  cogni- 
zable under  A6t  X.  of  1859.  That  point  was 
expressly  decided  in  Syud  Hyder  Ali  vtrsax 
Omrit  Chowdhry,  Sutherland's  Decisions  for 
1864,  Ad  X.  Rulings,  page  42.  Mittan  Lali 
Sahoo  versus  Shaikh  Nadur,  i  Weekly  Re- 
porter,  page  53,  is  exactly  the  converse. 
It  decides  that  such  a  suit  is  cognizable  in 
the  Civil  Court.  Huro  Cbunder  Roy  versui 
Obhoy  Churn  Sircar,  2  Weekly  Reporter, 
Ad  X.  cases,  page  jz^  is  to  the  same  ef- 
fect. In  such  a  suit,  what  a  co-sharer  bag 
a  right  to  ask  for  is  not  rent  It  is  the 
balance  which  may  appear  due  to  him 
on  an  account  such  as  would  be  made 
out  by  a  putwaree,  showing  the  amaunls 
for  which  the  co-sharers  are  respectively 
chargeable  in  account  as  between  themselves 
and  other  co-sharers  in  respect  of  their  occu- 
pation, after  taking  into  account  the  allow- 
ance to  which  each  is  entitled  in  respect  of 
his  share  in  the  entire  estate.  A  co-sharer 
is  only  liable  to  pay  over  to  the  other  share- 
holders the  amount  which,  on  taking  the 
whole  account,  may  appear  due  from  him. 

No  doubt  a  co-sharer  occupying  a  portion 
of  an  estate  larger  than  his  own  share  in 
the  estate  entitles  him  to  hold,  mav  do  so 
by  arrangement  with  his  co-proprietors. 
Thus,  if  a  co-sharer,  having  an  8-annas  share, 
cultivate  a  share  equal  to  12  annas  of  the 
whole  estate,  he  may  do  so  by  renting  from 
one  or  the  rest  of  his  co-sharers  a  4-annas 
share,  and  for  the  rent  of  that  4-annas 
share  he  might  be  sued  under  Ad  X.  by  the 
person  or  persons  with  whom  he  engaged. 

Again,  it  is  easy  to  imagine  a  case  where 
the  property  in  a  village  might  be  divided 
amongst  a  very  great  number  of  share- 
holders, and  one  shareholder  or  a  few 
shareholders  might  cultivate  the  whole  at 
an  agreed  rent  or  rents.  In  such  cases, 
I  am  inclined  to  think  that  the  cuhivating 
shareholders  might  be  treated  as  having  a 
double  character,  and  might  be  sued  under 
Ad  X. /or  the  rent^  agreed  by  them  to  be 
paid  to  the  body  of  shareholders  for  the 
occupation  of  the  land.  In  such  cases,  the 
putwaree,  lumbiirdar,  or  the  agent  or 
manager  of  the  proprietary  body,  would 
divide  the  profits  after  deducting  expenses 
between  the  shareholders,  and  in  the  event 
of  any  dispute  the  Civil  Court  would  be 
the  tribunal  to  adjust  the  shares  of  the 
proprietors  in  the  profits. 


' 


1869.] 


Civil 


TH1C   WKEKLT    RIPORTXl. 


Rulings, 


421 


The  Legislature,  no  doubt,  for  good 
reasons,  has  not  thought  fit  to  extend  to  the 
Lower  Provinces  the  provision  in  Section  i, 
Act  XIV.  of  1863,  giving  to  Collectors 
jurisdiction  to  entertain  suits  by  co-sharers 
for  their  share  of  the  profits  of  an  estate. 

In  the  present  case,  the  relation  between 
the  parties  is  not  that  of  co-sharers  only.  The 
defendants,  by  their  own  admission,  occupy 
ai  tenants  at  a  certain  money-rent.  They 
succeeded  in  defeating  the  plaintiffs  in 
the  Principal  Sudder  Ameen's  Court  on  the 
grottnd  that  they  were  ryots  liable  to  pay 
rent,  and  as  such  should  have  been  sued 
in  the  Collector's  Court.  They  cannot  now 
be  allowed  to  turn  round  and  ignore  an 
assertion  and  a  decision  of  which  they  have 
bad  the  benefit.  As  against  them,  it  stands 
IS  a  binding  and  conclusive  admission  that 
the  sum  now  sued  for  is  rent,  and,  if  so,  the 
Collector's  Court  had  jurisdiction. 

The  next  question  i»  whether  the  plaint- 
iffs can  sue  separately  for  their  proportion  of 
the  entire  rent  at  which  the  defendants 
bold.  The  defendants  did  not  object  that 
the  plaintiffs  cannot  sue  separately  for  their 
proportion  of  the  rent.  Apparently,  they 
could  not  have  done  so  with  any  chance  of 
success,  because  it  appears  that  not  only 
bavc  they  sued  the  plaintiffs  for  their  share 
of  the  rent  of  that  part  of  the  land  which 
is  occupied  by  them,  but  they  have  actually 
been  sued  by  other  shareholders  for  the 
proportion  due  to  such  shareholders  of  the 
rem  of  this  very  land.  After  decrees  in 
ittcb  suits,  it  would,  no  doubt,  have  been  too 
laic  to  contend  that  the  plaintiffs  could  not 
sue  separately  for  the  proportion  of  the  rent 
payable  by  defendants  to  them. 

The  case  thus  appears  to  be  distinguish- 
able from  the  ordinary  case  of  cultivating 
shareholders  holding  at  a  rent  which  is 
collected  by  a  putwaree  on  behalf  of  the 
entire  body.  In  such  a  case,  I  think  that 
the  liability  of  each  cultivating  co-sharer  to 
pay  lent  for  his  holding  must,  in  the  absence 
of  usage,  agreement,  or  evidence  to  the 
contrary,  be  deemed  to  be  single  and  entire. 
On  principle,  it  is  not  easy  to  see  how 
any  undertaking  to  pay  one  single  and  entire 
Sttm  can,  without  the  consent  of  the  party 
undertaking,  be  converted  into  a  liability  to 
pay  separately  portions  of  that  sum  to  the 
several  parties  who  may  be  interested 
in  the  same.  Were  it  so,  the  inconveni- 
ence to  tenants  aiight  be  very  great.  We 
bad  an  instance  before  us  lately  of  a  village 
in  the  Bhaagulpore  District  in  which  there 


were  at  least  thirty  co-sharers.  Conceive 
the  position  of  a  ryot  sued  separately  by 
each  of  these  sharers  for  the  proportion  of 
rent  due  to  him.  With  what  safety  could 
he  pay  any  one  particular  shareholder? 
What  means  could  he  have  of  ascertaining 
the  exact  rights  of  each  several  shareholder, 
and  what  would  be  his  position  if  he  resisted, 
even  while  making  the  enquiry  which  he 
might  think  necessary  for  his  own  protection  ? 

I  may  add  that  the  case  of  Ram  Joy  Singh 
versus  Nagur  Gazee,  5  Weekly  Reporter, 
Act  X.  Rulings,  page  68,  was  decided  on  the 
ground  that  one  shareholder  cannot  sue  a 
lessee  for  his  proportion  of  an  entire  rent. 
The  decision  accords  with  the  opinion  of  Sii* 
Barnes  Peacock,  Chief  Justice,  in  the  case  of 
Banee  Madhab  Ghose  versus  Thakoor  Dass 
Mundul,  6  Weekly  Reporter,  Act  X.  Rul- 
ings, page  75.  But  if  there  be  an  agree- 
ment, either  express  or  which  can  be  implied 
from  the  conduct  of  the  parties,  that  the 
occupying  shareholder  shall  pay  separately 
to  each  of  his  co-proprietors  a  certain  definite 
sum  in  respect  of  the  share  of  such  co-pro- 
prietor as  the  rent  of  the  undivided  share  of 
such  co-proprietor,  there  is  no  reason  why 
such  sum  should  not  be  recovere.d  by  such 
co-proprietor  by  a  separate  suit  for  it  as  rent 
in  the  Collector's  Court. 

What  is  called  the  annual  expenditure 
charged  at  Rupees  19-3  in  each  year,  I  sup- 
pose meaning  the  share  of  the  putwaries 
and  other  expenses,  cannot  be  recovered  in 
this  suit.  The  sum  of  Rupees  57-9  on  this 
head  must,  therefore,  be  deducted  from  the 
plaintiff's  account,  and  the  interest  must  be 
re-calculated.  Subject  to  this  alteration,  I 
think  that  the  decree  of  the  first  Court  may 
be  restored,  as  in  my  opinion  no  remand  is 
necessary. 

The  defendant  must  bear  the  costs  in  all 
the  Courts. 

Jackson^  J. — This  is  a  suit  by  the  farmer 
of  one  of  the  sharers  of  a  village  in  the  Dis- 
trict of  Monghyr  against  a  co-sharer  in  that 
village,  alleging  that  the  defendant  holds  86 
beegahs  of  land  in  the  village  for  which  the 
defenilant  is  liable  to  pay  rent  to  the  plaint- 
iff. The  answer  of  the  defendant  was  that 
he  did  not  hold  86  beegahs,  but  55  beegahs. 
and  that  he  had  paid  the  rent  due  on  that 
land  in  a  debit  and  credit  account  with  the 
co-hharer  from  whom  the  plaintiff  had  ob- 
tained his  farm.  The  Deputy  Collector 
found  that  the  defendant  held  86  beegahs  of 
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land,  and  that  the  defendant  had  not  attempt- 
ed to  prove  his  alleged  payment  of  rent. 
The  Judge,  on  the  appeal  of  the  defendant, 
held  that  the  Revenue  Courts  had  no  juris- 
diction to  try  any  suit  for  rent  as  between 
one  co-sharer  and  another,  unless  his  status 
as  co-sharer  had  been  altered  by  attornment, 
or  otherwise,  into  that  of  a  tenant.  It  was 
urged  before  him  that  the  different  co-sharers 
had  brought  suits  against  each  other  and 
against  the  defendant  for  rent,  and  that  the 
defendant  had  brought  a  suit  for  rent  in 
exactly  similar  circumstances  against  the 
present  plaintiff,  and  decrees  had  been  passed 
in  such  case;  but  the  Judge  held  that  such 
decrees  were  no  proof  that  the  relationship 
of  landlord  and  tenant  existed  in  another 
suit  in  which  such  relationship  was  not 
established. 

In  special  appeal,  the  contention  .is  that  no 
objection  to  jurisdiction  was  raised  by  the 
defendant,  and  that  the  conduct  of  the  de- 
fendant as  regards  similar  holdings  in  the 
villages  established,  that  they  were  held,  and 
rent  paid  for  them,  as  between  landlord  and 
tenant. 

The  question  as  to  whether  the  parties 
were  landlord  and  tenant  or  not  is  a  question 
of  fact.  I  am  not  prepared  to  hold  that  in  no 
case  can  a  co-sharer  in  an  estate  be  a  tenant 
of  another  co-sharer.  I  understand  that  the 
Judge  also  would  not  go  so  far  as  this. 
Then  what  are  the  circumstances  which 
would-  establish  that  relationship.^  The 
Judge  says  "attornment  or  otherwise." 
It  is  stated  in  this  suit  that  the  relation- 
ship is  established  by  the  acts  of  the  parties  ; 
by  the  fact  that  each  co-sharer  paid  his 
fellow  co-sharer  directly  the  whole  amount 
of  rent  due  to  him,  and  under  the  law  ap- 
plicable only  to  landlords  and  tenants  brought 
suits  for  rent,  and  obtained  decrees:  and  that 
specially  the  defendant  in  this  suit,  when 
in  exactly  the  same  position  as  the  present 
plaintiff,  stated  that  he  was  the  plaintiff's  land- 
lord, and  sued  bim  for  rent  for  land  held  by 
the  plaintiff  as  farmer  of  the  defendant's  co- 
sharer  ;  and  I  think  that  the  act  of  the  defend- 
ant in  bringing  his  suit  was  a  virtual  admission 
that,  as  regards  such  tenures  as  the  plaintiff 
now  sues  to  recover  rent  upon,  the  parties 
stood  in  the  relationship  of  landlord  and 
tenant.  The  Judge  was,  therefore,  wrong  in 
law  in  holding  that  ii  was  no  evidence  of 
the  fact.  There  is  evidence  in  this  case, 
both  oral  and  documentary,  that  tlie  different 
CO- sharers  do  recover  their  rents  directly  from 
each  other  according  to  their  shares. 


I  would,  therefore,  restore  the  decision  of 
the  first  Court  so  far  as  it  decreed  the  rents 
claimed  by  plaintiff.  I  would  dismiss  thit 
part  of  the  claim  which  refers  to  other  ex- 
penses.    The  plaintiff  to  obtain  his  costs. 


The  2 1  St  September  1869. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charlei 
Hobhouse,  Bart.^  Judges, 

Judgement-debtor's  release  from  prison— Sec- 
tions28oand28i,  Act  VIII.,  1859— Applicinfs 
evidence. 

Case  No.  348  of  1869. 

Miscellaneous  Regular  Appeal  from  an 
order  passed  by  the  Officiating  Judge  of 
Daccay  dated  the  2^th  June  i86g. 

Gunga  Churn  Dhur  (Judgment-debtor), 

Appellanty 

versus 

Kulinga  Pa  Setee  (Decree-holder), 
Respondent. 

Mr,  C  Gregory  and  Baboo  Rash  Beharee 
Ghose  for  Appellant. 

Baboo  Khettur  Mohun  Mookerjee  for* 
Respondent. 

Where  a  judgment-debtor  applied  for  release  from 
imprisonment  undf^r  the  provisions  of  Section  j;3o,  Art 
VIII.  of  i*'59,  and  the  judgment-creditor  adduced  ^n"^- 
facie  evidence  that  the  applicant  had  wilfully  concealed 
property  or  rights  and  interests  in  property,  whidi 
evidence  was  not  rebutted,  the  Judge  was  held  to  have 
done  right  in  rejecting  the  application. 

When  a  party  seeks  the  assistance  of  a  Court  in  aoy 
case  in  which  the  best  knowledge  of  the  disputed  fart' 
is  with  nimself,  he  is  bound  to  place  that  koonlcdg* 
before  the  Court  with  the  sanction  of  an  oath. 

Bayleyy  J. — The  question  before  us  in  this 
case  is  whether  the  Lower  Court  has  passed 
a  proper  order  on  the  application  of  the 
judgment-debtor  Gunga  Churn  for  his  release 
from  imprisonment,  with  reference  to  ihe  pro- 
visions of  Section  281,  Act  VIII.  of  1859. 

That  Section  requires  that,  on  an  appl'ca- 
lion  for  the  release  being  made  by  the 
defendant  under  the  provisions  of  Section 
280,  the  plaintiff  shall  make  proof  that  tbe 
defendant,  for  the  purpose  of  procuring  bis 
discharge,  without  satisfying  the  decree, 
has  wilfully  concealed  property  or  his 
fights  or  interests  therein,  or  has  fraudulenl- 
ly  transferred  or  removed  property,  or 
committed  any  other  act  of  bad  faith. 
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The  Lower  Court  in  this  case  holds  that 
the  debtor  has  not  made  a  full  disclosure  of 
his  property,  and  that  he  is  still  living  in  a 
respectable  style  of  life,  and  is  in  possession 
of  property.  It  is  true  that  the  Judge,  in 
his  judgment  of  the  24th  June  last,  slates 
that  the  evidence  brought  to  show  that  the 
boose  was  built  by  the  prisoner  is  unsatis-  j 
factor\-,  and  that  the  attachment  should  be 
withdrawn ;  but  that  was  on  the  application 
of  the  petitioner  for  the  release  of  the  pro- 
perty which  had  been  attached  by  the 
deaee-holder,  and  does  not  necessarily  affect 
the  decision  of  the  appeal  before  us.  This 
regnlar  appeal  leaves  it  open  to  us  to  find, 
as  a  matter  of  fact,  whether  the  judgment- 
debtor  is  entitled  to  his  release  under  the  pro- 
visions of  Section  2S1  of  the  Code,  and  I 
think  that  the  whole  evidence  adduced 
bv  the  decree-holder  is  sufficient  to  show 
that  the  judgment-debtor  had  a  trade  in 
shells,  that  he  lived  m  a  house  such  as  a 
wealthy  and  solvent  man  would  be  living 
.  in,  and  that  he  did  not  make  a  full  disclosure 
of  the  property  he  had  ;  and  although,  in 
regard  to  the  house  released  from  attach- 
ment, the  Judge  has  held  that  the  evidence 
as  to  the  building  of  that  house  by  the 
judgment-debtor  was  unsatisfactory,  1  doubt 
the  correctness  of  this  finding.  It  is  pressed 
onus  that  the  witness  does  not  give  details 
as  to  what  payments  were  made,  to  what 
workmen,  and  at  what  precise  times;  but  it 
is  not  likely  that  a  vvitness  should  be  perfectly 
capable  of  seeing  from  day  to  day  when  a 
nun  superintends  the  construction  of  a 
house,  what  workmen  received  payment,  at 
what  times,  or  should  know  other  details 
of  that  nature.  There  is  the  distinct  evi- 
dence of  the  witness  Ram  Soondur — an  im- 
mediate neighbour  to  the  debtor's  house — to 
the  effect  that  he  was  a  witness  to  the  deed 
of  transfer  of  the  house  and  land,  and  saw 
the  con  side  ration -money  paid.  No  evi- 
dence in  rebuttal  of  this  is  shown  on  the 
part  of  the  judgment-debtor.  The  only  evi- 
dence read  out  to  us  is  that  of  one  Gunesh, 
who  was  a  gomashtah  for  13  years  of  the 
jadgment- debtor.  He  says  he  does  not  know 
whether  his  master  had  any  trade  or  not,  but 
to  my  mind  his  whole  evidence  seems  to  be 
untrustworthy  and  evasive.  Be  that,  how- 
ever, as  it  may,  there  can  be  no  doubt  that 
the  facts  whether  the  judgment-debtor  made 
a  full  disclosure  of  all  his  property  or  not, 
whether  he  had  any  trade  canied  on  in  his 
own  name  or  benamee,  whether  he  had  any 
interest  in  the  house  or  land  or  not,  and 
whether  he  had  means  beyond  that  of  a  pau- 


per and  insolvent  judgment-debtor,  are  facts 
which  would  not  only  be  best  known  to  him- 
self, but  are  facts  which,  according  to  the 
purport  and  policy  of  that  Section  (281),  could 
be  best  established  to  the  satisfaction  of  the 
Court  by  the  pledge  of  his  own  oath  to  those 
facts,  and  it  would  then  have  been  for  the 
Court  to  direct  his  release  from  imprison- 
ment, provided  the  Court  were  satisfied 
with  his  evidence  so  tendered  and  given. 
This  remark  is  not  only  pertinent  as  regards 
the  case  of  the  judgment-debtor  now  before 
us  and  with  regard  to  this  particular  matter, 
but  in  respect  to  every  case  where  clearly 
the  best  knowledge  of  the  disputed  facts  is 
with  the  party  himself;  and  when  such  a 
party  seeks  the  assistance  of  the  Court,  he  is* 
bound  to  place  that  knowledge  before  the 
Court  under  the  sanction  of  an  oath,  so  as  to 
give  the  Court  the  best  means  of  proper  ad- 
judication. 

In  this  view,  1  would  uphold  the  order  of 
the  Lower  Court,  and  reject  the  judgment- 
debtor's  application  for  release  from  imprison- 
ment. 1  would,  therefore,  dismiss  this  appeal 
with  costs. 

Hothouse,  y. — I  agree  in  thinking  that  the 
Judge  below  was  right  in  this  case  in  re- 
fusing to  allow  the  judgment-debtor  to  be 
set  at  liberty.  I  understand  that,  under  the 
provisions  of  Section  281  of  the  Code,  the 
judgment-creditor  had  to  make  proof  that 
ihe  judgment-debtor,  for  the  purpose  of 
procuring  his  discharge  without  satisfying 
the  decree,  had  wilfully  concealed  property 
or  his  rights  or  interests  therein.  Being  in 
this  case  a  Court  of  regular  appeal,  we 
have  to  decide  whether  the  judgment- 
creditor  did  make  such  proof,  and  having  had 
the  whole  of  the  evidence  read  over  to  us, 
I  agree  with  Mr.  Justice  Bayley  that  we 
cannot  but  say  that  the  judgment-creditor 
did  give  primcUfacie  proof  that  the  judg- 
ment-debtor had  a  right  and  interest  of  some 
kind  in  at  least  three  specific  properties,  viz., 
in  a  trade  at  Dacca,  in  a  three-storied  house, 
and  in  a  plot  of  land  annexed  to  that  house ; 
and  not  one  of  these  properties  was  scheduled 
by  the  juiigment-debtor.  On  the  other 
hand,  as  Mr.  Justice  Bayley  has  pointed 
out,  it  was  at  all  times  within  the  compe- 
tency of  the  judgment-debtor  to  have  shown 
upon  the  best  evidence,  that  is  upon  his  own 
evidence,  that  he  had  no  right  or  interest 
in  those  specific  properties  ;  but  not  only  did 
he  himself  carefully  abstain  from  pledging 
his  own  oath  to  any  such  statement,  but  also 
the   only   witness   adduced    by   him,   whose 
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evidence  has  been  read  to  us,  was  equally 
careful  not  to  pledge  himself  on  this  point. 
It  follows,  therefore,  that  the  primd-facie 
proof  adduced  of  an  interest  held  by  the 
judgment'debtor  in  the  properties  1  have 
alluded  to  has  not  been  rebutted ;  and  this 
being  so,  the  Judge  was  manifestly  right 
in  holding,  as  he  does  substantially  hold,  that 
there  has  been  a  wilful  concealment  of  the 
property,  or  rather  of  an  interest  in  pro- 
perty, such  as  not  to  entitle  the  judgment- 
debtor  to  his  discharge. 


The  22nd  September  1869. 

•  Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges, 

Jurisdiction--JudiciaI  Commissioners— Assam- 
Act  XI.  of  1858— Act  X.  of  1865. 

Case  No.  170  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judicial  Commissioner  of  Assam, 
dcUed  the  6th  March  r868,  affirming  an 
order    of  the    Deputy    Commissioner    of 
Luckimpore^  dated  the  2jrd  November  iS6^. 

Thakoor  Kristo  Surma  Adhikaree, 
Appellant, 

versus 

Basoodeb  Ghoshamee  and  another, 
Respondents. 

Baboo  Gopal  Laul  Mitter  for  Appellant. 

Baboo  Tarrucknath  Paulit  for  Respondents. 

The  Court  of  the  Judicial  Commissioner,  not  of  the 
Deputy  Commissioner,  is  the  principal  Court  of  original 
civil  jurisdiction  in  Assam,  and  the  Judicial  Commis- 
sioner is  the  officer  to  whom,  under  Act  XI.  of  1858,  the 
charge  of  minors  and  their  property  is  committed. 

Assam  does  not  come  within  the  definition  of  a  pro- 
vince, but  of  a  district  for  the  purposes  of  Act  X.  of 
1865  ;  and  the  jurisdiction  in  granting  probates  and 
letters  of  administration  under  the  235th  Section  of 
that  Act  is  vested,  not  in  the  Deputy  Commissioner^ 
but  10  the  Judicial  Commissioner. 

Norman^  J, — On  the  23rd  of  November 
1867,  a  certificate  of  administration  under  Act 
XI.  of  1858  was  granted  by  Major  Stewart, 
Deputy  Commissioner  of  Luckimpore  in 
Assam,  to  £asoodeb  Surma  as  guardian  of 
some  orphan  children.  This  order  was  con- 
firmed on  appeal  by  the  Judicial  Commis- 
sioner of  Assam,  Lieutenant-Colonel  Agnew, 
on  the  6th  of  March  1868. 


On  appeal,  it  was  objected  before  us  that 
the  Deputy  Commissioner  had  no  jurisdiction 
under  Act  XI.  of  1858  to  make  th^  order. 

By  the  2nd  Section  of  that  Act,  it  is  en- 
acted that  *'all  minors  not  taken  under  the 
**  protection  of  the  Court  of  Wards,  and  not 
"being  European  British  subjects-,  and  the  < 
"  charge  of  their  property,  shall  be  subject  to 
"  the  jurisdiction  of  the  Civil  Court."  * 

By  Section  3—"  Every  person  who  sball 
"claim  a  right  to  have  charge  of  property 
"  in  trust  for  a  minor  under  a  will  or  deed, 
"  or  by  reason  of  nearness  of  kin  or  otherwise, 
"  may  apply  to  the  Civil  Court  for  a  ccitifi-  . 
"  cate  of  administration/'  &c.  By  Section 29, 
"the  expression  civil,  as  used  in  this  Act. 
"  shall  be  held  to  mean  the  principal  Conrt 
"of  original  civil  jurisdiction  in  the  dis- 
"  trict." 

We  find  that,  by  a  notification  published  in 
the  Calcutta  Gazette  of  the  ist  June  1864, 
the  powers  of  a  Zillah  Judge  are  to  be  cxer- 
cised  by  the  Judicial  Commissioners.  The 
powers  of  a  Collector  and  Principal  Sodder 
Ameen  are  to  be  exercised  by  Deputy  Com- 
missioners. 

It  follows  that  the  Court  of  the  Judicial 
Commissioner,  and  not  the  Court  of  the  De- 
puty Commissioner,  is  the  principal  Court  of 
original  civil  jurisdiction  in  Assam,  and 
consequently  that  the  Judicial  Commissioner 
is  the  officer  to  whom,  under  Act  XI.  of  1858, 
the  charge  of  the  minors  and  their  property 
is  committed.  We  are,  therefore,  of  opinion 
that  the  order  of  the  Deputy  Commissioner 
was  made  without  jurisdiction. 

The  objection  was  not  taken  in  either  of 
the  Lower  Courts.  Under  Section  6,  the 
Judicial  Commissioner  had  power  to  make 
an  order  granting  a  certificate  of  adminis- 
tration on  an  inquiry  conducted  under  his 
direction  by  a  Court  subordinate  to  him. 
As  he  has  heard  the  case,  and  on  appeal  on 
the  merits  confirmed  the  order  of  the  Deputy 
Commissioner,  it  is  little  more  than  an  ob- 
jection in  point  of  form  in  which  the  ap- 
pellant succeeds.  We  quash  the  orders  (^ 
the  Lower  Courts,  but  without  costs. 

We  may  observe  that,  in  a  letter  from  li»e 
Officiating  Secretary  to  the  Government  of 
Bengal,  No.  6114,  addressed  to  the  Regis- 
trar of  the  High  Court,  dated  the  12th  of 
November  1S68,  a  list  of  the  judicial  officers 
employed  in  Assam  was  forwarded  for  the 
information  of  the  Judges  of  the  High  Court 
showing  the  civil  judicial  powers  exercised 
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h\  such  officers  respectively.  The  name  of 
Major  Stewart  appears  as  Subordinate  Judge 
in  the  District  of  Luckimpore.  Now,  the 
term  •*  District  Judge"  in  Act  XVI.  of  1868 
is  defined  as  the  Judge  of  a  principal  Court  of 
original  jurisdiction.  It  is  clear  that  in  this 
Act  the  term  is  used  in  contra-distinction  to 
the  terra  "  Subordinate  Judge." 

Again,  the  term  "District  Judge"  is  defin- 
ed in  the  same  terms  as  iti  Act  XVI.  of  1868 
in  the  Indian  Succession  Act  X.  of  1865. 
The  term  "province"  as  distinct  from 
"district"  is  said  in  the  3rd  Section  of  the 
last  mentioned  Act  to  include  any  division 
;  of  British  India  having  a  Court  of  the  last 
i  rwori;  So  thai  Assam  does  not  come  wit.hin 
the  definition  of  a  province,  but  of  a  district, 
for  the  purposes  of  that  Act.  It  would 
follow  that  the  jurisdiction  in  granting  pro- 
bates and  letters  of  administration  under 
the  235th  Section  of  that  Act  is  apparently 
ttsled,  not  in  the  Deputy  Commissioners, 
but  in  the  Judicial  Commissioner. 


The  20th  September  1869. 
Present : 

The  Ilon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges, 

Religious  endowments — Komolabari, 
Odhikaree,  and  Bhukuts. 

Case  No.  31  of  1869. 

^puial  Appeal  from  a  decision  passed  bj 
ihe  Judicial  Commissioner  of  Assam, 
dated  the  ^th  November  1S68,  reversing 
»'  decision  of  the  Deputy  Commissioner 
»/  Seebsagur,  dated  the  1  sth  July  1868. 

Dooieeram  Surmah  Dooree  and  others 
(Plaintiffs),  Appellants^ 

versus 

Luckhce  Kant  Gossamer  and  another  (De- 
fendants), Respondents, 

^»f  Advocate- General  and  Baboo s  Sree- 
«aih  Doss,  Bhugobutty  Churn  Ghose,  and 
Ohhoy  Churn  Bose  for  Appellants. 

H^^hoo  Romanath  Bose  for  Respondents. 

.Jna  suit  by  the  Bhukuts  of  the  Komolabari  Shuster 
^^™»  ^Of  confirmation  of  their  rijrhts  in  that  endow- 

\tt\A    l"     "^wtoralion    of   possession   thereof,    it   was 

JJ[!J.™  plaintiffs    had  failed  to  make  out  their  title; 

scribeJ;  **"8*"al  grant  of  Rajah  Luckhee  Sinjrh  in- 
°^"  on  a  copper  plate,  the  management  of  the  de- 
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buttur  property  was  entrusted  to  the  Odhikaree,  over 
whom  the  Shovtoohn,  or  general  body  of  Bhukuts,  have 
no  control  either  in  respect  to  his  duties  as  the  religious 
head  of  the  Komnlabari  Shuster,  or  in  the  manage- 
ment of  its  revenues. 

Held  that  the  Odhikaree  cannot  turn  the  Bhukuts 
out  f»f  the  Shuster  without  just  cause. 

Norman,  J. — This  is  a  suit  by  the  plaint- 
iffs as  Bhukuts  of  the  Komolabari  Shuster 
in  Upper  Assam.  The  plaint  alleges  that 
Rajah  Joyadhury  Singh  was  the  founder 
of  the  Komolabari  Shuster,  and  that  he 
granted  to  Badoolah  Attah  for  the  purpose 
of  the  worship  of  the  idols  Bykuntnath  .and 
others  a  certain  piece  of  land  exempt  from 
the  payment  of  revenue,  as  well  as  certain 
people  under  the  description  of  Bhukuts 
for  the  performance  of  the  worship ;  that 
Badoolah  Attah  wiih  his  Bhukuts  at  the 
time  of  his  death  left  to  the  Shomooho 
Bhukuts  (which  is  explained  to  mean  the 
body  of  Bhukuts  excluding  the  Odhikaree) 
the  care  of  the  idol  and  of  the  Bhandar  (or 
treasury)  and  the  performance  of  religious 
duties ;  that  since  that  time  the  Odhikaree 
has  been  elected  by  the  Shomooho  Bhukuts 
who  remained  in  charge  of  the  Bhandar, 
and  that  expenditure  was  made  by  the 
common  consent  of  the  Shomooho ;  that  the 
determination  of  all  cases  involving  religious 
questions  was  entrusted  to  the  Shomooho; 
that  the  Odhikaree  had  no  power  to  de- 
termine any  case,  or  to  expend  moneys  with- 
out the  authority  of  the  Shomooho.  They 
complain  that  defendant,  the  Gossain  or 
Odhikaree,  has  taken  possession  of  the 
Bhandar  and  expends  money  from  it  at  his 
own  pleasure ;  that  he  decides  cases  involv- 
ing religious  questions  of  his  own  authority; 
and  that  on  the  20th  of  October  1867,  he 
turned  the  plaintiffs  out  of  their  houses,  and 
prevented  them  from  doing  the  duties  of 
Sheba  and  Poojah.  They  sue  for  a  confirm- 
ation of  their  rights  and  restoration  to  posses- 
sion. 

The  Deputy  Commissioner  of  Seebsagur, 
Captain  Clarke,  gave  the  plaintifiFs  a  decree 
considering  that  the  case  was  governed 
by  that  of  Ram  Doss,  appellant,  versus  Mo- 
hessur  Deb  Mistree,  respondent,  7  Weekly 
Repoiter  446,  decided  by  Mr.  Justice  Kemp 
and  Mr.  Justice  Glover. 

That  decision  was  reversed  by  the  Judicial 
Commissioner  who  points  out  the  distinction 
which  exists  between  the  case  of  the 
Komolabari  Shuster,  and  the  Burpatah 
Shuster  which  was  under  consideration  by 
this  Court  in  1867.  In  the  case  before  Mr. 
Justice   Kemp  and  Mr.  Justice  Glover,  the 
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grant  was  a  grant  to  certain  Bhukuts  and 
Paiks  and  iheir  descendants  for  ever. 
There  was  no  mention  of  any  Shustree  or 
High  Priest  as  partakers  of  the  benefits  of 
the  endowment,  nor  was  any  one  appointed 
to  the  office. 

In  the  case  now  before  us,  by  the  grant 
of  Rajah  Luckhee  Singh  inscribed  on  a 
copper  plate,  the  land  is  granted .  as  debut- 
tur.  It  is  exempted  from  payment  of 
Government  revenue,  and  it  is  declared  that 
the  manager  of  the  Shuster  shall  apply  the 
produce  of  the  land  in  conducting  the 
worship  and  the  maintenance  of  the  Sheba 
of  the  idols.  In  the  time  of  the  Assam 
^  Rajahs,  Paiks,  or  Villains  appear  to  have 
been  transferable.  The  Rajah  accompanied 
the  grant  of  the  land  by  a  gift  of  Paiks  as 
Bhukuts  to  perform  the  worship. 

The  ground  on  which  the  first  Court  based 
its  judgment  in  favor  of  the  plaintiffs 
wholly  fails.  In  the  present  case,  the  man- 
agement and  control  of  the  debuttur  is 
clearly  vested  by  the  original  grant,  not  in 
the  Bhukuts,  but  in  the  Odhikaree.  The 
plaintiffs  base  their  title  on  a  supposed 
death-bed  grant  of  Badoollah  Attah.  But, 
as  the  Judicial  Commissioner  rightly  ob- 
serves, there  is  no  evidence  whatever  of 
any  such  grant.  The  defendant  is,  in  fact, 
in  possession  under  a  decree  passed  by  Mr. 
Robertson  in  1834,  declaring  him  to  be  the 
heir  of  Badoollah  Aitah. 


The  Judicial  Commissioner  shows  that 
the  Bhukuts  were  originally  slaves,  and  that 
statement  was  admitted  to  be  correct  by  the 
appellant's  Counsel  in  the  appeal  before  us. 
The  Judicial  Commissioner  says  the  Bhukuts 
often  resorted  to  the  Courts  to  ask  for  their 
release,  and  gives  an  instance  which  oc- 
curred in  1839,  where  the  Deputy  Com- 
missioner, Captain  Brodie,  in  making  the 
order,  directed  that  they  should  not  enter  the 
Poojah  house  without  the  permission  of 
Krishno  Kant,  the  Odhikaree.  The  Sudder 
Court,  in  1836,  in  reversing  a  decree  of  Cap- 
tain Jenkins,  successor  of  Captain  Robert- 
son, which  had  made  over  the  Bhukuts  to 
on^  Shumboonath,  a  rival  claimant  of  the 
office  of  Odhikaree,  treated  it  as  a  well- 
known  fact  that  the  Bhukuts  were  subject 
to  the  control  of  the  Odhikaree,  and  as  the 
Guddee  had  been  decreed  to  Krishno  Kant, 
held  that  the  Bhukuts  passed  under  the 
decree,  and  reversing  the  orders  of  the  De- 
puty Commissioner,  directed  that  the  Bhukuts 
were  as  theretofore    to    remain  in    subordi- 


nation to  the  Guddee.  It  should  be  observed 
that  this  decision  was  before  the  passing  d 
Aa  V.  of  1843,  by  the  second  Section  of 
which  it  was  enacted  that  *»  no  right  arisiBg 
**out  of  an  alleged  property  in  the  person 
"  and  services  of  another  as  a  slave  shall  be 
'*  enforced  by  any  Civil  or  Criminal  Conit 
"within  the  territories  of  the  East  India 
"  Company." 

In  1844,  an  appeal  was  laid  by  Krishno 
Kant  Odhikaree  against  Dootcerarn  Bhnkm 
which  was  heard  before  Major  Mattie,  ibc 
Deputy  Commissioner  of  Assam.  It  ap- 
peared that  the  respondent,  who  under  the 
order  of  the  Deputy  Commissioner  had  been 
turned  out  of  the  Shuster  on  the  ist  of 
August  1842,  alleged  that  about  15  yean 
previously  he  had  purchased  a  house' and 
land  within  the  boundaries  of  the  Shuster 
for  Rupees  18  from  one  Kristo  Byan,  aBbuknt 
of  ihe  same  order,  and  had  obtained  a  decree 
in  the  Court  of  the  Assistant  Commissions 
for  possession  of  the  same.  Major  Mattie 
determined  that  these  Bhukuts,  who  perform 
the  duties  of  Shuster,  and  the  persons  wbo 
have  obtained  permission  from  the  Odhikaree 
alone  should  be  allowed  to  reside  on  the 
land,  and  reversing  the  decision  of  the 
Assistant  Commissioner,  dismissed  the  suit 

It   seems   to   us   clear  that  the  plaintiffs 
have   wholly   failed   to   make   out   the    title 
alleged  by  them  ;  that  by  the  original  gift 
or  endowment  inscribed  on  the  copper  plate, 
the  management  of  the  debuttur  property  of 
the  Komolabari  Shuster  is  entrusted  to  the 
Odhikarees  ;  that  there  is  nothing  to  lead  to 
the  inference  that  the  Shomooho,  or  general 
body  of  the  Bhukuts,  have  any  control  on  the 
Odhikaree  either  in  respect  to  his  duties  as 
the  religious  head  of  the  Komolabari  Shuster, 
or  in  the  management  of  its  revenues ;  and, 
therefore,  as  the  plaintiffs  have  wholly  failed 
to  support  the  case  made  by  their  plaint,  we 
think  that  the  suit  was  properly  dismissed 
by  the  Judicial  Commissioner. 

The  Advocate-General  contended  that  the 
Odhikaree  or  Gossain  has  not  the  right  to 
turn  the  Bhukuts  out  of  the  Shuster  at  his 
own  free  will  and  pleasure,  but  that  is  not 
the  question  raised  by  the  plaintiffs  in  this 
suit.  We  certainly  are  not  prepared  to  say 
that  the  Odhikaree  can  turn  the  Bhukuts  out 
of  the  Shuster  without  just  cause.  By 
becoming  Bhukuts  and  members  of  this  reli- 
gious fraternity,  it  appears  that  ihey  change 
iheir  condition.  They  come  under  an  ob- 
ligation or  vow  of  celibacy.  We  are  vciy 
much    disposed    to   think    that    when   that 
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question  comes  to  be  decided,  it  will  turn 
out  that  the  position  of  the  Bhukuts 
IS  that  their  office  is  one  for  life,  but  that 
ibey  have,  especially  since  Ad  V.  of 
1843,  the  power  to  withdraw  from  the 
Shaster  and  resign  the  office,  but  that  the 
Odhikaree  has  not  the  power  to  deprive 
them  of  their  office  except  for  misconduct 
or  insubordination.  The  plaintiffs  do  not 
complain  that  they  have  been  improperly 
deprived  of  their  office  and  the  land  they  oc- 
cupied as  holdinj?  such  office  without  just 
cause.  Indeed,  if  they  had  done  so,  we  are 
by  DO  means  prepared  to  say  that  an  attempt 
by  the  defendants  to  assert  that  the  general 
body  of  Bhukuts,  and  not  the  Odhikaree, 
have  the  management  of  the  endowed  pro- 
perty, and  constitute  the  religious  head  of 
the  Komolabari  Shuster,  to  whom  the 
Odhikaree  is  merely  subordinate,  is  not  such 
an  act  of  insubordination  and  factious  opposi- 
tion to  authority  as  could  have  fully  justified 
the  Odhikaree  in  turning  them  out. 

We  dismiss  the  appeal  with  costs. 


The  23rd  September  1869. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Compromise — ^Admission. 

Case  No.  1672  of  1869. 

^ptcial  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Hooghly,  dated  the 
iSih  May  iS6g,  rej*ersing  a  decision  of 
the  Moonsiff  of  Ghatal,  dated  the  igth 
January  j86g. 

Ram  Chunder  Adhikaree  (Plaintiff), 
Appellant, 

versus 

Ram  Jeebun  Adhikaree  and  another 
(Defendants),  Respondents, 

Baboo  Rash  Behary  Ghose  for  Appellant. 

Bahoo  Hem  Chunder  Banerjee  for 
Respondents. 

A  suit  having  been  brought  ajjainst  R  J  and 
{^  f  c^^mpromisc  was  effected,  to  which  J  D 
I*  pr<hfoTmd  defendant)  was  no  party,  and  a  decree 

*s  pa&sed  on  the  terms  of  the  compromise  where- 
^  certain  land  vas  awarded  to  the  plaintiff.  On 
W?/)*"^'  to  take  possession,  plaintiff  was  opposed 
f^^  I  r^^^  *^**^  ^^^  taken Jup  under^Section  230, 
****«  «  Civil  Procedure,  and  J  D's  possession  was 


upheld.  The  plaintiff  then  brought  a  suit  ag^ainst 
y  Dt  who,  dyinar,  was  represented  by  the  defendants 
m  the  former  suit,  who  had  been  parties  to  the  compro- 
mise. 

Hkld  that  these  defendants  were  bound  by  the 
terms  of  that  compromise,  in  which  they  had  admitted 
the  title  of  the  plaintiff  in  the  lands  in  dispute,  even 
if  their  title  to  the  land  accrued  to  them  since  the 
compromise. 

Kempy  y. — This  is  a  suit  to  recover  pos- 
session of  a  plot  of  land  on  the  allegation 
that  it  was  in  the  occupation  of  the  defend- 
ant juggessuree  Dabee.  I  may  here  men- 
tion that  Juggessuree  Dabee  died  during  the 
pendency  of  the  suir,and  was  succeeded  in  the 
suit  by  Ram  Jeebun  Adhikaree  and  another, 
who  were  admitted  to  defend  the  case  as  her 
legal  representatives.  Previous  to  the  pre- 
sent litigation,  a  suit  had  been  instituted  by  ^ 
the  plaintiff  against  Ram  Jeebun  Adhikaree 
and  others,  the  special  respondents,  and 
against  Juggessuree  Dabee  as  a  proformd^^- 
fendant  in  the  Moonsiff's  Court  of  Gurbetta 
in  Zillah  Midnapore.  That  suit  was  com- 
promised, and  a  decree  was  passed  on  the 
terms  of  the  compromise,  by  which  the  land 
in  dispute  in  the  present  suit  was  awarded  to 
the  plaintiff  in  this  suit,  the  two  defendants 
in  the  former  suit  getting  a  decree  for  the 
other  land  in  suit.  On  the  plaintiff  attempt- 
ing to  take  possession  of  the  land,  he  was 
opposed  by  Juggessuree,  who  alleged  that  she 
was  in  possession  on  her  own  account. 
Juggessuree  was  not  a  party  to  the  compro- 
mise which  had  been  come  to  between  the 
plaintiff  and  the  other  two  defendants  in  this 
suit,  now  the  special  respondents  before  us. 
On  the  objection  of  Juggessuree,  the  suit 
was  taken  up  under  Section  230,  and  it  was 
held  that  the  land  in  dispute  belonged,  not 
to  Mouzah  Madhubpore,  Zillah  Midnapore, 
in  the  iMoonsiffee  jurisdiction  of  Gurbetta, 
but  to  Mouzah  Rughoonathpore  in  Zillah 
Hooghly.  This  finding  was  come  to  on  an 
issue  between  the  parties,  and  the  possession 
of  Juggessuree  was  upheld.  The  present 
suit  is  brought  against  Juggessuree  and 
against  the  other  two  defendants,  who,  after 
Juggessuree's  death,  carried  on  the  suit  as 
her  legal  representatives. 

The  first  Court  gave  the  plaintiff  a  decree, 
which  was  reversed  on  appeal  by  the  Sub- 
ordinate Judge. 

The  first  ground  of  special  appeal  is  that 
the  Court  was  wrong  in  holding  that  the  de- 
cree obtained  by  Juggessuree  in  the  former 
suit,  which  had  been  instituted  in  the  Moon- 
sifF's  Court  at  Gurbetta,  is  a  bar  to  the  pre- 
sent action,  the  said  Court,  not  having  been 
a  Court  of  competent  jurisdiction  within  the 
meaning  of  Section  2,  Act  VIII.  of  1859. 
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After  hearing  the  arguments  of  the  plead- 
er for  the  special  appellant  on  this  ground, 
-we  did  not  think  it  necessary  to  call  upon 
the  respondent's  pleader.     The  Moonsiff  of 
Gurbetta,  under  Section  14,  was  competent 
to  try  whether  the  land  in  dispute  in  that 
suit    was    within    his    jurisdiction    or    not. 
There  was  also  a  finding  on  an  issue  raised 
that  the  land  in  dispute  in  the  present  suit 
was    situated    in    Mouzah    Rughoonathpore 
of   Zillah    Hooghly,    and    not    in    Mouzah 
Madhubpore  in  Zillah  Midnapore.     If  this 
suit,  therefore,  had  been  one  as  between  the 
plaintiff  and  Juggessuree  alone,  we  have  no 
doubt  that  the  first  ground  taken  in  special 
appeal  would  fail.  , 

*  The  second  ground  in  special  appeal  is 
that  the  Subordinate  Judge  ought  to  have 
held  the  two  defendants,  who  were  brought 
on  the  record  on  the  death  of  Juggessuree, 
bound  by  the  terms  of  the  compromise,  and 
the  decree  passed  thereupon  in  the  former 
suit. 

We  think  that  this  contention  is  good. 
In  the  former  suit  between  the  plaintiff  and 
the  two  defendants,  special  appellants  before 
us,  they  were  the  principal  defendants, 
they  entered  into  a  formal  compromise,  and 
a  decree  was  passed  in  terms  of  that 
compromise,  and  the  compromise  and  the 
declaration  made  by  the  defendants  in  that 
compromise  are  recorded  in  the  decree  of  t-he 
Court.  By  that  compromise  the  defendants, 
special  respondents,  have  admitted  the  title 
of  the  plaintiff  in  the  lands  in  dispute  in  this 
suit,  and  they  are  not  in  a  position,  now  that 
Juggessuree  is  dead,  and  they  are  defending 
the  suit  on  their  own  account,  to  set  up  any 
other  plea,  and  they  are  bound,  in  my  opinion, 
by  the  terms  of  that  compromise. 

I  therefore  reverse  the  decision  of  the 
Subordinate  Judge>  and  decree  the  special 
appeal  with  costs. 

Markhy^  J, — I  am  of  the  same  opinion. 
Notwithstanding  a  good  deal  of  refined  argu- 
ment that  has  been  used  in  this  case,  the 
question  to  be  decided  by  us  is  a  very  simple 
one.  The  question  arises  entirely  between 
the  plaintiff  and  the  two  defendants  Ramessur 
and  Ramjeebun.  The  suit  is  one  for  pos- 
session, and  the  plaintiff  claims  possession 
against  those  defendants.  In  a  former  suit 
against  these  two  defendants  and  a  person 
of  the  name  of  Juggessuree,  these  twQ 
defendants  solemnly  acknowledged  the  title 
of  the  plaintiff  to  this  property,  the  plaintiff, 


in  return,  acknowledging  at  the  same  time 
their  title  to  other  property  then  in  dispute; 
and  that  agreement  between  the  parties  is 
embodied  in  a  decree  of  the  Court.     It  seems 
to   me   that   an    arrangement  of   that  kind 
made  under  such  circumstances,  and  which 
has  been  so  recorded,  is  an  absolute  bar  for 
ever   against   the   defendants   opposing  the 
rights  of  the  plaintiff  to  recover  possession 
of  that  land,  and  it  seems  to  me  to  be  quite 
immaterial    whether  or   no    Ramessur  and 
Ramjeebun  had  any  tide  at  all  to  the  pro- 
perty at  that  time,  for,  even  if  they  had  none, 
and  it  had  accrued  to  them  since,  it  has  be- 
come equally  transferred  to  the  plaintiff  by 
the  operation  of  that  arrangement. 

I  think,  therefore,  that  this  special  appeal 
ought  to  be  decreed  with  costs. 


The  23rd  September  1869. 
Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Appeal —  Decree-holder —  Ex-parte  judgment- 
Section  114,  Code  of  Civil  Procedure. 

Case  No.  291  of  1869. 

Miscellaneotis  Appeal  from  an  order  passtd 
by  the  Subordinate  Judge  of  Backergungt. 
dated  the  rjth  April  i86g. 

Kalee  Kristo  Thakoor  and  others  (Decree- 
holders),  Appellants, 

versus 

Mahomed    Kader  and    another  (Jadgmeni- 
debtors).  Respondents, 

Baboo  Nurendronath  Chatterjee  for 
x\ppe  Hants. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

The  judgment-debtors  having  appeared  and  raised 
objections  to  the  execution  of  a  decree,  the  Court,  wter 
investigation,  procecdtrd  to  pa.s  judgrtncnt  in  the  *dj 
sence  of  the  decree-holder.  Held  that  the  acUoo  tf 
the  Court  was  taken  under  Section  114,  Code  irf  tnrrt 
Procedure,  and  that  the  decree-holder  had  no  ngot  oi 
appeal;  but,  if  aggrieved,  might  apply  for  a  re-beanflf. 

Loch,  7.— A  PRELIMINARY  objeciion  to  lb« 
healing  of  this  appeal  has  been  raised  by 
the  respondent,  to  the  effect  that,  by  the  pro- 
visions of  Section  38,  Ad  XXIU.  o\y^^. 
the  procedure  prescribed  by   Aft  Vlil.  w 
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The  23rd  September  1869. 
Present : 


1S59  is  to  be  followed  in  miscellaneous  cases  1  grounds  for  his  absence.  Even  if  the  case 
and  proceedings  as  far  as  it  can  be.  An  .  were  taken  up  upon  a  day  which  was  not 
execution  of  a  case  is  a  miscellaneous  pro  fixed  for  hearing,  it  appears  to  us  very 
ceeding,  and  it  is  necessary,  iherefore,  to  see  >  doubtful  whether  that  would  give  to  the 
bow  far  the  procedure  prescribed  in  A61  i  petitioner  any  right  of  appeal  to  this  Court. 
VIII.  of  1859  is  applicable  10  this  case.  '  It  would  be  a  very  good  and  sufficient  reason 

n  appears  that  the   petitioner   before   us  I  fo;,   »^''*"«    ^^e    Court    which    passed    the 
obtained  a  decree  in  the  Hi«h  Court,  which  ,  J^dg™^"'  to  re-hear  h.s  case;  and  if  the  pro- 
he  DOW  seeks  to  execute.     The  debtors  ap-  .  ^'«;°"«,  ot  Sections  1 1 1  and   114  are  apph- 
A      A    ^r,.\     «^.«;.,  «k;  ^.:««o  .^  ♦;,«  '  cab  e  to  this  case,  the  petitioner  has  no  right 
peared  and  raised  certain  obitrciions  to  the  ,    ^  i   i.  .     u     u*  j         •   j-    ?  j 

.'^     ^^A  ♦u^  ^«««  ,.^^'J (r..  u«„,:..«.    of  appeal,  but  should  proceed  as  indicated 

execuiion,  and  the  case  came  on  tor  hearing      ,     '^^     ,,r      u-   i       i.      r  u       u-     .• 

onthe  I3ih  April  1869  in  the  absence  of  the  ^^.^^'^  ^"^^u  ^  -m''.  ""'".^  .k  ^  ^^''m " 
petitioner  or  bis  pleader ;  and  the  Court  then  ,  ^^1^^^^  ^f^l  .^«  admitted,  and  this  appeal  be 
proceeded  to  investigate  the  statements  made    rejected  witn  costs. 

by  the  debtors,  and   passed  certain   orders  '  

wbich  the  petitioner  considered  injurious  to 
bis  interest,  and  from  that  order  he  has 
preferred  this  appeal. 

It   is   contended  that,    if    the   provisions 

of  .\ft  VIII.  of  1859  are  applicable  to  such  -phe  Hon'ble  F.  B.  Kemp  and  W.  Markby, 
a  case  as  this,  the  petitioner's  remedy  is  not  Judges, 

by  way  of  appeal,  but  by  applying  to  the  j 
Court  wbich  passed  the  order  for  a  re-hear-  Confirmatory  decree— Title— Pleadings. 

ing  under  the  provisions  of  Section  119  of  C^se  No.  1619  of  1869. 

tbc  Code  of  Civil  Procedure. 

It  was  urged,  on  the  other  hand,  that  the  \  ^P^'J^'^  ^PP'^'K  Z'*^^,  ^,^'^"'f  P""']'^  ^-^ 
case  was  taken  up  upon  a  dav  which  was  ,  ^^'  Officiating  Additional  Judge  of 
not  fixed  for  its  hearing,  and  consequently  !  ^^ooghly,  dated  the  16th  April  1869, 
neither  the  petitioner  nor  his  pleader  could  i  ^frming  a  decision  of  the  Subordinate 
U  niwcAnr  Judee  of  that  District,    dated  the    21  st 

oc  present.  y  /      ji/ifi 

It  is  true  that  we  find  no  order  fixing  the  j 

13th  April    1869    as   the   day    for   hearing  '  Umbica  C^hurn  Banerjee  (one  of  the  Defend- 

ihe  case,  but,   in   the  absence  of  any  thing  -ants),  Appellant, 
shown  to  us  to  the  contrary,  we  must  pre- ' 
some  that  the  case  came  on  for  hearing  at 

^c  proper  lime;  more  panicularly   as   the  I  Digumburee  Dabee  and  others  (Haintiffs), 

Circalar  Order  of   this   Court   of  the   29ih  Respondents, 
Jaly  1859  prescribed  that  the  Lower  Courls  > 

should  keep  a  diary  in  which    they  should  Bahoos  Gopal  Lall  Mitter  and  Gopeenath 

enter  the  date  on  which  the  cases   should  Mookerjee  for  Appellant. 

come  up,   and    that   an   extract   from   that'  d  ;        »         1,  ni.     j     ;i>/v/ a  it  ^, 

diao-  shodd  be  notified  in  the  Court  for  the  ^"'''"'  f^     ^^""f"^  f  f  "^  V^if 

information  of  the  parties  or  their  pleaders.  1  ^'"""^"'  ^'"'"'"  ^^^  Respondents. 

It  is,  therefore,    quite   possible    that  the    day        A  decree  for  confirmation  of  possession  cannot  be 

might    have   been    fixed    wiihout   any   date    cxec"t?d  ^o  ^s  t"  s^[ve  the  decree- holder  possession  of 

K^;..^       .        J  ..L  J         A  J     •  /        c         any  thing  of  which  he  is  not  already  m  possession. 

oeing  entered  on  the  record.     Admitting  for       L,^  .  .  ^       ^  ,         n      .-      c 

9rrvnH«..  •'         1       .u   ..    .u  J-  1  When  a  suit  IS  broiijjht  for  confirmation  of  possession 

argument  s  sake  that  the  case  did  come  on    „p,,„  ^  ^^^ain  title,  the  plaintiff  is  bound  by  the  title 

on  the    day    fixed,    it  appears  to  us    that    the     which  he  sets  up  in  his  plaint,  except  when   he  sues 
COmention  now    raised  is  correct,  that   applv-     '«  recover   immoveable   property  from   which   he   has 

ing  the  provisions  of  the  Code  of  Civil  Prb-  ^^**^"  *'"^^*'^• 
ccdure  to  this  case,  we  think  that  the  Court  !  3Jar/:bv,  J, — I  think  that  this  special 
below  proceeded  under  the  provisions  of  appeal  ought  to  be  dismissed.  The  case  is 
Section  114,  and  in  the  absence  of  the  one  which  not  unfrequently  occurs.  The 
decree  holder  as  plaintiff,  passed  this  judj^-  plainiiflF  coming  into  Court  lor  confirmation 
Diem;  and  the  proper  course  would  have  .  of  j  oss'/ssion  of  certain  property,  the  defend- 
bcen  for  the  petitioner  to  have  applied  for  ]  ants  deny  bis  title ;  and  the  parties  have 
a  re-hcarin^S    giving   good    and    sufllicicnt  ;  fought  the  matter  fully  out  upon  the  merits   , 
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in  both  the  Lower  Courts,  and  now  that  the 
decision  has  been  given  upon  the  merits, 
objections  are  taken  here,  which  in  no  way 
affect  the  real  question  in  dispute,  but  by 
which  it  is  sought  to  invalidate  the  decision 
on  the  ground  that  the  issues  raised  in  the 
Court  below  ought  not  to  have  been  raised 
and  inquired  into.  We  must  assume  now 
that  the  decision  upon  these  issues  was 
right.  I  must  say,  I  think,  it  would  require 
a  very  strong  case  indeed,  where  litigation 
has  come  to  an  end,  and  a  final  decision  has 
been  given,  to  induce  us  to  say  that  that 
inquiry  has  been  wrongly  instituted.  It  is 
quite  a  different  thing  when  this  question 
arises  while  the  litigation  is  still  proceeding 
^n  the  merits. 

The  defendants,  in  their  first  ground  of 
special  appeal,  say  that  this  suit  will  not  lie 
at  all,  and  in  the  plaint,  I  must  say,  when  I 
heard  it  read,  it  struck  me  that  the  suit 
would  not  lie,  but  no  such  objection  was 
taken  in  either  of  the  Courts  below.  The 
defendants  denied  the  title  of  the  plaintiffs ; 
issues  were  raised  on  this  point  and  deter- 
mined, and  I  think  that  that  decision  ought 
to  stand. 

Then  it  is  further  objected  that  the  plaint- 
iffs, who  sue  for  confirmation  of  possession, 
were  not  in  possession.  In  the  first  Court, 
no  issue  of  that  kind  was  raised.  A  decree 
was  given  confirming  the  plaintiffs'  posses- 
sion, and  no  objection  was  raised  in  the 
Lower  Appellate  Court  on  that  account,  that 
that  decree  ought  not  to  have  been  given. 
The  decree  for  confirmation  of  possession 
cannot  be  executed  so  as  to  give  to  the 
plaintiff  possession  of  anything  of  which  he 
is  not  now  in  possession.  I  think  also,  there- 
fore, that  that  decree  ought  to  stand,  and 
ought  not  to  be  set  aside  on  that  ground. 

It  is  next  objected  that  the  plaintiff  has 
not  established  the  title  which  he  set  up  in 
his  plaint.  Now,  I  quite  agree  in  the  pro- 
position that,  when  a  suit  is  brought  for 
confirmation  of  possession  upon  a  certain 
title,  the  plaintiff  is  bound  by  the  title  which 
he  sets  up  in  his  plaint,  though  it  may  be, 
and  I  think  it  is,  otherwise  when  he  sues 
to  recover  immoveable  property  from  which 
he  has  been  ousted ;  but  here  in  the  third 
issue  in  the  first  Court  the  title  as  to  that 
pan  of  the  property  to  which  that  objection 
applies  is  clearly  put  upon  an  alternative 
ground.  Whether  or  no  the  defendant  ob- 
jected to  this  at  the  time,  we  are  not  inform- 
ed, but  it  is  clear  that  no  objection  was 
taken  on  this  point  in  the  Lower  Appellate 


Court.  What  was  done  was  not  to  object  lo 
the  issues  as  drawn  in  a  wrong  form,  but 
that  the  finding  upon  them  was  not  correct. 
This  ground  of  special  appeal,  therefore, 
fails. 

The  only  other  point  is  that,  whereas  iht 
plaintiff  has  admitted  in  the  plaint  that  be  . 
had  parted  by  gift  with  a  portion  of  the 
property,  a  decree  ought  not  to  have  been 
given  him  for  the  whole.  On  referring  to 
the  plaint,  I  do  not  find  that  the  plaintii! 
made  any  admission  of  the  kind  ;  all  he  says 
is  that  he  permitted  some  members  of  the 
family  to  occupy  a  house  to  live  in,  and,  as 
I  understand  it,  that  is  how  he  was  in  posses- 
sion. I  think,  therefore,  that  the  special 
appeal  ought  to  be  dismissed  with  costs. 

Kemp,  J. — I  am  of  the  same  opinion. 


The  23rd  September  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby 

Judges, 

Section  151,  Act  VI II.,  1859— MisceUaneou 

appeal. 

Case  No.  426  of  1869. 

Miscellaneous  Appeal  from  an  order  pasitd 
by  the  Judge  of  Hooghly,  dated  Iht  Sih 
June  i86g,  reversing  an  order  of  the 
Second  Subordinate  Judge  of  that  Dii- 
trict,  dated  the  16th  February  i86g, 

Bijoy  Kishen  Mookerjee,  Appellant, 

versus 
Joy  Kishen  Mookerjee,  Respondent, 

Baboo  Umbika  Churn  Banerjee  for 
Appellant. 

No  one  for  Respondent. 

An  order  directing  the  realization,  by  attachment*"" 
sale,  of  the  expenses  of  a  witness  after  he  was  *^'****2j 
ed,  without  beinjf  required  to  give  his  evidence,  ^'f^T 
aside  in  appeal.  A  miscellaneous  appeal  having  beea 
filed  from  the  order  of  the  Lower  Appellate  Court,  the 
High  Court  issued  a  rule  calling  on  the  opposite  i>artv 
to  show  cause  why  the  appeal  should  not  be  received. 
On  that  party's  failure  to  show  cause,  the  appeal  w4« 
hied. 

Note  by  the  Deputy  Registran—Tnis  is 
an  appeal  from  an  order  of  the  Lower 
Appellate  Court,  decreeing  an  appeal  from  an 
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order  of  the  Court  of  first  instance,  which 
directed  (under  the  terms  of  Section  151, 
Act  VIII.  of  1859)  the  realization,  by 
attachment  and  sale,  of  the  travelling  and 
other  expenses  of  a  witness,  after  having 
discharged  him  without  requiring  him  to 
give  evidence. 

It  would  appear  that  the  amount  that  had 
been  deposited  by  the  plaintiff  for  the  ex- 
penses in  question  was  in  the  first  instance 
insafficient,  and  the  Court  ordered  a  further 
deposit.  On  failure  of  plaintiff  to  comply 
with  that  order,  the  witness  was  discharged, 
without  beinj^  required  to  give  evidence. 
Upon  this,  the  witness  applied  for  an  order 
on  the  plaintiff  for  payment  of  his  expenses, 
on  the  ground  that  he  had  appeared  and  was 
willing  to  give  evidence,  and  was,  therefore, 
entitled  to  the  whole  amount.  The  Court 
complied  with  the  application,  and  gave  an 
order  for  payment  of  the  entire  sum.  amount- 
ing to  9  rupees  and  7  annas,  and  directed 
that  it  be  levied  by  attachment  and  sale  of 
the  goods  of  the  plaintiff. 

The  plaintiff  appealed  from  that  order, 
and  the  District  Judge  decreed  the  appeal  on 
the  ground  that  the  law  provided  an  alter- 
native remedy,  and  that  the  Court  of  first 
instance,  having  adopted  the  one  alternative, 
could  not  afterwards  enforce  the  other. 

The  provisions  of  Section  151  of  Act  Vlll. 
of  1859,  bearing  on  the  point,  are  as 
follows : — 

"******,  and  in  case  of  de- 
"  fault  of  payment  (the  Court)  may  order 
"such  sum  to  be  levied  by  attachment  and 
"sale  of  the  goods  of  the  person  ordered  to 
''pay  the  same,  or  may  discharge  the  witness 
"without  requiring  him  to  give  evidence." 

The  law  provides  no  appeal  from  such  an 
order;  and  the  appellant  in  the  first  ground 
of  this  appeal  admits  as  much. 

The  question  upon  which  I  beg  the 
Court's  order  is,  whether  an  appeal  will  lie 
to  this  Court  from  an  order  of  the  Lower 
Appellate  Court  where  no  appeal  is  provided 
^J  law,  simply  because  the  Lower  Appellate 
Court,  as  is  alleged,  acted  in  receiving  the 
appeal  from  the  orders  of  the  Court  of  first 
instance  '*  without  jurisdiction  ;  *  or  whe- 
^l»er  {\i  the  Ix)wer  Appellate  Court  should 
he  held  10  have  acted  without  jurisdiction) 
^c  appellant  has  not  a  remedy  by  an 
appHcaiion  under  Section  35,  Act  XXIll. 
of  1 86 1,  rather  than  by  an  appeal. 


Ofder  passed  on  the  i2lh  of  August  i86g. 

Kempy  y. — Let  a  rule  be  issued  on  the 
opposite  party  to  show  cause  on  this  day 
week  why  the  appeal  should  not  be  received 
by  the  Deputy  Registrar. 

Final  order, 

Kempy  y. — Let  the  appeal  be  filed. 


The  23rd  September  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

yudges. 

Special  appeals— Sections  353  and  375, 
Act  VIII.,  1859. 

Case  No.  233  of  1869, 

Application  for  review  of  judgment  passed 
by  the  Honble  y  1 P,  Norman  and  E,  yack" 
son,  on  the  i2ih  yune  i86gy  in  Special 
Appeal  No.  2jo  of  i86g. 

Joy  Ram  Roy  and  others,  Plaintiffs 
(Respondents;,  Petitioners  y 

versus 

Omrao  Roy  and  others,  Defendants 
(Appellants),  Opposite  Party, 

Bab'-os  Gopal  Laul  Mitter  and  Tarruck 
Nauth  Sein  for  Petitioners. 

Baboo  Nil  Madhub  Sein  for  Opposite  Party. 

A  case  which  is  tried  on  special  appeal  is  subject  to 
all  rules  provided  for  re}rular  appeals  so  far  as  the  same 
may  be  applicable. 

The  question  whether  evidence  on  the  record  is  leffatly 
or  reasonably  sufficient  to  support  the  Bndingfs  oT  the 
Lower  Appellate  Court  may  be  dealt  with  in  special 
appeal  without  a  remand  or  re-hearing. 

Normany  y. — In  this  case  a  special  appeal 
came  on  for  hearing  before  this  Court,  in  which 
a  carefully-considered  judgment  of  the  first 
Court,  Moulvie  Tumeejooddeen  Ahmed,  was 
reversed  by  MoulvieWahidooddeen,  the  Sub- 
ordinate Judge  of  Bhaugulpore. 

On  special  appeal,  a  number  of  objections 
were  taken  on  the  ground  that  he  had  decided 
different  points  in  the  case  on  that  which  was 
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either  no  evidence  or  evidence  not  legally 
sufficient  to  support  his  findings. 

We  had  occasion  to  go  into  the  case  at 
great  length.  The  evidence  was  read,  and 
the  papers  were  translated,  and  the  case  was 
very  carefully  considered  ;  and  upon  the 
objections  of  the  special  appellant,  we 
decided  that  there  was  no  evidence  legally 
and  reasonably  sufficient  to  support  ihe  find- 
ings of  the  Subordinate  Judge.  .  We  therefore 
reversed  his  decision,  and  restored  the  decision 
of  the  first  Court. 

It  is  now  objected  On  review  that  we  were 
wrong  in  doing  this  ;  that,  if  we  thought  that 
^he  Subordinate  Judge  had  decided  the  case 
wrongly  upon  the  evidence,  we  ought  to  have 
remanded  the  case  to  the  Judge  for  trial  or 
fora  further  finding  on  the  evidence,  or  should 
have  called  up  the  case  to  our  own  file,  and 
set  it  down  formally,  and  after  going  through 
all  the  evidence  ourselves,  which  we  had  al- 
ready done,  should  have  decided  the  case  here 
as  a  regular  appeal. 

We  think  that,  in  the  present  case,  there 
was  no  necessity  for  any  remand  or  further 
enquiry.  A  case  which  is  tried  on  special 
appeal  is  subject  to  all  rules  provided  for 
regular  appeals  so  far  as  ihe  same  may  be  ap- 
plicable ;  that  is  the  enactment  of  Section 
375.  Section  353  enacts  that — "  When  the 
"evidence  upon  the  record  of  the  Lower 
"  Court  is  sufficient  to  enable*  the  Appellate 
"Court  to  pronounce  a  satisfactory  judg- 
"ment,  the  Appellate  Court  shall  finally 
''determine  the  case,,  notwithstanding  that 
"the  judgment  of  the  Lower  Court  has 
"  proceeded  wholly  upon  some  other  ground." 

There  might  have  been  some  foundation  for 
the  argument  of  the  petitioner  if  the  question 
fiad  turned  mainly  or  solely  on  our  belief  of 
the  oral  evidence  of  particular  witnesses.  If, 
for  instance,  a  number  of  witnesses  had  de- 
posed to  some  particular  fact,  and  we  were  dis- 
posed to  disbelieve  them  contrary  to  the  opi- 
nion of  the  Lower  Appellate  Court,  it  may  be 
that  we  should  have  tried  the  case  as  a  regular 
appeal.  Our  decision  goes  entirely  on  the 
fact  that  the  evidence  on  the  record  is  not 
legally  or  reasonably  sufficient  to  support  the 
findings  of  the  Lower  Appellate  Court,  and 
that  is  a  matter  with  which  we  can  deal 
without  any  remand,  and  without  calling  up 
the  case  and  re-hearing  it.  We  had  enough 
before  us  to  enable  us  to  decide  the  case 
without  further  inquiry. 

We  reject  this  application  with  costs. 


The  24th  September  1869. 

Present : 

The  Hon'ble  W.  Markby  and  E.  Jackson, 

fudges. 

Confession  of  judgment — Duty  of  Court— Rights 

of  plaintiffs. 

Reference  to  the  High  Court  by  the  Ruorhr 
of  Moulmein^  dated  the  21st  August  i86g. 

The  Bank  of  Bengal,  Plainiijffs, 
versus 

Mark  Riddell  Currie  and  Edmund  Jamcston 
Stanley,  Defendants. 

Held  (by  Markby,  j.)  that,  where  a  defendant  volan- 
tarily  appears  in  Court,  the  necessity  for  serving  a  sum- 
mons is  dispensed  with ;  and  where  he  further  admits  the 
claim,  the  plaintiff  is  entitled  to  a  decree  as  of  the  date 
of  such  appearance  and  confession.  The  G)art  has  ao 
other  course  than  at  once  to  gfive  judgment  for  the  plaint- 
iff,  provided  it  is  satisfied  of  the  identity  of  the  defendant, 
or  that  the  Advocate  who  appears  for  him  is  duly  instruct- 
ed. No  question  of  fraudulent  preference  can  then  be 
gone  into. 

Held  (by  Jackson,  J.)  that,  where  on  the  prcsen^tioa 
of  the  plaint  the  defendant  appears  and  confesses  jodg" 
mcnt,  the  Judg^e  is  not  obliged  to  hear  the  defendant  at 
that  time,  but  is  at  liberty  to  fix  a  date  for  hearing,  and 
to  refuse  to  hear  him  until  that  date  arrives;  every 
Judge  having  a  discretion,  where  an  agreement  has  been 
come  to  or  judgment  confessed,  to  decide  the  suit  at  once 
according  to  such  agreement  or  confession. 

Case. — This  is  a  suit  brought  against 
Currie  and  Co.,  a  Moulmein  Finn,  for  the 
sum  of  Rupees  20,046-8.  The  point  as  to 
which  1  entertain  a  doubt  is  the  right  d  the 
plaintiff  to  enter  up  judgment  immediately  on 
the  presentation  of  his  plaint,  there  being,  at 
the  time  of  his  filing  that  plaint,  another  sait 
upon  the  file  for  a  far  larger  sum  instituted 
by  Ashburner  and  Co.,  a  Calcutta  Finn, 
against  Currie  and  Co. 

The  plaint  in  Ashburner  and  Co.  versus 
Currie  &  Co.  was  presented  by  Mr.  Dawson 
on  Friday,  at  the  rising  of  the  Court.  In 
presenting  it,  Mr.  Dawson  stated  that  the 
defendants  were  willing  to  confess  judgment, 
and  asked  for  a  summons  returnable  at  an 
early  date.  In  the  absence  of  any  evidence 
indicating  ihat  the  defendants  came  within 
the  provisions  of  Section  8r,  Civil  Procedure 
Code,  1  declined  to  make  any  deviation  m 
that  case  from  the  ordinary  mode  of  pro- 
cedure, and  directed  summons  to  issue  m 
the  usual  way. 

The  plaint  in  the  present  suit  vas  pre- 
sented by  Mr.  Law  at  the  sitting  of  the 
Court  yesterday  (Monday),  the  i6lh  instant. 
>  Immediately  upon  its  presentation,  Mr.  Porter 
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appeared  for  the  defendants,  and  stated  that 
he  was  instructed  to  confess  judgment.  Mr. 
Law  for  the  plaintiffs  thereupon  insisted 
that  he  was  entitled  to  have  judgment  signed 
immediately  in  his  favor.  The  point  appear- 
ing 10  me  to  be  one  of  great  importance  in 
the  present  state  of  legislation  in  this  pro- 
vince, I  have  taken'time  till  this  morning  to 
consider  the  application,  and  as  the  import- 
ance of  the  question  has  increased  in  ray 
mind  in  proportion  as  I  have  considered  it,  I 
purpose  making  it  the  subject  of  a  reference 
to  the  Appellate  Court. 

Two  points  seem  to  me  involved  in  the 
question :  firsi,  whether,  under  the  practice 
regulating  the  procedure  of  this  Court,  a 
defendant  is  entitled  to  appear  before  the 
issue  of  summons ;  and,  secondly j  whether 
on  such  appearance,  and  on  his  confession  of 
judgment,  the  plaintiff  is  entitled  at  once  to 
a  decree  on  which  he  can  proceed  to  execu- 
tion. A  restriction  would  appear  to  be  im- 
posed on  any  anticipation  of  the  period  pre- 
scribed by  the  summons  in  the  cognate 
legislation  for  the  Small  Cause  Courts  of  the 
Mofussil  (Act  XL  of  1865). 


By  Section  38  of  that  Act,  it  is  provided 
that,  if,  before  the  day  appointed  for  the 
hearing  of  the  suit,  the  defendant,  or  his 
agent  duly  authorized  in  that  behalf,  shall 
appear  before  the  Registrar  of  the  Court,  and 
admit  the  plaintiff's  claim,  and  apply  for 
leave  to  confess  judgment,  it  shall  be  lawful 
ior  the  Registrar,  if  the  Judge  be  absent  on 
duty,  and  there  be  no  person  invested  with 
Ihc  powers  of  a  Judge  as  aforesaid,  to  enter 
on  the  record  a  decree  for  the  plaintiff  by 
confession,  and  such  decree  for  the  plaintifiF 
shall  have  the  like  force  and  effect  as  a  decree 
would  have  had  if  the  suit  had  been  heard  by 
the  Judge,  and  a  decree  passed  by  him  for  the 
plaintiff.  There  follows  this  very  important 
proviso :  "  Provided  that  in  every  case,  before 
"passing  a  decree  under  this  Section,  it  shall 
"be  the  duty  of  the  Registrar  fully  to  satisfy 
*'  himself  of  the  service  of  the  summons,  of 
"  the  identity  of  the  parties,  and  of  their  good 
"faith  in  appearing  before  him."  It  would 
seem  to  follow  that  the  limitations  imposed 
on  the  Registrar  would  in  like  manner  be 
binding  on  the  Judge  of  the  Court  in  dis- 
posing of  a  case  in  person. 

The  Civil  Procedure  Code,  Act  Vill.  of 
1859,  seems  not  to  have  provided  for  this 
particular  contingency,  very  possibly  from  a 
belief  in  the  framers  of  that  Act  that  the  con- 
temporaneous action  of  the  bankruptcy  laws 
would  prevent  the  effect  of  any  fraudulent 
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preference  which  might  be  effected  under  the 
provisions  of  the  Code.  If  we  are  to  deter- 
mine the  practice  o^^e  Court  by  analogy 
to  the  practice  which  obtains  at  home,  it 
would  seem  that  the  plaintiffs  would  not  be 
so  entitled.  The  nearest  approach  to  the 
present  case  under  the  Common  Law  Proce- 
dure at  home  would  be  that  of  a  judgment 
by  cognovit,  where  the  defendant,  having  no 
defence  to  the  action,  gives  the  plaintiff  a 
cognovit  or  written  confession  of  the  action, 
which  authorizes  the  plaintiff's  attoriiey,  if 
necessary,  to  enter  an  appearance  for  the 
defendant,  and  do  every  thing  necessary  for 
proceeding  with  the  judgment.  If  a  cogno- 
vit be  unconditional,  the  plaintiff  can  sign 
judgment,  and  sue  out  execution  when  he 
pleases. 

To  prevent,  however,  the  abuses  to 
which  this  form,  of  procedure  is  evidently 
1  open,  as  pecial  provision  exists  as  to  traders 
who  are  subject  to  the  bankrupt  laws,  it  being 
provided  by  12  and  13  Victoria,  Cap.  106, 
Section  136,  that  any  such  cognovit  which 
shall  not  have  been  filed  in  the  Court  of 
Queen's  Bench  within  21  days  next  after 
the  execution  thereof  in  manner  and  form 
provided  by  III.  Geo,  I.  Chapter  39 
(entitled  an  Act  for  preventing  frauds  upon 
creditors  by  secret  warrants  of  attorney  to 
confess  judgment),  shall  be  deemed  fraudu- 
lent, null  and  void  to  all  intents  and  pur- 
poses  whatsoever,  and  this  it  appears  would  be 
the  case,  even  although  the  execution  had 
issued  before  an  act  of  bankruptcy  (Bittle- 
stone  versus  Cooper,  14  M.  and  W.  399). 


The  bankruptcy  law  of  India  (11  and  12 
Victoria,  Chapter  2 1)  not  having  been  extend- 
ed to  these  provinces,  there  exists,  however, 
no  check  upon  the  action  of  a  fraudulent 
debtor  willing  to  prefer  one  creditor  to 
another,  unless,  indeed,  the  wording  of  Sec- 
tion 41  of  Act  VIII.  of  1859  be  construed 
in  such  a  manner  as  to  give  priority  to  plaint- 
iffs in  the  order  in  which  their  suits  are 
placed  upon  the  file.  By  that  Section  it  is 
enacted  that,  when  the  plaint  has  been  re- 
gistered, a  summons  shall  be  issued  to  the 
defendant  to  appear  and  answer  the  claim  on 
a  day  therein  to  be  specified.  If  such  a 
provision  be  considered  as  imperative,  the 
cases  would-,  at  the  first  hearing,  appear  in 
the  order  in  which  the  plaints  had  been  filed, 
and  the  decrees  would  necessarily  be  in  the 
same  order.  Notwithstanding  the  apparent 
fairness  of  such  a  construction,  my  own 
opinion  is  that  the  Act  does,  in  fact,  allow  of 
the  course  which,  by  the  co-operation  of  the 
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plainliff  and  defendant,  the  present  suit  is 
taking  in  this  Court,  and  I  am  the  rather 
confirined  in  this  view  by  the  fact  that  a 
similar  end  can  be  arrived  at  by  the  co-oper- 
ation of  the  parties  under  Section  327  of  the 
Civil  Procedure  Code. 

If  we  are  to  follow  the  indications  of  legis- 
lative intention  presented  by  the  Small  Cause 
Court  Act  I  have  referred  to,  the  case  would, 
no  doubt,  be  much  simplified,  as  in  that  case, 
instead  of  now  giving  the  plaintiff  the  de- 
cree he  asks  for,  the  Court  would  at  once  go 
into  the  question  of  good  faith  on  the  part 
of  the  defendants  in  confessing  judgment. 
Can  it  be  said  that,  inasmuch  as  the  Civil 
Procedure  Code  fails  to  provide  for  such  a 
•case,  the  practice  is  to  be  regulated  by  a 
principle  every  way  so  conducive  to  justice 
as  that  expressly  embodied  in  the  Small 
Cause  Court  Act } 

m 

I  must  say  I  think  not.  As  Mr.  Porter 
very  forcibly  urged  upon  the  Court,  the 
period  for  discussmg  the  question  of  fraud- 
ulent preference  (if,  indeed,  such  a  question 
can  be  entertained  by  a  Court  regulated  by 
Act  VIII.  of  1859)  is  deferred  until  steps 
are  actually  taken  by  the  fraudulently  pre- 
ferred creditor  to  execute  the  decree.  By 
Section  272  of  Act  VIII.  of  1859,  it  is 
enacted  :  **  If  it  shall  appear  to  the  Court, 
upon  the  application  of  a  decree-holder, 
that  any  other  decree  under  which  pro- 
perty has  been  attached  was  obtained  by 
fraud  or  other  improper  means,  the  Court 
may  order  that  the  applicant  shall  be 
satisfied  out  of  the  proceeds  of  the  property 
attached,  so  far  as  the  same  may  suffice  for 
the  purpose,  if  such  other  decree  be  a  decree 
of  that  Court,  or  if  it  be  a  decree  of  another 
Court,  may  stay  the  proceedings  to  enable 
the  applicant  to  obtain  a  similar  order  from 
the  Court  by  which  the  decree  was  made." 

My  opinion  is  that,  as  the  law  now 
stands,  the  plaintiff  is  entitled  to  enter  up 
judgment  at  once  on  the  appearance  and 
confession  of  the  defendant,  and  I  make  a 
decree,  as  asked  by  the  plaintiff,  for  the 
amount  claimed,  with  costs,  accordingly. 

I  would  desire  to  make  one  more  observa- 
tion on  the  case  now  before  me.  Whether 
the  plaintiff  is  justified  or  not  in  the  course 
which  he  is  endeavouring  to  pursue,  there 
can,  I  think,  be  no  question  of  the  demoral- 
izing effect  which  such  a  stale  of  the  law, 
uncorrected  by  the  operation  of  a  bankrupt 
law,  is  calculated  to  have  upon  a  mercantile 
population.  The  extension  of  the  Bankrupt- 
cy Act  to  these  Provinces  has  been   urged 


both  by  myself  and  my  colleague  of  Rangoon 
more  than  once  upon  the  Government  in 
our  annual  reports. 

The  questions  on  which  I  am  desirous 
of  obtaining  their  Lordships'  ruling  arc 
these : — 

/si. — Is  the  plaintiff  entitled  to  a  decree 
as  of  the  date  on  which  the  defendant  ap- 
peared and  confessed  judgment? 

2n(I. — If  he  is  not  so  entitled,  on  what 
principle  are  the  priorities  of  the  successive 
plaintiffs  to  be  determined  ? 

The  JoUoioin^  are  ihejudgmenis  of  the 
High  Court : — 

Markhw  y.— In  this  case,  I  think  the 
first  question  put  to  us  by  the  learned 
Recorder  ought  to  be  answered  in  the 
affirmative. 

I  think  that,  the  defendant  having  volun- 
tarily appeared  in  Court,  the  necessity 
of  serving  a  summons  for  appearance  was 
dispensed  with ;  and  that,  the  defendant 
having  further  admitted  the  debt,  the  Court 
had  no  other  course  than  at  once  to  give 
judgment  for  the  plaintiff,  provided, of  course, 
that  it  was  satisfied  of  the  identity  of  tbe 
defendant,  or  that  the  Advocate  who  appear- 
ed for  him  was  duly  instructed.  I  agree 
with  the  learned  Recorder  in  thinking  that 
no  question  of  fraudulent  preference  could 
then  be  gone  into. 

At  the  same  time,  I  fully  concur  with 
the  learned  Recorder  in  considering  the 
state  of  the  law  most  unfortunate,  which  in 
the  case  of  an  insolvent  defendant  (the  only 
case  in  which  priority  is  of  any  importance) 
permits  the  selection  by  him  which  of  his 
creditors  shall  be  paid  in  full,  or,  as  is 
generally  the  case,  which  shall  be  paid  at 
all.  Indeed,  the  present  procedure  is  easily 
capable  of  being  abused  still  further,  and 
as  I  believe  very  frequently  is  so.  In  many 
cases,  the  first  in  the  list  of  altachlns: 
creditors  is  really  only  a  nominal  creditor 
acting  on  behalf  of  the  defendant.  This 
is  the  state  of  the  law  all  over  India,  and 
in  large  commercial  communities  the  evils 
of  such  a  system  are  specially  apparent. 

1  may  mention,  however,  that,  in  my 
opinion,  if,  by  the  practice  of  the  Court, 
there  are  specific  rules  as  to  the  order  in 
which  cases  are  to  be  called  on,  I  do  not 
think  the  Judge  is  bound  to  dispose  of  a 
case  either  when  the  plaint  is  tiled  or 
at  any  subsequent  time  before  it  is  called 
on  in  regular  course.    I  do  not  think  the 
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voluntary  appearance  of  the  defendant  and  well  as  of  the  Court,  that  such  decrees  should 
his  willingness  to  admit  the  debt  make  ,  be  passed  without  delay.  But  it  is  obvious 
any  difference  in  this  respect;  and  I  have  that,  where  there  is  any  doubt  of  the  good 
foonil  strict  rules  as  to  the  order  in  which  '  faith  of  the  parties  or  of  their  identity,  the 
cases,  both  defended  and  undefended,  are  Court  would  not  exercise  that  discretion,  but 
to  be  heard  of  some  use  in  preventing  the  |  would  allow  the  case  to  come  on  at  the 
evils  10  which  the  Recorder  alludes.  regular  fixed  time.     In  the  case  now  under 

I  think  we   should    not    be  justified    in  '■  ^f  efefV",   the   learned    Recorder  gave  the 
answering  the  other  question  put  by  the  Re-    P'^,'"'f  \  ^^'''f^  «"  'he  date  on  which  the 

^  A      ^  ♦!,«  ^^^♦;«>c  Ko*x.r-a««  «,v.^r«  ;^  «m1i    defendant  confessed  judgment.     He  had  a 

corder,  as  the  parties  between  whom  it  will     ,.       ^       ,    j  4,.   '^j  i       i 

«.  u«L«  .,c  discretion  to  do  so.      i  he  decree  was  a  legal 

arise  are  not  before  us.  ,  j  .i       i  •  *ir  •        *-^i  j  *    u        •*. 

decree,  and  the  plaintiff  is  entitled  to  have  it 

Jackson,  J.—Oi  the  two  questions  in  the    ^a^ed  on  the  day  on  which  it  was  passed. 

case  of  the   Bank  of  Bengal   versus  Mark  \  

Riddell  Currie  arid  Co.,  which  the  learned 

Recorder  of   Rangoon  has  referred  to  this  jj^^  ^  ^^  September  i860. 

Court,  it  seems  to  me  that  we  can  only  give 

an  ansvrer  to  the  first.     The  second  question  •  Present  : 

docs  not  arise  in  that  suit.     It  is  a  question 

relating  to  the  execution  of  the  decree  in  the  \  The  Hon'ble  F.  B.  Kemp  and  \V.  Markby, 

suit  which    has    been  referred    and    of  the  Judges, 

execution  of  other  decrees ;  but  no  applica-  r^    j    r     1      i?  •  j  o     •  ^    *.- 

tion  has  as  yet  been  made  for  the  execution  ^^^^  <>f  sale-Evxdence-Registration. 

of  the  decree  in  this  suit,  and  we  are  totally  Qj^g^  ^^   jj^j  qJ  x^d^. 
unacquainted  with  any  of  the  circumstances 

relating  to  the  other  decrees.  Special  Appeal  from   a   decision  passed  by 

,  .         ,      -  the  Judge  of  Midnapore,  dated  the  2Kth 

As  to  the  first  question    taking  the  facts  t^ebruary    i86q,    affirming    a   decision   of 

of  this  suit  to  be  that,  on  the  presentation  of  ^;^^    Subordinate  Judge  of  that   District, 

the  plaint   the    defendant    then    and    there  ^^^^^  ^/^^  ^^^^  December  1868. 
appeared  and  confessed  judgment,  I  think 

that  the  Judge  was  not  obliged  at  that  lime  Shib  Pershad  Doss  (Plaintiff),  Appellant, 
to  hear  the  defendant.     The  Judge  was  at 

liberty  to  follow  the  ordinary  procedure  of  versus 
the  Court,  and  to  order  that  the  hearing  of 

the  case  shall  be  fixed  for  a  certain  date,  and  Unnopoorna  Dayee  (Defendant),  Respondent, 
to  decline  to  hear  the  defendant  until  that  | 

dale  arrived.     Even  if  Section  98  applies  as  ,  Jhjboo  Rajendronath  Misser  for  Appellant, 
has  been  suggested,  that  Section  lays  down 

that,  when  the  parties  are  agreed  in  a  suit,  the  Mr,  R.  T,  Allan  and  Baboo  Bungshee  Dhur 

decision  of  the  suit  shall  be  passed  in  accord-  Sein  for  Respondent, 

ance  with  such   agreement,  but  no  time  is  ^,.,,   r    ,        .  •    .     .u-         •            1       11 

r.     J       •T'  -c    .u      ^  -^^^*.    :«    a\^A    -rv-.  A  bill  of  sale  contains  two  things,  t/jb.,  an  acknowledjj 

fixed.     Even  if  the  agreement  is   filed   on    ^^^^  ^^  ^,^^  ,.^^^ipt  ^f  ^^^^^^  ^^^  ^  conveyance  of  the 

any  day  antecedent  to  that  fixed  for  hearing,  ;  property  sold,  and  such  a  document,  thoug-h  unrcgister 
the  Judge  is   not   bound    to  consider  the  suit  '  ed,  is  admissible  as  evidence  in  \.\\Q  fanner  character. 

in  any  way  until  the  date  fixed  for  hearing.;       ,r    i/      *^      t  .  •     .l_• 

Cenainlv.  if  the  Judge  entertains  any  doubts  ^  Mai-kby  J,-U  seems  to  me  m  this  case 
as  10  the  identity  of  !he  parties  or  their  good  ^^at  the  Courts  below  were  wrong.  The 
faiih.  he  should  not  pass  an  immediate  decree,,  s">t  was  brought  to  recover  the  sum  of 
but  should  take  up  the  suit  on  the  date  fixed  '  R"Pees  2  650  upon  the  ground  tha  the  de- 
for  iis  hearing,  and  then  pass  what  decree  is  fe"dants  had  executed  a  bill  of  sale  to  the 
prober  plaintiff  of  certain  immoveable  propeity  m 

*    '  consideration  of  that  sum,  and  that,  after  hav- 

ing ex.cuied  the  bill  of  sale,  they  refused  to 


On  the  other  hand,  it  seems  to  me  that 
every  Judge  has  a  discretion  where  parties 


register  the  deed,  sold  the  property  to  some 


have  come  to  a  mutual  agreement,  or  where  the  I  one  cl^e,  and  allowed  the  deed  in  favor  of  the 
defendant  has  confessed  judgment  to  decide  |  second  purchaser  to  be  registered,  and  that 


the  suit  at  once  in  accordance  with  such 
agreement  or  confession.  It  is  in  most  in- 
stances for  the  convenience  of  the  parties,  as 


thereby  the  plaintiff  in  this  suit  lost  all  the 
benefit  of  his  purchase.  That  was  a  perfectly 
good  cause  of  action,  and  so  the  Subordinate 
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Jadge  thought  and  gave  a  decree  on  it  as  to 
935  rupees,  which  was  actually  paid  in  cash  hy 
the  plaintiff  to  the  defendant,  as  the  plaintiff 
proved  by  witnesses  who  saw  the  money 
paid;  but  as  to  the  balance  of  1,725  rupees, 
both  Courts  thought  that  the  plaintiff  must 
fail,  because  that  1,725  rupees  was  not  put 
forward  as  an  actual  payment  in  cash,  but 
was  set  off  against  various  debts  which  the 
defendant  owed  to  the  plaintiff  at  the  lime  of 
the  sale  ;  and  the  mode  by  which  the  plaintiff 
proposed  to  prove  that  set-off  was  by  put- 
ting in  the  unregistered  kobalah  which  both 
Courts  considered  could  not  be  received  in 
evidence  for  any  purpose  whatever  under 
the  provisions  of  Section  49,  Aft  XX.  of 
•1866. 

It  has,  however,  been  held  upon  this 
Section  in  a  case*  reported  at  page  31c, 
Volume  III.  of  the  Bengal  Law  Reports,  that 
a  deed  of  conditional  sale  which  requires 
registration  under  Section  17  may,  notwith- 
standing that  it  has  not  been  registered,  and 
notwithstanding  the  provisions  of  Section 
49,  be  used  in  evidence  to  prove  by  it  an 
agreement  to  re-pay  the  money  borrowed  on 
a  particular  day,  and  I  understand  a  deci- 
sion to  the  same  effect  has  been  come  to  by 
the  Full  Bench  within  the  last  few  days. 
These  decisions  proceed  upon  the  principle 
that  such  a  document,  although  contained  in 
one  piece  of  paper,  may  be  looked  upon  as 
containing  two  distinct  things — a  promise  to 
re-pay  the  money,  and  an  undertaking  that 
certain  lands  shall  be  held  as  security  for 
the  re-payment.  I  think,  on  the  authority  of 
those  decisions,  that  the  document  in  this 
case  may  be  looked  upon  precisely  in  the 
same  way  as  really  containing  two  distinct 
things;  first,  an  acknowledgment  of  the 
receipt  of  the  money,  and,  secondly,  a  con- 
veyance of  the  property  sold.  Now,  it  is 
only  as  an  acknowledgment  of  the  receipt 
of  the  money  that  the  deed  is  sought  to  be 
used  in  this  case.  The  deed  contains  a  dis- 
tinct recital  that  the  consideration  was 
2,650-  rupees,  that  925  rupees  was  paid  in 
cash,  and  that  the  remainder  should  be  set 
off  against  these  several  debts,  each  of  which 
Is  specified  in  the  deed.  That  part  of  the 
deed  is  wholly  distinct  fiom  the  part  which 
conve}S  the  property  to  the  plaintiff,  and  that 
is  the  only  part  which  the  plaintiff  seeks  to 
have  read  in  evidence ;  and  I  think  that,  upon 
the  principle  laid  down  in  the  decisions  1 
have  mentioned  above,  to  that  e.xtent  the 
plaintiff  had  a  right  to  have  the  document 
read,  namely,  simply  as  an  acknowledgment 

I 

*  Ante,  p.  222. 


of  the  receipt  of  the  money,  but  inasmuch 
as  the  first  Court  returned  the  document 
when  the  plaintiff's  pleader  proposed  lo  file 
it,  rejecting  it  as  inadmissible  in  evidence, 
the  plaintiff  has  not  had  an  opportunity  of 
giving  his  evidence  in  support  of  the  genuine- 
ness of  the  deed. 

I  think,  therefore,  that  the  case  must  go 
back  to  the  first  Court  to  try  that  question. 
If  that  Court  finds  the  deed  to  be  a  genuine 
document,  then  upon  these  recitals  and  the 
other  facts  which  have  been  proved  and 
found,  it  is  satisfactorily  shown  that  the  con- 
sideration failed,  and  the  plaintiff  will  be 
entitled  to  a  verdict  for  the  1,725  rupees. 

Kemp,  J, — I  concur. 


The  24th  September  1869. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hob  house,  Bart,^  yudges. 

Proceedings  to  keep  a  decree  alive. 

I  Case  No.  294  of  1869. 

I  Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Subordinate  Judge  of  Funetd- 
pore,  dated  the  i^th  May  jS6g, 

Khajah  Abdool  Gunnee  (Judgment-debtor), 

Appellant, 

versus 

Mr.  N.  P.  Pogose  (Decree-holder), 
Respondent, 

Messrs,  G.  C.  Paul,  R.  E.   Ttoidale,  and  C, 
Gregory  for  Appellant. 

Messrs.    \V.   Bourke  and   G,   Gregory  and 
Baboo  Kalee  Mohun  Doss  for  Respondent. 

The  principle  that  persons  who  are  not  parties  to  a 
suit  are  not  bound  thereby  is  not  applicable  to  proceed^ 
ings  taken  out  to  keep  a  decree  in  force;  the  la« 
simply  requiring-  that  some  such  proceeding  shall  haft 
been  taken  out  by  the  decree-holder  within  3  years  nett 
preceding  his  application  for  execution. 

Hobhouse,  J. — The  facts  of  this  case  are 
peculiar  and  require  to  be  stated  somewliii 
at  length. 

On  the  6th  June  1861,  one  Nujeeb- 
oonnissa  obtained  a  decree  against  Khajah 
Abdool  Gunnee,  the  appellant  before  us,  and 
others,  jointly  for  possession  of  a  3  annas 
10  gundahs  share  in  Certain  properties  to- 
gether    with     mesne-profils    of   the    same. 
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Off  the  I4ih  Falgoon  1270,  corresponding 
with  February  1864,  one  Joynath  Mozoom- 
dar  applied  for  execution  of  this  decree 
against  Abdool  Gunnee  and  certain  others  of 
the  judgment-debtors,  on  the  ground  that, 
under  a  deed  of  sale,  Nujeeboonnissa  had 
sold  the  decree  to  him. 


On  the  3rd  Cheyt  1270,  corresponding 
viih  the  i5ih  March  1864,  Nujeeboonnissa 
herself  applied  for  execution  of  the  same 
decree  against  certain  of  the  judgment- 
debtors,  but  without  mentioning  the  parti- 
cular judgment-debtor  (Khajah  Abdool 
Gunnee)  before  us.  So  far  as  Nujeeboonnissa's 
peliiion  is  concerned,  we  understand  that  it 
is  admitted  that  neither  she  nor  any  one 
deriving  from  her  took  out  execution-proceed- 
ings against  the  judgment-debtors,  except 
in  the  shape  of  the  application  I  have  men- 
tioned, until  the  31st  August  i863. 

On  the  2nd  May  1864,  the  Court  having 
jarisdiclion  to  execute  the  decree  heard  the 
respective  applications  for  execution,  which  I 
have  above  mentioned,  apparently  under  the 
provisions  of  Section  208  of  the  Code  of 
Civil  Procedure,  and  the  Court  held  that  no 
execution  could  be  permitted  to  either  of  the 
rival  applicants  until  the  rights  of  the  parties 
to  execute  had  been  determined  in  some  other 
Court.  Nujeeboonnissa  appealed  against  this 
order  to  the  High  Court,  and  on  the  13th 
December  1864  that  Court  remanded  the 
case  to  the  Court  below  with  instructions 
that  it  should  come  to  some  decision  as 
between  the  parties,  that  is  to  say,  as 
between  Nujeeboonnissa  and  Joynath,  as  to 
the  alleged  purchase  by  the  latter. 

On  the  1 8th  December   1864,  some  few 
days  after  this  decision,  Nujeeboonnissa  died. 
Then,  some  time  in  January   1865,  Joynath 
applied  to  the  Court  below  for  a  decision  in 
the  terms  of  the  High  Court's  order  of  re- 
mand.   That  decision  was  put   off   by   the 
Court  from  time  to  time  in  order   to   give 
the  heirs   of    Nujeeboonnissa    the     oppor- 
tunity lo  come  in:  but  at  last,  on  the  31st 
May  1865,   the    Principal    Sudder    Ameen 
declared,  as  he  calls  it  in  an  ex- parte  manner, 
that  Joynath   was   entitled   to    execute    the 
decree  pending    any    title    that    might    be 
established  by  the  heirs  of   Nujeeboonnissa. 
On  the  14th  June  1865,  Ahmed  Jan,  one 
of  the  heirs  of  Nujeeboonnissa,  applied  for  a 
review  of  this  order,  but  the  application  was 
refused.    He  then  appealed  to  the  High  Court, 
but  that  Court,  on  the  21st  December  1865, 
dismissed  his  appeal  pointing  out  to  him  that 
his  apparent  remedy  was  in  a  civil  suit. 


Next,  on  the  20th  December  1866,  certain 
of  the  heirs  of  Nujeeboonnissa  instituted  a 
regular  suit  against  Joynath,  and  others,  not 
apparently  against  any  of  the  judgment- 
debtors,  to  set  aside  the  deed  of  sale  on  which 
Joynath  relied,  and  to  have  it  declared  that 
they  had  a  right  to  execute  the  decree  in 
question. 


On  the  6th'^  March  1867,  the  heirs  of 
Nujeeboonnissa  got  a  decree  setting  aside  the 
deed  of  sale  of  Joynath  and  declaring  that 
they  might  execute  the  decree,  and  thereafter, 
viz.,  on  the  31st  August  1868,  Mr.  N.  Pogose, 
the  respondent  before  us,  having  succeeded 
to  the  rights  of  Nujeeboonnissa,  prayed  to 
execute  the  decree  of  the  6th  June  1861.         ^ 

The  objections  which  are  taken  by  the 
judgment-debtor,   Khajah  Abdool   Gunnee, 
before  us  seem  to  us  to  be  of  two  kinds  : 
First  of  all,  that  the  proceedings  on  the  part 
of  Nujeeboonnissa  were  not  carried  on  in 
good  faith ;  and,  secondly,  that,  if  they  were 
carried   on   in    good   faith,   still    they   were 
carried  on  behind  the  appellant's  back,  and 
therefore  could  not  be  looked  at  as  proceed- 
ings against  him.     It  is  not,  as  I  understand 
it,   contended  that   the  application   of   Nu- 
jeeboonnissa of  the  15th  March  1864  was  not 
a  proceeding  in  execution  of  her  decree.    That 
point  seems  to  be  conceded,  and  indeed  that 
point  has  been,  as  we  understand  it,  con- 
clusively ruled  by  the  Full  Bench  decision 
to  be  found  at  page  98,  Volume  VI.,  Weekly 
Reporter.    That  proceeding  was  obviously  in 
time,  and  obviously,  too,  we  think,  upon  the 
mere    statement    that    I    have    just    made 
of  what   was  done  by  Nujeeboonnissa  and 
those   deriving  from  her   that  all   the   pro- 
ceedings we  have  mentioned  must  be  con- 
sidered to  have  been  made  in  good  faith. 
The    decree-holders    asked    for    execution 
against  the  judgment-debtors.     They  were 
opposed  in  that  application  by  a  person  who 
said  that  he  was  alone  the  person  who  had  a 
right  to  execute.     They  at  once  joined  issue 
with  that  person.     They  contested  the  claim 
with   all   diligence   in  .the   first   Court   and 
with    equal    diligence    in    the    2nd    Court, 
that  is  to  say,  in  the  High  Court  on   the 
2nd    December  1864.     Her   heirs,   on    her 
decease,   also     contested     that    claim    and 
with   diligence.     They   did   so   first  in  the 
Court    having    jurisdiction    to   execute    the 
decree,  and  then  again  in  the  High  Court.    It 
was  there  pointed  out  to  them  that  their  re- 
medy was  in  a  civil  suit.      With  such  dili- 
gence as  we  may  expect  from  natives  of  this 
country  and  with  reference  to   the  known 
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expense  of  litigation  in  such  a  case,  they 
instituted  that  civil  suit,  and  prosecuted  that 
suit  until  they  got  a  decree  removing  the  ob- 
stacle that  lay  in  the  way  of  their  executing 
the  original  decree.  It  seems  to  us  that  it 
cannot  be  contended  that  these  were  not  pro- 
ceedings in  good  faiih,  that  is  to  say,  with 
the  purpose  and  intention  to  carry  the  original 
decree  into  execution. 

The  next  point  is  whether,  when,  as  a 
matter  of  fact,  the  judgment-debtor,  Khajah 
Abdool  Gunnee,  never  had  any  notice  of  these 
proceedings,  they  Were  yet  sulFicient  to  keep 
the  original  decree  in  force.  The  material 
words  of  the  law  are  :  **  No  process  of  exe- 
"  cution  shall  issue  to  enforce  any  judgment 
►"  or  decree  unless  some  proceeding  shall  have 
"  been  taken  to  enforce  such  judgment  or 
"  decree,  or  to  keep  the  same  in  force  within 
"three  years  next  preceding  the  application 
"  for  such  execution."  It  is  contended  that 
the  general  principle  that  persons  who  are 
not  parties  to  a  suit  are  not  bound  there- 
by must  be  applicable  to  this  case,  but  we 
think  that  Here  we  must  take  the  law  as  it 
stands,  and  that  we  are  not  bound  to  suppose 
that  that  law  is  at  all  governed  by  the  prin- 
ciple for  which  the  learned  Counsel  for  the  ap- 
pellant contends  ;  and  we  think  that  the  very 
facts  of  this  case  show  that  there  are  very 
good  reasons  why  the  law  in  question  should 
not  be  governed  by  the  principle  contended 
for.  The  law  simply  requires  that  the  decree- 
holders  shall  have  taken  out  some  proceeding 
to  keep  his  decree  in  force  within  3  years 
next  preceding  his  application  for  execution. 
The  rulings  of  this  Court  which  have  been 
brought  under  our  notice,  viz.y  the  one  which 
I  have  before  alluded  to  in  Volume  VI.,- 
Weekly  Reporter,  and  others  at  page  24, 
Volume  IV.,  pages  98  and  99,  Volume  VIII.; 
and  page  248,  Volume  X  ,  do  not  seem  to  me  to 
go  further  than  this,  rvs.,  that  the  proceeding 
to  be  taken  out  by  the  decree-holder  must  be 
taken  out  in  good  faith,  and  that  a  suit  car- 
ried on  in  furtherance  of  an  intention  to  exe- 
cute is  a  proceeding  within  the  meaning  of 
Section  20  of  the  Act.  I  do  not,  therefore, 
think  that  any  one  of  these  rulings  carries 
us  sufficiently  far  so  as  to  be  rulings  on  the 
point  we  have  to  decide,  although  there  are, 
no  doubt,  in  those  rulings  expressions  which 
seem  to  show  that  all  that  has  to  be  consi- 
dered with  reference  to  any  proceeding  of  the 
decree-holder  is  whether  such  proceeding  was 
taken  by  the  decree-holder  in  good  faiih  in 
order  to  carry  out  the  execution  of  his 
decree.  But  as  I  have  said  before,  I  think 
that   the  words  of  the  law   are   sufficiently 


clear,  and  that  we  may  stand  upon  those 
words;  and  I  will  take  this  particular  case 
as  showing  that,  in  my  judgment,  it  may  be 
impossible  in  many  cases  for  a  decree-holder 
to  proceed  against  his  judgment-debtor, 
except  to  the  extent  that  the  decree-holder 
has  done  in  this  case,  t'/s..  so  as  always  to 
have  the  judgment-debtor  before  the  Court. 

In  this  case  the  decree-holder  first 
applied  for  execution  within  the  pre- 
scribed period,  and  he  prayed  for  that  exe- 
cution against  the  properties  of  his 
judgment-debtors.  He  never  ceased  from 
the  years  1864  up  to  the  year  1867  making 
persistent  efforts  through  the  Courts  to  get 
at  the  judgment-debtors  and  their  properties. 
It  was  not  bis  fault  in  any  sense  that  he  did 
not  attain  his  object.  He  could  not  proceed 
except  through  the  Court,  and  the  Court  re- 
peatedly and  persistently  refused  to  aid  bira 
until  he  got  the  final  decree  in  March  1867. 
I  think,  then,  that,  upon  the  wording  of  the 
Ad  itself,  the  decree-holder  is  not  bound  to 
show  more  than  that  he  did  proceed  wiihin 
the  period  laid  down,  and  I  would  go  further 
and  sav  that  I  do  not  see  how  he  could  have 
made  the  judgment-debtors  parties  to  the 
suit  and  to  the  proceedings  which  he  carried 
on  against  his  alleged  vendees  from  the 
year  1864  to  1867. 

It  seems  to  me  that,  in  this  suit  and 
in  these  proceedings,  he  had  no  cause 
of  action  against  the  judgment-debtor  before 
us,  neither  do  I  think  that  even  the 
Court  itself,  under  the  provisions  of  Sec- 
tion 73,  could  have  made  the  judgment- 
debtor  a  party  to  the  suit.  The  lest  is 
whether  the  persons  whom  it  is  sought  to 
make  parties  have  any  share  or  interest  in 
the  subject-matter  of  the  suit,  or  are  likely 
to  be  affected  by  the  result.  Now,  the  suit 
in  this  instance  was  between  two  contending 
decree-holders.  One  said  he  was  the  decree- 
holder  and  the  other  the  contrary,  and  I  do 
not  see  what  share  or  interest  it  can  be  said 
that  the  judgment-debtors  had  in  the  suit. 
Neither  do  I  see  how  they  could  be  affected 
by  the  result  of  it.  They  were  bound  by 
the  decree  to  give  up  possession  and  to  pay 
wassilat  to  the  judgment-creditor,  whoever 
he  might  be,  and  it  seems  to  me  that  it  was 
immaterial  to  them  whether  the  one  person 
or  the  other  was  the  judgment-creditor.  We 
think  then  that,  on  the  whole,  the  I^vcr 
Court  was  right  in  holding  that  this  applica- 
tion for  execution  was  not  barred  by  the 
application  of  the  Statute  of  Limitation. 
We,  accordingly,  dismiss  this  appeal  with 
costs. 
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We  may  mention  that  there  were  other 
lines  of  argument  in  support  of  the  respond- 
ent's view  of  the  case  as  taken  bv  the  learn- 
ed  Counsel  for  the  respondent ;  but  as  we 
considered  that  the  case  went  off  on  the 
grounds  that  1  have  mentioned,  we  did  not 
think  it  necessary  to  go  into  those  points. 


I  ,^ 


The  24th  September  1869. 

Present : 

The  Hon'ble  (}.  Toch  and  Dwarkanath 
Milter,  JFttdges, 

Eobaflcement  of  rent — Excess  land — Lakheraj. 

Case  No.  1281  of  1869  under  Act  X.'of  1859. 

Special  Appeal  from  a   decision   passed  by 
ihe  Judge   of  Nuddea,    dated    the     6th 
January    i86q,    affirming    a    decision    of 
the  Assistant    Collector   of  Chooadangah^ 
dated  the  joth  November  iSOy, 

Modee  Huddin  Jowardar  (Defendant), 
Appellant^ 

versus 

.Mr.  V.  Sandes  and  another  (Ph\intiffs), 
Respondents. 

Bahoo  Mohinee  Mohuri  Roy  for  Appellant. 
No  one  for  Respondents. 


In  a  suit  to  recover  a  kuboolcut  at  enhanced  rates 
f'jr  excess  lands  where  defendant   filed  a   pottah   on 
«hich  were  endorsed  the  numbers  of  certain  dat^hs  of 
\   a  measurem<'nt  made  by  the  zemindar  and  composing 
I   a  mokurruree  tenure,  and  also  pleaded  that  part  of 
I   the  excess  land  was  lakheraj,  it  was  held,  in  regard 
to  the  land  claimed  as  lakheraj,  th^t  plaintiff's  remedy 
lay  in  a  suit  for  resumption  and  assessment,  and,  with 
fe^rd  to  the  land  covered  by  the  pottah,  that  defend- 
ant was  entitled  to  hold  the  whole  of  the  lands  comprised 
^ithiD  the daghs,  notwithstanding  that  a  recent  measure- 
nicut  showed  a  greater  extent  of  area  than  had  been 
fonnerly  ascertamed. 

Jj>ch,  J, — Plaintiff  sues  to  recover  a 
kuboolcut  at  enhanced  rates  after  service  of 
notice.  The  defendant  files  a  pottah,  on  the 
back  of  which  are  endorsed  the  numbers  of 
cenain  daghs  of  a  measurement  made  by 
ihe  zemindar  in  1225,  which  daghs  compose 
ihe  mokurruree  tenure  held  by  the  defendant. 
Pan  of  the  land  is  also  claimed  by  the 
defendant  as  lakheraj. 

The  Lower    Courts   have    held    that    the 
pottah  is  valid,  and  that  the  rent  of  the  area 
covered  by  it  cannot  be  enhanced,  but  that,  ' 
as  that  area  has  on  measurement  been  found 


to  be  in  excess  of  the  quantity  for  which 
rent  had  been  previously  paid,  such  excess 
is  liable  to  assessment. 

The  defendant  urges  in   special   appeal — 

ist. — That,  with  regard  to  the  lands  found 
10  be  in  excess  of  his  mokurruree  pottah  and 
rent-free  tenure,  he  must  be  con^dered  as  a 
trespasser,  and  therefore  the  present  suit  for 
a  kuboolcut  will  not  lie. 

2nd. — That  the  notice  of  enhancement 
did  not  state  Clause  3,  Section  17  of  Act  X. 
of  1859,  ^s  a  ground  of  enhancement. 

,7/7/. — That  it  has  not  been  shown  that 
the  defendant  held  any  lands  in  excess  of  the 
daghs  mentioned  in  the  pottah. 

4th. — The  lands  claimed  as  lakheraj 
should  have  been  exempted,  as  plaintiff  has 
failed  to  show  that  any  relationship  of  land- 
lord and  tenant  existed  with  regard  to  these 
lands. 

Sth. — The  Lower  Court  is  wrong  in  de- 
claring all  the  lands  claimed  by  defendant 
as  lakheraj  to  be  liable  to  assessment  at 
present,  and  referring  the  defendant  to  a 
civil  suit  to  determine  how  much  each  is  to 
enjoy  as  such. 

This  case  appears  to  be  covered  by  (he 
judgment  of  this  Court  reported  in  6 
Weekly  Reporter,  page  57,  Act  X.  Rulings  ; 
and  a  judgment  of  the  Privy  Council  in  the 
case  of  Rajah  Suttesh  Churn  Ghossal,  re- 
ported in  II  Weekly  Reporter,  page  10, 
Privy  Council  Rulings  (which  we  quote), 
appears  to  be  to  some  extent  applicable  to 
the  present  case:  "Their  Lordships,  how- 
"ever,  are  of  opinion  that  there  are  further 
•*  objections  to  the  maintenance  of  the 
"  present  suit  in  respect  of  these  parcels  of 
"  land.  There  is  no  evidence  that  the 
"  appellant  has  ever  paid  to  the  respondents 
'*  any  rent  except  the  sum  of  Sicca  Rupees 
**  136-13-10,  being  the  rent  reserved  by  the 
"pottah  in  respect  of  the  67  beegahs  and 
"  3  coitahs.  He  disputes  the  title  to  rent 
"  in  respect  of  the  other  parcels  treating 
"one  parcel  as  lakheraj,  the  other  as  held 
"of  a  different  landlord.  A  suit  for  en- 
"  hancement  implies  such  a  privity  of 
"title  or  tenure  existing  between  the 
"  parties  that  a  claim  to  some  rent  is  legally 
"  inferrible  from  it,  and  there  is  here  proof 
"that  that  relation  is  denied  to  have 
"existed  at  any  time  between  the  parties 
"in  respect  of  these  two  parcels  of  land. 
"  As  to  the  latter  portion,  when  the  respond- 
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*  ent's  liile  is  denied  and  the  right  of  another 
'  zemindar  set  up,  the  proper  remedy  seems 
'  to  be  by  a  suit  in  the  nature  of  an  eject- 

*  ment.     Again,  if  the  lands  alleged  to  be 

*  lakheraj  lie  within  the  respondent's  zemin- 

*  dary,  the  law  has  given  ihem  an  appro- 

*  priate  remedy  in  a  suit  for  resumption  and 
'reassessn»«nt." 

Now,  with  regard  to  the  land  claimed 
by  defendant  as  lakheraj,  the  judgment  of 
the  Privy  Council  from  which  we  have  quot- 
ed clearly  shows  what  course  the  plaintiff 
should  pursue ;  and  with  regard  to  the  land 
covered  by  the  maurasi  pottah  which  has 
been  found  a  valid  document,  we  think  the 
defendant  is  entitled  to  hold  the  whole  of 
the  lands  comprised  wjthih  the  daghs  en- 
dorsed on  the  pottah  as  included  in,  and  ap- 
pertaining to,  his  maurasi  tenure,  notwith- 
standing that  recent  measurement  makes  the 
area  comprised  in  them  of  a  greater  extent 
than  formerly  ascertained.  It  is  clear  that 
the  land  within  certain  daghs  was  given  to 
the  defendant  as  forming  his  maurasi 
tenure,  and  he  is  clearly  entitled  to  hold  as 
such  all  land  found  within  those  daghs.  If 
he  have  overstepped  those  boundaries,  he  has 
trespassed  on  land  for  which  he  held  no  en- 
gagement, and  must  be  proceeded  against  as  a 
trespasser.  We  reverse  the  judgment  of  the 
Courts  below,  and  dismiss  the  suit  with  costs 
to  defendant  in  all  Courts. 


The  24th  September  j  869. 

Present  : 

The  Ilon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Resumption  of  lakheraj — Limitation— Regula- 
tion XIX.  of  1793— Purchaser's  rights— Sale 
under  Section  13,  Act  XL,  1859. 

Case  No.  44  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghlyy  datexi 
the  jgth  December  1868, 

Kasheenath  Koonwar  (Plaintiff),  Appellant^ 

versus 

Bunko  Beharee  Chowdhry  and  others  (De- 
fendants), Respondents, 


The  Advocate-General  and  Bahooi  Hevi 
Ch under  Banerjee.  and  Uvibica  Churn 
Banerjee  for  Appellant. 

Baboos  Roinesh  Chunder  Milter  and  Bipttt^ 
Beharee  Dutt  for  Respondents. 

Where  a  grant  of  lakheraj  land  was  made  subsc- 
qucnt  to  the  ist  of  December  17^,  the  cause  of  actloo 
founded  on  the  proprietor's  ng-ht  to  dispossess  the 
p^rantee  under  Section  lo, Regulation  XIX.  ot  1703,  aro&e 
immediately  on  the  passing  of  that  law,  and  no  ^it 
could  be  maintained  upon  it  after  the  ist  May  1S5}, 
/.  e.y  60  years  after  the  date  when  it  first  arose. 

Where  the  share  of  an  estate  is  sold  under  Sec- 
tion 13,  Act  XI.,  1859,  for  arrears  of  revenue  due  in 
respect  of  that  share,  the  purchaser  does  not  acquire 
it  free  of  encumbrances  or  with  the  right  to  avoid 
under-tenures. 

Markby,  J. — In  this  case  it  appears  that, 
on  the  6th  of  Bysack  1198  B.  S.,  an  ar- 
rangement was  made  between  the  Maharajah 
of  Burdwan  and  one  Ram  Narain  Chowdhry, 
through  whom  the  defendants  claim,  for 
an  exchange  of  two  pieces  of  land;  one 
comprising  175  beegahs  held  as  debuitor 
lakheraj  in  Mouzah  Kindooly,  the  other 
comprising  441  beegahs  of  mal  lands  in 
Mouzah  Goorbaree.  What  was  intended  bj 
this  transaction  I  take  to  be  this:  that  the 
175  beegahs  which  were  formerly  lakheraj 
of  Kindooly  should  cease  to  be  so,  and  the 
441  beegahs  which  were  formerly  mal  of 
Goorbaree  should  become  lakheraj ;  the  re- 
sult as  regards  the  revenue  being  the  same, 
inasmuch  as  the  collections  of  the  two 
plots  were  the  same,  namely,  Rs.  500. 

Subsequently,  the  Maharajah  fell  into  ar- 
rears of  revenue  in  respect  of  the  Tarof 
Muntesser,  and  a  portion  thereof,  the  Hoo- 
dah  of  Mokoondpore  comprising  the  Mou- 
zah Goorbaree  in  which  the  441  beegahs 
are  situate,  was  sold  by  the  Government  to 
one  Gutteenath  Roy,  who,  on  the  26th  Magh 
i20[,  sold  to  Ram  Narain  Chowdhry  ten  of 
the  mouzahs  situate  in  this  Hoodah,  includ- 
ing Goorbaree. 

In  the  year  1834,  the  Government,  at  the 
instance  of  an  informer,  took  proceedings 
to  resume  550  beegahs  of  land  including  the 
441  beegahs  now  in  dispute.  The  Collector 
of  Hooghly  dismissed  the  claim  of  the  Go- 
vernment, being  of  opinion  that,  though  the 
exchange,  as  being  made  subsequently  to  ist 
December  1790,  was  invalid,  so  far  as  it  at- 
tempted to  create  a  lakheraj,  by  reason  of 
the  provisions  of  Section  10  of  Regulation 
XIX.  of  1793,  yet  that,  under  those  provi- 
sions, only  the  zemindar,  and  not  the  Govern- 
ment, was  entitled  to  resume. 
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How,  or  at  what  date,  the  zemindary- 
rights  in  respect  of  Goorbaree  passed  out  of 
the  hands  of  the  ancestors  of  the  defendants 
does  not  appear,  but  it  appears  that  at  some 


the  time  of  the  Permanent  Settlement.  And 
he  has  further  relied  on  Regulation  II.  of 
1805. 

It  appears  to  me  that    in  this  case  it  is 


time  prior  to  1867,  three    persons,  namely,  ;  not  necessary  to  go  beyond  the  last  of  these 

Man  Gobind,  Gopee  Kfisto  Ghose,  and  Issur  !  several  provisions  of  the  Legislature  for  the 

Chunder  Ghose,  had  been   recorded    in  the    protection  of   persons    in   possession.     Had 

Collector's  books  ^s  proprietors  of  Goorbaree.  ,  issur  Chunder  himself  brought  this  suit,  he 

These  persons,  being  owners  of  specific  por-    vvould  have  been  undoubtedly  barred  under 

lions  of  Goorbaree,  applied  to  the   Collector    ihe  first  branch  of  the  3rd  article  of  Section 

under  Section  u  of  Act  XI.  of  1859,  and  the    3  of  Regulation  II.  of  1805.     The  cause  of 

Collector  opened  separate  accounts  with  each    action  which  is  in  this  case  founded  on  the 

of  them  for  the  revenue  of  their  respective    right  to  dispossess  undoubtedly  arose  imme- 

shares.    The    revenue    payable   in    respect  |  diately   on   the   passing   of   the    Regulation 

of  the  share  recorded  in  the  name  of  Issur  j  XIX.  of  1793,  which  by  Section   xo  author- 

Chunder  Ghose    having  fallen    into   arrear,  ,  ized  and  required  the  proprietor  responsible 

that  share  was  put  up  for  sale  under  Section  |  for  the  revenue  to  dispossess  ihe  grantee  of 

13,  and  purchased  by  the  plaintiff.  The  plaint-  i  lakheraj  lands  if  the  grant  were  subsequent 

iff  claimed  as  part  of  the  share  which  he  1  to  the    ist  of  December  1790.     Had  Issur 

bad  purchased  the  441  beegahs  given  in  ex-  |  Chunder  been  the  plaintiff  in  this  case,  this 

change  by  the  Maharajah  of  Burdwan  to  the    cause  of  action  would  have  been  transmitted 

predecessors  of  the  defendants,  and  which,  ,  to   him,   but   no   suit   could  be  maintained 

after   the   zemindarvrrights    passed   out    of    upon  it  by  Issur  Chunder  at  any  rate  after 

their  hands,    had   still     remained    in   their    the  ist  May   1853,  that  is,  sixty  years  after 

possession.      In     the      sale-certificate,    the    the  date  when  it  first  arose.     This  view  is, 

share  of  Issur  Chunder  is  described  as  con-    I  think,  fully  supported  by  the  case*  in  X. 

sisting  of   1,475   beegahs,  and  I  assume,  for    Moore,  page    214,   which    was   relied    upon 

the  purposes   of  the  present  argument,  that    by  the  respondent. 

the  44 1  beeeahs   are   comprised  within    the        rp,  •         .l      r  •        l  .l       ^1. 

,   -. -  u        2        u*>.u    ^  «.C  .^  J  T  «      r^u  The   question,   therefore,    is   whether  the 

1475  beegahs,  which  constituted  Issur  Chun-  u  r  i  /^u     j    •      u  ^     j 

/<J/';  •^^^^^J  oU«,^  purchaser  of  Issur  Chunder  s  share  stands 

uer  s  recorded  snare.  r  ,     .  .  .        .        ,  ^^,       , 

in  any  better  position  than  Issur  Chunder 

The  defendanU  refused  to  give  up  posses-  I  himself.     If  so,  it  must  be  by  reason  of  the 
sion  of  these  441  beegahs  to  the  plaintiff,  j  circumstances   under   which   this   sale  took 


and  he  accordingly  brought  this  suit  to 
recover  possession.  Other  property  is  also 
claimed  in  this  suit,  but  the  question  now 


place.  It  was  a  sale  by  the  Collector  for 
arrears  of  revenue  under  Act  XI.  of  1859. 
Now,  there  is  here  no  question  of  the  oper- 


under  consideration  relates  to  the  441  bee- .  ation   of   Section    37,   which     is    expressly 
gahs  only.  '  limited  to  the  case  of  the  sale  of  the  entire 

estate.  The  plaintiff,  therefore,  cannot 
The  Subordinate  Judge  held  that,  as  the  { claim  the  benefit  of  the  provision  in  that 
plaintiff  was  the  purchaser  of  a  share,  and  !  Section  that  the  purchaser  shall  acquire 
not  of  the  entire  estate  under  the  provisions  1  the  estate  free  of  all  incumbrances,  and  may 
of  Section  11  and  Section  54,  he  stood  in  avoid  and  annul  all  under-tenures.  The 
the  position  of  Issur  Chunder  only;  and  plaintiff  purchased  at  most  that  share  of  the 
that,  as  Issur  Chunder  has  not  chosen  to  call  estate  in  respect  of  which  arrears  of  revenue 
into  question  defendant's  rights,  and  more  were  due.  That  is  all  the  Collector  had  power 
than  12  years  had  elapsed  since  Issur  to  sell,  or  professed  to  sell,  under  Section  13. 
Chonder's  title  to  resume  or  assess  had  ac-  ;  Now,  assuming  that  Issur  Chunder,  though 
cmed,  the  plaintiff  was  barred  under  Clause  '  he  must  have  been  already  barred  under 
14  of  Section  i  of  Act  XIV.  of  1859.  j  Section  3  of  Regulation  XIX.  of  1793  from 

The  respondent,   besides  supporting  the  !  ;,«^^^'^^'"f  ^ZT^^'r.uU '?!  t^A^^^  ""^ 
judgment    of    the    Court    below,    has^  also  '  ^^^ff  't.f  ^h/ifi^  P'''" 

called  in  aid  the  proviso  of  this  Clause,  which  |  P""^^'.  °^  '^^^  ^vf '^  .  "   ^^*^^  .  ^.^^^    ^t^! 
A^^u,^^  .u«»  •*     u  II  u  •  *  •     J    comprised,  or  otherwise,  enter  into  a  val  d 

aeciares   that   no   suit   shal    be  maintained.       ^^    _  '  »      .,.     .u«  n^  .  r       V 

•,.*«  „.:»u:^  .      ^       r        .u    *•  u      .u    I  arrangement   with   the  Government  for  the 

even  withm  12  years  from  the  time  when  the  °.  *    r  »u  j      o      . 

title  of  the  plaintiff  or  the  person  through  '  ^f°"'°"'"^"  °l/^f,?:"""^""'^^^  Sect'on 
whom  he  claims  first  accruedi  if  it  be  shown  \  "  of  Act  XI.  o(  18,9;  and  assuming  also. 
that  the  land  has  been  held  lakheraj  from         •  chundrabullee  Debia,  appellant.  5  w.  R.  1. 
Vol,  XII.  es-a 


442 


Civil 


THE   WEEKLY    REPORTER. 


Rulings,  [Vol  Xfl. 


as  was  so  much  insisted  on  by  the  Advocate- 
General,  that  what  has  been  sold  and  con- 
veyed to  the  plaintiff  is  not  Issur  Chunder's 
right  and  interest  in  the  share,  but  the  share 
itself  in  respect  of  which  the  revenue  was 
separately  assessed,  still  I'should  come  clear- 
ly to  the  conclusion  that  the  plaintiff  did 
not  acquire  that  share  free  of  incumbiances  or 
with  the  right  to  avoid  under-tenures.  That 
right  is  only  conferred  on  purchasers  of  an 
entire  estate.  It  is  a  right  which  could  not 
exist  except  by  express  provision  of  the  Le- 
gislature. The  principle  of  the  Revenue  Laws 
appears  to  me  to  be  that  the  person  responsi- 
ble to  the  Government  for  the  revenue  is  the 
owner  of  the  land,  though  that  ownership  and 
all  rights  created  out  of  it  are  liable  to  extinc- 
tion. But  that  extinction  is  not  an  absolute 
one  following  simply  upon  a  default  in  pay- 
ment of  revenue,  even  when  that  default  is 
followed  by  a  sale.  The  Government  has 
clearly  laid  down  when  and  to  what  extent 
that  extinction  takes  place.  It  takes  place 
upon  the  sale  of  an  entire  estate  under  ihe 
provisions  of  Section  37,  and  then  only  sub- 
ject to  certain  reservations.  Upon  the  sale  of 
a  portion  of  an  estate  under  Section  13,  it 
does  not  take  place  at  all.  If  it  did  so  by 
virtue  of  the  sale  itself,  it  would  be  without 
the  reservations  contained  in  Section  37,  and 
the  sale  of  a  portion  would  be  more  destruc- 
tive than  the  sale  of  the  whole.  Upon  the 
wording  of  Act  XL,  I  can  come  to  no  other 
conclusion  than  that  the  purchaser  of  a 
share,  though  he  may  not  possibly  be  said 
strictly  to  claim  through  the  defaulting  own- 
er, nevertheless  acquires  the  shares  recorded 
in  the  name  of  the  defaulting  owner  subject 
to  all  rights  created  by,  or  gained  against, 
him  or  his  predecessors. 

I  should  have  come  to  this  conclusion  up- 
on the  general  provisions  of  the  Aft  and  the 
principles  upon  which  it  appears  to  me  to  be 
founded.  But  if  there  could  possibly  be  any 
doubt  upon  the  subject,  I  think  it  is  made 
quite  clear  by  Section  54,  which  provides 
that,  when  a  share  is  sold,  the  purchaser 
shall  acquire  the  share  subject  to  all  incum- 
brances, and  shall  not  acquire  any  rights 
not  possessed  by  the  previous  owner. 

The  result  is,  in  my  opinion,  that,  assuming 
the  441  beegahs  now  under  consideration  to 
be  comprised  within  the  1,475  beegahs 
which  formed  the  recorded  share  of  Issur 
Chunder,  the  plaintiff  cannot  mainiain  this 
suit  to  recover  them,  and  that  to  that  extent 
it  ought  to  be  dismissed. 

I  have  said  what  appears  to  me  sufficient 
to  dispose  of  this  case.    I  have  taken  a  some- 


what different  view  from  the  Subordinate 
Judge,  because  I  think  that  is  a  simpler 
mode  of  arriving  at  a  conclusion  ;  but  I  do 
not  wish  it  to  be  thereby  inferred  that  I  dif- 
fer from  the  view  taken  by  the  Subordinate  1 
Judge.  Upon  the  points  of  law  on  which 
he  dismissed  the  suit,  I  express  no  opinion. 

The  regular  appeal  is  dismissed  with  costs. 

Kemp,  y, — I  concur  in  this  judgnient 


The  25  th  September  1869. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Resumption — Rent-suit— Section  9,  RegnlatioB    ■ 

XIX,.  1793.  I 

Case  No.  1094  of  1869  under  Act  X.of  1859. 

Special  Appeal  from  a  decision  passed  hy 
Ike  Addilional  Judge  of  Jessore,  da  fed 
the  i*jih  February  i86g^  reversing  a  dtti- 
sion  of  the  Deputy  Collector  of  Khool- 
neah,  dated  the  20th  July  iSS'j, 

Madhub  Chunder  Bhudro  (one  of  the  Defend- 
ants), Appellant, 

versus 

Mohima  Chunder  Mojoomdar  (Plaintiff), 

Respondent, 

Baboo  Anund  Gopal  Paleet  for  Appellant 

Baboo  Nurendronath  Chatter jee  for 
Respondent. 

A  decree  for  resumption  under  Section  30,  RegnlaooB 
II.  of  1619,  does  not  entitle  the  proprietor  0Makh«aj 
land  to  bringr  a  suit  for  a  kuboolcut  in  a  Revenue  CoBit 
before  tlic  revenue  has  been  fixed,  and  he  has  a^rew 
to  pay  the  same.  Until  this  has  been  done,  the  relatioo 
of  landlord  and  tenant  cannot  come  into  existence 

Mitter,  7.— The  plaintiff  in  this  case,  hav- 
ing obtained  a  decree  against  the  defendant  for 
the  resumption  of  certain  invalid  lakheraj 
lands  ui)der  the  provisions  of  Section  30, 
Regulation  IL  of  1819,  brought  the  present 
suit  for  a  kubooleut  in  respect  of  those  lauds 
in  the  Couit  of  the  Deputy  Collector  of 
Khoolneah.  We  are  of  opinion  that  the 
Deputy  Collector  had  no  jurisdiclioo  to  " 
entertain  this  suit.  It  is  admitted  that  ibe 
defendant  has  never  attorned  to  the  plaintiff, 
and  it  is  also  admitted  that  there  has  been 
no  contract  between  the  parties  on  the 
strength  of  which  it  can  be  held  that  inc 
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ilatioQ  of  landlord  and  tenant  has  been 
tablished  between  them.  Under  such 
ircumstances,  it  is  clear  that  a  suit  for  a 
rabooleut  would  not  lie  in  the  Revenue 
Uoarts,  Clause  i,  Section  33,  Act  X.  of  1859, 
nng  applicable  to  cases  between  landlords 
id  tenants  only.  It  has  been  contended 
It  the  decree  for  resumption  ought  to  be 
msidered  as  sufficient  to  convert  the  defend- 
it  into  a  tenant  of  the  plaintiff.  But  this  con- 
jnlion  is  altogether  erroneous.  That  decree 
'loerely  declared  that  the  lands  in  question 
were  liable  to  be  assessed  with  revenue,  and 
it  coald  not  have  possibly  determined  that 
the  defendant  was  a  tenant  of  the  plaintiff 
in  respect  of  those  lands.  The  provisions 
of  Section  9,  Regulation  XIX.  of  1793, 
appear  to  ns  to  be  decisive  on  this  point. 
TlMit  Section  runs  as  follows  : — 

"The  rules  in  the  preceding  Section  are 
"  to  be  held  applicable  to  the  lands  specified 
"in  Section  6,  with  this  difference  that  the 
"proprietor,  farmer,  dependent  talookdar, 
"or  officer  of  Government  to  whom  the 
"revenue  may  be  payable,  shall  ascertain 
''the  produce  of  the  land  without  subject- 
"mg  the  grantee  to  any  expense,  and 
^  submit  the  accounts  of  it  to  the  Collector, 
"who  shall  fix  the  revenue  to  be  paid  for 
**tbe  lands  in  perpetuity,  reporting  the 
"  amount  for  the  confirmation  of  the  Board 
"of  Revenue,  who  are  empowered  in  cases 
"  in  which  it  shall  appear  to  them  proper  to 
"increase  or  reduce  the  amount.  If  the 
^^  proprietor  shall  agree  to  pay  the  revenue 
"required  of  him,  he  and  his  heirs  and 
"  successors  shall  hold  the  lands  as  a  depend- 
"ent  talook  subject  to  the  payment  of  such 
"  fixed  revenue  for  ever." 

It  is  clear  from  these  provisions  that  the 
revenue  assessable  upon  invalid  lakheraj 
lands  below  100  beegahs  must  be  fixed  by 
the  Collector  subject  to  the  confirmation  of 
the  Board  of  Revenue,  and  it  is  only  after  the 
proprietor  of  the  lakheraj  lands  has  agreed 
to  pay  the  revenue  thus  fixed  that  he  is  to  be 
considered  as  a  dependent  talookdar  en- 
titled to  hold  his  talook  from  generation 
to  generation,  subject  to  the  payment  of 
that  revenue.  There  can  be  no  doubt 
that  the  relation  of  landlord  and  tenant  can- 
not come  into  existence  until  the  lakheraj - 
dar  has  consented  to  pay  the  revenue  fixed 
hy  the  Collector,  and  it  is,  therefore,  clear 
that  the  plaintiff  ought  to  have  adopted  the 
course  prescribed  by  the  Section  above 
quoted,  instead  of  bringing  this  suit  for  a 
kabooleut  under  Clause  i,  Section  33,  Act 
X.  of  1859. 


It  has  been  argued  that  the  provisions 
of  Section  9,  Regulation  XIX.  of  1 793,  are 
not  applicable  to  this  case,  inasmuch  as  the 
Court  which  passed  the  decree  under  Section 
30,  Regulation  II.  of  18 19,  declared  that  the 
lands  in  question  were  alienated  as  lakheraj 
subsequent  to  the  ist  of  December  1790. 
But  the  answer  to  this  argument  is  very 
plain.  In  the  first  place,  we  are  bound  to 
take  the  decree  as  it  stands,  and  we  have 
nothing  to  do  with  the  reasons  upon  which 
the  judgment  which  led  to  that  decree  was 
based.  And  in  the  next  place,  it  is  perfectly 
clear  that,  if  the  lands  in  question  were  really 
alienated  as  lakheraj  subsequent  to  the  ist 
December  1 790,  the  Court  which  passed  that 
decree  had  no  jurisdiction  to  pass  it  under 
the  provisions  of  Section  30,  Regulation  II. 
of  1819. 

Holding  this  ^iew  of  the  case,  we  arc  of 
opinion  that  the  proceedings  held  by  both 
the  Lower  Courts  ought  to  be  set  aside  for 
want  of  jurisdiction,  and  the  plaintiff's  suit 
dismissed  with  costs  in  all  the  Courts.  Suit 
dismissed  accordingly. 


The  23rd  November  1869. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Acknowledgment  by  agent— Clause  15,  Section 

I,  Act  XIV.,  1859. 

Case  No.  134  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Loharduggah, 
dated  the  12th  March  i86(j, 

Lutchmee  Buksh  Roy  (Plaintiff),  Appellant, 

versus 

Pandey  Runjeet  Ram  (Defendant), 
Respondent, 

Mr,  R,  E,  Tividale  for  Appellant. 

Baboo  Nuleet  Chunder  Sein  for 
Respondent. 

An  acknowledgment  made  by  an  agent  which  was 
not  expressly  authorized  by  the  principal,  and  was  not 
a  necessary"  part  of  the  agent's  duty  on  the  occasion, 
cannot  be  dealt  with  as  an  acknowledgement  made  in 
conformity  with  Clause  15,  Section  i.  Act  XIV.,  1859. 

Jackson,  J, — It  seems  to  me  that  the  deci- 
sion of  the  Court  below  must  be  affirmed. 
The  plaintiff  sued  to  recover  possession  of 
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certain  properly  mortgaged  to  the  ancestor 
of  the  defendant  in  1790,  being  78  years 
before  the  commencement  of  the  suit.  He 
relied 'upon  a  petition  filed  by  an  agent  of 
the  defendant  in  a  certain  miscellaneous 
civil  proceeding  before  the  Principal  Assist- 
ant Agent  of  Loharduggah  in  1847,  as  con- 
stituting an  acknowledgment  of  the  mort- 
gagor's title  on  the  part  of  the  mortgagee, 
and  as  giving  the  mortgagor  a  period  of  60 
years  from  the  date  of  such  acknowledg- 
ment. But  that  document  Vvas  considered  by 
the  Deputy  Commissioner  who  tried  this 
suit  as  not  being  an  acknowledgment  such  as 
Clause  15,  Section  i,  Act  XIV.  of  1859, 
contemplates.  The  petition  (which  has  not 
been  read  to  us,  but  which  for  the  purposes  of 
this  decision  wc  may  assume  to  contain 
some  acknowledgment  of  the  title  of  the 
mortgagor)  appears  to  have  been  put  in  be- 
fore the  Court  of  Loharduggah  and  signed 
by  a  mooktear  who  was  empowered  by  a 
mooktearnamah  of  the  mortgagee  in  pos- 
session to  defend  a  certain  suit  or  appli- 
cation made  by  the  mortgagor  at  that  time. 

It  has  been  held  that  such  an  acknowledg- 
ment, signed,  not  by  the  principal,  but  by  an 
agent,  is  not  an  acknowledgment  within  the 
meaning  of  Clause  15,  Section  i  of  the  Act. 
I  am  far  from  saying  that  I  do  not  agree  in 
that  decision ;  but  whether  we  agree  in  it  or 
not,  it  is  certain  that  the  agent  who  signed 
that  acknowledgment  was  not  authorized 
expressly  to  do  so  by  his  principal,  and  that 
it  was  not  a  necessary  part  of  his  duly  upon 
that  occasion  to  make  any  such  acknowledg- 
ment. I  think  it  quite  clear,  therefore, 
that  such  unauthorized  and  needless  acknow- 
ledgment of  title  on  the  part  of  the  agent 
cannot  be  dealt  with  as  an  acknowledg- 
ment made  in  conformiiy  with  Clause  15, 
Section  i,  Act  XIV.  of  1859,  ^"^  ^^^^  con- 
sequently the  suit  was  not  brought  within 
the  proper  period  of  limitation,  and  was 
properly  dismissed  by  the  Court  below. 
The  judgment  of  that  Court  must  be  affirmed 
with  costs. 

Mr.  Twidale  also  contended  that,  al- 
though the  mortgage  took  place  in  1790, 
a  previous  decree  of  Court  between  these 
parties  had  ordered  that  the  mortgagee  was 
to  be  entitled  to  retain  possession  of  the 
mortgaged  premises  until  payment  was  made, 
and  that,  consequently,  under  the  terms  of 
that  decree,  the  mortgagee  had  a  distinct 
cause  of  action  arising  at  the  period  when 
payment  was  made. 

It  seems  to  me  that  this  contention  has 
no  force  whatever,  because  that  was  a  decre 


made  in  the  suit  in  which  the  mortg^ee 
sought  to  recover  possession  of  part  of  the 
mortgaged  property.  The  whole  effect  of 
that  decree,  therefore,  was  to  restore  him  to 
possession,  replace  the  parties  in  the  enjoy- 
ment of  their  rights  under  the  mortgage- 
agreement,  and  to  point  out — possibly  with  a 
view  to  prevent  any  like  proceedings  in 
future — that  the  mortgagee  was  entitled  to 
retain  possession  until  payment  was  made. 
It  was  obviously  the  business  of  the  mon- 
gagor,  if  he  desired  to  preserve  his  liile  and 
recover  possession  of  his  land,  to  be  diligeni 
and  to  pay  the  amount  of  principal  and 
interest,  and  obviously  no  declaration  of  the 
Court  in  1804  can  at  all  affect  the  express 
provisions  of  the  law. 

Markby^  J, — I  concur. 


The  2  4lh  November  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  ihe  Hon'ble  Dwarkanath 
Milter,  Judge. 

Costs. 

Case  No.  68  of  1869. 

Regular  Appeal  from  a  decision  passtd  hy 
the  Judge  of  the  24-Perguntiahs,  dated  t hi 
jgth  December  186S. 

The  Collector  of  the  24-Pergunnahs  (one of 
ibe  Defendants),  Appellant, 

versus 

C.  J.  Wilkinson  (Plaintiff)  and  another 
(Defendant),  Respondents. 

Baboo  Juggadanund  Mookerjee  for 
Appellant. 

Baboos  Kalee  Mohun  Dass,  Tarmknaik 
Sein,  Obhoy  Churn  Bose,  Grish  Chund(r 
Ghose,  and  Obiuash  Chunder  Bantryt 
for  Plaintiff- Respondent. 

Where  a  Collector  had  been  unnecessarily  made  a 
party  to  a  suit  in  which  damag^es  might  have  been 
awarded  against  him  had  he  not  appeared,  he  was  held 
entitled  to  his  costs. 

In  his  appeal  from  the  Judge's  order  passed  in  favor 

of  the  plaintiff  and  dlsallowin^^  his  own  claim  for  costs  a 

defendant  unnecessarily  made  a  co-defendant  a  rc>p<>oa- 

cnt.     As  this  respondent  could  not  be  injured  in  any  way 

n  this  appeal,  it  was  held  by  thp  Chief  Justice  (MittcrJ., 
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dissentiiMz)  that,  althoujfh  the  appeal  was  dismissed,  the  I  against  him  as  if  it  had  been  passed  in  his 


co-defendant  was  not  entitled  to  costs,  simply  because 
he  had  been  present  watching  the  case. 

MilUr.J, — I  coNCURwiih  the  learned  Chief 
Justice  in    holding    that    the    Collector    is 
enlilled  to  obtain  his  costs  from  the  plaintiff, 
respondent,    but    the    resp6ndent    Srecnaih 
Chowdhry  also  is,  in  my  opinion,*  entitled  to 
obtain  his  costs  from  the  Collector.     It   is 
very   true   that    the    Collector    has    in    his 
firounds  of  appeal   complained    against  the 
judgment  of  the  I^wer  Court  fo  far  only  as 
that  Court   disallowed    his   claim    for  costs 
against    the    plaintiff,   but    he   has,    in    his 
petilion   of  appeal,   placed    the    respondent 
Sreenath    Chowdhry   exactly    in    the    same 
caleifory  as  the  plaintiff.     1  do  not  think  that 
it  lies  in  the  Collector's  mouth  to  say  that 
Sreenath     Chowdhry    ought     not    to     have 
appeared.     If   Sreenath  Chowdhry  had  ap- 
peared, it  is  only  because  the  Collector  made 
him  a  respondent  in  the  appeal ;  and  he  was, 
therefore,  justified    in    appearing   to    watch 
his  own  interests,  that  is  to  say,  to  see  that 
the  Collector  did  not  improperly  obtain  any 
decree  against  him.     He  has  good  grounds, 
in  my  opinion,  to  say  that  he  has  been  mis- 
led by  the  course  adopted  by  the  Collector; 
and  although  he  was  not  interested  in  oppos- 
ing the  claim  of  the  Collector,  so  far  as  that 
claim  related  10  the  demand  for  costs  against 
the  plaintiff,  he  was  nevertheless  interested 
in  seeing  that  no  decree  was  passed  against 
himself. 

I  would  add  that,  although  the  Collector 
has  not,  in  his  grounds  of  appeal,  advanced 
any  specific  claim  against  Sreenath  Chow- 
dhry, yet,  when  Sreenath  Chowdhry  was 
served  with  the  notice  of  the  appeal,  he  was 
not  served  with  a  copy  of  those  grounds. 
But  even  if  he  had  been  furnished  with 
such  a  copy,  he  would  not  have  possibly 
calculated  that  the  Collector  would  not  try 
to  make  him  responsible  by  urging  new 
pounds  of  appeal  at  the  time  of  hearing. 
The  very  fact  that  a  party  is  made  a  re- 
spondent in  an  appeal  would  imply  that  the 
appellant  asks  for  some  relief  against  him ; 
and  if  the  appellant  is  not  entitled  to  such 
relief,  the  party  who  was  thus  made  a 
respondent  is  entitled  to  appear  before  the  i  present  watching  the  case.  It  appears  to 
Court,  and  to  say  that  no  such  relief  ought  to  me  that,  the  costs  being  in  the  discretion  of 
l>e  given.  the  Court,   we  would   be  exercising  a  very 

If  Sreenath  Chowdhry  had  not  appeared  unsound  discretion  in  giving  the  co-defendant 
in  this  case,  notwithstanding  that  he  was  1  his  costs  for  watching  the  case.  Under 
made  a  respondent  by  the  appellant,  the  '  these  circumstances,  it  appears  to  me  that 
Court  might  have  by  mistake  made  a  decree  the  respondent  Sreenath  Chowdhry,  who  has 
against  bira,  and  such  a  decree,  when  made,  1  appeared  in  this  appeal,  is  not  entitled  to  his 
would   have    been    just    as    much    binding    costs  as  against  the  Collector. 


presence.  It  may  be  said  that  Sreenath 
Chowdhry  might  have  reasonably  supposed 
that  no  such  mistake  was  likely  to  be  com^ 
mitted  by  the  Court,  but  he  was  not  bound 
to  trust  to  his  own  calculation  of  probabilities 
as  to  what  the  Court  would  do,  or  would  not 
do,  and  to  run  the  risk  of  such  a  decree 
being  passed  against  him  in  his  absence. 

Peacock,  C.  J. — The  Collector  was  un- 
necessarily made  a  party  to  the  suit,  and  he 
might  have  had  damages  awarded  against 
him  if  he  had  not  appeared.  Under  these 
circumstances,  1  think  that  he  ought  to  have 
his  costs  in  the  Lower  Court. 

In  this  case,  a  conflict  was  raised  among* 
several  persons  as  to  the  division  of  a  sum 
of  money  which  had  been  assessed  as  the 
value  of  lands   taken   for   public   purposes. 
The  plaintiff  made  the  Collector  a  defend- 
ant in  the  suit.     The  Collector  stated  sub- 
stantially   that    he   had   no    interest   in    the 
claim ;  that  the  compensation-money  was  held 
in  deposit  under  the  order  of  the  Civil  Court, 
and  that  he  was  ready  to  pay  over  the  money 
according   to   the   directions   of  the    Court. 
In  deciding  the  case  in  favor  of  the  defend- 
ants, the  Judge  held  that  the  Collector  was 
not  entitled  to  his  costs  against  the  plaintiff, 
as  it  was  unnecessary  to  make  the  Collector 
a  defendant,  and  it  was  unnecessary  for  him 
to  appear.     The  Collector  thought  he  was 
entitled  to  his  costs,  and  he  appealed  to  this 
Court ;  but  unfortunately  he  made,  not  only 
the  plaintiff,  but  one  of  the  co-defendants,  a 
respondent  in  the  appeal.     That  co-defend- 
ant has  now  appeared.     He  has  not  argued 
the  question  as  to  whether  the  decree  of  the 
Judge  was  right  or  wrong  in  refusing  the 
Collector's  costs  as  against  the  plaintiff,  nor 
has  he  any  interest  in  -the  question.     The 
Collector  has  succeeded  in  his  appeal,  and 
the  ordinary  course  would  be  to  decree  the 
appeal  with  costs.     The  co-defendant  who 
appears,  and  who  is  not  injured  and  cannot 
be  injured   in  any  way,  and  who   has   not 
argued  the  case,  and  has  not  supported  the 
decree  of  the  Lower  Court,  contends  that  he 
is  entitled  to  his  costs,  because  he  has  been 
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The  appeal  of  the  Collector  is  allowed, 
and  the  Collector  is  entitled  to  his  costs  in 
the  Lower  Court  against  the  plaintiff  in  the 
suit,  with  costs  of  this  appeal  as  against  the 
plaintiff-respondent,  and  not  against  the 
other  respondents. 


The  25lh  November  1869. 

Present : 

The  Hon'ble  F,  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Enhancement  of  rent— Appeal 

Cases  Nos.  1529  to  1532  of  1869  under  Ad 
»  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  yth  May 
i86g,  affirming  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  30th 
January  i86g. 

Omrao  Sing  (Plaintiff),  Appellant, 

versus 

Toofanee  Roy  (Defendant),  Respondent. 

Baboo  Grish  Chunder  Ghost  for  Appellant. 

Mr,  C,  Gregory  for  Respondent. 

Where  a  suit  for  enhancement  of  rent  is  decided  by  a 
Ekputy  Collector  upon  the  issue  whether  a  notice  has 
been  served  or  not,  without  any  question  of  the  rig^ht  to 
enhancement  arising,  the  appeal  lies  to  the  Collector, 
and  not  to  the  Judge. 

Kemp,  J, — These  four  appeals  will  be 
governed  by  one  decision.  The  suit  was 
for  rent,  on  the  allegation  that  the  defendant 
had  paid  at  a  varying  rate  in  the  past  and 
previous  years.  There  can  be  no  doubt  that 
the  claim  was  for  a  higher  rate  of  rent  than 
that  paid  in  the  preceding  year,  and  there- 
fore, under  Section  13  of  Act  X.  of  1859, 
now  Section  14  of  Act  VIII.  of  1869 
[Bengal  Council],  the  rent  of  the  tenant 
could  not  be  enhanced  unless  a  written  notice 
was  served  upon  him  as  enacted  by  the  law. 
The  defendant  in  this  case  did  not  dispute 
the  plaintiff's  right  to  enhance,  but  rested 
his  case  on  the  absence  of  any  notice  of  en- 
hancement, and  that  was  the  issue  on  which 
the  parties  went  to  trial,  namely,  whether  a 
notice  had  been  served  or  not. 

The  first  Court  decided  that  no  notice 
had  been  served.  On  appeal,  the  Judge 
held  that,  as  the  right  to  enhance  or  other- 
wise vary  the  rent  of  the  defendant's  hold- 


ing had  not  been  determined  by  the  Lower 
Court,  no  appeal  would  lie  to  his  Court,  and 
that  the  appeal  ought  to  have  been  made  to 
the  Collector  under  Section  153  of  the  old 
Aft,  now  Section  102  of  the  new  Aft. 

We  are  of  opinion  that  this  finding  of  the 
J  ud  ge  is  correct.  There  was  no  determinatioo 
of  the  righc  to  enhance,  the  case  not  hav- 
ing advanced  to  that  stage  of  enquiry.  The 
suit  went  off  upon  the  simple  question  of 
whether  a  notice  was  served  or  not ;  and  fail- 
ing proof  of  that  notice,  no  qaestion  of 
right  to  enhance  could  arise,  and  therefore 
the  appeal  ought  to  have  been  made  to  the 
Collector,  and  not  to  the  Judge. 

We  dismiss  the  four  special  appeals  with 
costs  in  each  case. 


The  27th  November  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Hindoo  law— Sale  of  ancestral  property—Le- 
gal necessity — Canse  of  action— Consent  o( 
sharers— Purchaser's  rights. 

Case  No.  1053  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  lyth  February  i86g,  affirming  a 
decision  of  the  Officiating  Subordinate 
Judge  of  that  District,  dated  the  joih 
June  1868. 

Nuthoo  Lall  Chowdhry  (Defendant), 
Appellant, 

versus 

Chedee  Sahee  and  others  (Plaintiffs), 
Respondents, 

Messrs,  R.  E,  Twidale  and  C,  Gregory  for 

Appellant. 

Baboos  Unnoda  Pet  shad  Banerjee2XiA.  Gopal 
Lall  Mitter  for  Respondents. 

In  a  suit  by  the  sons  and  grandson  of  one  iV  to  set 
aside  a  sale  by  A^  of  a  part  of  the  ancestral  estate  tP 
5,  whose  rights  and  interests  in  the  estate  were  por» 
chased  at  auction  by  the  defendant  N  L,  it  was— 

Held  that  the  cause  of  action  to  the  sons  wouU 
accrue,  and  limitation  run,  from  the  date  on  which  j 
got  possession  from  iV. 

Held  that  the  consent  of  the  elder  brother  woaM 
not  make  the  transfer  valid,  inasmuch  as,  by  the  Mitak- 
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shafa  Law  the  consent  of  all  the  shareholders  would  be 
necessary  even  to  the  alienation  of  his  own  share. 

Hkld  that  as  the  purpose  to  which  the  purchase- 
money  was  applied  was  to  meet  an  obligation  purely 
personal  to  A'';  and  as  the  sale  in  no  way  benefited  the 
estate,  the  sale  was  illegal,  and  the  purchaser  had  no 
right  to  a  refund  of  the  purchase-money. 

Glover,  y, — This  was  a  suit  by  the  sons 
and  grandson  of  one  Nirbhoy  Singh  to  set 
aside  a  sale  made  by  their  relative  to  the 
defendant  Soambur  Singh,  on  the  ground 
that  it  was  effected  without  their  consent,  and 
was  not  justified  by  any  such  necessity  as  the 
Hindoo  Law  allows. 

The  property  sold  consisted  of  a  2 -annas 
share  of  Mouzah  Sabaspore,  and  it  is  admit- 
ted that  it  formed  part  of  the  ancestral 
estate  of  the  family. 

The  defendant  Nuthoo  Lall  Chowdhry, 
the  purchaser  at  auction  of  Soambur's  rights 
and  interests  in  the  estate,  and  the  only 
defendant  specially  interested,  defended  the 
suit,  on  the  ground,  firs/,  that  the  claim  was 
barred  by  limitation;  and,  second/)',  that 
Nirbhoy  was  justified  in  selling  to  Soambur 
by  reason  of  urgent  necessity. 

The  Subordinate  Judge  decreed  for  the 
plaintiff  unreservedly,  holding  the  sale  to 
be  void.  But  the  Additional  Judge,  al- 
though he  concurred  with  the  principle  of 
the  first  Courts  decision,  amended  its 
decree  in  the  first  instance  in  favor  of  the 
auction-purchaser  by  directing  the  plaintiffs 
to  refund  the  purchase-money  before  exe- 
cuting their  decree  for  possession.  This 
part  of  his  order  was,  however,  altered  on 
review;  and  the  final  decree  was  that  the 
two  younger  sons  and  the  grandson  of  Nirbhoy 
should  recover  their  shares  unconditionally ; 
that  Chedee  Sahee,  the  eldest  son,  who  was 
of  age  when  the  sale  was  made,  should  get 
his,  on  payment  of  a  proportionate  share 
of  the  defendant's  purchase- money,  and  that 
the  remaining  share,  /.  e„  that  of  Nirbhoy 
himself,  should  remain  in  the  defendant's 
possession. 

The  points  taken  in  special  appeal  by  the 
defendant  Nuthoo  Lall  are — 

(0  That  limitation  bars  the  suit ; 

(2)  That  the  vendee  Soambur  was  justi- 
fied in  purchasing  on  the  ground  of  his  vend- 
or's necessity,  and  that  the  conduct  of  the 
plaintiffs  was  an  acquiescence  in  the  sale; 
and 

(3)  That  in  any  case,  the  defendant,  an 
innocent  purchaser  at  auction  for  value,  is 


entitled  to  a  refund  of  his  purchase- money 
in  full. 

On  the  part  of  the  plaintiffs  a  cross-appeal 
is  preferred  under  Section  348  of  the  Proce- 
dure Code  against  that  part  of  the  Additional 
Judge's  order  which  allows  the  defendant 
to  retain  possession  of  Nirbhoy 's  share  and 
to  keep  that  of  Chedee's  until  that  indivi- 
dual re-pays  his  share  of  the  purchase-money. 

On  the  issue  of  limitation,  we  think  that 
the  Court  below  was  right.  The  Full  Bench 
decision  (8  Weekly  Reporter,  p.  15) 
quoted  by  the  Additional  Judge  lays  down 
the  rule  that  in  cases  like  the  present  the 
cause  of  action  to  the  sons  would  accrue  and 
limitation  run  from  the  date  of  the  vendee's^^ 
taking  possession,  and  on  that  calculation 
the  suit  was  undoubtedly  brought  within 
time.  We  see  no  force  in  the  special  ap- 
pellant's contention  that  because  the  suit 
was  to  recover  possession  from  him,  an  auc- 
tion-purchaser, that  therefore  the  suit  was 
virtually  to  set  aside  an  auction-sale,  and 
was  governed  by  the  one  year's  limitation. 
The  plaintiffs'  claim  was  not  made  against 
the  auction-purchaser  except  in  so  far  as 
it  asked  to  have  his  name  removed  from  the 
register  as  proprietor,  and  there  is  no  prajer 
for  reversal  of  the  auction-sale.  In  point 
of  fact  there  was  no  necessity  for  any  such 
prayer.  The  defendant  bought  the  rights 
and  interests  of  Soambur ;  and  if  the  plaint- 
iffs could  show  that  Soambur  had  no  rights 
or  interests  in  the  property,  the  sale,  al- 
though it  might  have  been  a  perfectly  regular 
and  valid  one,  would  still  have  passed  no- 
thing to  the  purchaser  and  would  not  stand  in 
the  plaintiffs'  way.  The  plaintiffs,  therefore, 
had  no  object  in  setting  aside  the  auction- 
sale,  and  there  was  no  necessity  for  them 
to  bring  a  suit  for  the  purpose. 

Then  with  regard  to  the  period  of  ad- 
verse possession,  ii  has  been  argued  that  one 
Mudden,  who  claimed  as  purchaser  from 
Nirbhoy,  held  possession  before  Soambur, 
and  that  the  limitation  ought  to  have  been 
calculated  from  the  last  date  on  which  the 
father  Nirbhoy  held  possession  of  the  pro- 
perty. 

It  appears  to  us  absolutely  immaterial  to 
determine  the  nature  or  extent  of  Muddun's 
possession,  as  it  is  clear  from  the  record 
that  Nirbhoy  came  again  into  possession 
after  the  arrangement  with  Muddun,  and 
it  was  against  Nirbhoy  that  Soambur  got 
a  decree  for  possession  in  March  1856. 
The  adverse  possession    commenced,  there- 
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fore,  from  ihe  date  on  which  Soambur  got 
possession  from  Nirbhoy,  and  on  this  calcu- 
lation the  plaintiffs  are  just  within  the 
twelve  years. 

Then  as  to  the  "  necessity ''  for  the  sale, 
the  money  is  said  to  have  been  raised  to 
pay  a  demand  of  Government  against  Nir- 
bhoy as  security  for  the  farmer  of  certain 
ferry  tolls.  There  is  no  denial  on  the  part 
of  the  defendant  as  to  the  purpose  lo  which 
the  money  was  applied,  and  we  think  it 
quite  clear  that  this  obligation  was  purely 
one  of  a  personal  character,  and  could  not 
be  got  rid  of  by  laying  it  upon  the  esiate.  It 
was  Nirbhoy's  personal  liability,  and  he  had 
^o  right  to  burthen  his  family  with  it.  The 
Privy  Council,  in  the  well-known  case  of 
Hunooman  Pershad  Pandey  (6  Moore's 
Indian  Appeals)  have  laid  down  the  rule  to  be 
followed  in  estimating  a  purchaser's  liability. 
He  is  to  make  all  such  enquiry  as  is  possible, 
and  to, see  as  well  as  he  can  that  there  is  a 
necessity  for  borrowing  money  for  the  benefit 
of  the  estate.  And  it  seems  quite  clear  that 
the  slightest  possible  enquiry  on  the  part 
of  Soambur  wouUl  have  shown  him  the 
impropriety  of  lending  his  money  to  wipe 
off  a  personal  debt  of  Nirbhoy.  Soambur 
must  .have  known  that  the  loan  was  not  for 
the  benefit  dfc  the  estate,  and  had  he  been 
the  substantivSs.  defendant  in  this  suit,  he 
would  have  had  so  far  no  defence. 

But  it  was  argued  that  even  if  there  were 
no  proved  necessity,  still  as  Chedee,  the 
eldest  son,  was  of  age  when  the  transaction 
was  entered  into,  and  made  no  objection  to 
it,  his  consent  to  the  sale  should  be 
implied ;  and  that  as  the  other  sons  have 
allowed  many  years  to  elapse  since  the 
transfer,  they  must  also  be  considered  as 
having  agreed  to  the  sale. 

With  regard  to  the  last  part  of  this  argu- 
ment, we  remark  that  all  the  vouno^er  sons 
of  Nirbhoy  were  admittedly  minors  at  the 
time  of  the  sale  to  Soambur,  and  there  is 
nothing  on  the  record  to  show  that  they 
have  even  now  attained  majority,  and  we 
cannot  imply  consent  under  such  circum- 
stances. 

As  to  the  elder  brother  Chedee,  even  if 
it  be  admitted  that  his  silence  is  equi- 
valent to  a  consent  to  the  sale,  that  consent 
would  not  make  the  transfer  valid,  inas- 
much as  by  the  Mitakshara  Law  the  consent 
of  all  the  shareholders  would  be  necessary 
even  to  the  alienation  of  his  own  share. 


Then  as  to  the  refund  of  the  purchase- Tnoner, 
it  has  been  ruled  by  the  Full  Bench  in  the 
case  of  Modhoo  Dyal  Singh  versus  Golbui 
Singh  and  others  (9  Weekly  Reporter, 
511).  that  there  must  be  proof  of  certain  cir- 
cumstances  before  a  purchaser  can  have  ani 
equitable  right  to  compel  a  refund,  and  thesa 
circumstances  are  stated  to  be  that  the  pur-: 
chase-money  went  to  benefit  the  estate,  and' 
that  in  that  way  the  sons  got  a  direct  ad* 
vantage  from  it.  In  this  case,  as  we  before 
remarked,  the  money  paid  by  Soambur  (and 
for  the  purpose  of  the  argument  we  must 
look  upon  Soambur  and  Nuthoo  Lall  as  re- 
presenting the  same  interest)  was  applied 
by  Nirbhoy  to  his  own  personal  necessities" 
and  in  no  way  benefited  his  estate;  and 
as  Soambur,  if  he  were  in  possession,  would 
have  no  right  to  a  refund,  neither  can  Nuthoo  j 
Lall  have  such  right,  as  he  can  stand  in  no 
higher  position  than  the  party  whose  in- 
terests he  purchased. 

Nor  can  he,  we  think,  retain  possession 
of  Nirbhoy's  share,  nor  get  back  such  por- 
tion of  the  money  as  would  be  represented 
by  that  share,  inasmuch  as  the  estate  beinjr 
joint  and  undivided,  Nirbhoy  had  no  right 
to  burthen  or  alienate  even  his  own  share 
without  the  consent  of  all  his  co-sharers. 
The  ruling  of  the  Full  Bench  in  the  case, 
of  Mussamut  Phoolbasoo  Kower  versus 
Mu?samut  Parbulty  Kower,  dated  the  30th 
July  1869,  disposes  of  this  point  adversely 
to  the  defendant. 

This  is  no  doubt  a  case  of  great  apparent 
hardship,  and  we  should  have  been  most  will- 
ing to  uphold  the  Additional  Judge's  order 
regarding  the  defendant's  retaining  possession 
of  Nirbhoy's  share  and  for  a  refund  of  the  par- 
chase-money  on  Chedee's  share  were  it  pos- 
sible to  do  so.  But  the  law  on  the  point 
has  been  authoritatively  laid  down,  and  we 
have  nothing  to  do,  but  to  follow  it.  Neither 
can  we  take  cognizance  of  the  fact  of  the 
defendant's  being  an  innocent  auction-pur- 
chaser. He  had  every  opportunity  of  mak- 
ing enquiry,  and  must  have  known  the  ex- 
treme danger  of  piirchasing  an  interest 
which  had  been  originally  bought  from  a 
single  member  of  a  joint  undivided  family 
living  under  the  Mitakshara  Law. 

The  order,  therefore,  we  make  in  this  case 
is  that  the  plaintiff's  suit  to  have  the  sale  to 
Soambur  set  aside  as  illegal  be  decreed  as  re- 
gards all  the  co-sharers,  and  that  the  Adiii- 
tional  Judge's  order  regarding  the  retentJOfl 
by  the  defendant  of  Nirbhoy's  share  and  the 
refund  of  purchase-money  by  Chedee  be  set 
aside. 
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Under  all  the  circumstances  of  ihe  case, 
;!liowever,  we  feel  Justified  in  directing  that 
"each  party  pay  his  own  costs  in  all  the  Courts. 

The  27ih  November  1869. 
Present : 

TbeHon'ble  Sir  Barnes  Peacock,  A'/.,  Chief 
Jusiiie^    anvl    the     Hon'ble    Dwarkanath 
Milter,  Judge. 

Practice— Stamps— Petitions. 

In  the  matter  of' 

Tarinee  Chorn  Nyabachuspulty  and  others, 

Petitioners^ 

versus 

Taranalh  Gooho  and  others,  Opposite  Party, 

Bahoos  Ntileet  Chunder  Sein  and  Poorno 
Chunder  Shome  for  Petitioners. 

No  one  for  Opposite  Party. 

Petitions  of  appeal  ma^'  be  filed  on  several  stamps 
sufficieat  to  make  up  the  full  amount  required  by  law, 
nen  though  the  petition  is  written  on  one  paper. 

Peacock,  C.  ^.--The  practice  in  this  Court 
appears  to  be  to  receive  petitions  of  appeal 
on  several  stamps  sufficient  to  make  up  the 
full  amount  required  by  law,  even  though 
ibe  petition  is  written  01  one  paper.  The 
Jadge  is  directed  to  file  the  petition,  unless, 
«Utbc  time  when  it  was  presented,  there  was 
any  valid  objection  to  the  receipt  of  the 
petition  other  than  that  mentioned  in  his 
order. 


The  29th  November  1869. 

Present  : 

TbeHon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges, 

Notice  of  enhancement — Intermediate  tenures — 
Sections  13  to  16,  Act  X.  of  1859. 

Case  No.  1 243  of  1 869  under  Act  X.  of  1 859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore^  dated 
the  Sth  March  iSSg^  reversing  a  decision 
of  the  Deputy  Collector  of  Busseerhaut, 
dated  the  2 1  St  July  1868, 

'     Vol  XII. ' 


Grish  Chunder  Ghose  (Plaintiff),  Appellant, 

versus 
Ramtunoo  Biswas  (Defendant),  Respondent. 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboos  Ashootosh  Dhur  and  Bungshee  Dhur 
Sein  for  Respondent. 

Under  Sections  13  to  16  of  Act  X.  of  1859,  the  r*nt 
of  a  t(>nant  who  is  a  middleman  may  be  enhanced  on 
notice  on  the  same  grounds  (except  as  provided  in  those 
Sections)  on  which  he  was  liable  to  enhancement  prior 
to  the  passing"  of  that  Act. 

A  notice  of  enhancement  of  the  rentof  an  intermediate 
tenure,  sppcifving  that  the  tenant  holds  more  land  than 
he  orij^inally  did,  and  that  the  productive  powers  of  the 
land  and  the  value  of  the  produce  have  increased  other- 
wise than  bv  the  agency  or  at  the  expense  of  the  tenant, 
is  sufficient  if  the  grounds  are  proved  to  exist,  and  if  the 
rent  claimed  as  fair  and  equitable  is  not  more  than  is 
paid  by  the  holders  of  similar  tenures  in  the  pergunnah 
or  neighbourhood. 

Macpherson^  J, — The  Judge  appears  to 
me  to  be  quite  wrong  in  saying  that,  because 
this  is  an  ousut  talooky  the  rent  caniiot  be 
enhanced  under  Act  X.  of  1859.  The 
tenure  being  one  intermediate  between  the 
ryot  and  the  zemindar  or  talookdar.  Section 
1 7  of  Act  X.  may  not  be  applicable ;  but 
under  Sections  13  to  16,  it  is  evident  that  a 
tenant  who  is  a  middleman  may  be  enhanced 
on  notice,  on  the  same  grounds  (except  as 
provided  in  these  Sections)  on  which  he 
was  liable  to  enhancement  prior  to  the  pass- 
ing of  Act  X.  ^^ 

The  Privy  Council,  in  the  case  of  Dhun- 
put  Singh  versus  Gooman  Singh  (9  Week- 
ly Reporter,  page  3,  P.  C),  decided  that  the 
notice  of  enhancement  must  specify  accurate- 
ly the  grounds  on  which  the  enhancement  is 
desired ;  and  that,  when  the  suit  for  rent  at 
an  enhanced  rate  is  against  the -holder  of  an 
intermediate  tenure,  the  enhancement  ought 
to  be  made  according  to  the  pergunnah  rate 
of  the  rents  payable,  not  by  the  ryots,  but  by 
the  holders  of  similar  intermediate  tenures. 

The  grounds  specified  in  the  notice  which 
has  been  read  to  us  (supposing  it  to  be  the 
notice  which  was,  in  fact,  given,  which  has 
not  been  proved)  are  that  the  tenant  holds 
more  land  than  he  originally  did,  and  that 
the  productive  powers  of  the  land  and  the 
value  of  the  produce  have  increased  other- 
wise than  by  the  agency  or  at  the  expense 
of  the  tenant;  and  rent  at  3  rupees  per 
bee^ah  is  claimed  as  being  fair  and  equitable. 
This  would,  I  think,  be  a  sufficient  notice, 
if  the  grounds  are  proved  really  to  exist,  and 
if  it  is  proved  that  Rupees  3  is  not  more 
than  is  paid  by  the  holders  of  similar  tenures 
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in  the  neighbourhood,  I  may  remark,  how- 
ever, that  the  mere  fact  that  one  neighbour- 
ing tenant  has  been  ordered  by  a  decree  of 
the  Court  to  pay  rent  at  the  rate  of  Rupees  2-8 
(if  it  be  the  case  that  any  such  decree  now 
remains  in  force,  which  is  doubtful)  is  not  in 
itself  sufficient  evidence  that  Rupees  2-B  is 
the  prevailing  rate  in  the  neighbourhood. 

But  the  foundation  of  this  suit  is  the 
notice.  Notwithstanding  that  this  is  so,  and 
that  the  plaintiff  in  his  plaint  prayed  that 
the  notice,  which  was  already  filed  in  the 
Collector's  office,  be  sent  for  and  treated  as 
if  annexed  to  the  plaint,  the  Deputy  Collect- 
or did  not  cause  the  notice  to  be  produced, 
and  did  not  inquire  into  its  precise  terms,  but 
decided  the  case,  resting  satisfied  with  the 
general  admission  (which,  no  doubt,  was  prac- 
tically made  by  the  appellant)  that  a  notice 
had  been  served.  Although  I  consider  that 
it  has  been  admitted  that  a  notice  was  served, 
there  lis  nothing  to  identify  the  notice  which 
is  now  to  be  found  among  the  papers  forming 
the  record,  and  which  was  placed  among 
those  papers  subsequently  to  the  appeal 
being  heard  by  the  Lower  Appellate  Court, 
it  having  been  for  the  first  time  produced 
before  that  Court  on  an  application  for  review 
of  judgment. 

I  am  of  opinion  that  the  decision  of  the 
Lower  Appellate  Court  ought  to  be  set  aside, 
and  that  the  case  ought  to  be  remanded  to 
the  Judge  for  re-trial  by  him  with  reference 
to  the  remarks  which  I  have  now  made, 
and  that  he  ought  to  admit  further  evidence 
as  to  the  service  of  the  particular  notice 
which  the  plaintiff  says  was  served,  and  as  to 
the  rates  paid  by  the  holders  of  similar 
tenures  in  the  neighbourhood. 

The  costs  of  this  appeal  will  depend  on 
the  result  of  the  re-trial. 

Lochy  J, — I  concur. 


The  29th  November  1869. 

Present: 

The  llon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Section  26,  Act  VIIL,  1859— '<  Description"  de- 
fined —  Rejection  of  plaint. 

Case  No.  4C0  of  1869. 

J^iisctllaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  0/  Moorshedabad. 
dated    the   23rd  August   1869,   affirming 
an  order  0/  the  Moonsiff"  0/ that  District, 
dated  the  2nd  August  r86(j. 


Kishen  Chand  Guleecha  (Plaintiff), /I /^///««/, 

versus 

Meghraj  Kobhria  Roy  Bahadoor  (Defeodant], 

Respondent, 

The  Advocate-General  and  Baboos  A'hao- 
tosh  Chatter jee  and  Jadub  Chunde  Stal 
for  Appellant. 

Baboo  Katee  Kishen  Sein  for  RespordenL 

The  object  of  Section  36,  Act  VIII.  of  1859,  Is  to  identify 
the  parties  to  the  suit ;  and  the  term  "  descriptioo  ' 
applies  rather  to  the  patronymic  than  to  a  titk  sadi  u 
Roy  Bahadoor. 

A  plaintiff's  omission  to  insert  in  his  plaint  t^ 
words  "  Roy  Bahadoor,"  though  ordered  to  do  s<>»  in 
describing  the  person  sued,  was  held  to  be  oo  sufficient 
reason  for  the  rejection  of  his  plaint. 

Glover y  J, — We  think  that  the  order  of  the 
Officiating  Judge  in  this  case  is  wrong,  and 
must  be  set  aside.  The  plaintifiF  sued  the 
defendant  for  a  kobalah.  The  defcfidaot 
in  the  first  instance  appeared  and  asked  the 
Court  for  a  postponement  of  seven  days  for 
the  purpose  of  procuring  the  attendance  of 
certain  witnesses  whose  evidence  was  said 
to  be  important  to  the  defence.  This  in- 
dulgence was  granted  to  him.  Afterwards, 
he  made  an  objection  to  the  wording  of  the 
summons,  stating  that  his  proper  title  was 
Roy  Bahadoor,  which  title  had  not  been 
written  in  the  summons  calling  upon  him 
to  defend  the  case. 

The  Moonsiff,  on  the  defendant's  applica- 
tion, ordered  the  plaintiff  to  amend  his  plaint 
within  five  days,  and,  on  his  failure  to  do  so? 
rejected  his  plaint  under  Section  29  ol  the 
Code  of  Civil  Procedure. 

On  appeal,  the  Judge  decided  that,  al- 
though the  decision  of  the  Moonsiff  was  not 
exactly  called  for  or  necessary  under  the 
circumstances  of  the  case,  still  he  thought 
that  he  had  the  power  to  reject  the  plaint 
tiie  plaintiff  having  omitted  to  obey  the  order 
of  the  Court  directing  him  to  amend  his  1 
plaint.  He  also  thought  that  there  was 
another  reason  why  the  plaint  shonld  be 
rejected,  namely,  because  the  trade  or  profes- 
sion of  the  defendant  had  not  been  stated  as 
required  under  Section  26  of  the  Code.  He, 
therefore,  upheld  the  Lower  Courts  order, 
and  dismissed  the  appeal. 

It  appears  to  us  that  there  was  no  necessity 
for  any  such  rejection  of  this  plaint.  The 
object  of  the  law  is  to  identify  the  parties 
to  the  suit,  and  it  is  perfectly  clear  in  this 
case  that  the  right  person  was  brought  before 
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the  Coart,  for  he  appeared  and  himself 
admitted  that  he  was  the  party  sued,  and 
only  applied  for  a  certain  delay  in  the  first 
instance  in  order  that  he  might  procure  the 
attendance  of  some  witnesses  whom  he  stated 
to  be  necessary  to  the  defence,  and  it  was 
only  on  an  after-thought  thai  he  subsequently 
raised  the  objection  that  his  title  had  not 
been  properly  set  out  in  the  summons. 

Section  26  says  that  the  summons  shall 
contain  the  name,  description,  and  place  of 
abode  of  the  defendant  so  far  as  they  can  be 
ascertained.  In  this  case,  the  name  and 
place  of  abode  were  given,  and  the  only  thing 
that  was  not  given  in  the  summons  was  the 
tide  of  Roy  Bahadoor.  If  there  had  been 
any  doubt  as  to  the  identity  of  the  per- 
son sued — if,  for  instance,  there  had  been 
two  persons  of  the  same  name — it  may  be 
tiiat  it  would  have  been  necessary  to  put  in 
the  saoamons  the  title  of  the  defendant,  but 
we  think  that  the  term  description  in  the 
Section  appUes  rather  to  the  patronymic  of 
parties  summoned — the  father's  name  is  re- 
quired to  be  stated,  so  as  to  make  it  certain 
that  the  right  party  attended  the  Court. 

Both  the  Lower  Courts  seem  to  have 
rejected  the  plaint  in  this  case  on  account  of 
what  they  call  the  contumacious  disobe- 
dience of  the  plaintiff  to  the  Court's  order 
to  amend  his  plaint  by  the  insertion  of  the 
words  **  Roy  Bahadoor,"  but  the  only  power 
given  by  the  Act  under  which  the  Judge 
can  reject  a  plaint  is  when  the  plaintiff  has 
omitted  to  insert  certain  information  which 
the  law  requires  to  be  inserted,  and  the  law 
nowhere  says  that  the  plaintiff's  refusal 
to  insert  certain  words  other  than  those  re- 
qalred  to  be  inserted  would  be  any  sufficient 
reason  for  rejectmg  the  plaint.  It  appears  to. 
us,  therefore,  that  the  object  of  the  law, 
which  was  to  properly  identify  the  defendant, 
has  been  fully  ca'^ried  out  in  this  case,  and 
that  the  suit  ought  to  be  tried  on  its  merits. 

We  remand  the  case  to  the  1x5 wer  Court 
for  ihis  purpose,  and  this  special  appeal  is 
allowed  with  costs. 


The  29th  November  1869. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Right  to  sub-let— Section  6,  Act  X.,  1859. 

•  Case  No.  1839  of  1869. 

Special  Appeal  from  a  decision  passtd  by 
the  Additional  Judge  of  Jessore,  dated 
the  6th  Mav  i86g,  reversing  a  decision 
of  the  Moonsiffo/  that  District,  dated  the 
^th  November  i86g. 

Khoshal    Mahomed     (Plaintiff),  Appellant,    « 

versus 

Joynooddeen  and  others  (Defendants), 
Respondents,  ^ 

Baboo  Romanath  Bose  for  Appellant. 

Baboo  Pitambur  Chatterjee  for  Respondents. 

A  tenant  who  has  a  permanent  right  to  occupy 
land  subjectto  the  payment  of  fair  and  equitable  rent 
has,  as  a  matter  of  course,  a  right  to  sub-let  the  land  to 
the  extent  of  his  own  interest  therein. 

Mitter,  J. — This  was  a  suit  institated  by 
the  plaintiff,  now  special  appellant  before  us, 
to  recover  possession  of  18  kanees  of  land 
with  mesne  profits.  The  plaintiff  alleged 
that  he  had  obtained  a  kaemee  pottah  of 
the  land  in  question  from  one  Surman  Bibee 
on  the  1 6th  Srabun  1175,  and  that  he  was 
dispossessed  by  the  defendants  on  the  sth 
Bhadro  of  that  year. 

The  defendants  asserted  that  the  tenure 
of  Surman  Bibee  was  included  in  the  gantee 
of  one  Doolub  Narain,  that  Surman  Bibee 
was  a  mere  tenant-at-will,  that  she  had 
absconded  from  the  village,  and  thereby  relin- 
quished the  land,  on  the  38th  of  Bysaxjk  1 275, 
and  that  Doolub  Narain,  the  ganteedar,  had 
subsequently  granted  a  mowrosee  pottah  to 
the  defendants  Joynooddeen  and  others. 

Both  the  Courts  below  have  found  as  facts 
that  Surman  Bibee  was  not  merely  a  tenant- 
at-will,  but  that  she  had  a  permanent  right 
to  occupy  the  land  subject  to  the  payment  of 
fair  and  equitable  rent,  and  that  the  plea 
of  Surman  Bibee  having  relinquished  the 
land  in  Bysack  1275  was  false.  The  Lower 
Appellate  Court,  however,  goes  on  to  inquire 
whether  Sarnian  Bibee  had  a  right  to  create 
a  permanent  sub-lease  in  favor  of  the  plaint- 
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iff  or  not,  and  being  of  opinion  that  siie  had 
not,  it  has  dismissed  the  plaintiff's  suit  with 
costs. 


The  30lh  November  1869. 
Present : 


We  think  that  this  decision  is  erro- 
neous. Both  the  Courts  having  found  as  a 
fact  that  Surman  Bibee  was  not  a  ten  am -at- 
will,  but  that  she  had  a  permanent  right  to 
occupy  the  land  subject  to  the  payment  of 
fair  and  equitable  rent,  it  would  follow,  as 
a  matter  of  course,  that  Surman  Bibee  ha^l  a  \ 
right  to  sub-let  it  to  the  extent  of  her  own  | 
interest  therein.  Whether  the  arrangement 
between  Surman  Bibee  and  the  plaintiff  was 
of  such  a  nature  as  to  create  a  right  in  the 
plaintiff's  favor  to  hold  the  land  in  perpetu- 
ity subject  to  the  payment  of  a  fixed  rent,  or 
not,  is  a  question  in  which  the  defendants  are 
in  no  way  interested,  they  having  been 
found  by  both  the  Lower  Courts  to  be  trespass- 
ers upon  the  land;  and  it  would  follow 
thatif^  Surman  Bibee  had  a  right  to  recover 
possession  of  the  land  from  the  defendants, 
the  plaintiff,  to  whom  she  has  granted  akaemce 
pottah  to  the  extent  of  her  own  rights,  has 
also  by  virtue  of  that  pottah  a  right  to  recover 
possession.  The  learned  Judge  in  the  Court 
below  seems  to  have  been  of  opinion  that 
Surman  Bibee  had  no  right  to  sub-let.  We 
find  no  authority  in  law  for  this  proposition, 
^nd  indeed  it  is  admitted  by  the  pleader  for 
the  respondent,  that  the  Judge  is  wrong  in 
arriving  at  such  a  conclusion.  On  the  con- 
trary, we  find  by  reference  to  the  provisions 
of  Section  6  of  Act  X.  of  1859,  ^^^^  O'O^s 
who  have  a  mere  right  of  occupancy  can 
sub-let  their  lands  to  third  parties,  and  we 
do  not  see  any  reason  in  justice  or  equity 
why  they  should  not  be  permitted  10  do  so. 
This  being  our  view  of  the  case,  we  think 
that  the  plaintiff  is  entitled  to  recover  posses- 
sion of  the  land  from  which  he  has  been 
wrongfully  dispossessed  by  the  defendant?. 

If  the  tenure  of  Surman  Bibee  is  liable 
to  enhancement,  the  proprietor  of  the  land 
can  take  such  steps  as  he  may  be  advised  to 
enhance  the  rent,  but  a  right  to  enhance  is 
altogether  distinct  and  separate  from  a  right 
to  eject,  and  he  is  not,  therefore,  competent  to 
dispossess  a  party  who  has  been  let  into 
possession  by  one  who  had  a  permanent  right 
of  occupancy. 

The  decision  of  the  Lower  Appellate 
Court  is,  therefore,  reversed,  and  that  of  the 
first  Court  restored.  The  defendants  wjH 
pay  all  the  costs  incurred  by  the  plaintiff  in 
thi^^ppeal,  and  the  costs  of  the  Lower 
'Appellate  Court. 


The  Hon'ble  G.  Loch  and  A.  0.  Macpher- 

.  son,  fudges. 

Ejectment— Right  of  action. 

Case  No.  1743  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Backergunge,  daied  the  ^ih 
May  jS6g,  affirming  a  decision  of  iht 
Moonsiff  of  that  District,  dated  the  ntk 
December  i86j, 

Gouree  Sunkur  Surmah  and  others  (Plaintiffs). 

Appellants^ 

versus 

Tirtho  Monee  and  others  (Defendants), 
Respondents. 

Baboo  Rash   Beharee  Ghose  for  Appellants. 

Babooo  A  mind  Chunder  GhossaHoT 
Respondents. 

Where  atenant  has  been  admitted  to  possession  by  atl 
the  co-partners  in  an  estate,  a  suit  for  ejectment  cannot 
be  brought  against  him  unless  all  the  partners  join  in 
the  action. 

Loch,  y. — The  suit  in  this  case  was  to  have 
a  mokururrec  ])0ttah  filed  by  the  defendant 
in  a  rent- suit  declared  to  be  a  forger>%  and 
for  the  ejectment  of  the  tenant  from  the 
share  of  the  plaintiff  in  certain  lands* 

The  question  before  the  Judge  in  appeal 
was  whether  the  pottah  was  genuine,  and 
whether,  if  it  was  executed  by  the  plaintiffs 
naib,  he  had  authority  to  grant  a  mokurrurce 
pottah. 

The  Judge  found  that  the  pottah  had  been 
executed  by  the  naib ;  but  he  has  not  dis- 
tinctly found  whether  the  naib  bad  authority 
to  grant  it. 

On  the  part  of  the  respondent,  it  is  urged 
that  the  judgment  of  the  Lower  Coun  should 
be  upheld  and  the  special  appeal  dismissed, 
because  the  plaintiff  was  not  in  a  position  to 
bring  a  suit  for  ejectment,  he  being  one  of 
three  co-paitners. 

This  contention  is  supported  by  a  ruling  of 
a  Division  Hench  of  this  Court  reported  in 
Weekly  Reporter,  Volume  V.,  page  93. 
Another  decsion  of  a  Division  Bench  report- 
ed in  Weekly  Reporter,  Volume  IV.,  page 
39,  has  been  brought  to  our  notice  by  the 
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special  appellant,  who  contends  that,  under 
that  raling,  he  is  entitled  to  bring  this  action 
for  ejectment. 

It  appears  to  me  that  the  facts  of  the  latter 
case  are  not  similar  to  the  facts  of  the 
present  case.  It  was  held  that,  when  a  party 
obtained  a  lease  from,  and  was  admitted  to 
possession  by,  some  of  the  co- partners  without 
the  consent  of  the  others,  the  tenant  was 
liable  to  be  ejected.  But  here  the  position 
of  the  plaintiff  is  different.  He  has  been 
admitted  by  all  the  co-partners,  and,  having 
been  admitted,  he  has  set  up  a  lease  which 
the  plaintiff  now  seeks  to  set  aside.  It 
appears  to  me  that,  unless  all  the  paitners 
join  in  the  action,  the  suit  for  ejectment 
cannntbe  brought;  and  the  plaintiff  has  failed 
to  make  the  co-partners  in  this  suit  co-plaint- 
iffs, nor  has  he  made  them  defendants. 

There  is  one  pomt,  however,  which  the 
Judge  should  have  decided  clearly  and  dis- 
tinctly, viz,y  whether  the  naib  had  authority 
to  grant  a  raokurruree  pottah.  I  think  that 
the  plaintiff  is  entitled  to  a  judgment  on 
this  point,  and  we  therefore  remand  the  case 
lo  the  Judge,  who  will  come  to  a  clear  and 
express  finding  whether  the  naib  had  au- 
ihorit}'  to  grant  such  pottahs.  The  only 
part  of  the  Lower  Court's  judgment  which 
will  stand  is  the  finding  that  the  pottah  had 
been  executed  by  the  naib. 

The  only  decree  that  can  be  given  by  the 
Lower  Appellate  Court  will  be  a  declaratory 
one  as  to  the  validity  o**  otherwise  of  the 
pottah,  which  will  depend  on  the  finding 
*hich  the  Judge  may  come  to  as  to  the  au- 
thority of  the  naib  to  grant  such  a  pottah. 
Ko  costs  will  be  allowed  to  the  special 
appellant. 

Miupherson,  J, — I  concur. 


Koolodah  Debia  (Defendant),  Appellant, 


versus 


The  30th  November  1869. 
Present  : 

The  Hon't)le  G.  Loch  and  A.  G.  Macpher- 

son,  Judges, 

Hindoo  Law — Inheritance — Widow — Daughter. 

Case  No.  1793  of  1869. 

special  Appeal  from  a  decision  passed  by  the 
J^ge  of  Moor  shed ahad,  diited  the  rjfth 
May  i86g,  affirming  a  decision  of  the 
Moonsiff  of  Jungleepore,  dated  the  26th 
January  i86g. 


Ramjotee  Debia  (Plaintiff),  Respondent, 

Balfoo  Bungsheedhur  Sein  for  Appellant. 

Bahoos  Sham  Lall  Milter  and  Mol^endro 
Lall  Seal  for  Respondent. 

Under  the  Mitakshara  Law,  a  daughter  can  inherit  a 
separated  share ;  but  where  the  property  is  held  jointly* 
the  widow  or  daughter  cannot  succeed,  but  are  only  en- 
titled to  maintenance. 

Zochf  J, — We  see  no  reason  for  interfer- 
ing with  the  judgment  of  the  Court  below, 
except  on  the  ground  taken  in  the  third 
objection  of  the  special  appeal.  « 

It  appears  that  the  property  in  dispute 
was  the  joint  acquisition  of  Ram  Dutt  and 
Hitcha  Roy,  and  that  it  had  been  held  joint- 
ly by  their  descendants  up  to  the  time  when 
this  dispute  arose,  and  the  plaintiff^s  she 
alleges,  was  ousted  by  the  defendant.) 

The  family  is  admittedly  governed  in 
matters  of  inheritance  by  the  Mitalcshara 
Law,  and  the  question  raised  in  special 
appeal  is  whether  under  that  law  the  plaint- 
iff, who  is  a  daughter  of  one  of  the  pro- 
prietors, can  inherit  her  father's  share  in  the 
property  which  is  held  in  joint  possession. 

The  first  Court  held  that  she  could  suc- 
ceed, and  has  referred,  in  support  of  its 
opinion,  to  a  passage  of  Elberling  and  also  to 
Wilson's  Edition  of  Macnaghten's  *'  Hindoo 
Law"  and  to  the  Mitakshara;  but  the 
passages  to  which  the  Moonsiff  apparently 
refers  relate  to  the  separated  share  of  a 
deceased  proprietor.  Such  a  share  the 
daughter  can  take,  but  she  has  no  right  as 
heiress  under  the  Mitakshara  Law  when 
the  property  is  held  jointly.  W^here  the 
property  is  held  jointly,  it  is  a  rule  of  the 
Mitakshara  Law  that  the  widow  or  the 
daughter  do  not  succeed,  but  are  only  en- 
titled to  maintenance.  It  was  urged  before 
us  that  Lucka  Roy,  the  son  of  Ram  Dutt, 
died  in  1238;  that  he  was  succeeded  by  his 
widow  Jussoda,  who  died  in  1243  ;  and  that, 
on  her  decease,  the  plaintiff,  her  daughter 
by  Lucka  Roy,  took  possession.  If  this 
were  the  case,  it  is  clear  that  the  family 
is  not  governed  by  the  Mitakshara  Law. 
It  is  not,  however,  proved  that  Jussoda 
did  hold  possession;  and  both  the  first  Court 
and  the  Lo'ver  Appellate  Court  have  found 
that  the  property  was  held  by  the  male 
members  of  the  family  lill  plaintiff  succeed- 
ed, and  her  share  was  managed  by  her 
husband. 
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As  plaintiff  admits  that  the  inheritance  in 
her  family  is  governed  by  the  Mitakshara 
Law,  we  think  she  is  not  entitled  to  succeed 
as  heir  to  the  property.  We  therefore  reverse 
the  judgment  of  the  Lower  Court;  but  as 
the  case  now  tried  before  us  contains  an  ob- 
jection in  special  appeal  which  was  not  taken 
in  the  Courts  below,  we  shall  not  give  costs 
in  any  Court  to  the  special  appellant.  The 
plaintiff^s  suit  will  be  dismissed  without 
costs. 


The  25th  November  1869. 

Present : 

•The  Hon'ble  L.  S.  Jackson  and  \V.  Markby, 

Judges.    , 

lavalid  lakheraj. 

Case^^).  1742  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  West  B ur divan ^  dated  the 
jist  May  i86g,  affirming  a  decision  of 
the  Deputy  Collector  of  Kulnahy  dated 
the  1 6th  February  i86g. 

Imdad  Hossein  and  others  (Defendants), 

Appellants, 

versus 

Richard  Francis  Slack  and  another  (Plaint- 

ifts),  Respondents, 

Moulvie  Syud  Murhumut  Hossein  for 

Appellants. 

Baboos  Juggadanund  Mookerjee  and  Bykunt- 
nath  Paul  for  Respondenls. 

Hbld  that  the  principle  or  the  Full  Bench  decision  in 
the  cases  decided  on  the  19th  March  186S  (:o  W.  R., 
Full  Bench  Rulings,  14)  applies  as  much  to  cases  in 
which  defendant  has  held  under  an  invalid  lakheraj  as  to 
ryots  whose  rents  are  to  be  enhanced. 

Jacksony  y. — The  decision  of  the  Judge 
on  the  second  question  raised  before  him  at 
the  first  hearing  of  this  appeal  on  the  loth 
of  February  1869  appears  to  be  erroneous. 
The  defendant  appealed,  contending  that,  as 
the  plaintiff,  who  sued  for  a  kubooleut  at  a 
specified  rent,  had  not  been  able  to  make  out 
defendant's  liability  to  pay  that  precise  rent, 
the  suit  ought  to  have  been  dismissed — and 
the  decision  of  the  Full  Bench*  is  referred 
to  in  support  of  that  contention.  The  Judge 
says  that  that  decision  will  not  apply  to  cases 

*  10  W.  R.  14. 


like  the  present  in  which  the  defendant  had 
held  under  an  invalid  lakheraj  title,  but 
only  to  cases  of  ryots  who  already  hdd 
jummas,  by  which.  I  suppose,  he  means  r)'Ott 
who  had  previously  been  paying  rent,  and 
whose  rent  was  sought  to  be  enhanced  by  the 
expedient  of  suing  for  a  kubooleut  at  en- 
hanced rates. 

I  think  the  principle  on  which  that  deci- 
sion of  the  Full  Bench  was  arrived  at  ap- 
plies equally  to  cases  like  the  present  and 
to  ryots  whose  rents  are  to  be  enhanced, 
because  in  either  case  the  plaintiff  seeks  to 
compel  the  defendant  to  enter  into  a  specific 
contract ;  and  if  he  fails  to  show  that  the  de- 
fendant was  bound  to  enter  into  that  precise 
contract,  the  Court  is  not  at  liberty  to  substi- 
tute for  it  another  contract  which  it  considers 
to  be  an  equitable  contract  between  the  par- 
ties. I  think,  therefore,  that,  on  the  same 
considerations  which  guided  the  Full  Bench, 
this  suit  ought  also  to  have  been  dismissed, 
and  we  have  no  choice  but  to  reverse  the 
judgment  of  the  Court  below,  with  costs. 

Markby,  J. — I  concur ;  but  I  act  in  this 
case  en li rely  upon  the  authority  of  the  Foil 
Bench  decision  which  has  been  referred  to. 
Upon  that  decision  itself,  I  wish  to  express 
no  opinion  of  my  own  whatever. 


The  26th  November  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson 

Judges. 

Certificate  — Jurisdiction— Wills—Act  XZVIL, 

i860. 

Case  No.  350  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Rung  pore,  dated 
the  igth  May  iS6g. 

Kalee  Chunder  Surma,  Appellant, 

7'ersus 

Gobind  Pershad  Surma,  Respondent. 

Baboo  (ropal  Lall  Mitter  for  Appellant. 

Baboo  Kishen  Dyal  Roy  for  Respondent. 

When  an  application  is  made  under  K&.  XXVH.  of 
1S60,  it  is  the  duty  of  the  Judge  to  deteriainc  the  right 
to  the  certificate,  and  for  that  purpose  to  decide  thec(ue«* 
tion  of  the  genuineness  of  the  will,  although  his  dectsioQ 
would  not  be  binding  and  conclusive  if  a  reguiar  suit 
were  afterwards  brought. 
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Norman,  y, — This  was  an  application  by 
the  now  appellant,  Kalee  Chunder  Surma 
Sandyal,  under  Act  XXVII.  of  i860,  for  a  cer- 
tificate to  enable  him  to  collect  the  debts  of 
Ram  Chunder  Sandyal.  The  petitioner  set 
forth  his  title,  which  was  under  an  alleged 
will  by  Ram  Chunder,  who  was  his  brother. 

The  application  was  opposed  by  Gobind 
Persbad  Suima  on  behalf  of  Brohmo  Moyee, 
tlie  widow  of  Ram  Chunder,  who  impugned 
the  will  set  up  by  the  petiiioner  as  a  forgery. 

Under  Section  3,  Act  XXVII.  of  i860,  it 
was  the  duty  of  the  Judge  to  have  determined 
the  right  to  the  certificate,  and  for  that  pur- 
pose he  ought  to  have  inquired  whether  the 
will  was  genuine  or  not.  He  says :  **  The 
"  question  of  the  validity  of  the  will  or  other- 
"wise  cannot,  however,  be  adjudicated  on  in 
"this  summary  proceeding."  But  that  is 
a  mistake.  He  was  bound  to  take  up  and 
decide  the  question  of  the  genuineness  of  the 
will,  although  his  decision  would  not  be 
binding  and  conclusive  between  the  parties  if 
a  regular  suit  should  be  brought  hereafter. 

The  case  must  go  back,  and  the  Judge  will 
take  up  and  try  the  question  whether  the 
«ill  put  forward  by  the  petitioner  is  a  ge- 
nuine will  of  Ram  Chunder  Sandyal  or  not ; 
and  whether  under  that  will  the  petitioner 
i&  entitled  to  a  certificate  as  the  representa- 
tive of  ihe  deceased  Ram  Chunder  Sandyal 
or  not. 

The  decision  of  the  Lower  Court  is  reversed 
vith  costs.     The   petitioner   will    recover  2 
gold  mohurs  as  his  costs  of  this  appeal,  and 
the  costs  incurred  in  the  Lower  Court  will  j 
abide  the  result  of  the  Judge's  enquiry. 


The  26th  November  1869. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Tnmfer  of  parties— Witnesses— Jurisdiction- 
Right  of  appeal. 

Case  No.  1822  of  1869. 

^P^tial  Appeal  from   a  decision  passed  by 

ihe  Judge  of  East  Burdwan,   dated  the 

k    7^^^   iS6g^   affirming  a   decision   of 

fhi  Moonsiff  of  Mahomedporey  dated  the 

'^fh  January  t86(j. 


Rakhal  Doss  Mundul  and  another  (Plaintiffs), 

Appellants^ 

versus 

Protab  Chunder  Hazrah  and  others  (Defend- 
ants), Respondents. 

Baboo  Tarucknath  Sein  for  Appellants. 

Baboo  Nubo  Kishen  Mookerjee  for 
Respondents. 

Where  a  defendant  assented  to  an  order  of  Court 
makin?  her  one  of  the  plaintiffs,  and  appealed  as 
plaintiff  in  the  case  without  questioning  the  propriety 
of  the  transfer,  it  was  held  that  she  could  not  after- 
wards object  in  special  appeal  to  having  been  made  a 
plaintiff. 

The  fact  of  a  witness  not  having  been  named  in  the ' 
plaintiff's  list  of  witnesses  is  no  ground  for  refusing  to 
examine  him  when  produced. 

It  is  in  the  discretion  of  a  Court  of  first  instance, 
after  the  plaintiff's  case  is  closed,  to  allow  him  to  call 
further  witnesses.  There  is  no  right  of  special  appeal 
upon  that  point.  ^^ 

Jaiksony  ^.-The  position  of  the  special 
appellant  in  this  case  is  a  little  peculiar. 
She  is  a  person  who  was  originally  a  defend- 
ant in  the  suit.  Afterwards,  by  order  of 
Court,  she  was  transferred  to  be  a  plaintiff. 
She  appears  to  have  accepted  this  position, 
and  10  have  fought  the  case  out  as  plaintiff, 
and  also,  as  plaintiff,  to  have  appealed  to  the 
Zillah  Court. 

Judgment  was  given  against  her  in  both 
Courts.  She  appeals  now  on  the  ground 
that  the  Court  of  first  instance  had  no  power 
under  Section  73  of  the  Code  of  Civil  Pro- 
cedure to  make  her  a  plaintiff. 

It  seems  to  me  that  this  objection  is  taken 
much  too  late.  The  course  which  was 
adopted  by  the  Court  was  assented  to  by 
her ;  and  it  was  as  plaintiff  that  she  appealed 
to  the  Zillah  Judge,  and  there  even  she 
never  questioned  the  propriety  of  what  had 
been  done. 

The  second  objection  is,  that  the  Court 
of  first  instance  refused  to  examine  a  witness 
of  the  appellant,  and  that  the  Lower  Ap- 
pellate Court  has  improperly  confirmed  that 
refusal. 

It  seems  that  this  witness,  who  was  not 
originally  a  witness  named  by  the  appellant, 
was  produced  in  Court  after  the  case  of  the 
plaintiff  had  closed ;  and  it  was  on  the 
ground  of  the  defendant's  witnesses  being 
then  under  examination,  or  about  to  be 
examined,  that  the  Moonsiff  refused  to  take 
the  evidence  of  the  witness  in  question.  I 
cannot  say  that  the  reason  for  which   the 
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Judge  confirms  the  order  of  ihe  Moonsiff 
in  this  respect  is  correct.  Even  if  it  were 
so,  that  the  witness  had  not  been  named  in 
the  plaintiff's  list  of  witnesses,  still  that 
would  be  no  ground  for  refusing  to  examine 
such  witness  when  produced.  But  it  seems 
to  me  quite  in  the  discretion  of  the  Moonsiff, 
after  plaintiff's  case  was  closed,  to  allow  him 
to  call  further  witnesses ;  and  I  do  not  think 
there  is  any  right  of  special  appeal  upon  that 
point.  I  therefore  think  that  the  decision 
of  the  Court  below  must  be  affirmed  with 
costs. 

Alarkbyy  J, — I  concur. 


The  29th  November  1869. 

Present : 

The^on'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Rcg^istration — Collusion. 

Case  No.  680  of  1869. 

Special  Appeal  from  a  decision  passed  by  Ihe 
Officiating  Additional  Judge  of  Jessore^ 
dated  the  21st  December  1868 ^  reversing 
a  decision  of  the  Moonsiff  of  tliat  District, 
dated  the  6th  December  i86y, 

Gouree  Kant  Roy  (Defendant),  Appellant, 

versus 

Gridhur  Roy  (Plaintiff),  Respondent. 

Baboo  Mohendro  Lall  Mitter  for  Appellant. 

Baboo  Anund  Chunder  Ghossal  iox 
Respondent. 

Where  a  purchaser  bought  bond-fide  without  any 
notice  or  knowledge  of  any  previous  sale  of  the  pro> 
perty,  ^king  the  precaution  which  the  law  allowed  him 
to  take  by  Act  XVI.  of  1864,  and  registered  his  purchase- 
deed,  his  registered  deed  would  have  priority  over  an 
unregistered  deed  of  anterior  date;  but  if  he  bought 
knowing  that  the  property  had  been  previously  sold  to 
another  party  who  had  not  registered,  hb  deed  would 
not  be  entitled  to  priority. 

Glover,  J. — In  this  case,  two  parties  claim- 
ed the  same  parcel  of  land  under  two  sepa- 
rate  bills  of  sale  from  the   same  vendors. 


The  plaintiff's  deed  of  sale  is  dated  the  6th 
of  Pons  1272  ;  the  defendant's  is  dated  the 
25th  Bhadro  of  the  same  year.  The  plaint- 
iff's deed  was  registered,  the  defendant's  was 
not  registered. 

The  Judge  has  reversed  the  decision  of 
the  Court  of  first  instance,  on  the  groand 
that  the  mere  fact  of  registration  will  not 
give  priority  to  a  deed  later  in  date  than  one 
not  registered  when  there  is  collusion  or 
fraud  between  the  purchaser  on  the  register- 
ed deed  of  sale  and  the  vendors  ;  and  he  ap- 
pears to  have  taken  the  fact  that  the  vendors 
had  previously  sold  this  land  to  other  parties 
(a  sale  which  the  Judge  considers  to  be 
amply  proved  by  very  credible  evidence)  as 
sufficient  reason  to  presume  collusion  on  the 
part  of  the  holder  of  the  registered  deed.  He 
has,  therefore,  held  that  the  defendant's  deed 
of  sale,  being  prior  in  date,  takes  precedence 
of  the  plaintiff's  deed  of  sale,  although  that 
deed  of  sale  is  registered. 

It  appears  to  us  that  the  Judge  has  ened. 
If  he  means  to  say  that  a  party  who  pur- 
chases an  estate,  and  registers  his  purchase- 
deed,  knowing  that,  previous  to  his  purchase, 
the  land  had  already  been  bond  fide  so\&\o 
another  party  who  had  not  taken  the  precau- 
tion of  registering,  then  probably  he  would  be 
right  in  saying  that  the  holder  of  the  registered 
deed  would  not  be  entitled  to  priority  over  the 
holder  of  a  non-registered  deed  of  anterior  date, 
on  the  ground  of  collusion  between  the  vendor 
'  and  the  vendee ;   but  if  a   purchaser  buys 
bond  fide      without      any     notice     of    any 
'  previous  sale  of  the  property,  and  takes  the 
,  precaution   which   the   law    advises  him  to 
'  take  by  Act  XVI.  of  1864,  and  registers  his 
I  purchase-deed,  then,  no  doubt,  his  registered 
I  deed  would  have  priority  over  a  deed  of  a 
date  anterior  to  it,  but  not  registered.    In 
i  this  case,  the  Judge  has  not  stated  on  what 
grounds  he  has  come  to  the  conclusion  (if 
this  be  the  conclusion  he  has  come  to,  of 
which  we  have  some  doubt)  that  the  plaint- 
iff had  been  colluding  with  his  vendors. 

The  mere  fact  of  the  land  having  been 
previously  disposed  of  by  his  vendor  would 

,  be  no  proof  that  the  subsequent  purchaser 
was  acting  fraudulently  or  collusively,  for 
it  may  very  well  be  that    he  knew  nothing 

I  whatever  of  the  previous  transactions. 

We  think  that  the  special  appellant  in 
this  case  has  the  right  to  have  the  Judges 
opinion  clearly  given  as  to  whether  be 
bought  with  knowledge  of  the  prior  sales 
to  the  defendants,   or  not.      If  he  bought 
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with  knowledge,  then  the  Judge's  decision 
may  stand  ;  if.  on  the  contrary,  he  was  an 
icfnorant  purchaser  for  v«\lue,  there  is  no 
reason  why  the  provisions  of  Section  68  of 
Act  XVI.  of  1864,  which  is  the  Act  apply- 
ing to  this  case,  should  not  give  him  a  prior 
claim  to  the  land  in  suit. 

An  objection  was  taken  in  the  course  of 
ihe  argument  by  the  special  respondent's 
pleader  to  the  effect  that  the  original  plaint 
did  not  ask  for  possession  of  the  land,  or  for 
tins  cancellation  of  the  defendant's  deed  of 
sale,  but  was  confined  merely  to  the  recovery 
of  the  value  of  certain  jack  fruits  which 
one  of  the  parties  accused  the  other  of  hav- 
ing plundered.  This  objection  appears  to 
us  untenable.  In  the  first  place,  the  omis- 
sion was  rectified  before  the  case  came  on 
tot  hearing,  and  when  the  issues  were  fixed, 
ihcy  included  the  whole  matter  in  dis- 
pute between  the  parties.  No  objection  was 
made  as  to  the  insufficiency  of  the  plaint  at 
any  time,  and  the  case  went  to  trial  with 
ihe  whole  of  the  evidence  which  both 
parties  were  able  to  give  in  support  of  their 
respective  contentions,  and  at  this  stage  of 
ihe  case  we  cannot  allow  such  an  objection 
to  influence  our  decision. 

Another  point  which  has  been  brought  to 
our  notice  is  that  the  Judge  has  come  to  no 
finding  as  to  the  question  of  possession,  and 
it  is  argued  that  if  a  parly  claiming  under 
in  unregistered  deed  of  sale,  could  show 
that  at  the  time  of  the  sale  he  got  pos- 
session of  the  property  sold,  that  would 
jiave  a  very  great  effect  in  determining  the 
issue  between  the  parties  notwithstanding 
that  the  second  dee:!  of  sale  was  registered  ; 
*nd  We  have  been  referred  to  a  decision  of 
this  Court  in  the  case  of  Salim  Shaikh 
wrjw  Boydonath  Ghuttuck,  reported  in  the 
12th  Volume,  Weekly  Reporter,  page  217, 
tj  which  it  has  been  laid  down  generally 
that  the  fact  of  obtaining  possession  has 
always  been  treated  as  a  most  important 
clement  in  the  acquisition  of  title.  As  the 
case  is  now  going  back  in  order  that  the 
Judge  may  re-try  the  whole  question,  we  do 
°^t  thii)Jt  it  necessary  to  lay  down  any  rule 
»»th  reference  to  this  objection ;  the  Judge 
l^iil  of  course  consider  it  with  the  rest  of 
the  evidence  when  he  passes  a  fresh  deci- 
sion m  the  case. 

Ihe  case  is  remanded  with  reference  to 
^^  above  remarks,  and  costs  will  follow  the 

UiiUr,  J,^i  concur. 
Vol  XIL 


The  29th  November  1869. 

Present  : 

The  Ilon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  Judges, 

Attachments — Section  240,   Code  of  Civil 

Procedure. 

Case  No.  1741  of  1869. 

Spec  ial  Appeal  from  a  decision  passed  hy  tht 
First  Subordinate  Judge  of  the  2^-Pergun^ 
nahss  dated  the  jot h  April  iSOg,  affirming 
a  decision  of  t tie  Moonsiff  of  Busseerhauty 
dated  the  1  ith  September  t868. 

Ram d bun  Mitter  (one  of  the  Defendants), 

Appellant, 

versus 

Koylashnath  Dult  (Plaintiff),  Respondent, 

Baboo  Jogendronath  Bose  for  Appellwit. 

Bnboos  Bhowanee  Churn  Dull  and  Anund 
Ch under  Ghossal  for  Respondent. 

If  the  debt  to  secure  which  an  attachment  has  been 
made  is  satisfied,  a  subsequent  alienation  of  the  pro- 
perty is  not  void,  merely  because  the  attachment  has 
not  been  formally  withdrawn. 

The  ligrht  of  attachment  after  jud*jment  exists  for  the 
purpose  of  realizinj^  sums  actually  due  under  a  decree, 
and  not  for  that  of  ^ccurin.ir  property,  so  that  it  may  at 
some  future  period  become  available  for  the  realization 
of  moneys  not  yet  due,  but  to  become  payable  under  the 
decree. 

Lochy  7.— It  appears  that  the  property 
in  question  in  the  suit  had  been  attached  in 
execution  of  decree  for  about  Rupees  50, 
and  the  day  fixed  for  the  sale  was  the  15th 
July  1865.  Previous  to  the  day  of  sale, 
the  debtor  had  sold  the  property  to  the 
plaintiff  in  this  case,  and  from  the  sale- 
proceeds  paid  the  whole  amount  for  which 
the  property  had  been  attached. 

It  is  clear,  therefore,  that  the  whole  of 
the  decree-holder's  decree  for  which  the 
attachment  was  taken  out  had  been  satisfied, 
and  the  decree-holder  took  the  money;  and 
therefore  it  appears  to  me  that  he  could  not 
object  to  the  sale  which  had  been  made,  nor 
ask  the  Court  to  continue  the  attachment  on 
account  of  other  sums  which  may  fall  due 
on  his  kistbundee.  And  though  the  Moon- 
sifF  did  accede  to  his  request  to  continue  the 
attachment,  yet  as  the  sum  for  which  the 
attachment  had  been  made  had  been  realized, 
the  decree  of  the  decree  holder  must  be  con- 
sidered to  have  been  satisfied. 
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I  think,  therefore,  that  .the  judgment  of 
the  Lower  Appellate  Court  should  be  upheld, 
and  the  special  appeal  dismissed  with  costs. 

Macpherson,  J . — :1  also  would  affirm  the 
decision  of  the  Lower  Appellate  Court,  and 
with  costs. 

I  think  that  the  Judge  was  right  in  his 
interpretation  of  the  decision  of  the  Full 
Bench  in  the  case  of  Anundo  Lall  Dass 
versus  Radhamohun  Shaw,  H.  Bengal  Law 
Reports,  page  49,  F.  B.,  and  that  that  decision 
does  support  the  principle  on  which  the 
Judge  has  acted.  The  Full  Bench  held  sub- 
stantially that  an  attachment  is  only  *^  for 
the  purpose  of  levying  the  money  due  under 
the  particular  decree  "  under  which  the  attach- 
ment is  made,  and  that  the  object  of  Section 
240  of  the  Civil  Procedure  Code  is  to  secure 
the  execution  of  the  decree,  and  to  prevent 
the  attachment  from  being  rendered  worth- 
less^^ 

Fu^Clier,  I  think  that  if  the  debt  to  secure 
which  an  attachment  has  been  made  is  satis- 
fied, a  subsequent  alienation  of  the  property 
attached  is  not  void,  merely  because  the  at- 
tachment has  not  been  formally  withdrawn. 

The  learned  Chief  Justice,  in  delivering 
judgment  in  Anundo  Lall's  case,  to  which  I 
have  already  referred,  says:  "If  the  attach- 
"  ment  is  to  be  held  to  be  a  continuing  attach- 
"  ment  after  the  decree  has  been  satisfied, 
"  merely  because  the  attachment  has  not  been 
"  withdrawn,  what  is  to  be  done  if  it  is  re- 
"  versed  either  in  review  or  appeal  V 

In  the  present  instance,  the  only  attach- 
ment in  existence  when  the  alienation  look 
place  was  one  for  Rupees  50  or  Rupees 
56,  the  amount  which  alone  was  then  payable 
under  the  decree.  That  attachment  was 
fully  satisfied  by  the  money  which  was  paid 
into  Court,  and  which  was  drawn  out  by  the 
decree-holder.  The  Court  afterwards  order- 
ed that  the  attachment  on  the  property  was  to 
continue  until  all  the  subsequent  instalments 
which  should  thereafter  become  payable  under 
the  decree  should  be  saiisfied  But  the  Court 
had  no  power  to  make  any  such  order.  The 
right  of  attachment  after  judgment  exists  for 
the  purpose  of  realizing  sums  actually  due 
under  a  decree,  and  not  for  that  of  securing 
property,  so  that  it  may  at  some  future  period 
be  made  available  for  the  realization  of 
moneys  not  yet  due,  but  which  are  to  be- 
come payable  under  the  decree. 

As  the  total  amount  payable,  under  the 
decree  in  the  case  now  before  us  was  pay- 


able by  instalment,  and  as  all  the  instalments 
wiiich  had  become  due,  and  in  respect  d 
which  the  property  was  attached,  were  satis- 
fied when  the  alienation  look  place,  it 
appears  to  me  that  no  order  subsequently 
made  bv  the  Court  directing  the  attacbment 
to  remain  in  force  till  the  remaining  instal- 
ments should  fall  due  and  be  paid,  could  in 
any  way  affect  the  validity  of  the  alienation. 


The  ist  December  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp 
and  A.  0.  Macphcrson.  Judges, 

Section  15,  Letters   Patent — ^Appeals— Limita- 
tion. 

Motion  connected  7vith  Special  Appeal  No. 
1208  of  1868,  decided  by  Z.  S,  Jacks^a 
mid  Mitter,  JJ^,  in  2vhich  the  said  Judges 
diff'ered  in  opinion. 

Huruck  Singh  and  others,  Petitioners, 

versus 

Tool  see  Ram  Sahoo,  Opposite  Party. 

Mr.  C.  Gregory  for  Petitioners. 

No  one  for  Opposite  Party. 

In  Section  i  of  the  Rules  of  5th  August  i  67,  for  the 
admission  of  appeals  under  Section  15  of  the  l^tcr^ 
Patent,  the  words  "  unless  the  Court  in  its  discretion  on 
pood  cause  shown  shall  grant  further  time,"  refer  to  the 
Appellate  Bench  of  the  High  Court,  and  not  to  the 
Division  Bench. 

If  an  appeal  is  presented  under  Section  15  of  the 
Letters  Patent  within  30  days  from  the  time  at  which  1 
written  judpfment  is  put  in,  the  applicant  has  a  reason- 
able fjround  for  applying  to  the  Court  in  its  discretJon 
to  admit  the  appeal,  though  filed  after  30  days  from  the 
time  when  the  judgment  was  delivered  orally  in  Court 

The  appeal  in  this  case  under  Section  15 
of  the  Letters  Patent  of  the  High  Court  was 
presented  after  30  days  from  the  date  on 
which  the  oral  judgment  was  delivered  had 
expired,  but  within  30  days  from  the  lime 
in  which  the  written  judgment  was  sent  into 
the  office.  A  Division  Bench,  consisting  of 
L.  S.  Jackson  and  Markby,  JJ..  rejected 
the  appeal  as  filed  beyond  lime.  Hence  this 
motion  to  the  Appellate  Bench  to  admit  the 
appeal. 

The  folloiKnng    is    the  judgment  of'  the 
Appellate  Bench  : — 

Peacock,  C.  J.— We  think  that  the  appeal 
ought  to  be  admitted.  Referring  to  the  isl 
Section  of  the  Rules  of  the  5ih  August  1867, 
regarding  the  admission  of  appeals  under  Sec- 
tion 1 5  of  the  Letters  Patent  to  which  Mr. 
Gregory  has  referred,  we  think  that  the  words 
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"  unless  the  Court  in  its  discretion  on  good 
cause  shown  shall  grant  further  time,"  refer 
to  the  High  Court,  and  not  to  the  Division 
Bench.  That  being  so,  the  High  Court,  for  the 
hearing  of  an  appeal  of  this  nature,  must  con- 
RStof  a  Bench  of  at  least  three  Judges.  That 
is  analogous  with  the  practice  laid  down  in 
Section  333,  Act  VIII.  of  1B59,  in  which  it 
is  enacted  that  appeals  shall  be  made  in  the 
form  of  a  memorandum  which  shall  be  pre- 
sented in  the  Appellate  Court  within  the 
period  thereinafter  specified,  unless  the  ap- 
{)eilant  shall  show  sufficient  cause  to  the  sa< 
lisfaciion  of  the  Appellate  Court  for  not 
having  presented  it  within  such  limited 
period. 

Upon  the  refusal  of  the  Registrar  to 
admit  the  appeal  on  the  ground  of  its  hav- 
ing been  presented  beyond  time,  an  appli- 
cation might  have  been  made  to  the  Chief 
IQstice  for  the  appointment  of  a  Division 
iench  for  the  purpose  of  hearing  it,  as  pro- 
vided by  Section  7  of  the  Rules  of  August 
1867. 

The  case  now  comes  before  the  Appellate 
Court,  and  it  appears  to  me  that  the  Court  in 
its  discretion  ought  to  allow  the  appeal  to 
be  filed.  On  the  Original  side  of  this  Court, 
it  has  been  held  that  delay  in  obtaining  office- 
copies  of  the  judgment  in  a  case  is  no  ground 
ior  postponing  the  filing  of  the  memorandum 
of  appeal,  as  the  Counsel  should  note  the 
judgment  on  the  brief.  On  that  side  of  the 
Court,  Judges  do  not  always  put  in  a  written 
judgment ;  but  on  this  side  of  the  Court, 
where  the  first  hearing  is  upon  appeal,  a  writ- 
ten judgment  is  always  put  in,  in  order  that 
it  may  be  transmitted  to  the  Court  from  which 
the  appeal  comes.  That  being  the  practice  on 
ibis  side  of  the  Court,  it  appears  to  mejhat, 
if  an  appeal  is  presented  within  30  days  from 
the  lime  at  which  a  written  judgment  is  put 
in,  the  applicant  has  a  reasonable  ground  for 
applying  to  this  Court  in  its  discretion  to 
admit  it  even  though  filed  after  30  days 
from  the  time  when  the  judgment  was  de- 
livered orally  in  Court. 

The  appeal  is  admitted. 

Kemp  and  Macpherson,  JJ^^  concurred. 


The  ist  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  JCt,y  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp  and 
A.  G.  Macpherson,  Judges, 

Review — Jurisdiction— Section  15,  Letters 

Patent. 

Case  No.  2  of  1869. 

Appeal  pveferred^  under  Section  130/  the 
Letters  Patent  of  the  28th  December  186^^ 
against  a  judgment  of  the  Hon'ble  G, 
Loch  and  Dwarkanath  Miiter^  tivo  of 
the  Judges  of  this  Court,  dated  the  2nd 
January  r86g,  in  Special  Appeal  No. 
i^oy  of  1 8 6y,  from  a  decree  of  the  Zillah 
Court  of  Gya,  dated  the  lyth  May  i86jy 
the  said  Judges  having  been  equally  di- 
vided in  opinion. 


Mussamut  Rughoo  Bibee  (Defenda  it) 

Appellant,  * 


versus 


Noor  Jehan  Begum  and  others  (Plaintiffs), 

Respondents. 

Mr,  C.  Gregory  for  Appellant. 

Moonshce  Mahomed  Yusuffiox  Respondents. 

To  reject  an  application  foi  a  review  is  not  a  function 
which  can  be  performed  by  the  High  Court  generally, 
but  merely  by  the  Court  which  pa«sed  the  original  deci- 
sion ;  and  the  order  of  rejection  is  not  a  judgment  within 
the  meaning  of  Section  15  of  the  Letters  Patent. 

Peacock,  C,  J. — In  this  case,  an  application 
was  made  to  Mr.  Justice  Loch  and  Mr.  Jus- 
tice Dwarkanath  Milter,  to  review  a  judg- 
ment which  they  had  passed.  Mr.  Justice 
Dwarkanath  Milter  thought  that  the  review 
ought  to  be  granted.  Mr.  Justice  Loch,  who 
was  the  Senior  Judge,  thought  that  the  appH- 
cation  ought  to  be  rejected,  and  it  was  re- 
jected. From  this  decision  an  appeal  has 
been  preferred  under  Section  1 5  of  the  Letters 
Patent.  A  preliminary  objection  is  taken  that 
this  is  not  a  case  in  which  an  appeal  lies. 

There  is  no  doubt  that  the  preliminary 
objection  ought  to  prevail.  The  whole  object 
of  the  provisions  of  Act  Vlll.  of  1859  re- 
garding reviews  of  judgments  is  that  the 
Court  which  passed  the  decree  may  re-con- 
sider the  case  if  it  thinks  fit.  and  that,  as  a 
general  rule,  Judges  are  not  to  review  a  de. 
cision  of  other  Judges — {see  Section  379). 

Section  371  declares  that  ihe  order  whether 
for  rejecting  the  application  or  granting  the 
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review  shall  be  final.      It  appears  to  mc  that  \  by  the  best  authorities  that  which,  according 

the   order   rejecting   the  review  was   not   a  \  to  our  opinion,  might  be  a  more  enlightened 

function  which  could  be  performed  by  the    and  proper  rule  of  law.     The  judgment  of 

High  Court   generally,   but   merely  by   the    the  Lower  Appellate  Court  must  be  reversed 

Court  which  passed  the  original  decision ;    with  costs.     The  result  is  that  the  plaintiff's 

and  that  the  order  rejecting  a  review  is  not  |  suit  will  be  dismissed  with  costs. 

a  judgment  within  the  meaning  of  Section  1 

15  of  the  Letters  Patent.      1  do   not   think  | 

that  the  High  Court  at  Madras  intended  to  | 

give  any  opinion  to  the  effect  that  an  order  \ 

rejecting  a  review   was  a  judgment  within  , 

Section  15  of  the  Letters  Patent,  although  ' 

in  the  case  cited    they  expressed  their  opi-  , 

nion  in  general  terms  which  might  possibly  ; 

embrace  such  a  case.     If  they  had  had  the  | 

question  of  rejecting  a  review   before   their 

minds  when  they  decided  the  case,  they  would    Sale  of  mortpged  under-tenurcs-Section  ros 

probably  have  excepted  it  from  the  general  j  ^^'  ^'  ^'  i8S9-issues. 

rule  which  they  laid  down. 


Glover,  y» — I  concur. 

The  ist  December  1869. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 


This  appeal  is  rejected  with  costs. 
Ke^p  and  Macpherson,  JJ ^y  concurred. 

The  ist  December  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Mahomedan  Law — Divorce. 

Case  No.  i860  of  1869. 

Special  Appeal  from  a   decision  passed  by 
the  Judge  of    Hooghly,   dated  the    2()ih 


Case  No.  1890  of  1869. 

Special  Appeal  from  a  decision  passed  h 
the  Second  Subordinate  Judge  of  H&ogk- 
ly,  dated  the  6th  May  i86g,  modifying  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  2yth  November  i86g» 

Chunder  Monee  Debee  and  others  (Plain!- 
iffs),  Appellants, 

versus 

Mohesh  Chunder  Banerjee  and  others 
(Defendants),  Respondents. 

Baboo  Gopal  Lall  Mitter  for  Appellants. 

Baboo  Sham  Lall  Mitter  for  Respondents. 

After  foreclosurc,a  mortcragfee  was  executing^hisdecrw 


July   i86g,  modifying   a  decision   ^/W^^  1  for  posso-.sron\Vhcn  an  ohjertion  wls^^^^^^^^ 

Moonsiff   of  Salkhia.    dated  the    yth  May  '  part  ui  the  landlord  as  purchaser  of  the  tenure  which 

i86g. 


Ibrahim  Moollah  (Defendant),  Appellant, 


versus 


Enayut-or-Ruhman  (Plaintiff),  Respondent. 

Moulvie  Syud  Murhumut  Hossein  for 

Appellant. 


I  had  been  sold  in  satisfaction  of  his  own  decree  ftKr«jt. 
A  suit  was  accordingly  framed  under  Section  229»  Cow 
of  Civil  Procedure,  in  which  the  mortgagee  was  made 

,  plaintiff,  and  the  claimant  defendant. 

Hkld  that  the  whole  question  was,  which  of  thetn-o 
parties    claiminir  was  entitled  to  possession;  and  the 

I  issue  io  be  decided  was  whether  or  no  the  tenure  was 

J  sold  subject  to  i)revio'is  incumbrances. 

Jackson,  J.— This  suit,  which  Nvas  a  smt 
commenced  under  Section  229  of  the  Coa^ 
of  Civil  Procedure  arising  out  of  theexecu- 


Baboo  Mohendro  Lall  Seal  for  Respondent  ,  ^ion  of  a  decree,  related  to  two  plots  of  land. 

The  plaintiff,  it  seems,  had  taken  a  mortgage 
Accordmgr  to  Mahomedan  Law  the  divorce  of  one  |  of  this  land  from  the  late  holder  thereof,  had 

acting  upon  compulsion  from  threats  is  effective.  .         i        j  j   .     j  j  (^^  «acc^s. 

^  I  foreclosed,  and  had  got  a  decree  for  possea- 

Jachson,  J . — We  are  compelled  in  this  case  j  sion,  and  as  he  was  executing  that  decree,  an 
to  reverse  the  decision  of  the  Lower  Appellate  ,  objection  was  preferred  on  the  part  of  ibe 
Court,  because,  according  to  the  IMahomedan  ,  landlord,  who  showed  that  he  bad  got  a 
Law,  as  laid  down  in  \'olume  I.,  Hedaya,  '  decree  for  rent  ag.iinsl  the  mortgagor,  and 
page  203,  the  divorce  of  one  acting  upon  i  in  satisfaction  of  that  decree  had  procured 
compulsion  from  threats  is  effective.  Wc 
are  not  at  liberty  to  substitute  for  the  ex- 
press rule  of  Mahomedan  Law  as  expounded 


the  tenure  to  be  sold  under  Section  105,  Act 
X.  of  1859,  had  purchased  it  himself,  and  was 
in  possession. 
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This  suit  was  therefore  framed  under 
the  229th  Section  x)f  the  Code,  making  the 
mortgagee  decree-holder,  plaintiff,  and  the 
claimant,  defendant. 

The  plaintiff  alleged  that  one  of  the  two 
plots  of  land  to  which  the  suit  related  was 
the  lakheraj  property  of  his  mortgagor. 
This  was  denied  by  the  defendant.  The 
Coart  of  first  instance  gave  the  plaintiff  a 
decree  which  went  on  appeal  before  the 
Subordinate  Judge.  This  officer,  miscon- 
ceiviDg,  as  it  seems  to  me,  the  real  questions 
in  issue,  proceeded  to  enquire  whether  the 
plaintiff  had  made  out  his  allegation  as  to 
the  first  plot  of  land  being  lakheraj. 

It  must  be  borne  in  mind  that  the  zemin- 
dar^ as  such,  is  not  a  party  to  this  suit. 
The  circumstance  that  the  purchaser  of  the 
under-tenure  at  the  sale  under  Section  105 
happened  to  be  a  zemindar,  makes,  I  think, 
00  difference  in  his  position  in  this  case.  The 
whole  question  is  which  of  the  two  parties 
claiming  this  under-tenure  is  entitled  to  the 
possession  of  it.  The  question  whether  the 
kind  is  to  be  held  free  of  the  payment  of 
rent  can  arise  afterwards.  The  issue  which 
has  10  be  decided  really  between  these  par- 
ties is  whether  or  no  this  tenure  (sold,  not 
under  Act  VIII.  of  1865,  but  under  Act  X. 
of  1859,  Section  105)  was  sold  subject  to 
previous  incumbrances. 

The  pleader  for  the  special  appellant  has 
referred  us  to  the  case  decided  by  a  Full 
Bench  of  this  Court,  to  be  found  in  7 
Weekly  Reporter,  page  260.  In  that  case, 
it  has  been  laid  down  that  it  ought  to  be 
ascertained  whether  the  lease  on  which  the 
lands  had  been  held  contained  a  stipulation 
reserving  a  right  of  sale  for  arrears  of  rent; 
and  the  Court  thought  that,  if  such  a  right 
vas  specially  reserved,  coupling  Section  105 
vriih  the  other  Section  to  which  reference 
has  been  made,  a  sale  would  be  free  from 
incumbrances ;  and,  if  not,  a  sale  would  noi  be 
Jrec  of  incumbrances. 

That  point  has  not  been  enquired  into  in 
the  present  case.  It  seems  to  me  necessary 
that  the  case  should  go  back  to  the  Lower 
Appellate  Conn  in  order  that  there  should  be 
a  trial  of  this  issue.  The  whole  of  the  land 
appears  to  have  been  sold  as  an  under- 
tenure,  and,  as  I  have  said  before,  1  think  the 
quesiion  whether  there  is  any  valid  lakheraj 
vill  be  reserved  for  another  occasion. 

A  further  point  will  have  to  be  con- 
wdered,  namely,  whether,  if  the  plaintiff  has 


a  right  to  the  land,  the  buildings  and  houses 
upon  it  will  go  with  the  land,  or  whether 
the  defendant  will  be  entitled  to  remove  the 
materials. 

Glover y  J, — I  am  of  the  same  opinion. 


•^ 


The  ist  December  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Review. 

Case  No.  1904  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  0/  Beerbhoom,  dated  the  loth 
Afay^  i86g,  reversing  a  decision  of-  the 
Subordinate  Judge  of  that  District^  dated 
the  2$th  January  i86g. 

Khelat  Chunder  Ghose  (Plaintiff)^ 
Appellant^ 

versus  ' 

Pran  Kristo  Roy  and  others  (Defendants), 

Respondents. 

Baboo  Mo  tee  La  1 1  Mookerjee  for 
Appellant. 

Mr.  H,  E.  Mendies  and  Baboo  Prosunno 
Coo  mar  Roy  for  Respondents. 

An  application  for  review  with  the  object  of  introduc- 
ing" fresh  matter  into  a  case  cannot  be  admitted  unless 
verified  and  supported  by  proof  of  the  kind  referred  to  in 
the  case  reported  in  lo  Weekly  Reporter,  p.  432.* 

Jackson,  J. — The  Subordinate  Judge  in 
this  case  first  dismissed  the  suit  of  the 
plaintiff  on  the  ground  that  the  plaintiff  had 
not  substantiated  his  right  to  maintain  the 
suit  as  the  purchaser  of  the  rights  of  the 
parties  entitled  to  the  wassilat.  Thereupon 
the  plaintiff  applied  to  that  Court  for  a 
review  of  judgment  on  four  grounds:  "  ist, 
**that  the  plaintiff  could  not  file  his  deed  of 
"  purchase  as  it  had  been  filed  in  a  summary 
**  case,  No.  41  of  1868,  which  was  still  pend- 
"ing;  2nd,  that  case  No.  41  is  a  case  for 
**mesne-profits  of  the  same  property,  but 
•*only  for  an  antecedent  period,  hence  he 
'*  was  obliged  to  file  the  deed  of  purchase  in 
"that  case;  3rd,  that  his  vendors  had 
"admitted  the  purchase  by  him  in  the  name 
"of  Rohinee  Nundun  Milter  in  case  No.  41, 


*  The  ruling  in  that  case  was  :  "A  Judge  ought 
not  to  admit  a  review  for  the  purpose  of  receiving 
fresh  evidence  in  the  suit,  except  upon  being  satis- 
fied by  legal  evidence  that  the  fresh  evidence  was  not 
known  to  the  applicant,  or  could  not  be  obtained  by 
him  at  the  time  of  the  original  trial." 
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"  and  Rohi-nee  Nundun  in  the  same  case 
"admitted  his  purchase,  and  that  he  has 
"brought  no  objection  in  this  case,  and  is 
"willing  to  put  in  a  petition  of  consent; 
"4th,  that  the  applicant  is  willing  to 
"  prove  his  purchase."  "  With  this  petition," 
the  Judge  observes,  "  the  applicant  filed 
"  copies  of  the  deed  of  sale  and  of  the  admis- 
"sions."  On  this,  the  Subordinate  Judge 
admitted  the  review  making  his  order  in 
these  words:  "Whereas  the  grounds  urged 
"in  the  petition  for  review  by  the  applicant 
"  are  sufficient,  and  the  vendors  also  have 
"admitted  the  sale  by  petition,  it  is  ordered 
"that  the  application  be  granted  and  the 
"  case  be  restored."  Thereupon  the  Subor- 
dinate Judge  heard  the  case  de  novo,  and 
gave  judgment  for  the  plaintiff. 

Against  the  judgment  so  obtained,  the 
defendant  appealed  to  the  Zillah  Court. 
The  Judge,  on  hearing  the  appeal,  consider- 
ed tflm  the  Subordinate  Jndge  had  irregular- 
ly admitted  the  application  for  review,  and 
thereupon  set  aside  the  whole  of  the  pro- 
ceedings founded  upon  that  irregular  ad- 
mission of  the  review,  and  decreed  the  ap- 
peal, thereby  dismissing  the  plaintiff's  suit. 
The  Judge  supports  his  decision  by  reference 
to  the  case  reported  in  10  Weekly  Reporter 
432  (Civil  Rulings). 

It  is  urged  before  us  in  special  appeal 
that  we  ought  to  assume  that  the  Subordinate 
Jiidge,  in  admitting  the  review,  had  good 
and  sufficient  reasons  for  so  doing,  and  that, 
upon  that  assumption,  the  admission  of  the 
docilments  tendered  by  the  plaintiff  would 
be  justified  ;  and  reference  is  made  on  this 
argument  to  the  case  reported  in  III.  Bengal 
Law  Reports  346.* 

It  seems  to  me  perfectly  clear  that  the 
Subordinate  Judge  admitted  this  review  up- 
on the  grounds  stated  in  the  petition  for 
review,  and  upon  no  others ;  and  it  seems 
perfectly  clear  that  those  grounds  related 
exclusively  to  the  fresh  matter  tendered  as 
evidence  by  the  plaintiff,  and  that  the  object 
of  that  application  was  to  get  in  that  fresh 
matter,  and  nothing  else,  it  is  not  denied 
that  the  petition  so  presented  was  unverified 
and  supported  by  no  proof  of  the  kintl  refer- 
red to  in  the  case  cited  in  10  Weekly  Report- 
er. That  being  so,  it  seems  to  me  that  we 
ought  to  follow  the  ruling  laid  down  in 
that  case,  and  that  the  Judge's  decision  was 
therefore  right,  and  that  this  special  appeal 
ought  to  be  dismissed  with  costs. 

Glover,  J. — 1  am  of  the  same  opinion. 

Ante,  p.  223. 


The  I  st  December  1869. 

Present : 

The  Hon'ble  H.  V.  Bavlev  and  Sir  Charles 
Hobhouse,  Bart,^  Judges, 

Contribution  —  Voluntary  payment  —  Surety- 
ship —  Rules  of  Equity. 

Case  No.  1746  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Tipperak, 
dated  the  28th  May  i86g,  rei.'ersing  a 
decision  of  /he  Moons  iff  of  Noornuggur, 
dated  the  sth  March  i86g, 

Luckhee  Kant  Doss  (Plaintiff),  Appellant, 

versus 

Shib  Chunder  Chuckerbutty  (Defendant). 

Respondent, 

Bahoos  Chunder  Mad  hub  Ghose  and  Okhil 
Chunder  Sein  for  Appellant. 

Bahoos  Hem   Chunder  B'anerjet  and  Huret 
Mohun  Chuckerbutty  for  Respondent. 

In  a  suit  to  recover  contribution  on  the  alleeatioa  that 
plaintiff  and  defendant  were  joint  tenants,  and  tb^  there 
was  an  arrear  of  rent  due  from  them  f or  whidi  the 
zemindar  was  about  to  sue,  when  plaintiff  paid  it  Uigc- 
ther  with  several  other  cesses  and  expenses,  it  was 
held  that,  as  there  had  been  no  demand  upon  the 
defendant  or  any  suit  or  other  effectual  proceeding  for 
the  recovery  of  the  rent,  the  payment  by  the  plaintiff 
was  voluntary  and  officious,  and  that.as  the  demand  with 
which  plaintiff  complied  was  an  excessive  demand,  his 
compliance  with  it  would  not  bind  the  defendant  to  pay 
the  amount  of  contribution  sued  for. 

Held,  further,  that  the  rules  which  jfovern  G)urts ia 

England  in  matters  of  suretyship  could  not  be  applied 

I  to  a  case  like  this,  where  joint  and  several  liability  was 

not  found  as  a  fact,  and  where  the  sum  alle^d  to  be 

due  was  not  certain  but  contested. 

Bayley,  J. — 1  think  that  this  special  ap- 
peal should  be  dismissed  with  costs. 

I  think  that  the  question  before  us  is  a 
very  narrow  one,  and  the  argument  addressed 
upon  it  has  gone  far  beyond  the  legilimaie 
issue. 

The  suit  was  to  recover  Rupees  43-'  *°"* 
by  way  of  contribution,  on  the  allegation 
that  th'j  plaintiff  and  the  defendant  were 
joint  tenants  in  a  talook  having  a  sadder 
jumma  of  67  rupees  and  odd;  that  there 
was  an  arrear  of  rent  due  from  them  for  the 
year  1277  T.  E. ;  that  the  zemindar  was 
about  to  sue  for  it,  when  on  the  1 7lh  Srabun 
1270  B.  E.,  the  plaintiff  paid  it,  together 
with  several  other  cesses  and  expenses,  which 
on  the  whole  amounted  to  Rupees  ^y'^  annas. 
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The  plaintiff  alleged  that  the  defendant  was 
consequently  liable  to  him  for  the  sum  of 
Rupees  41-12  annas,  being  the  amount  of  his 
(defendant's)  share  of  the  rent,  and  he,  there- 
fore, sued  the  defendant  for  that  sum  together 
^\i\\  Rupee  1-5  annas  on  account  of  interest 
upon  that  sum. 

The  first  Court  gave  the  plaintiff  a  decree 
for  Rupees  33-15  annas,  disallowing  his  claim 
for  the  cesses,  expenses,  and  interest. 

The  defendant  appealed  against  this  deci- 
sion, on  the  ground  that  the  plaintiff  made  a 
voiamary  payment,  and  that,  therefore,  he, 
the  defendant,  was  in  no  way  liable  for  the 
contribution  sued  for. 

The  Lower  Appellate  Court  held  that, 
ihough  the  plaintiff  and  the  defendant  were 
equal  owners  of  the  talook,  still  there  was 
no  such  express  or  implied  contract  between 
them  that  the  one  should  pay  the  whole  rent, 
without  the  knowledge  of,  or  consultation 
wiih,  the  other.  The  Lower  Appellate 
Court,  therefore,  held  that  the  payment  by 
the  plaintiff  was  officious,  and  further  that 
the  plaintiff  had  no  right  to  include  in  the 
pa} mem  any  illegal  cesses  asked  for  by  the 
zemindar,  and  that  the  defendant  could  not 
be  made  liable  until  a  demand  for  rent  had 
been  actually  made  upon  him,  or  the  pro- 
perty put  up  to  sale  on  account  of  his 
refusal  to  pay,  neither  of  which  contin- 
gencies had  occurred  in  the  present  case. 

Against  this  decision  the  plaintiff  appeals 
specially,  and  the  contention  is  that,  although 
there  was  no  express  or  implied  contract  on 
the  part  of  the  co-parcener  defendant  to  pay 
the  rent,  still  on  the  general  principles  of 
equity  he  was  liable  for  contribution  for  the 
payment  made  by  the  plaintiff  on  account  of 
the  rents  due  for  the  year  1277  T.  1^.,  and 
in  res])ect  of  which  the  zemindar  was  about 
to  sue. 

Now,  there  may  be  some  doubt  on  the  re- 
cord as  to  whether  the  tenancy  was  a  pure 
tinmixed  joint  tenancy  ;  but  looking  to  the 
terms  used  by  both  the  Courts,  it  seems  to 
have  been  proved  that  that  joint  tenancy 
was,  in  fact,  ihe  state  of  the  parlies.  Cer- 
tainly, the  written  statement  of  the  defend- 
ant contained  no  clear  averment  of  joint 
liability  or  joint  tenancy,  but  1  think  it 
would  be  quite  compatible  with  the  case 
pleaded  that  there  were  separate  shares  wiih 
separate  liabilities.  Be  that  as  it  may,  I 
ihink  it  is  quite  clear  that  the  payment  was 
voluntary  and  officious,  as   no  demand,  no 


process,  no  suit,  or  other  effectual  proceed- 
ing for  re-payment  or  recovery  of  the  rents 
had  actually  taken  place  at  the  time  when 
the  plaintiff  made  his  payment  on  account 
of  which  he  now  sues  for  contribution.  It 
was  quite  possible  under  the  facts  that,  with- 
out any  jeopardy  to  the  plaintiff's  rights  and 
interests,  or  to  the  safety  of  the  joint  tenure, 
the  defendant  might  still  have  paid  the  rents 
when  they  were  demanded  from  him,  and  the 
plaintiff  would  thus  have  had  no  occasion  to 
pay  for  him.  But,  irrespective  of  this,  there 
is  the  fact  that  the  first  Court  has  found 
that  the  sum  claimed  by  way  of  contribution 
was  not  really  the  sum  due,  and  therefore, 
that  fact  not  being  open  to  question  in  spe- 
cial appeal,  the  demand  with  which  the 
plaintiff  complied  was  an  excessive  demand, 
a  compliance  with  which  would  not  bind  the 
defendant  to  pay  the  amount  of  contribution 
as  sued  for  by  the  plaintiff. 

It  now  remains  to  make  some  observjA^ons 
with  reference  to  the  authorities  relied  jn  by 
the  pleader  for  the  special  appellant.'  The 
first  case  relied  upon  is  to  be  found  at  page 
377,  Volume  VI 1.,  Weekly  Reporter,  Full 
Bench  Rulings.  That  case,  as  a  matter  of 
decision,  simply  decided  that  a  suit  for  con- 
tribution was  not  such  a  suit  for  damages  as 
would  give  jurisdiction  to  a  Small  Cause 
Court  to  adjudicate  it.  It  is  perfectly  true 
that  in  that  case  the  Hon'ble  Chief  Justice 
did  make  some  remarks  as  to  the  state  of 
the  law  in  England  with  reference  to  sureties 
and  other  parties  jointly  liable,  but  those  re- 
marks have  no  direct  bearing  on  the  ques- 
tion which  we  have  now  to  decide,  so  as  to 
be  binding  upon  us.  Further,  that  case  so 
far  differs  from  the  present  that  that  was  a 
case  for  contribution  for  arrears  of  Govern- 
ment revenue,  v»hich,  under  the  provisions 
of  Act  XL  of  1859,  ^vould  become  a  matter 
of  compulsory  payment  under  the  statute  at 
a  certain  specific  time  fixed  by  that  law. 
Now  here,  in  a  matter  of  rent,  it  is  quite 
possible  that,  when  ahoui  to  sue,  the  zemin- 
dar might  be  satisfied  with  the  plaintiff's 
half  share,  and  would  not  proceed  to  compel 
the  defendant  to  pay  at  all.  Had  the  zemin- 
dar actually  made  any  specific  demand  on 
the  joint  tenants  for  the  joint  tenure,  or  pro- 
ceeded to  sue,  or  exposed  the  joint  tenure  to 
injury  or  liability  to  sale,  the  state  of  the 
case  would  be  different,  but  we  have  to  deal 
with  the  case  as  it  was  put,  and  1  see  no 
compulsion  or  legal  force  in  thi*  case  which 
made  the  plaintiff's  payment  of  the  entire 
rents  legally  compulsory  or  otherwise  than 
officious  and  voluntary. 
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The  pleader  for  the  special  appellant  then 
quoted  a  passage  from  Addison  on  Contract, 
4th  edition  of  1863,  but  that  merely  contains 
an  enunciation  of  the  principles  of  English 
Law  on  the  subject  of  suretyship,  and  of  the 
recognized  rules  of  the  Courts  of  Law  and 
Equity  in  England.  Granted  that  the  prin- 
ciples of  equity  would  be  the  same  in  most 
countries,  it  by  no  means  follows  that  the 
technical  and  special  rules  of  the  Equity 
Courts  in  England  should  bind  our  Courts 
commonly  known  as  Courts  of  equity,  jus- 
tice, and  good  conscience. 

On  the  whole,  I  think  there  is  no  error  in 
law  in  the  judgment  of  the  Lower  Appel- 
late Court,  and  I  would,  therefore,  dismiss 
this  appeal  with  costs. 

Hob  house  y  J, — I  have  a  few  words  to 
add.  I  agree  in  thinking  that  the  question 
before  us  is  simply  whether  or  not  the 
plaintiff  in  this  case  made  a  voluntary  pay- 
mentlof  the  rents  in  question.  I  do  not 
think*  in  the  first  place  that  we  can  apply 
the  rules  which  govern  Courts  at  home  in 
matters  of  suretyship  to  the  parties  before 
us,  because,  even  if  those  rules  could  be  held 
to  govern  this  case,  there  is  not  a  sufficient 
finding  of  fact  to  enable  us  to  apply  those 
rules.  The  case  particularly  relied  upon  is 
where  two  persons  were  liable  under  surety- 
ship for  a  certain  sum  of  money  due  on  a 
certain  day,  and  it  was  held  that,,  when  one 
of  the  two  parties  paid  the  sum  in  question 
on  the  date  on  which  it  became  due,  the 
other  was  liable  for  contribution ;  but  express- 
ly and  necessarily  this  was  a  case  in  which 
the  sureties  were  jointly  ^nd  severally  liable 
and  for  a  sum  certain  ;  and  although  it  does 
seem  probable,  on  the  nature  of  the  tenure 
before  us,  that  there  was  some  such  liability 
in  this  case,  yet  there  is  no  finding  of  it  as  a 
fact ;  and,  on  the  other  hand,  the  plaintiff  dis- 
tinctly avers  that  he  and  the  defendant  held 
the  lands  in  equal  shares  of  8  annas,  and  the 
defendant  as  distinctly  avers  that  there  was 
no  compulsion  on  the  part  of  the  plaintiff 
to  pay  his  (defendant's)  share  of  the  rent, 
and  admittedly  there  was  no  sum  certain 
due  but  rather  a  sum  contested.  I  do  not 
think,  therefore,  that  the  rules  which 
govern  suretyship  in  the  Courts  at  home  can 
be  applied  in  this  case,  and  on  the  facts  as 
found  I  have  no  sort  of  doubt  that  the  pay- 
ment was  entirely  voluntary.  The  facts 
found  are  that  the  rents  of  1277  were  due 
when  the  sum  was  paid,  and  that  the 
zemindar  was  about  to  sue  for  them.  But  this 
last  fact  is  explained  away  in  a  very  peculiar 


manner.  The  Court  which  finds  this  last  fid  J 
explains  it   in  this  way.    The  zemindar  was] 
about  to  sue,  that  is,  "  an  account  was  pre- 
pared and  senttoComillah."  Now.itdoesnatj 
seem  to  me  in  the  first  place  that  it  at  all  fol-| 
lowed  from  the  fact  that  an  account  was  prM 
pared  and  sent  to  Comillah  that  the  zemin-j 
dar  was  about  to  sue  on  that  account    On 
the  contrary,  it  is  quite  possible,  when  tiie| 
fact  was,  as  found  by  both  the  Courts,  that i 
the  amount  contained  in  that  account  «as| 
not  the  amount  due,  it  is  very  possible  thai 
the  preparation  of  the  account  and  sending; 
it  to   Comillah  were  acts,   not  done  in  pre- 
paration  for  a  suit,  but  simply  to  pot  ibe- 
screw  on  and  get  as  much  as  possible  from] 
the    r)ois.     However,     supposing  the  fact 
to  be  that  the  rent  was  due  and  the  zemindarl 
was  about  to  sue  for  it,  still  there  is  a  finding 
of  fact  which  modifies  these  other  findingi 
to  the  effect  that  the  rent  for  which  the  zemin- 
dar was  about  to  sue  was  not  that  which  »'as 
actually  due.     Then,  what  compulsion  "«as 
there  upon  the  plaintiff  to  pay,  not  only  his 
own  share,  but  another's  share  of  a  sum  of 
money  which  was  not  altogether  due?    He 
was  not  bound  to  pay  even  his  own  share. 
There    is   nothing    to    show    that   be  was 
bound  to  pay  his  co-sharer's  share,  and  it  does 
not  follow  that,  if  he  had  paid  his  own  share, 
and  not  paid  his  co-sharer's  also,  an?  evil  re- 
sult would  have  followed  to  that  part  of  the 
tenure  which  belonged  to  him.     The  zemin- 
dar might  not,  and  probably  would  not,  and 
certainly  did  not,  put  the  tenure  up  to  sale, 
and  it  seems  most  likely  from  what  we  know 
of  suitors  in  the  Courts  below  that  what  the 
zemindars  would  have  done  in  such  a  case 
would   have  been  this,  viz.^  that  he  would 
either  have  put  up  the  defaulter's  share  of 
the  tenure  to  sale,  or  else  would  have  sold 
any  other  property  of  the  defaulter ;  or  he 
might,  in  fact,  have  resorted  to  another  re- 
medy— a  very  common  one — that  of  attach- 
ing the  crops.  At  any  rate,  there  is  nothing  to 
show  that  that  portion  of  the  tenure  which 
alone  belonged  to  the  plaintiff  was  in  anf 
danger  from  the  defendant's  failing  to  p»7 
the  rents   of  that  share  which  belonged  to 
him,  and  not  to  the  plaintiff. 

In  this  view,  I   agree  in  dismissing  ll«5 
appeal  with  costs. 
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The  4th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  fudge. 

Suit  by  Foreigner— Section  34,  Act  VIIL,  1859. 

In  the  matter  of 

Koroona  Moyee  Debia,  Petitioner, 

versus 

Ooraa  Churn  Deb,  Opposite  Party. 

Baboo  Rash  Deharee  Ghose  for  Petitioner. 

Baboo  Karoona  Dass  Bose  for  Opposite 

Party. 

When  an  inhabitant  of  foreig'n  territory  sues  within 
British  territory,  it  is  imperative  on  the  Court  to  de- 
mand security  from  him  for  the  payment  of  all  costs 
that  may  be  incurred  by  the  defendant  in  the  suit,  even 
though  the  defendant  also  is  a  resident  of  foreign  ter- 
ritory. 

Peacock,    C,  J, — The   plaintiff   files   this 
suit,  statmg   that  he  is  an  inhabitant  of  In- 
dependent Tipperah,  at  present  residing  in 
Comillah,   a   place   within   British   territory. 
Being  an  inhabitant  of  foreign  territory,  he  is 
a  person  ordinarily  residing  out  of  the  British 
territories  in   India,  and   under  Section   34, 
Act  VIII.  of  1859,  *  suit  by  such  a  party  is 
QOt  to  be  entertained  unless  the  plaintiff,  at 
the  time  of  presenting  the  plaint  or  within 
stich  time  as  the  Court  shall  order,  furnish 
security   for    the  payment  of  all  costs  that 
may  be  incurred  by  the  defendant  in  the 
suit.    In  the  event  of  such  security  not  be- 
ing furnished,  the  Court  is  required  by  the 
Section  to  return  the  plaint  to  the  plaintiff, 
It  was,  therefore,  imperative  on  the  Court  to 
demand  security  from  the  plaintiff,  but  the 
Subordinate  Judge  thought  that  he  was  not 
bound  to  demand  security  from  the  plaintiff 
because  the    defendant  also  resided   within 
foreign    Tipperah  ;    but     the    fact    of    the 
defendant's    being    a    resident    of    foreign 
Tipperah  gave  him  no  security  as  to  the  re- 
covery of  costs  from  the  plaintiff  in  foreign 
Tipperah,  if  the  plaintiff  should  fail  in  the 
suit  against   him.      It   is    said    that    equal 
justice  ought  to  be  rendered  to  both  parties  ; 
^wt  if  the  plaintiff,    being  an   inhabitant  of 
foreign  Tipperah,  chooses  to  come  to  British 
territory  to  sue,  he  is  bound  by  the  law  of 
the  land,  and  that  is,  that  his  suit  is  not  to  be 
^trtettalncd  until  he  furnishes  security. 

Vol  XII. 


Let  two  months'  time  be  granted  to  the 
plaintiff  to  furnish  security  to  the  satisfac- 
tion of  the  Subordinate  Judge ;  and  in  the 
event  of  security  not  being  furnished  within 
two  months,  the  plaint  must  be  returned 
according  to  the  provisions  of  Section  34. 


The  4lh  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Verification—Agent— Default— New  trial-^ 

Vakalutnamah.  m 

In  the  matter  of 

Rajah  Sutto  Churn  Ghossal,  Bahadoor, 

Petitioner, 


versus 


i 


Suroop  Chunder  Doss  and  others,  Opposite 

Party. 

Baboos  Hem   Chunder  Banerjee  and  Obhoy 
Churn  Bose  for  Petitioner. 

No  one  for  Opposite  Party. 

It  is  not  competent  to  a  Judge  of  a  Small  Cause 
Court  to  raise  any  objection  to  the  verification  of  a 
plaint  by  an  assent,  after  such  verification  has  been 
expressly  sanctioned  by  him  at  the  commencement  of 
the  suit. 

A  fresh  vakahitnamah  is  not  necessary  in  an  applica- 
tion for  a  new  trial  before  a  Small  Cause  Court,  where 
the  pleader  presenting  the  application  is  one  who  was 
employed  in  the  original  suit. 

Mitter,  J. — We  are  of  opinion  that  this 
rule  ought  to  be  made  absolute.  The  facts 
of  this  case  are  as  follow:  The  petitioner 
instituted  a  suit  before  the  Judge  of  tlie 
Small  Cause  Court  at  Backergunge,  Baboo 
Gunga  Churn  Shome.  At  the  time  of  filing 
his  plaint,  the  petitioner  asked  the  Judge's 
permission  to  have  it  verified  by  an  agent 
who  was  duly  authorized  for  that  purpose. 
This  permission  was  given,  and  the  plaint 
was  admitted  and  registered  in  the  usual 
course.  On  the  26th  of  May  last,  the  day 
fixed  for  the  final  hearing  of  the  case,  the 
Judge  of  the  Small  Cause  Court  raised  an 
objection  that  the  plaint  had  been  irregularly 
verified  by  an  agent,  whereas  it  ought  to 
have  been  verified  by  the  plaintiff  himself. 
This  point  was  argued  on  behalf  of  the  peti- 
tioner by  three  pleaders  of  the  Small  Cause 
Court  who  were  duly  authorized  by  him  ta 
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conduct  his  case,  but  the  Judge,  after  hear- 
ing the  argument,  and  without  expressing 
any  opinion  as  to  whether  the  plaint  had 
been  duly  verified  or  not,  struck  off  the  case 
for  default,  stating  in  his  judgment  that  no 
one  had  appeared  on  behalf  of  the  plaintiff. 
Subsequently,  the  petitioner  filed  an  applica- 
tion for  a  new  trial  on  the  ist  of  June  1869, 
urging  that  the  Judge  was  under  a  mistake 
in  supposing  that  there  was  no  one  present 
on  his  behalf  to  conduct  the  case.  This  pe- 
tition also  was  struck  off  on  the  1 2th  June, 
on  the  ground  that  the  pleader  by  whom  it 
was  filed  had  not  been  authorized  by  a  fresh 
vakalutnamah  from  his  client  to  file  it. 
The  petitioner  again  presented  an  applica- 
tion for  a  new  trial  on  the  24ih  of  June,  urg- 
ing that  a  fresh  vakalutnamah  was  not  ne- 
cessary, inasmuch  as  the  pleader  by  whom 
the  petition  was  presented  was  one  of  the 
pleaders  employed  by  the  plaintiff  in  the 
originaNfiuit.  The  provisions  of  Section  1 8 
of  the  Cide  of  Civil  Procedure  and  the  de- 
cision or  this  Court  in  the  case  of  Shah 
Mukhun  Lall,  dated  26th  June  1857,  were 
cited  in  support  of  this  application.  With- 
out expressing  any  opinion  on  this  point, 
the  Judge  of  the  Small  Cause  Court  called 
for  a  report  from  his  Head  Clerk  as  to 
whether  the  last  application,  that  is,  the  one 
bearing  date  the  24th  June,  had  been  pre- 
sented within  seven  days  from  the  date  of 
the  firs:  order  for  striking  off  the  case  from 
the  file;  and  after  the  receipt  of  this  report, 
he  dismissed  the  application  on  the  ground 
that  it  was  filed  too  late. 

It  is  quite  clear  from  the  facts  set  forth 
above  that  there  has  been  a  total  denial  of 
justice  in  this  case.  In  the  first  place'  it 
was  not  competent  to  the  Judge  of  the  Small 
Cause  Court  to  raise  any  objection  to  the 
verification  of  the  plaint  by  an  agent,  when 
such  verification  had  been  expressly  sanc- 
tioned by  him  at  the  commencement  of  the 
suit;  and  it  was  still  less  competent  to  him 
to  dismiss  the  case  for  default  when  it  had 
been  argued  by  three  pleaders  of  his  Court 
on  behalf  of  the  petitioner. 

Then,  again,  when  the  first  petition  for 
new  trial  was  filed,  the  Judge  of  the  Small 
Cause  Court  was  entirely  wrong  in  striking 
it  off  on  the  ground  that  a  fresh  vakalut- 
namah was  necessary.  The  Judge  of  the 
Small  Cause  Court  ought  to  have  known 
that  the  point  has  been  settled  by  repeated 
decisions  of  this  Court ;  and  instead  of  reject- 
ing the  application  for  new  trial  upon  such 
I1  ground,  it  was  clearly  his   duty   to  rectify 


the  mistake  which  he  had  committed  in  the 
first  instance  by  striking  off  the  case  on  the 
ground  of  a  supposed  default  on  the  part  of 
the  plaintiff,  when  no  such  default  had  been 
actually  committed.  Unfortunately  for  the 
petitioner,  however,  this  application  too  was 
refused  ;  and  when  the  petitioner  again 
applied  for  new  trial  upon  the  ground  that  a 
fresh  vakalutnamah  was  not  necessan',  and 
when  he  pointed  out  to  the  Judge  a  decision 
of  this  Court  directly  bearing  on  the  point, 
the  Judge  of  the  Small  Cause  Court  ought  to 
have  followed  the  rule  laid  down  in  thai 
decision  instead  of  striking  off  the  applica- 
tion on  the  ground  that  it  was  not  filed 
within  seven  days  from  the  date  of  his  first 
order. 

It  is  difficult  to  conceive  how,  under  the 
circumstances  stated,  the  last  application 
could  have  been  filed  within  seven  davs  from 
the  date  of  that  order.  The  first  petition  for 
new  trial  was  filed  within  the  lime  required 
by  law,  but  the  Judge  of  the  Small  Cause 
Court  erroneously  rejected  it  when  that  time 
was  already  over.  Strictly  speaking,  neither 
the  first  nor  the  second  petition  was  a  peti- 
tion for  new  trial,  for  the  case  was  never 
tried,  the  Judge  of  the  Small  Cause  Court 
having  dismissed  it  for  default  when  no 
default  had  been  committed  by  the  plaintiff. 
But  whether  this  is  so  or  not,  it  is  perfectly 
clear  that  the  delay  in  filing  the  second 
application  for  new  trial  was  entirely  owing 
to  the  Judge's  own  fault  for  which  ihc  i)eti- 
lioner  is  no  way  responsible. 

The  result  of  all  these  proceedings  on  the 
part  of  the  Judge  is  that  his  original  order 
for  striking  off  the  case  for  default  stands, 
and  the  petitioner  must  go  without  a  remedy 
if  we  refuse  to  interfere  with  that  order. 
It  is  quite  clear,  therefore,  that  there  has 
been  a  gross  failure  of*  justice,  and  we 
should  be  wanting  in  our  duty  if  we  did  not 
direct  the  Judge  of  the  Small  Cause  Court 
to  hear  the  case  on  its  merits. 

The  above  facts  are  fully  corroborated  by 
authenticated  copies  of  proceedings  held  by 
the  Judge  of  the  Small  Cause  Court  himself, 
and  although  he  was  authorized  by  an  order 
of  this  Court  to  submit  any  explanation 
which  he  might  think  proper,  no  explana- 
tion whatever  has  been  offered.  The  allega- 
tions of  the  petitioner  are,  therefore,  uncon- 
tradicted, and  we  have  accordingly  assumed 
them  to  be  correct. 

The  order  of  the  Judge  of  the  Small 
Cause    Court,  bearing   date  the   25lh  May 
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1869,  for  striking  off  the  case  of  the  peti- 
tioner, is  therefore  quashed,  and  the  Judge 
is  directed  to  hear  and  determine  it  on  the 
merits. 


The  6th  December  1869. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Ilobhouse,  Bart,^  Judges, 

Declaratory  decree — Cause  of  action. 

Case  No.  1864  of  1869  and  analogous  cases. 

Special  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagang, 
dated  the  21st  June  i86g,  reversing  a 
decision  of  the  Moonsiff  of  Seetakoond^ 
dated  the  t  sth  July  1868. 

Woodoy  Chunder  Mundul  and  others  (Plaint- 
iffs), Appellants, 

versus 

Ahmedoollah  and  others  (Defendants), 
Respondents, 

Bahoos  Okhil  Chunder  Sein  and  Grish 
Chunder  Ghose  for  Appellants. 

Baboo  Bhowanee  Churn  Duttior 
Respondents. 

No  suit  lies  for  a  declaration  of  a  ri^^ht  of  occupancy 
nnless  there  has  been  some  act  to  disturb  that  occupancy. 
The  mere  fact  of  the  landlord  havinpr  {^iven  a  talookee 
pottah  to  a  third  party,  and  of  having  obtained  ag^ainst 
wch  third  party  a  decree  for  arrears  of  rent,  is  not  a 
sufficient  cause  of  action  to  the  occupant. 

Hohhouse,  J. — These  were  suits  to  have 
the  plaintiff's  right  of  possession  declared 
in  certain  lands,  and  to  set  aside  certain 
alleged  fraudulent  lalookee  pottahs  which 
it  was  averred  by  the  plaintiff  stood  as  ob- 
stacles to  his  attaining  to  his  right. 

The  plaintiff's  statement  was  that  the 
^dsin  question  were  originally  khas  lands 
of  Government;  that  Government  had  sold 
their  rights  to  Ahmedoollah,  defendant  No.  2, 
and  that  the  said  defendant  had  created  a 
certain  ulookee  poitah  in  favor  of  defend- 
ant No.  I,  Abool  Reza,  a  pottah,  namely, 
^hich  plaintiff  averred  was  that  obstacle  to  his 
right  which  he  wished  to  remove. 

The  Ix>wer  Courts  have  in  substance  found 
that  ihe  plaintiff  has  a  right  of  occupancy 
of  some  kind  or  other,  they  do  not  say  what  ; 
hut  in  substance  they  hold  that,  notwith- 
standing that  right  of  occupancy,  the  defend- 


ant Ahmedoollah  was  not  prevented  by 
the  agreement  under  which  he  bought  the 
land  from  Government  from  executing  the 
talookee  pottahs  to  which  the  plaintiff  ob- 
jected. Whether  this  last  finding  is  a  cor- 
rect finding  or  not,  it  does  not  seem  to  us 
necessary  to  determine,  because  from  the 
mode  in  which  the  plaintiff  has  laid  his  suits, 
we  think  that  they  do  not  either  disclose  a 
sufficient  cause  of  action  or  a  sufficiently 
distinct  right  10  entitle,  or  indeed  to  enable 
the  Courts  to  make  any  declaration  in  favor 
of  the  plaintiff.  The  plaintiff  simply  claims 
a  right  of  occupancy  of  some  kind.  Until, 
therefore,  that  occupancy  was  disturbed  by 
some  act  on  the  part  of  the  defendants, 
there  would  necessarily  be  no  cause  of  ac^ 
tion.  Now,  in  this  case  there  is  nothing  on 
the  record  to  show  that  the  right  of  occu- 
pancy in  question  was  disturbed  by  any  act 
on  the  pait  of  the  defendants.  These  de- 
fendants possibly  did  as  between  themselves 
come  to  some  agreement  by  whicf^lone  was 
to  be  a  talookdar  holding  under  the  other; 
and  it  seems  also  that  one  of  the  defendants 
did  sue  the  other  for  arrears  of  rent,  and  got 
a  decree.  But  the  decree  was  never  execut- 
ed, much  less  did  defendants  or  either  of 
them,  undercolor  or  by  virtue  of  that  decree, 
attempt  after  it  to  disturb  the  plaintiff's  occu- 
pancy. It  is  possible  that  it  may  have  been 
the  intention  of  the  defendants  so  to  act 
hereafter,  but,  as  a  matter  of  fact,  they  did 
not  do  so,  and  the  plaintiff,  therefore,  had  no 
cause  of  action  so  far  as  they  were  concern- 
ed. This  fact  alone  would  be  fatal  to  the 
plaintiff's  cause ;  but  when  we  come  to  look 
into  the  nature  of  the  plaintiff's  statements 
and  to  the  nature  of  the  declaration  which 
he  demanded  of  the  Court,  we  find  it  im- 
possible to  say  what  exactly  that  right  was 
which  the  plaintiff  called  upon  the  Courts 
to  declare.  In  one  pari  of  his  plaint,  he 
seems  to  demand  a  right  of  occupancy  with- 
out paying  any  rents  at  all.  In  another 
part,  he  seems  to  demand  a  right  of  occu- 
pancy after  settlement  of  rent,  which  he 
seems  to  say  that  the  defendant  Ahmedoollah 
was  bound  to  make  with  him,  and  nowhere 
does  he  distinctly  declare  the  exact  nature 
of  the  occupancy  which  he  sued  to  have 
declared.  Looking,  therefore,  whether  to  the 
absence  of  any  cause  of  action  on  the  part 
of  the  plaintiff,  or  to  the  indistinctness  of  that 
right  which  he  sought  to  have  declared,  we 
have  no  sort  of  doubt  that  the  plaintiff  did 
not  put  himself  in  that  position  that  the 
Courts  could  have  come  to  any  decree  in  bi3  • 
favor. 
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In  this  view  of  the  case,  we  think  that 
the  decision  of  the  Courts  below  were  sub- 
stantially right,  and  that  each  and  all  of 
these  appeals  must  be  dismissed — appeals 
Nos.  1814-15-16  with  costs,  and  appeals  Nos. 
2072-73-75  without  costs,  no  one  appearing 
on  the  other  side  in  those  last  three  cases. 


The  6th  December  1869. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart^  Judges, 

Limitation—Onus  probandi. 

Case  No.  1444  of  1869. 

Speciat^ppeal  from  a  decision  parsed  by  the 
SuboMinate  Judge  of  Nuddea,  dated  the 
30th  march  i86g^  reversing  a  decision  of 
the  Sudder  Ameen  of  that  District,  dated 
the  31st  January  1868. 

Brojonath  Paul  Chowdhry  and  another 
(Defendants),  Appellants, 

versus 

Sreegopal  Paul  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Baboos  Tarucknath  Sein  and  Mohendro 
Lall  Shome  for  Appellants. 

Baboos  Sreenath  Doss  and  Grish  Chunder 
Mookerjee  for  Respondents. 

In  a  suit  to  recover  possession  of  a  tank  which  was 
included  in  an  undivided  mehal  of  which  plaintiffs 
were  the  shareholders,  where  defendants  contended 
that  the  tank  had,  for  more  then  12  years  before  the 
suit,  been  separate  and  in  their  separate  possession 
and  enjoyment.  ^ 

Held  that,  as  there  was  prinuUfacir  proof  that  the 
shareholdere,  or  certain  of  them,  had  enjoyed  the  use 
of  the  tank,  the  burden  lay  upon  the  defendants  to  prove 
their  separate  enjoyment. 

Hobhouse,  7.— The  first,  second,  and 
fourth  grounds  in  the  written  petition  of 
appeal  before  us  were  admittedly  not  taken 
in  the  Courts  below,  and  as  they  are  all  of 
them  highly  technical  grounds  and  the  ques- 
tion before  us  is  a  very  simple  and  a  very  ' 
broad  question  between  the  parties  not  in- 
volving necessarily  any  of  the  technical 
'grounds  taken,  we  decline  to   allow   those 


grounds  to  be    raised  before  us  in  special 
appeal. 

The  only  ground  then  remaining  is  the 
third  ground,  and  that  is  to  the  effect  that 
the  plaintiff's  suit  as  regards  certain  7^ 
beegahs  of  a  tank  in  village  Nassra  is 
barred  by  the  application  of  the  Statute  of 
Limitation,  inasmuch  as  there  is  no  evidence 
that  the  plaintiffs  were  in  possession  thereof 
within  12  years  of  suit.  To  determine, 
then,  whether  the  Lower  Appellate  Court 
has  arrived  at  a  sound  judgment  on  (bis 
point,  it  is  necessary  to  consider  what  was 
the  real  issue  between  the  parties.  The 
issue  was  this.  The  defendants  admitted 
that  this  particular  tank  was  included  in  an 
undivided  mehal  of  which  the  plaintiffs 
were  admittedly  the  shareholders,  which 
they  alleged  themselves  to  be,  but  it  was 
contended  that  this  particular  tank  had  not 
been  enjoyed  by  the  shareholders  generally, 
but  had  for  more  than  1 2  years  before  suit 
been  separate,  in  the  separate  possession  and 
enjoyment  of  the  defendants,  special  appel- 
lants before  us.  Therefore,  it  was  upon 
the  plaintiffs  to  prove  that  at  some  lime 
within  1 2  years  of  suit  this  particular  tank 
had  been  enjoyed  by  the  shareholders  geoe> 
rally,  and  not  by  the  defendants,  appellants 
before  us,  exclusively. 

Now,  there  is  admittedly  in  the  evidence 
of  one  Nubeen  Chunder  Bose,  upon  whom 
the  Lower  Appellate  Court  relies,  a  state- 
ment to  the '  effect  that  more  than  once,  at 
some  time  within  1 2  years  of  suit,  not  the 
defendants  exclusively,  but  other  sharehold- 
ers of  the  mehal  generally,  had  enjoyed  the 
use  of  this  particular  tank.  When,  there- 
fore, there  was  first  this  admission  on  the 
part  of  the  defendants  that  this  particular 
tank  formed  part  of  an  undivided  mehal  of 
which  the  plaintiffs  were  shareholders,  and 
when  the  Lower  Appellate  Court  further 
found  on  the  evidence  that  the  shareholders, 
or  certain  of  them,  had  eni.oyed  use  of  the 
tank,  and  not  the  defendants  exclusively, 
then  we  cannot  say  that  there  was  not  such 
prinid'facie  proof  of  the  plaintiff's  enjoyment 
of  this  particular  tank,  that  is  proof,  in  ac* 
cordance  with  the  nature  of  the  contention 
between  the  parties,  as  entitled  the  Court  to 
throw  upon  the  defendants  the  burden  rf 
proving,  which  they  have  not  done,  their 
separate  enjoyment  of  the  lank. 

In  this  view,  we  think  that  there  \^  * 
good  finding  on  the  question  of  limitation, 
and  we,  therefore,  dismiss  this  appeal  with 
costs. 
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The  6th  December  1869. 

Present : 

The  Hon  ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse.  Barf.y  Judges. 

Pleadings— Non-traverse. 

Case  No.  1818  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Subordinate 
Judge  of  Chittagong,  dated  the  i slh 
June  t86g,    modifying  a   decision    of  the 

i    Mocntiff  of   Seetakoondj    dated    the    ist 

\    JulyiSeS, 

Chundee  Churn  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Mobarack  All  and  others  (PlaintifEs),  and 
others  (Defendants),  Respondents, 

Baboo  Okhil  Chunder  Sein  for  Appellants. 

Baboo  Bhmvanee  Churn  Dutt  for 
Respondents. 

Where  pUtntiffs  claim  on  an  alleged  title,  and  their 
illegation  is  not  traversed  by  the  defendant,  their  posi- 
tion rrquires  no  further  proof. 

Bayltf,  J, — \Vk  are  of  opinion  that  this 
appeal  shoald  be  dismissed  with  costs. 

It  appears  that,  in  the  first  instance,  a  suit 
WW  brought  in  the  Revenue  Court  by  the 
plaintiffs  against  certain  ryots  for  rent.  In 
that  suit,  the  present  special  appellants 
intervened  on  the  strength  of  certain  alleged 
talookee  poltahs,  and  iheir  intervention  was 
to  far  successful  that  the  plaintiff's  suit 
gainst  the  ryots  for  rent  was  dismissed. 
The  allegation  of  the  present  plaintiffs  in 
that  suit  was  that  they  were  the  sudder 
putneedars,  and  as  such  entitled  to  rents 
from  the  ryots.  But  their  suit  being  dis- 
missed by  the  present  special  appellants 
imcrveDing  and  putting  in  the  talookee 
pottahs,  the  plaintiffs  no>v  sue  in  the  Civil 
Court,  distinctly  alleging  that  they  are  the 
sudder  putneedar<«,  and  as  such  entitled  to 
rents  from  the  ryots ;  ts  at  the  pottahs  set  up 
by  the  defendants,  special  appellants,  in  the 
Revenue  Court  are  false  and  fabricated  ;  and 
the  plaintiffs  pray,  therefore,  that  those 
pouahs  of  defendants  may  be  set  aside,  and 
possession  given  10  them. 

The  defendants,  special  appellants,  do  not 
traverse  the  plaintiffs'  allegation  of  their  be- 


ing the  sudder  putneedars,  but  their  case  is 
that,  by  virtue  of  their  talookee  pottahs,  the 
rents  were  due  to  them,  and  not  to  the  sud- 
der putneedars. 

The  first  Court  dismissed  the  plaintiff's 
suit,  holding  the  defendants'  pottahs  to  be 
established. 

The  Lower  Appellate  Court  has,  however, 
found  in  most  distinct  terms  as  a  matter  of 
fact  on  the  evidence,  which  finding,  therefore, 
cannot  be  disturbed  in  special  appeal,  that 
the  pottahs  set  up  by  the  special  appellants 
are  false  and  fabricated.  The  decree  of  the 
Lower  Appellate  Court  runs  in  these  terms : 
"The  pottahs,  dated  respectively  the  6th 
"Assar  1208,  6th  Bysack  1210,  and  loth 
"Bysack  12 10  M.  C,  filed  by  defendants, 
"respondents.  Ram  Guitee  and  Chundee 
"  Churn,  be  set  aside,  that  plaintiffs  do  not 
"get  khas  possession  of  the  disputed  lands 
"  other  than  the  rent." 

In  special  appeal,  the  main  contention  be- 
fore us  is  that,  whereas  there  is  no  proof  of 
the  plaintiffs'  title  as  sudder  putneedars,  the 
Lower  Appellate  Court  was  wrong  to  set 
aside  the  defendants'  talookee  pottahs,  or  to 
give  the  plaintiffs  any  decree  for  rent  until 
they  had  established  a  clear  title.  A  case 
reported  at  page  373,  Volume  XL,  Weekly 
Reporter,  has  been  cited  in  support  of  this 
contention. 

This  plea,  however,  is  quite  untenable. 
The  plaintiffs'  allegation  was  that  they 
were  the  sudder  putneedars,  and  as  such  en- 
titled to  remove,  between  them  and  the  ryots 
from  whom  they  sought  to  recover  the  rents, 
the  intervening  pottahs  set  up  by  the  defend- 
ants, special  appellants.  There  was  no  tra- 
verse by  the  defendants,  special  appellants,  of 
this  allegation  of  the  plaintiffs  being  the 
sudder  putneedars,  and,  therefore,  under  the 
ordinary  rules  of  pleading,  this  position  of 
the  plaintiffs  required  no  further  proof.  The 
only  question,  then,  that  remained  was 
whether  the  plaintiffs  could  be  prevented 
from  recovering  the  rents  they  sought  for 
from  the  ryot-defendanis  by  reason  of  the 
defendants,  special  appellants'  talookee 
pottahs.  Now,  these  talookee  pottahs  hav- 
ing been  found  as  a  fact  to  be  forged  and 
fabricated,  the  obstacle  to  the  plaintiffs'  re- 
covering the  rents  from  the  ryots  is  remov- 
ed. The  case  cited  in  Weekly  Reporter, 
Volume  XL,  page  373,  has  no  bearing  upon 
this  case.  In  the  first  place,  the  context  of 
the  judgment  there  shows  that  there  was  a 
,  clear  denial  of  the  plaintiffs'  title,  and  not- 
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withstanding  that  denial  the  plaintiff  gave  no 
proof  of  his  title  or  right  of  action. 

We  think,  therefoFe,  that  the  judgment  of 
the  Lower  Appellate  Court  should  on  the  main 
stand  good,  and  that  our  decree  should  run  in 
these  terms:  viz,^  that,  as  regards  the  defend- 
ants, special  appellants  before  us,  the  plaint- 
iffs' suit  should  be  decreed,  that  is  to  say, 
the  talookee  pottahs  will  be  set  aside,  and 
possession  given  to  the  plaintiffs  as  prayed 
for  by  them.  As  regards  the  ryot-defend- 
ants, the  plaintiffs'  suit  is  dismissed  so  far 
as  khas  possession  is  concerned.  The  plaint- 
iffs should  recover  from  the  special  appel- 
lants the  costs  of  this  Court. 


* 


The  7lh  December  1869. 
Present : 


The  Honble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart.,  Judges, 

Objections—Special  appeal— Evidence. 

Case  No.  1449  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  2^''Pergunttahs,  dated 
the  j/st  March  i86g^  affirming  a  decision 
of  the  Deputy  Collector  of  A I i pore,  dated 
the  2gth  October  1868, 

Nobo  Kristo  Sircar  (Plaintiff), 
Appellant, 

versus 

Kala  Chand  Doss  (Defendant), 
Respondent. 

Baboo  Doorga  Doss  Dutt  for 
Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondent. 

Where  an  objection  taken  in  the  grounds  of  appeal  is 
not  pressed  at  the  hearing  of  the  case,  it  cannot  be  raised 
again  in  special  appeal. 

It  is  for  a  party  to  adduce  his  own  evidence,  and  not 
for  the  Court  to  ask  him  to  do  it. 


Bayley,  J. — We  think  this  special  t\ 
should  be  dismissed  with  costs. 

The /r^/ ground  taken  is  that  the  Low 
Appellate  Court  has  not  tried  the  gcnuinea 
or  otherwise  of  the  dakhillas  produced  by 
defendant  upon  which  the  special  appel 
asked  for  a  judgment  of  the  Lower  Appcil 
Court.  The  second  ground  is,  that  the  spect 
appellant  had  adduced  evidence  10  show 
there  had  been  an  enhanced  variation  of 
jumma  subsequent  to  the  Decennial  Seule^; 
ment ;  and  the  M/r</ ground  is,  that  ihe  Lower 
Appellate  Court  has  wrongly  affirmed  the  de« 
cision  of  the  first  Court  in  regard  to  not  i 
ing  a  subpoena  in  the  name  of  Rajah  Ko 
Kishen  when  there  was  ample  tim?  belw 
the  loih  October,  the  date  of  the  pelilion,  and] 
the  29th  October,  the  date  when  the  cas^ 
was  decided,  to  enforce  the  Rajah's  attend*! 
ance.  The  vakeel  for  the  special  appellaol 
relies,  however,  on  the  first  two  grounds  a» 
his  main  points. 

On  the  first  ground,  it  is  not  shown  towi 
that  the  Lower  Appellate   Court  was  pressed 
at  the  hearing  of  the  case   to  try  whether  the 
receipts  which  the  first   Court  found  good 
W'ere  proved  or  not.     The  presumption  would 
rather  be  to  the  contrary  from  the  very  wordil 
of  the  Judge.     It  is  clear  from  the  jodg-| 
ment  of  the  Lower  Appellate  Court  thai  thcj 
main    contention  raised  there  was  whether  | 
Komul  Kishen  having  taken  a  benamee  ija*^ 
rah  in  the  name  of  Hur  Cally  Ghose,  a  sub- 
poena on  the  Rajah  for  the  production  of  ihe 
jumma-wassil-bakee  papers  should  not  have 
been   issued.     The   Lower  Appellate  Court 
dismisses  the  appeal  upon  this  contention, 
and  affirms  in  to  to  the  judgment  of  the  first 
Court.     Nothing  has  been  shown  to  us  10 
prove  that  what  the  Judge  stated  to  be  the 
contention   before   him   is    incorrect.    It  is 
quite  possible  that  the  objection  taken  in  the 
written  grounds  of  appeal  may  have  been,  at 
the   discretion   or   otherwise  of  the  vakeel, 
Qmitted  to  have  been  pressed  upon  the Ii0«r 
Appellate  Couit.     The  question  of  dakhillas 
seems  to  have  been  thoroughly  considered  b) 
the  first  Court,  and   it  is  evident  that  the 
Lower  Appellate  Court  has  in  substance  not 
interfered  with,  and  in  so  many  words  indeed 
upheld,  the  finding  of  the  first  Court  on  that 
point. 

With  regard  to  the  second  objection,  T>n.t 
that  theie  was  evidence  to  show  that  there 
was  a  variation  of  the  jumma  subsequent  to 
the  Decennial  Settlement,  the  Judge's  words 
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re  as  follow  :  "  The    plaintiff    alleges  that ' 
the  rent  was  varied  in   1256,  but  he  has 
not  supported  this  allegation  by  evidence.'* 

It  is  quite  clear  from  these  words  of  the 
mtx  Appellate  Court  that  the  question  be- 
jve  it  was  not  whether  there  was  any  evi- 
nce on  the  record  or  not,  but  that  the 
(hintiff's  allegation  was  not  supported  by 
(ny  evidence  placed  before  the  Lower  Appel- 
llte  Court. 

With  regard   to    the   third   objection,  we 

Enite  concur  wiih  the  Lower  Appellate 
!ourt  in  affirming  the  dccibion  of  the  first 
&)urt  on  that  point.  The  case  was  instituted 
to  ihe  2nd  July.  On  the  4ih  August  the  de- 
pdant  appeared.  On  the  5th  August,  the 
jfhintiff  gave  his  deposition,  but  did  not  ap- 
|liv  for  the  subpoena  in  question  until  the 
icth  October.  The  suit  was  decided  on  the 
19th  October,  and  it  is  stateil  that,  between 
the  loih  and  the  29th  October,  there  was 
wnple  time  to  issue  the  subpoena  in  the 
Rajah's  name.  We  think  that  the  judgment 
tk  the  Lower  Appellate  Court  is  quite  right. 
It  is  for  the  party  to  adduce  his  own  evi- 
lience,  and  not  for  the  Court  to  ask  him  to 
4o  it.  It  was  the  duty  of  the  party  when 
ibe  order  was  first  given  for  the  issue  of  the 
iBbpcena,  at  once  to  take  measures  and  have 
Ac  subpcona  severed,,  but  he  failed  to  do 
•0,  and  it  was,  therefore,  his  own  fault  that 
Ac  subpoena  i^as  not  issued.  But,  irrespec- 
tiw  of  this,  there  is  no  evidence  to  show 
that  Komul  Kishcn  had  the  custody  of  the 
papers  on  which  the  defendants  relied,  and 
that  his  testimony,  therefore,  was  material. 

On  the  whole,  we  see  no  reason  to  disturb 
tkc  judgment  of  the  Lower  Appellate  Court, 
tod  we,  therefore,  dismiss  this  appeal  with 
costs. 


The  7th  December  1 869. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Jnnsdiction  —  Damag^es  —  Section  27,  Act 
XXI IL,  i86z. 

Case  No.  l6o2  of  1869. 

Special  Appeal  from   a    decision   passed  by 
Ihe  Judge  0/  lirhool,  dated  the  8th  April 


i86g,  affirming  a  decision  of  the  Moonsiff 
of  Durbhangah,  dated  the  12th  September 
1868, 

Toolsee  Ram  (Plaintiff),  Appellant^ 

versus 

Nund  Kishore  Lall  and  another  (Defendants), 

Respondents. 

Bahoos  Hem  Chunder  Banerjee  and  Anund 
Go  pal  Paleet  for  Appellant. 

Baboos  Bhowanee  Churn  Dutt  and  Gopal 
Chunder  Mookerjee  for  Respondents. 

A  decree-holder  having^  taken  out  execution,  the 
judgment 'debtor  paid  a  sum  of  money  in  satisfaction  of 
the  decree,  and  got  a  surety  to  execute  a  security-bond 
on  his  behalf.  The  decree-holder  thereupon  took  out 
proceedings  under  Section  204,  Act  VIII.,  1S59,  had  the 
surety  arrested,  and  realized  from  him  the  anfbunt 
due  under  the  decree.  The  surety  then  brought  an 
action  to  recover  damages  for  illegal  arrest,  the  sum 
claimed  not  exceeding  Ks.  500. 

Held  that  the  suit  was  cognizable  by  a  Small  Cause 
Court,  and  that,  under  Section  27,  Act  XXIII.  of  1861, 
no  appeal  would  lie. 

Kemp,  J. — A  preliminary  objection  has 
been  taken  in  this  case  to  the  effect  that  no 
special  appeal  will  lie  to  this  Court  under 
Section  27  of  Act  XXIIL  of  1861,  inas- 
much as  the  claim  is  one  for  a  sum  not  ex- 
ceeding 500  rupees,  and  is  of  a  nature  cog- 
nizable in  Courts  of  Small  Causes.  It  ap- 
pears that  the  plaintiff  sued  to  recover 
Rupees  500  as  damages,  alleging  that,  in  the 
case  of  Nund  Kishore  Lall  versus  Jhumun, 
Nund  Kishore  had  taken  out  execution 
against  his  judgment-debtor  Jhumun;  that 
Jhumun  paid  100  rupees  in  satisfaction  of 
the  decree ;  that  the  plaintiff  executed  a 
security-bond  on  behalf  of  Jhumun ;  and 
that  the  decree- holder,  under  Section  204  of 
Act  VllL  of  1859,  took  out  proceedings 
against  him,  the  plaintiff,  as  surety,  had 
him  arrested,  and  realized  the  amount  due 
under  the  decree.  The  legality  or  illegality 
of  this  proceeding  under  Section  204  is  not 
a  point  now  before  us,  as  we  think  that  this 
special  appeal  will  not  lie  under  the  Section 
quoted  above. 

Under  Section  6  of  Act  XL  of  1865,  suits 
for  damages  are  cognizable  in  the  Courts  of 
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Small  Causes  for  sums  not  exceeding  500 
rupees,  and  the  Aft  proceeds  to  state  that 
no  action  will  lie  in  any  such  Court  for  the 
recovery  of  damages  on  account  of  alleged 
personal  injury,  unless  actual  pecuniar)'  da- 
mages should  have  resulted  from  the  injury. 

Now,  in  this  case,  it  is  clear  that  the  injury 
to  the  plaintiff,  if  any,  was  the  act  of  the 
decree-holder  in  arresting  him,  and  realizing 
the  balance  due  under  the  decree.  It  is  ad- 
mitted that  the  plaintiff  did  pay  up  the  balance 
of  that  decree  under  what  the  plaintiff  con- 
siders to  be  an  illegal  arrest,  and  that  an  ac- 
tual pecuniary  damage  did  result  from  that 
injury,  namely,  from  that  illegal  arrest. 

We  are,  therefore,  of  opinion  that  this  is 
a  suit  clearly  cognizable  by  the  Small  Cause 
Courts,  and  that,  under  Section  27  of  Aft 
XXIII.  of  1861,  the  sura  claimed  being  not 
in  excess  of  500  rupees,  no  special  appeal 
will  lie. 

iHie  special  appeal  is,  therefore,  dismissed 
with  costs. 


The  7th  December  1869. 
Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Sir  Charles 
Hobhouse,  Bart,^  J  lodges. 

Old  documents — Custody — Ejectment —  Plead- 
ing's— Onus  proband!. 

Case  No.  1343  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  ist  May  i86g,  reversing  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  the  joth  October  1S68, 

Gour  Paroy  and  another  (two  of  the  Defend- 
ants), Appellants^ 

versus 

Wooma  Soonduree  Debia  and  others  (Plaint- 
iffs), Respondents, 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

Baboos  Sreenath  Doss  and  Bhuggobuttv 
Churn  Ghose  for  Respondents. 

Where  a  party  offers  documents  of  such  an  age  as  to 
be  incapable  of  being  proved  by  direct  evidence,  he  is 
bound  to  prove  their  custody. 

In  a  suit  to  recover  possession  on  the  allegation  of  pre- 
vious possession  and  forcible  ouster,  both  being  denied 


by  defendants,  who  set  up  a  title  of  their  ovn,  ttil 
for  plaintiff :>  to  prove  the  alleged  ouster.     If  they  do  1 
to  the  satisfaction  of  the  Court,  the  burden  of  proof  ^ 
be  on  the  defendants  to  show  the  title  on  which 
ousted  the  plaintiffs.    Should  the  defendants  prove 
a  primd'facie  title,  then  it  will  be  the  duty  of  the  Ji 
to  call  upon  the  plaintiffs  to  establish  their  title. 

Hobhouse,  J, — The  plaintiffs  in  this 
prayed    to   recover   possession    of  a  cci 
khal.     They  said  that  the  proprietor  <rf 
khal  had  leased  it  to  them  by  a  certain 
and   also   a   certain   likhun  ;  that  they  bi 
been  in  possession  up  to  the  year  1274  ; 
that  then  they  had  been  forcibly  ousted 
the  defendants. 

The  defendants  denied  the  previous 
sion,  also  the  alleged  dispossession  and 
title  of  the  plaintiffs,  and  set  np  a  title 
their  own: 

The  issues  were  these;   isily — ^To  wl 
did  the  right  and  interest  in  the  dtspoK 
property  (khal)  belong?  2ndly — Who  hol( 
possession  of  the  property  in  dispute?  An| 
jrdly — Whether  the  defendants    ousted 
plaintiffs  from  the  disputed  khal  and  julki 

On    these    issues,  the    first    Court    fc 
against   the   plaintiffs,  and   dismissed   th< 

suit. 

The  '  Lower    Appellate    Court    n 
that  decision. 

It  will  be  seen  from  the  issues  that  wej 
laid  down  that  the  plaintiffs  based  their  till 
not  simply  upon  the  title-deeds  which  th( 
said  they   had  derived  from   the  owners 
the  khal,  but  also,  as  by  the  second  issi 
uoon  their  alleged  possession  of  the  khi 
The    Lower   Appellate  Court  went  first 
all  into  the  Appellant's  title-deeds,  then  inj 
the   evidence   of   appellant's  witnesses, 
lastly,  into  the  question  of  what  had  or  b; 
not  been  proved  on  the  part  of  the  defcm 
anis.     The   Lower   Appellate   Court  cons] 
dered  those  title-deeds  which  had  been 
jected  by  the  first  Court  as  no  evidence 
all,  to  be  good  evidence ;  and  after  discussii 
the  depositions  given  by  certain   wiincs 
the  Lower  Appellate  Court  went  on  10  sj 
that  it   was    disposed    to    believe   that 
plaintiffs    did  possess   the   khal   in  qoesti( 
from  the  date  of  lease,  and  further  that  it  wj 
disposed  to  believe  that  they  had  held  it 
26ih   Assin    1274,  the  alleged  dale  of  di 
possession.      Then     the     Lower    Appellaj 
Court,  after  going  inlo  the  evidence  for  tl 
defendants,  and  giving  its  reasons  for  disci 
diting    that    evidence,    concludes   in  tbe« 
words:   "I   am,   therefore,  of  opinion  tbit 
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the  document  is  a  genuine  and  valid  one  and 
decree  the  case/' 

Reading  this  judgment  as  a  whole,  it 
seems  to  us  that  it  was  upon  the  joint  ground 
of  proof  of  the  title-deeds  and  proof  of 
possession  on  the  part  of  the  plaintiffs  that 
the  Judge  in  the  Lower  Appellate  Court 
;  gave  the  plaintiffs  a  decree. 

It   is,   however,   contended    before    us  in 
special    appeal    that    those    documents    on 
which  the   Judge    in   the    Lower   Appellate 
Court    based    his    findings  in    favor   of    the 
i  plaintiffs'  title-deeds,  vtz.^  the  pottah  of  1209 
;  aod  the  likhun  of   1233,  were  no  legal  evi- 
1  dcnce  at  all,  and  that  as  the  plaintiffs  fail- 
ed to  prove  their  title-deeds,  their  suit  should 
have  been  dismissed.  We  are  of  opinion  that 
the  documents  which  the  Judge  has  treated 
as  evidence   are  no  evidence  at  all.     It  is 
wry  true   that   the   documents   in   question 
inay  be  of  such  an  age  that  it  was  impos- 
sible to  adduce  direct  evidence  of  the  valid- 
ity 0!  them,  but  it  was  always  within   the 
competency  of  those  who  produced  the  docu- 
Bttents  at  least  to  start  their  case   by  proving 
Ihe  custody  of  them ;  and  it  is  clear  from 
Ihe  judgment  of  the  first  Court  in  this  in- 
stance that  the  plaintiffs'  aitention  was   ac- 
tually pointed  to  this  very  question  of  prov- 
ing the  custody  of   the  documents.     They 
'  failed  to  do  so,  and,  it  is  clear,  therefore,  to  us 
that  those  documents  were  not  proved,  and 
'cie  not,  therefore,  evidence  on  which  the 
tower  Appellate  Court  was  entitled  10  rely. 

The  question,  then,  that  remains  is  whe- 
Acr,  because,  the  plaintiffs  failed  to  prove 
their  title-deeds,  their  suit  is  in  this  parti- 
cular case  liable  to  be  at  once  dismissed. 
We  think  that  it  is  not.  The  plaintiffs  al- 
leged that  they  had  been  in  previous  ])os- 
jessionof  the  property  in  dispute  and  had 
^en  forcibly  ousted  from  it.  If  they  should 
prove  such  forcible  ouster  to  the  satisfaction 
01  the  Court  below,  then  the  burden  of  proof 
*o«Id,  in  our  judgment,  be  in  this  particular 
case  on  the  defendants  10  show  the  title  on 
jyhich  they  had  presumed  forciblv  to  ou^t 
ln«  plaintiffs.  Should  the  defendants  prove 
^ch  a  title  primd-facie,  then,  and  not  till 
'hen,  it  would  be  the  duty  of  the  fudi^e  to 
J?J*  upon  the  plaintiffs  to  Cbtabli.h  their 
uic~-a  title  either  by  reason  of  12  years' 
occupation,  or  of  whatever  nature  it  might 

^^c  think,  therefore,  that  the  best  course 
"  pursue  is  to  remand  the  case  to  the  Lower 
Vol.  XII. 


Appellate  Court.  That  Court  should  ex- 
clude from  its  consideration  the  pottah  of 
1209  and  the  likhun  of  1233,  and  upon  the 
rest  of  the  evidence  on  the  record  should 
come  to  a  finding  on  these  issues — 

Were  the  plaintiffs  in  possession  of  the 
property  ii)  suit,  and  were  they  forcibly 
ousted  therefrom  in  the  year  1274  as  alleged  ? 
If  they  were,  then  have  defendants  estab- 
lished a  title  primd  facie  sufficient  to  justify 
the  ouster ;  and  if  they  have,  to  what  extent, 
if  to  any,  have  the  plaintiffs  proved  a  better 
title  ? 

The  costs  will  follow  the  result  of  the 
remand. 


The  7th  December  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  6lover, 

Judges, 

£x-parte  decree — Evidence. 

Cases  Nos.  1644  to  1646  of  1869  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Additional  judge  of  Jirhoot,  dated  the 
2gth  August  i868y  reversing  a  decision  of 
the  Deputv  Collector  of  that  District,  dated 
the  22nd  October  1868, 

Mr.  G.  Toomy  (Plaintiff),  Appellanty 

versus 

Durrup  Singh  and  others  (Defendants), 

Respondents, 

Mr,  G.  Gregory  and  Baboo  Debendro 
Narain  Bose  for  Appellant. 

Moulvie  Syud  Murhumut  Hossein  and  Baboo 
Bama  Churn  Banerjee  for  Respondents. 

The  fact  of  a  decree  in  a  rent-suit  having  been  given 
cx-partCy  does  not  detract  from  its  value  as  evidence  of 
the  relationship  of  landlord  and  tenant  between  plaint- 
iff and  defendant,  provided  due  nctice  had  been  served 
on  the  latter ;  and  such  a  decree  may  be  filed  as  evi- 
dence without  the  judgment  on  which  it  was  founded. 

Glover y  J, — ^Thkse  three  cases  are  analo- 
gous.   They  were  tried  together  in  the  Court 
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below,  and  one  decision    will   govern   ihe 
three  in  special  appeal. 

The  plaintiff  sued  the  defendants  for  rent 
for  the  years  1273,  1274,  and  1275  F.  S.,  on 
a  jiimmabundee.  The  defendants  pleaded 
that  Uiey  held  the  land  in  lieu  of  malikana, 
that  they  were  not  the  pla'mtiff's  tenants,  and 
bAd  never  paid  rent  to  him. 

The  first  Court  gave  the  plaintiff  a  decree, 
which  the  Additional  Judge  has  reversed  on 
the  ground  that  the  plaintiff  has  not  been 
able  to  show  that  there  was  any  relationship 
of  landlord  and  tenant  between  him  and  the 
defendants. 

It  appears  to  us  that  this  decision  is 
^  wrong.  In  all  three  cases  and  as  against  all 
three  defendants,  there  have  already  been 
decisions  by  competent  Courts  on  the  ques- 
tion of  tenancy.  In  special  appeals  Nos. 
1644  and  1646,  there  have  been  decrees 
given  by  the  Deputy  Collector;  and  in  spe- 
cial appeal  No.  1645  there  has  been  a  decree  of 
the  Judge.  The  Additional  Judge  has  got 
rid  of  the  effect  of  the  first  two  decisions  by 
saying  that  they  were  ex-parte  decisions,  and 
that  he  "  declines  to  be  guided  by  decisions 
"  given  on  an  issue  altogether  foreign  to  the 
<*  questicwi  before  the  Court  and  by  a  Deputy 
"Collector  so  ignorant  of  the  Ad  he  was 
"  administering  as  to  have  given  decree  for 
"  10  years  arrears  of  rent."  The  mere  fact 
of  the  decrees  being  given  ex-parte  would 
not,  so  far  as  these  cases  are  concerned, 
necessarily  detract  from  the  value  of  the 
decisions;  for  so  long  as  there  had  been  due 
notice  served  on  the  defendant,  the  decree 
against  him,  although  passed  ex-parte^  he 
not  choosing  to  appear,  would  be  perfectly 
good  evidence  of  the  existence  of  the  rela- 
tionship of  landlord  and  tenant  between  him 
and  the  plaintiff. 

We  have  not  been  shown  by  the  vakeel  for 
the  special  respondent  what  was  the  issue 
which  the  Judge  considered  to  be  foreign  to 
the  question  before  the  Court.  The  case 
was  one  for  arrears  of  rent.  Those  arrears 
were  claimed  for  10  years,  and  the  only  issue 
in  the  case  was  whether  the  amount  claimed 
was  or  was  not  due  by  the  defendant.  No 
doubt,  the  Deputy  Collector  was  wrong  in 
giving  a  decree  for  10  years  arrears  of  rent, 
but  that  error  does  not  make  his  decree,  so 
far  as  the  relationship  of  landlord  and  tenant 
between  the  parties  is  concerned,  a  bad  one. 
In  special  appeal  No.  1645,  in  which  there  is 
a  decree  of  the  Civil  Court,  the  Additional 
Judge  refuses  to  give  any   weight  as  evi- 1 


dence  to  that  decree,  on  the  ground  thai  the 
plaintiff  had  only  filed  the  decree,  and  XA 
the  judgment  itself,  and  that  therefore  he,  the 
Additional  Judge,  was  ignorant  of  the  reasoos 
of  the  Judge  for  deciding  the  case  as  hcdii 
This  reason  appears  to  us  an  altogether  in- 
conclusive one.  The  only  thing  the  Addi- 
tional Judge  had  to  look  to  was  what  was  the 
order  passed,  and  not  to  what  the  reasons  vere 
which  induced  the  Judge  to  pass  that  order. 
If  the  decree  decided  that  the  defendant  ns 
the  plaintiff's  tenant  and  adjudicated  faim 
liable  to  pay  rent,  that  decree,  so  far  as  the 
question  of  relationship  of  landlord  sod 
tenant  between  the  parties  was  concenied, 
put  an  end  to  the  dispute. 

Then,  as  regards  the  jummabundccs,  tbey 
show  the  relationship  of  landlord  and  tenant 
as  also  the  amount  of  rent  due  by  the  defend- 
ants.    The  Judge  has  discredited  these  do- 
cuments  under   a   mistaken    view  of  their 
meaning.     He  has  supposed  that  they  show 
433   rupees   to  have  been  due  as  rent  bj 
Bidya  Singh  ;  that  15  annas  only  out  of  333 
rupees  had  been  paid  by  Acharj' Smgh;  and 
that  13  annas  only  out  of  a  sum  due  of  466 
rupees  had  been  paid  by   Durrup  Singh— 
the   fact  being   that   these    were  the  sums 
paid  respectively  by  these  parties,  and  that 
the  balance  in  the  case  of  Bidya  Singh  was 
nothing,  and  rn  the  case  of  the  other  two 
defendants  15  annas  and   13  annas  respect- 
ively.    The  Judge  says  it  is  impossible  lo 
be  believed  that  had  such  large  arrears  of 
rent  been  due,  the  plaintiff  ^I'ould  have  taken 
no  steps  to  realize  them.     Under  the  explana- 
tion just  given,  this  argument  at  once  fails  to 
the   ground.     As   regards    the  evidence  of 
the  witnesses  for  the  plaintiff,  that  of  the 
gomashtah  and  putwaree,  the  Judge  admits 
that  it  would  have  been  reliable  had  it  been 
supported      We  have  shown  that  il  is  sup- 
ported by  the  jummabundee,  and  therefore  it 
follows,  according  to  the  Judge's  own  show- 
ing, that  there  is  nothing  against  the  credibi- 
lity of  these  two  witnesses.     It  appears  to  us 
quite  clear  that  the  relationship  of  landbrd 
and  tenant  has  been  made  out  between  the 
parlies  to  these  suits,  and  that  the  jamma- 
bundee  shows  the  rate  of  rent  which  was  d^ 
manded  from  the  tenant-defendants. 


We  think  it,  therefore,  unnecessary  to  r^ 
mand  the  case  in  order  that  the  Judge  ma; 
pass  a  fresh  decision  upon  it.  We  reverse  bis 
order  and  restore  that  of  the  first  Court 
with  costs. 
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The  8th  December  1869. 

Present : 

TheHon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bari,,  Judges^ 

Interreation — Section  230,  Act  VIII.,  1859. 

Case  No.  1447  of  1^69. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  8th  April  r86g,  reversing  a  decision 
ef  the  Moonsiff  of  Khoolnea^  dated  the 
22ni  August  1868, 

Ram  Gopal  Chuckerbutty  (Plaintiff), 
Appellant^ 

m 

versus 

Poorno  Chunder  Banerjee  (Defendant), 
/Respondent. 

Bahoos  Kalee  Mohun  Doss,  Grija  Sunkur 
Mojoomdar,  and  Bungshee  Dhur  Sein  for 
Appellant. 

Baboo  Debendro  Chunder  Ghose  for 
Respondent. 

P  having  sued  to  recover  possession  of  certain  lands, 
rinlervened,  and  D*s  claim  was  decreed  without  preju- 
^ Sop's  rights.  In  execution  of  that  decree,  D  took 
P^*es5ion,  and  thereupon  P  applied  to  be  heard  under 
the  provisions  of  Section  230,  Act  VIII.  of  1859. 

Hkld  that,  having  been  a  party  to  the  decree,  P  had 
■0  remedy  under  that  law. 

Bohhouse,  y, — The  material  facts  of  this 
ca«e  are  these.  The  defendant  before  us 
^  the  plaintiff  in  a  suit  to  recover  posses- 
5H>n  of  the  lands  now  in  dispute,  among 
o^r  lands.  The  plaintiff  intervened  in  that 
soit,  and  a  decree  was  passed  between  him 
*^  the  present  defendant  to  the  effect  that 
^c  present  defendant  was  to  obtain  posses- 
5jon  of  ihe  land  that  he  sought  to  recover, 
l>ttl  that  his  (the  present  plaintiff's)  rights 
•cftnoi  to  be  prejudiced  by  that  decision. 

^  execution  of  that  decree,  the  present 
aefendam  took  possession  of  the  lands  in  dis- 
pWe,  and  thereupon  the  present  plaintiff  ap- 
pocd  to  the  Court,  under  the  provisions  of 
^ton  230,  Act  VIII  of  1859,  to  be  heard 
on  the  question  of  his  right  to  the  lands  in 
q«»estion. 

!h  .^"^'^r  Appellate  Court  has  dismissed 
^  pJainiiff's  application  on  the  ground  that 
w  was  a  party  to  the  suit  in  which  the 
Qcctee  given  to  the  present  defendant  was 


passed,  and  therefore  he  is  not  entitled  to  be 
heard  in  the  summary  manner  provided  by  the 
Section  referred  to.  That  Section  says :  "  If 
''  any  person  other  than  the  defendant  shall 
''be  dispossessed  of  land  in  execution  of  a 
"  decree,  and  if  such  person  shall  dispute  the 
"  right  of  the  decree-holder  to  dispossess  him, 
"on  the  ground  that  the  property  is  bond 
"fide  in  his  possession,  and  that  it  was  not 
"  included  in  the  decree,  or,  if  included  in 
"  the  decree,  that  he  was  not  a  party  to  the 
"suit  in  which  the  decree  was  passed,  then 
"each  person  may  apply  to  be  heard  in  the 
"summary  manner  provided/* 

Now,  clearly  upon  the  very  terms  on  which 
the  decree  in  the  defendant's  suit  was  given, 
the  present  plaintiff  was  a  party  to  that  de- 
cree. He  intervened,  and  was  made  a  party 
to  the  suit,  and  as  such  party  his  rights  were 
by  the  terms  of  the  decree  declared  protected. 
Possibly,  if  the  fact  is  that  the  present  defend- 
ant has  ousted  the  plaintiff  from  the  lands 
in  question  under  color  of  the  decrae>  and 
if  that  decree  does  not  warrant  the  ouster, 
the  plaintiff,  as  a  party  to  that  decree,  may 
have  his  remedy  under  the  provisions  of  Sec- 
tion II,  Aa  XXIII.  of  1 86 1.  But  being  a 
party  to  that  decree,  it  was  quite  clear  that 
he  has  no  remedy  under  the  provisions  of 
the  A6t  under  which  he  has  chosen  to  appear 
before  the  Lower  Appellate  Court. 

In  this  view,  we  think  that  the  decision  of 
the  Lower  Appellate  Court  is  right,  and  we 
dismiss  this  special  appeal  with  costs. 


The  9th  December  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  |Sir  Charles 
Hobhouse,  Bart,y  Judges, 

Enhancement — Error  of  measurement 

Case  No.  1534  of  1869  under  Aft  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  ofjessore,  dated  the  tSih 
March  i86gj  reversing  a  decision  of  thi  Hr- 
puty  Collector  of  that  District^  dated  the 
jist  August  J 868^ 
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Woomanath  Roy  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Ashumburee  Bewa  (Defendant),  Respondent* 

« 

Baboo  Motee  Lall  Mookerjee  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

A  suit  for  enhancement  of  rent  after  notice  should 
not  be  dismissed  merely  because  the  landlord  has  made 
a  mistake  as  to  the  exact  area  of  the  lands  which  his 
tenant  holds. 

Where  enhancement  is  sued  for  on  the  ground  that  the 
rent  paid  by  the  defendant  is  below  the  rate  prevailing 
in  the  neighbourhood,  it  is  not  enough  for  the  plaintiff 
to  show  that  the  adjacent  lands  are  of  a  similar  de- 
scription to  those  held  by  defendant ;  he  must  also  show 
that  they  are  held  by  persons  of  the  same  class  with  the 
defendant. 

Hobhouse^  y. — This  was  a  suit  for  arrears 
of  rent  at  enhanced  rates. 

The  Lower  Appellate  Court  has  dismissed 
the  suit  on  two  grounds :  firstly,  because,  by 
the  plaintiff's  contract  with  the  defendant, 
the  plaintiff  was  bound  to  make  a  measure- 
ment, which  the  Court  finds  he  had  not 
made;  and,  secondly,  because,  when  the 
plaintiff  sued  for  enhanced  rents  on  3  2  bee- 
ghas,  and  the  area  found  to  be  occupied 
by  the  defendant  was  only  25  beeghas,  then 
the  Judge  thought  that  the  plaintiff  was  not 
entitled  to  obtain  any  enhanced  rate  at  all. 

We  think  that  the  Judge  is  in  error  in 
regard  to  both  the  grounds  on  which  he  has 
based  his  decision. 

In  the  matter  of  the  first  ground,  the 
Judge  is,  no  doubt,  right  in  saying  that  the 
plaintiff  was  bound  to  measure,  but  he  is 
wrong,  in  fact,  in  saying  that  there  was  no 
measurement,  because  it  appears  clearly  on 
record  that  both  the  parties  agreed  to  the 
despatch  of  an  Ameen  to  the  spot,  and  be- 
cause that  Ameen,  in  the  presence  of  boih 
parties,  made  that  very  measurement  of  the 


lands  which  the  Judge  apparently  found  to 
be  correct — a  measurement  showing  tbattbe 
area  held  by  the  defendant  was  beegahs  25, 
and  not  beegahs  33. 

The  Judge  is  also  in  error  on  the  second 
ground,  because  this  is  not  a  suit  for  a 
kubooleut,  but  a  suit  for  enhancement  after 
notice,  and  there  is  nothing  in  the  law 
which  says  that,  if  a  landlord  should  ha?e 
made  a  mistake  in  regard  to  the  exact  area 
of  the  lands  which  his  tenant  holds,  he  ij 
not  entitled  to  assess  rents  upon  whatever 
area  the  tenant  does^  hold  ;  for  instance,  if 
the  landlord  should  sue  on  the  ground  that 
the  defendant  holds  25  beegahs  in  excess, 
and  if  it  should  be  found  on  investigation 
that  the  defendant  only  holds  24  beegahs 
and  a  half,  then,  according  to  the  Judges 
judgment,  the  landlord's  suit  should  be  di^ 
missed  at  once.  This  seems  to  us  to  bean 
error  on  the  very  face  of  it.  The  landlord 
can  only  make  the  best  measurement  which 
can  be  made  by  such  ordinary  means  as 
zemindars  have  at  their  command,  and  be 
cannot  be  supposed  always  to  make  that 
exact  measurement  which  can  be  made  br 
skilled  officers  of  Court. 

The  question  then  remains  wiihusaslo 
whether  we  shall  remand  the  case.  The 
plaintiff  sued  for  enhanced  rent  on  the 
ground  that  the  rent  paid  by  the  defendant 
was  below  the  prevailing  rate  payable  by 
ryois  of  the  same  class  as  the  defendant  for 
lands  of  a  similar  description  with  similar 
advantages  in  the  place  adjacent.  The 
plaint  iff  was,  therefore,  bound  to  pro^^. 
amongst  other  material  facts,  that  the  defend- 
ant came  within  the  category  of  trots 
here  mentioned,  and  that  his  lands  came 
wiihin  the  provisions  of  the  Act  quoted. 
It  was  not  suHicient,  therefore,  that  the 
plaintiff  should  simply  show  that  the  lands 
in  the  neighbourhood  were  of  a  similar  dc^ 
scription  to  those  held  by  the  defendant 
He  was  also  bound  to  show  that  those  lands 
were  held  by  persons  of  the  same  class  wiib 
the  defendant.  V\ie  have,  therefore,  called 
upon  the  pleader  for  the  special  appellant  to 
show  us  if  there  is  any  evidence  on  the 
record  upon  this  last  point,  and  he  is  unable 
to  show  us  any.  This  being  so,  it  w 
obviously  unnecessary  to  remand  the  case 
upon  this  question. 

Being  unable,  therefore,  to  order  a  remand, 
we  allirm  the  decision  of  the  Lower  Appel- 
late Court,  antl  dismiss  this  appeal  with 
costs. 
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The  loih  December  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,y  Judges^ 

Dwnaffes  for  personal  injury— Jurisdiction— 
Finding  by  Criminal  Court—  Evidence. 

Case  No.  1569  of  1869. 

5>«w/  Appeal  from   a   decision  passed  by 
the  Additional  Judge  ofjessore,  dated  the 
nth  June    j86g,  reversing  a   decision  of 
the  Sudder  Moons  iff  of  that  District ,  dated 
the  20th  March  i86g. 

All  Boksh,  Doctor  (Defendant),  Appellant, 

versus 

Shaikh  Sumeerooddeen  (Plaintiff), 
Respondent. 

Bahoos  Sreenath  Doss  and  BungsheeDhur 
Sein  for  Appellant. 

Moonshte  Mahomed  Yusuff  for  Respondent. 

A  suil  for  damages  for  personal  injury  cannot  be 
tried  by  a  Court  of  bmall  Causes  unless  some  actual  pe- 
csniary  damage  has  resulted  from  the  injury. 

A  Civil  Court  cannot  rely  on  evidence  taken  in  the 
Criminal  Court,  but  is  bound  to  record  its  own  evidence, 
and  come  to  a  determination  on  the  evidence  taken 
before  it  as  to  the  fact  found  by  the  Criminal  Court. 


Hobhouie,  J, — The  plaintiff  sued  in  this 
case  10  obtain  damages  from  the  defendant, 
OD  the  ground  that  the  defendant  had  com- 
mitted a  personal  assault  upon  him,  and  so 
had  caused  injury  to  his  reputation.  He 
laid  his  damages  at  the  sum  of  Rupees  100. 

The  first  Court  found  that  the  assault 
was  not  proved,  and  dismissed  the  suit. 

The  Lower  Appellate  Court  held  in  sub- 
stance that  the  first  Court  had  no  jurisdiction 
to  try  the  matter  of  the  assault,  that  that 
was  conclusively  proved  by  the  evidence  taken 
in  ihe  Criminal  Court,  and  that,  therefore,  all 
thai  the  Civil  Court  had  to  do  was,  in  the 
words  of  the  Judge,  to  try  "  whether  any 
loss  or  detraction  to  plaintiff's  social  posi- 
tiou  has  been  suffered  in  consequence  of  the 
assault,"  and  the  Judge  thereupon  re- 
manded the  case  to  be  tried  by  the  first  Court 
upon  that  issue. 

The  defendant  appeals  specially  before 
M,  urging  thai  the  Judge  is  wrong  in  law 
in  holding  that  the  first  Court  had  no  juris- 
diction to  try  the  factum  of  the  assault, 
suidthat  \hzt  factum  was  established  by  the 


judgment  of  the  Criminal  Court,  and  that 
the  Judge,  therefore,  should  not  have  re- 
manded the  case,  but  should  have  tried  and 
determined  the  question  of  assault  upon  the 
evidence  on  the  record. 

A  preliminary  objection  is  taken  to  the 
hearing  of  this  special  appeal,  on  the  ground 
that,  as  this  vas  a  suit  for  damages  below 
Rupees  500  in  value,  therefore  the  provi- 
sions of  Section  27,  Act  XXIII.  of  1861, 
read  with  the  provisions  of  Section  6,  Act 
XI.  of  1865,  barred  a  special  appeal  to  this 
Court.  The  words  of  the  law  on  which  the 
pleader  for  the  special  respondent  relies  are 
these :  *'  Provided  that  no  action  shall 
lie  in  any  such  Court."  that  is,  a  Court  of 
Small  Causes,  "  for  the  recovery  of  da-  ^ 
mages  on  account  of  an  alleged  personal 
injury,  unless  actual  pecuniary  damage  shall 
have  resulted  from  the  injury." 

It  is  not  contended  that  there  is  any  alle- 
gation,  much  less  any  evidence  or  finding 
on  the  record,  that  actual  pecuniary  damage 
did   in  this  case  result   from    the    alleged 
personal  injury  on  the  basis  of  which  the 
plaintiff  sues  ;  but  the  pleader  for  the  special 
respondent  relies  on  the  judgment  of  a  Divi- 
sion  Bench   of    this   Court,   special  appeal 
No.  202  of  1869,  decided  on  the  29th  July 
1869,  Nuddia  Churn  Roy,  appellant.     In  the 
judgment  on  which  the  pleader  for  the  spe- 
cial respondent  relies,  no  doubt  the  Judges 
do   in   a   general   way   state    that    suits    of 
the   nature   before   us   are   suits   cognizable 
by  the   Courts  of   Small   Causes,  and  that, 
therefore,  no  special  appeal  will  lie  to  this 
Court  in  such  suits.     But  in  the  first  place, 
neither  the  facts  of  the  case  nor  the  reasons 
which  led  the  Judges  to  a  decision  in  that 
case   are  given   in   the   judgment,   and   on 
the   other  hand,   we   find   that  one  of   the 
Judges  of  that  Division  Bench,  in  a  decision 
to  be  found  at  page  115,  Volume  X.,  Weekly 
Reporter,  distinctly  holds  that  a  suit  of  the 
nature   before    us   is    not  cognizable   by   a 
Court  of  Small  Causes,  and  the  judgment 
given  in  that  case  is  supported  by  another 
judgment  of  a  Division  Court  to  be  found  at 
page  7,  Volume  IV.,  Weekly  Reporter. 

We  think,  too,  that  those  judgments  are 
clearly  in  accordance  with  the  words  of  the 
law.  By  those  words  it  is  evidently  meant 
that,  unless  some  actual  pecuniary  damage 
shall  have  resulted  from  the  personal  injury 
for  which  a  plaintiff  sues  for  damages,  such 
a  suit  shall  not  be  tried  by  a  Court  of  Small 
Causes.  We  can,  of  course,  understand  many 
cases   in    which   actual    pecuniary   damage 
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should  result  from  a  personal  injury,  but  in 
this  case  no  such  damage  is,  as  I  said  before, 
either  alleged  or  proved  or  found  to  have 
resulted.  We  think,  therefore,  that  a  spe- 
cial appeal  will  lie  in  this  Court. 

On  the  other  point,  we  have  no  doubt 
but  that  the  Judge  below  is  wrong.  The 
evidence  of  assault  taken  in  the  Criminal 
Court  was  clearly  no  evidence  on  which  the 
Judge  of  the  Civil  Court  was  in  this  case 
entitled  to  rely.  He  had  jurisdiction  to  de- 
termine the  fact  of  assault,  and  was  bound, 
therefore,  to  lake  the  evidence  on  record  in 
his  own  Court  on  either  side,  and  come  to 
a  determination  upon  that  evidence. 

We  reverse  the  judgment  of  the  Lower 
Appellate  Court,  and  we  also  reverse  his 
order  remanding  the  case ;  and  we  direct 
that  he  re-call  this  case  from  the  Court  of 
first  instance,  and  determine  the  question  of 
assault  upon  the  evidence  on  the  record 
in  thi^  case,  irrespective  of  the  evidence  as 
given  before  the  Criminal  Court. 

The  costs  will  follow  the  result. 


The  nth  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justicty  and  the  Hon'ble  G.  Loch,  Judge, 

Hindoo  Law — Joint  family— Right  of  action — 
Leg^  necessity — Sale  of  ancestral  property. 

Case  No.  228  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun^  dated 
the  jtst  May  t86^, 

Rajaram  Tewaree  and  others  (Defendants), 

Appellants, 

versus 

Luchmun  Pershad  and  others  (Plaintiffs), 

Respondents. 

Mr,  R,  T.  Allan  for  Appellants. 

Baboos  Unnoda  Pershad  Banerjee  and  Mohesh 
Chunder  Chowdhry  for  Respondents. 

Plaintiff,  on  behalf  of  hinxself  and  his  minor  brother*  i 
as  sons  and  heirs  of  J,  deceased,  sued  to  recover  posses-  , 
sion  of  certain    lands    being-  ancestral  property,   by 
reversal  of  certain  deeds  of  absolute  and  conditional 
$«le  alleged  to  have  been  executed  without  any  necessity. 


The  deeds  were  executed  by  J  and  his  brother  0, 
but  the  plaintiff's  claim  was  confined  to  the  ooe-katf 
share  alleged  to  have  belonged  to  his  father  JF,  tht 
property  was  subject  to  the  Mitakshara  Law. 

Held  that,  as  the  family  was  not  separated,  mt  At 
property  partitioned,  the  suit  should  have  been  broagkt 
by  all  the  jpint  owners  to  set  aside  the  deed  as  to  tie 
charge  created  by  O,  as  well  as  to  the  charge  crested 

Held,  that  if  plaintiff's  case  were  sustainabie  b 
other  respects,  it  would  be  necessary  tn  try  the  tasve 
whether  the  persons  who  advancea  the  money  did. 
after  due  enquiry  into  the  necessities  of  the  fatlier  aad 
uncle,  act  honestly  in  the  belief  that  a  sufficient  neces- 
sity existed  for  talcing  up  the  money  for  the  benefit  (rf 
the  family. 

Held  that,  if  a  larger  sum  Mi'as  borrowed  or  rased 
than  was  legally  necessary,  or  a  latter  portion  of  the 
estate  mortgaged  or  sold  than  was  necessary  to  rais 
the  sum  legally  necessary,  the  vendees  or  mort;gaces 
would  be  entitled  to  a  charge  upon  the  lands  moctgwed 
or  sold  to  the  extent  of  the  mone^  required  and  takca 
up  for  purposes  recognized  by  Hindoo  Law. 

In  a  case  where  the  plaint  sought  to  set  aside  tkc 
deed  in  toto,  on  the  ground  that  the  whole  of  the  mooej 
was  used  by  the  father  for  his  own  extravagaoce,  the 
Court  nnight,  upon  the  defendant's  establishing  a  ne- 
cessity for  part  of  the  loan,  decree  that  the  deed  shoM 
be  set  aside,  and  the  plaintiff  recover  possessaoa,  iqaoo 
his  paying  the  amount  which  was  legally  taken  up  for 
necessary  purposes,  or  that  the  decdshould  be  setaade 
in  proportion. 

Peacock,  C.  J. — This  appeal  arises  out  of 
one  of  many  cases  joined  in  one  suit  in  which 
the  plaintiff  Luchman  Pershad,  on  behalf  of 
himself  and  Radha  Mohun,  his  minor 
brother,  as  sons  and  heirs  of  Jeetun  Lill. 
deceased,  sued  informd  pauperis  to  recOf»| 
possession  of  certain  lands  by  reversal  of| 
certain  deeds  of  absolute  and  conditional 
sale  executed  by  his  father  Jeetun  Lall,  and 
which  the  plaintiff  alleges  were  executed 
without  any  necessity.  The  deeds  were  all 
executed  by  Jeetun  Lall  and  Oodlt  Singh, 
the  brother  of  Jeetun  Lall,  jointly,  bat 
the  plaintiff's  claim  is  confined  to  the  one- 
half  share  alleged  to  have  belonged  10  Jeetun 
Lall,  his  father.  Jeetun  Lall  and  Oodit 
Singh  were  the  sons  of  Brijoo  Lall.  It 
was  admitted  in  the  course  of  argument 
that  Luchmun  Pershad  was  bom  in  the  rear 
1837,  and  Radha  Mohun  about  the  end  of 
1856  or  the  beginning  of  1857,  and  that 
Jeetun  Lall,  the  father,  died  on  the  I2ih  of 
Bhadro  1 264,  corresponding  with  the  8ih  of 
August  1857.  The  property  in  this  and 
the  other  cases  is  situate  in  Zillah  Samn,  and 
is  subject  to  the  Mitakshara  Law.  It  was 
ancestral  property  inherited  by  Jeetun  Lall 
and  Oodit  Singh  before  the  biith  of  cither 
of  the  plaintiffs. 

The  Court  has  already  in  a  Full 
Bench  decision  in  this  case,  reported  in 
the  8th  Volume  of  the  Weekly 
Reporter,  page  15,  pointed  out  the 
great  inconvenience  arising  from  the  joinder 
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in  one  suit  of  many  defendants  having  se- 
parate interests  in  distinct  portions  of  the 
subject-matter  of  the  suit,  and  each  claiming 
under  different  circumstances.  The  incon- 
venience is  still  more  apparent  when  we 
consider  the  issues  of  fact  which  were  raised 
in  this  case,  and  bear  in  mind  the  dates  of 
the  several  deeds  which  were  sought  to 
i>e  set  aside. 

The  issues  of  fact  were — 

/x/.— Did  plaintiffs'  father,  Lalla  Jeetun 
Lall,  sell  his  ancestral  estates  in  suit  con- 
ditionally and  absolutely  for  small  sums  of 
money  when  there  was  no  such  necessity  for 
their  sale  as  has  received  the  sanction  of 
Hindoo  Law,  and  spend  the  consideration- 
money  of  the  same  extravagantly ;  or  were 
ibc  said  alienations  effected  by  plaintiffs' 
father  at  proper  valuations,  to  pay  off  his 
ancestral  debt,  to  contribute  to  the  ex- 
penses of  the  education  of  his  sons  and 
the  marriage  of  his  daughter,  to  meet  the 
demand  of  Government  revenue,  and  to 
defray  expenses  which  were  considered 
necessary  and  sanctioned  by  Hindoo  Law  ? 

2nd. — Are  the  deeds  of  absolute  and 
conditional  sale,  whereof  the  reversal  is 
sought,  reversible  or  not  ?  If  so,  which  of 
the  documents  is  reversible,  and  on  what 
grounds  ? 

3rd. — Are  the  liabilities  upder  loans 
Contracted  and  bonds  executed  by  plaintiffs' 
father,  on  the  strength  of  which  decrees 
have  been  passed  by  the  Civil  Court,  valid 
or  not?  Is  the  claim  for  possession  of 
properties  which  were  publicly  sold  in 
satisfaction  of  those  debts  just  or  not  ? 

-^A.-— Even  if  it  be  proved  that  plaint- 
iffs' father  was  an  extravagant  person,  and 
Ihai  alienations  of  his  ancestral  estate  were 
effected,  when  there  was  no  such  occasion 
^t  the  same  as  has  received  the  sanction 
of  Hindoo  Law,  can  the  plaintiffs  be  held 
entitled  to  possession  of  the  properties  in 
suit,  with  mesne-profits,  or  not  ?  It  so,  then 
from  what  time,  and  at  what  amount,  is  the 
claim  for  mesne-profits  to  be  reckoned,  and 
^hich  of  the  defendants  are  to  be  held 
liable,  and  wl\jch  not,  for  the  payment  of 
the  same  ? 

J/A.— Is  the  plaintiffs'  claim  to  the 
property,  for  the  alienation  of  which  their 
rather  had  executed  certain  documents  be- 
fore their  birth,  just  and  valid  or  not  ? 


Each  of  these  issues  applied,  not  to  any 
one  particular  deed,  but  to  each  of  the 
several  deeds  under  which  the  defendants 
respectively  claimed. 

In   determining   the    issues    of    fact,    the 
Principal  Sudder  Ameen  who  tried  the  case, 
and    who    appears   to    have    given    it    con- 
siderable attention,  observed  :  "  The  plaint- 
''  iff  has  based   his  claim   on   the  right  of 
*'  succession,   under    instructions  laid   down 
"  in    Hindoo    Law    current   in    this    (part 
"  of  the)  country ;  and  on  a  reference  to  the 
**  Sudder  Court  precedents  adduced  by  the 
"  plaintiff,    the     general     principle     which 
"  governs  Hindoo  Law  here  appears  to  be 
"  that   a   father   is    incompetent,    when   his 
''  son  is  alive,  to  alienate  any  of  his  immove- 
"  able    ancestral    properties,    unless    there 
*'  exists  necessity  sanctioned  by  Eiindoo  Law 
"  to   warrant    such    alienation.     In    such   a 
*'  stale  of  things,  the   plaintiff,   after  com- 
'*  plaining  of  the  extravagance  of  his^father, 
''  has  caused  the  fact  of  the  latter's  selling 
*'  absolutely  and  conditionally,  in  the  absence 
"  of  necessity  sanctioned  by  Hindoo  Law, 
''  his   ancestral    properties   in   dispute,   and 
"  wasting  the    consideration-money    thereof 
*'  in   incurring   such  expenses  as  were   not 
**  valid,  to  be  proved  by  five  of  his  witness- 
'*  es.  I  am  of  opinion  that  their  testimonies 
**  are  sufficient  for  (determining)  the  validity 
"  or  otherwise  of  such  alienation  ;  for  when, 
"  according  to  Hindoo  Law,  the  right  of  both 
"  father   and   son    is   involved    in   ancestral 
"  properties,  how  can  any  alienation  effected 
"  only  by  a   father  without  the  consent  <rf 
"  his  son  be  held  valid,  unless  there  exists 
'^  such  necessity  for  it  as  is  sanctioned  by 
"  Hindoo  Law.     Inasmuch  as  the  defend- 
"  ants,   vendees,   persistently   hold   that  the 
**  deeds  which  were  executed  by  the  plaint- 
''  iffs'  father  are  valid,  the  burden  of  proof 
'*on    the    point    that   the  plaintiffs'    father, 
"  having    sold    his    ancestral   properties    to 
**  meet  such  necessities  as  are  sanctioned  by 
*'  Hindoo  Law,  spent  the  consideration-money 
^^ for  the  same  in  meeting  the  said  necessities, 
"  rests    with    (them)    defendants,    vendees ; 
*'  and  it  is  very  necessary  for  the  latter  to 
*'  prove    the    said    point   in   order  to    show 
"  that  those  alienations  were  effected  in  good 
**  faith  and  are  valid.     So  now  it  is  for  the 
"  Court  to   see  how   they   have  proved    it. 
'*  The  point  as  to  which  of  the  documents 
"  whereof    reversal  is  sought  are  reversible, 
"  and  which  are  maintainable,  and  on  what 
''  grounds,   is  dwelt  upon   at  large  in   the 
"  following  paragraphs." 

8 


48o 


Civil 


THE  WEEKLY  REPORTER. 


Rulings.         [Vol  XIL 


« 


(( 


The  Principal  Sudder  Ameen  then  very 
properly  proceeded  lo  consider  separately 
the  merits  of  each  partioular  case. 

With  reference  to  that  part  of  the  judg- 
ment in  which  the  Principal  Sudder  Ameen 
says  that  "  the  burden  of  proof  on  the  point 
**  that  the  plaintiffs'  father,  having  sold  his 
"  ancestral  properties  to  meet  such  necessities 
"  as  are  sanctioned  by  Hindoo  Law,  spent 
"  the  consideration-money  in  meeting  the  ne- 
**  cessities,  rests  \iiih  the  vendees,  and  it  was 
"  very  necessary  for  the  latter  to  prove  the 
point  in  order  to  show  that  those  alienations 
were  effected  in  good  faith  and  were  valid  " 
— he  is  not  quite  accurate,  The  principle  laid 
down  by  the  Lords  of  the  Judicial  Committee 
in  Hunooman  Pershad  Pandey  versus  Mus- 
samut  Babooe  Munraj  Koeree,  VL  Moore's 
Indian  Appeals,  page  399,  was  as  follows : 
'*  Their  Lordships  think  that  the  lender  is 
•*  bound  to  enquire  into  the  necessities  for 
"  the  loan,  and  to  satisfy  himself  as  well  as 
"  he  can,  with  reference  to  the  parties  with 
"  whom  he  is  dealing,  that  the  manager  is 
**  acting  in  the  particular  instance  for  the 
"  benefit  of  the  estate.  But  they  think  that 
"  if  he  does  so  inquire  and  acts  honestly,  the 
'*  real  existence  of  an  alleged  sufficient  and 
reasonably  accredited  necessity  is  not 
a  condition  precedent  to  the  validity  of 
'*his  charge,  and  they  do  not  think  that, 
*'  under  such  circumstances,  he  is  bound  to 
'*  see  to  the  application  of  the  money." 

The  same  principle  has  been  applied  in 
the  case  of  sales  of  ancestral  property  go- 
verned by  the  Mitakshara  Law — see  Special 
Appeal  No.  1404  of  1865,  6  Weekly  Re- 
porter, Civil  Rulings,  page  193. 

If  the  plaintiffs'  case  were  sustainable  in 
other  respects,  it  would  be  necessary  to 
direct  issues  in  this  and  in  the  other  cases 
as  to  whether  the  persons  who  advanced  the 
money  to  Jeetun  and  Oodit  upon  the  securi- 
ty of  the  lands  or  for  the  purchase  of  them, 
did,  after  due  inquiry  into  the  necessities 
of  the  father  and  uncle  of  the  plaintiffs,  act 
honestly  in  the  belief  that  a  suflicient  ne- 
cessity for  taking  up  the  money  for  the  bene- 
fit of  the  family  existed. 

In  the  case  out  of  which  appeal  No.  228 
arises,  the  Principal  Sudder  Ameen  says : 
'*  As  the  plaintiffs'  father  saved  his  estate 
''  which  had  been  advertized  for  sale  in 
**  execution  of  a  decree  obtained  by  Pur- 
^'messur  Pandey,  by  paying  out  of  the 
*^  consideration-money  covered  by  this  deed 


(( 


it 


K 
tl 
.( 
(( 
(( 
tt 
<l 
<< 
(( 
(( 
tl 
tt 
tt 
tt 
tt 
tt 
tt 


Rupees  1,246,  or  a  moiety  of  the  dccrrtil 
money  due  from  him  to  the  said  dccTc^ 
holder,  the  sale  of  pie  4-10  krants  aod  7 
mussants  out  of  anna  1-7-4,  the  property 
in  suit,  or  that  of  the  share  of  plainiife' 
father  Jeetun  Lall,  reckoned  in  proportwo 
to  the  said  decretal  money  (Rupees  1,246) 
ought  to  be  considered  good.  The  defend* 
ant  has  failed  to  prove  tha»:  the  remainder 
of  the  consideration-money  was  spent  in 
meeting  any  other  similar  legal  necessity. 
Consequently,  the  sale  of  anna  1-4-13  is 
invalid,  and  ought  to  be  cancelled.  More- 
over, the  defendant's  statement  regarding 
the  payment  of  zur-i-peshgee  is  not  suffi- 
cient to  validate  the  sale,  for  it  was  un- 
necessary to  have  recourse  to  sale  for  the 
purpose  of  paying  the  zur-i-peshgec." 

The  Principal  Sudder  Ameen,  ibercforc, 
has  treated  the  conditional  sale  as  valid  in 
respect  of  a  portion  of  the  lands  in  propor- 
tion to  that  portion  of  the  consideration- 
money  borrowed  for  and  spent  in  a  matter  d 
legal  necessity,  and  held  that  it  was  void  as 
to  the  residue  of  the  lands  conveyed:  and  be 
decrees'  that  the  plaintiff  should  recover  a 
certain  portion  only  of  Mouzah  Pokhera. 

I  think  it  very  doubtful  whether  the  prin- 
ciple of  upholding  the  deed  as  to  that  por- 
tion of  the  land  which  bears  the  same  pro- 
portion to  the  whole  quantity  conveyed,  as 
the  money  borrowed  for  and  applied  in  dis- 
charging a  legal  necessity  bore  to  the  vhole 
amount  of  the  con  si  deration- money,  is  a  cor- 
rect one.  If  a  larger  sum  of  money  was 
borrowed  or  raised  by  sale  than  was  reqoir- 
ed  for  a  legal  necessity,  and  a  larger  portion 
of  the  estate  than  was  necessar}'  for  the 
purpose  of  raising  the  sum  legally  required 
was  mortgaged  or  sold,  the  vendees  or  mort- 
gagees, as  the  case  may  be,  would  be  enti- 
tled to  a  charge  upon  the  lands  mortgaged 
or  sold  to  the  extent  of  the  money  required 
and  taken  up  for  purposes  for  which,  ac- 
cording to  the  Hindoo  Law,  the  plaintiffs' 
father  and  uncle  were  entitled  to  alienate 
the  estate  during  the  minority  of  the  plaint- 
iffs. This  was  the  principle  upon  which 
the  Lords  of  the  Judicial  Committee  of  the 
Privy  Council  acted  in  regard  to  an  cstJUC. 
sold  by  a  Hindoo  widow,  and  the  same  prin- 
ciple appears  to  be  applicable  in  a  case  like 
the  present — see  the  case  of  the  Collector  oi 
Masulipaiam  versus  Cavaly  Vancaia  Narain- 
apah,  VllL  Moore's  Indian  Appeals,  pages 
5C0,  504,  and   555.*    The  same  principle 
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teems  to  have  been  acted  upon  in  the  case 
ofMuddan  GopalThakoorand  others  versus 
Ram  Buksh  Pandey  and  others,  6  Weekly 
Reporter,  Civil  RuHngs,  page  71. 

It  is  unnecessary,  however,  to  decide  whe- 
ther, if  an  ancestor  borrows  20,000  rupees 
when  he  is  not  justified  in  borrowing  for  the 
necessities  of  the  family  more  than  10,000, 
and  mortgages  an  8-annas  share  of  the  ances- 
tral estate  as  a  security  for  the  20,000  when 
he  could  borrow  the  10,000  upon  the  mortgage 
of  a  4-annas  share  of  the  estate,  the  law  may 
treat  the  mortgage  as  void  as  to  a  4-annas 
share  and  good  as  to  the  other  4-annas  share. 
It  is  certainly  more  convenient  than  compel- 
ling the  heir  to  re-pay  the  10,000  lawfully 
I  borrowed  before  he  can  set  aside  the  mort- 
:  gage  as  to  any  part  of  the  estate,  for  the 
)  heir  may  be  unable,  pending  the  suit,  to  pay 
the  10,000  rupees,  or  even  to  borrow  it 
upon  the  security  of  the  estate,  upon  the 
chance  of  his  succeeding.  It  may  well  be 
assumed  in  such  a  case  that  the  share  mort- 
gaged was  a  sufficient  security  for  the  whole 
loan,  and  consequently  that  one-half  would  be 
a  sufficient  security  for  half  the  loan. 

In  the  case  above  cited  from  the  Weekly 
Reporter,  it  was  held  that,  if  any  portion 
of  the  money  borrowed  by  the  ancestor  was 
for  purposes  recognized  by  the  Mitakshara 
Law  as  necessary,  the  plaintiff  is  not  entitled 
to  recover  under  a  plaint,  which  seeks  to  set 
aside  the  deed  in  toto^  and  to"  recover  posses- 
ion upon  the  ground  that  the  whole  of  the 
iDoney  was  used  by  the  father  for  the  pur- 
poses of  bis  own  extravagance.  See  also 
the  same  case  after  remand,  same  reports, 
P*ge74. 

I  am  not,  however,  prepared  to  admit  the 
correctness    of   that   ruling   as   regards   the 
form  of  the    pleadings.     The    plaintiff,   to 
whom  in  all  probability  the  circumstances 
onder  which  the  transaction  with  his  father 
took  place  are  not  so  well  known  as  they 
Me  to  the  defendants,  seeks  to  recover  pos- 
session of  the  land  alienated  by  his  father 
hy  reversal  of  the  deed  of  conditional  sale. 
It  was  for  the  defendants  to  prove  that  a 
iegal  necessity  for  taking  up  the  money  upon 
loan  existed,  or  that,  after  due  and  honest 
inquiry,  they  had  reason  to  believe  that  such 
a  necessity  did  exist.     I  see  no  reason  why, 
in  such  a  case,  upon  the  defendants  establish- 
ing a  necessity   for   part   of   the  loan,   the 
Court  might  not  decree  that  the  deed  should 
be  set  aside,  and  the  plaintiff  recover  posses- 
won  upon  his  paying  the  amount  which  was 
Vol.  XII, 


legally  taken  up  for  necessary  purposes  re* 
cognized  by  law,  or  that  the  deed  should  be 
set  aside  in  proportion. 

In  the  case  above  referred  to,  of  the  Col- 
lector of  Masulipatam  versus  Cavaly  Vancata 
Narainapah,  8  Moore's  Indian  Appeals, 
page  555,*  the  suit  was  to  set  aside  an  aliena- 
tion in  toto,  and  to  recover  possession  of  a 
zemindary  upon  the  ground  that  the  vendor 
was  a  widow  who  had  no  power  to  alienate^ 
and  there  was  no  offer  to  pay  what,  if  any- 
thing, might  appear  to  be  due  for  advances 
made  to  her  for  purposes  for  which,  accord- 
ing 10  the  Hindoo  Law,  she  was  entitled  to 
alienate  the  estate  (see  page  504);  yet  the 
Lords  of  the  Privy  Council  directed  an  en- 
quiry as  to  whether  any,  and  what,  advances  « 
had  been  made  to  the  widow  for  which,  ac- 
cording to  the  Hindoo  Law,  she  would  bav^ 
been  entitled  to  alienate.  It  does  not  follow 
that  they  would  not  have  set  aside  the  deed 
as  to  a  certain  .proportionate  share  of  the 
estate,  if  there  had  been  a  finding  that  there 
was  a  legal  necessity  for  raising  one-half  of 
tho  purchase-money,  but  no  legal  necessity 
as  to  the  other  half. 

There  are  many  other  cases  in  the  Courts 
of  Equity  in  England  in  which  the  relief 
prayed  for  has  been  granted  upon  equitable 
conditions  annexed  by  the  Court,  though 
the  relief  was  prayed  for  absolutely.  Thus, 
in  Head  versus  Egerton.  III.  Pere  William's 
Reports,  page  279,  in  a  suit  to  compel  the 
defendant  to  deliver  up  certain  title-deeds  to 
the  plaintiff  which  he  claimed  as  owner,  the 
Court  refused  to  order  the  deeds  to  be  deli- 
vered up  unless  the  plaintiff  would  pay  the 
defendant  certain  money  which  was  equita- 
bly due  to  him. 

In  Towers  and  Davis,  I.  Vernon  479,  the 
plaintiff  filed  a  bill  to  compel  the  defendant 
to  give  up  certain  deeds  which  concerned 
his  estate.  Defendant  refused  to  deliver  up 
the  deeds  until  her  jointure  was  confirmed, 
the  plaintiff  insisting  that  the  jointure  was 
after  marriage,  and  was  purely  voluntary. 
But  the  Court  refused  to  order  the  delivery 
of  the  deeds  to  the  plaintiff  except  upon  the 
terms  of  his  confirming  the  jointure. 

If,  therefore,  this  question  depended  mere- 
ly upon  the  form  of  the  pleadings,  I  should 
refer  the  case  to  a  Full  Bench. 

These  cases  stood  over  until  after  the 
decision  of  th6  Full  Bench  in  the  case  of 
Sudabart  Pershad  Sahoo  versus  Foolbash 
Koer,  and  the  analogous  cases.  Those  cases 
have  now  been  determined,  see  12  Weekly 
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Reporter,  Full  Bench  Rulings,  page  i,  and 
it  has  been  held  that,  under  the  Mitakshara 
Law,  one  of  several  members  of  a  joint 
Hindoo  family  cannot  without  legal  necessi- 
ty alienate  any  portion  of  the  undivided 
ancestral  properly  without  the  consent  of 
the  whole  of  his  co-sharers,  and  that  such 
alienation  is  not  valid  even  for  the  share  to 
which  the  alienor  would  have  been  entitled 
on  partition. 

In  the  appeal  No.  228  of  1865,  the 
deed  sought  to  be  set  aside  was  a  deed  of 
conditional  sale,  dated  the  nth  of  June 
1847.  It  recited  that  Jeetun  Lall  and 
Oodit  Narain,  the  father  and  uncle  of  the 
plaintiff,  on  the  i6th  of  May  1824,  had  bor- 
rowed 5,500  sicca  rupees  from  the  father 
of  Purmessur  Dutt,  and  had  given  him  a 
zur-i-peshgee  lease  of  that  date  10  secure 
the  amount;  that  the  holder  of  the  zur-i- 
peshgee  had  sold  it  to  Bundee  All,  and  had 
executed  a  deed  of  assignment  to  him,  and 
that  Bundee  Ali  was  then  in  possession ; 
that  afterwards,  in  order  to  pay  off  a  decree 
for  2,293  rupees  recovered  against  them  by 
Purmessur  Dutt  and  other  moneys,  Jeetun 
Lall  and  Oodit  Narain  had  taken  up  3,440 
rupees  upon  a  deed  of  conditional  sale, 
dated  the  12th  of  February  1845;  that  in 
consequence  of  the  debt  due  under  the  deed 
of  1845  not  having  been  paid,  Purmessur 
Dutt  had  applied  for  foreclosure,  and  had 
served  notice  on  the  26th  of  June  1846; 
that,  in  order  to  protect  the  estate,  and  to  pay 
off  Purmessur  Dutt,  Jeetun  and  Oodit  had 
borrowed  the  money  secured  by  the  condi- 
tional sale  of  the  i  iih  of  June  1847. 

• 

The  deed  of  the  nth  of  June  1847  con- 
tained a  proviso  that,  if  the  mortgagors 
should  fail  to  pay  off  the  mortgage-debt  on 
the  day  stipulated,  the  mortgagees  should  be 
at  liberty  to  take  possession  of  the  mortgag- 
ed property  by  paying  off  the  debt  due  on  the 
mortgage  of  the  i6th  May  1 824.  The  defend- 
ants allege  that  they  foreclosed  the  mortgage 
of  1847,  paid  off  the  debt  due  to  one  Bechai 
Panday  under  the  mortgage  of  the  j6th 
May  1824,  and  obtained  a  decree  for  posses- 
sion in  1852.  The  rent  reserved  by  the  zur- 
i-peshgee  of  1824  was  710  rupees,  of  which 
Rupees  50  were  to  be  paid  to  the  mortgagors, 
and  660  rupees  were  to  go  in  discharge  of 
the  interest  on  the  debt. 

The  Principal  Sudder  Ameen  found  that 
there   was   legal    necessity    for   the    plaint 
iff's  father  raising    1,246   rupees,  and   that, 
therefore,    the   mortgage    of    the    share   of 


the  plaintiffs'  father  was  good  for  a  por- 
tion of  the  property  in  proportion  to  tbtt 
portion  of  the  money  raised.  But  Jectan 
alone  did  not  borrow  1,246  rupees  on  hh 
share  of  the  estate,  but  Jeetun  and  his  I 
brother  Oodit  Narain  borrowed  the  whole 
sum  necessary  to  pay  off  the  decree,  vii,\ 
2,943  rupees,  upon  their  joint  interest  in  tbe| 
estate. 

Jeetun  and  Oodit  Narain  were  memi 
of  the  joint    family,  of  which  the  plainti2s,| 
on   their    respective    births,   became  mem- 
bers.     So   long  as   the    family   was  joint,| 
Jeetun   and   Oodit   had   no  certain   definiu 
shares  in   the   estate,  although  upon  parti 
tion,    if    it   had   taken    place   at   that  time] 
Jeetun  and  his  sons  might  have  been  enlitii 
to   one-half,  and    Oodit  and  his  son,  if  b( 
had    one,  to   the   other   half.     The  roone; 
borrowed   by   Jeetun    and   Oodit,  so  far 
it  was  for  a  legal  necessity,  was  bonot 
by  them  jointly,  and  was  a  charge  upon  thel 
joint  estate.     The  whole  amount  is  a  charge 
upon  what  is  called  the  plaintiff*s  share  as 
well  as  upon  what  is  called  Oodit's  share. 
Oodit's  half  of  the  money  borrowed  is  not 
chargeable   upon   what  is  called  his  share 
only,  and  Jeetun's  half  upon  what  is  called 
his  share  only,  but  the  whole  of  the  moncyl 
borrowed  by  the  two,  so  far  as  it  was  for  al 
legal     necessity,    was   a    charge    upon  the| 
whole  of  the   joint  estate    in   the  propcity 
mortgaged.     There  is  nothing  to  show  tba 
the  joint  family  has  been  separated,  or  ihe| 
joint    property    partitioned  ;     and    in    lb< 
absence  of  such  partition,  the  plaintiffs  hai 
no  defined  or  certain  share  which  ther  can| 
call   their  own,  or  for  which  they  can  si 
alone  without  making  all  the  members  of 
joint  family  parties  to  the  suit. 

It  appears  from  some  of  the  statemeni 
that  Oodit  Narain  had  a  son,  but  there 
is  not  distinct  evidence  upon  that  subjccU 
or  to  show  that  he  is  living.  The  plaintiffs 
are  not  entitled  to  sue  alone,  unless  tbey 
can  show  that  they  were,  at  the  lime  of 
the  commencement  of  the  suit,  the  sole 
surviving  members  of  the  joint  family  of 
which  Oodit  Narain  was  one,  and  entitled 
by  descent  or  otherwise  to  the  interest  of 
Oodit  as  well  as  of  Jeetun. 

Further,  it  appears  from  the  recitals  in 
the  deed  of  1847  that  Oodit  Narain  and 
Jeetun  jointly  borrowed  money  u|)on  the 
secnritv  of  the  lands  on  the  i6th  of  Mav 
I  S24,  which  was  before  eiiher  of  the  plaint- 
iffs was  born.  Jeetun  and  Oodit  at  that 
time  had   power  to    borrow    money  upon 
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ihe  security  of  the  lands,  for  they  ap- 
pear to  have  been  at  that  time  the  only 
members  of  ihe  joint  family.  It  is  alleged 
that  the  defendant  paid  off  that  mortgage, 
but  there  is  no  distinct  proof  of  that  payment 
or  that  the  mortgage  of  1824  was  then 
oatsianding ;  and  no  distinct  issue  appears  to 
have  been  raised  upon  either  of  those  points. 

The  recitals  in  the  deed  of  1847,  if  true, 
showed  a  legal  necessity  for  borrowing.     An 
issoe  ought,  therefore,  to  have  been  tried,  not 
only  as  to  whether  legal  necessity  for  borrow- 
ing existed,   but   also   whether   the  lenders 
acted  with  due  caution,  and  made  due  en- 
quiries as  to  whether  such  a  legal  necessity 
existed,  as  justified  the  mortgage  for  the  full 
amount  for  which  it  was  given,  or  for  any 
other,  and  what,  amount.     It  is  unnecessary 
10  send  the  case  back  for  the  trial  ot  such  an 
issue,  as  it  is  clear  that  the  plaintiffs  are  not 
entitled  to  recover  any  portion  of  the  estate 
until  the  charge  created  by  Oodit,  as  well  as 
that  created  by  the  plaintiff's  father,  has  been 
set  aside;  and  the  charge  created  by  Oodit 
cannot  be  set  aside  in  this  suit.     Further,  the 
Iplaintiffs,  as  two  only  of  the  members  of  a 
point  family  which  does  not  appear  to  have 
|been   separated,    and    as    two  only  of  the 
)wners  of  joint  property  which  does  not  ap- 
ir  to  have  been  partitioned,  are  not  entitled 
^oany  certain  definite  share  for  which  they 
sae  alone — see  Appoovier's   case,*    1 1 
loorc's  Indian  Appeals  75. 

The  right  of  action  has  been  misconceived, 

ad  the  proper  persons  have  not  been  made 

Jartics.    The  suit  should  have  been  brought 

>y  all  the  joint  owners  to  set  aside  the  deed 

lothe  charge  created  by  Oodit,  as  well  as 

the  charge  created  by  Jeetun ;  and   the 

suit  should  have   been  brought  by  all  the 

members  of  the  joint  family,  and  not  by  two 

of  them  alone  who,  before  partition,  have  no 

definite  share.     If  the  deed  were  to  be  set 

aside,  it  would  be  impossible  by  the  decree 

to  define  the  share  which  the  plaintiffs  are 

entitled  to  recover,  so  long  as  the  properly 

w  joint.    If  the  other  members  of  the  joint 

family  refused    to   join    as   plaintiffs,    Ihey 

"light  have  been   made   defendants  in   the 

Mit    A  case  like  this,  in  which  the  plaintiffs 

sue  to  set  aside   a  deed  executed   by  their ' 

o^n  father  and  uncle  upwards  of  20  years 

*go,  apon  the  ground  that  the  conveyance 

was  void  under  the  Mitakshara  Law,  is  one, 

to  say  the  least  of  it,  strictissimi  juris. 


It  appears  to  me,  for  the  reasons  above 
stated,  that  the  decision  of  the  Principal 
Sudder  Ameen  ought  to  be  reversed,  and  the 
plaintiff's  suit  dismissed  with  costs  in  the 
Lower  Court,  and  the  costs  of  this  appeal. 

[The  Chief  Justice  then  entered  into  the 
facts  and  merits  of  the  other  analogous 
appeals,  in  which  also  the  decision  of  the 
Lower  Court  was  reversed,  and  the  plaintifif's 
suit  dismissed  with  costs.] 

Lochy  J. — I  concur  in  thinking  that  the 
suit  has  not  been  properly  brought,  and 
should  b»  dismissed. 


The  25th  November  1869. 

Present : 

The  Ilon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Misdescription  of  land— Identification. 

Case  No.  1787  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  West  Burdwan, 
dated  the  lyth  June  i86g,  affirming  a 
decision  of  the  Moonsiff  of  Radha- 
nuggur,  dated  the  jrd  March  j86g: 

Ram  Gopal  Barick  (Plaintiff),  Appellant, 

versus 

Shib  Pershad  Sircar  and  others  (Defendants), 

Respondents. 

Baboo  Poor  no  Chunder  Shome  for 
Appellant. 

Badoo  Romesh  Chunder  Mitter  for 
Respondents. 

Where  lands  claimed  undir  a  certificate  of  sale  as 
bemgr  in  one  village  are  found  to  be  in  another,  it 
IS  open  to  the  plaintiff  to  show  that  there  has  been  a 
misdescription,  and  that,  althoug^h  the  name  of  the 
former  was  used,  the  intention  was  to  convey  the  lands 
he  claimed  situated  in  the  latter. 


•  8  W.  R.  I. 


Jackson,  J.—Tm  plaintiff  in  this  case 
sued  to  recover  possession  of  3  beegahs  of 
land  which,  according  to  the  plaint  original- 
ly filed,  were  situated  in  Mancha.  These 
lands,  the  plaintiff  alleged,  he  had  acquired 
by  successive  conveyances,  the  first  of  which 
was  a  bynamah  or  certificate  of  sale  grant- 
ed by  a  Court  of  justice  on  a  sale  in  exe- 
cuiion  of  a  decree,  and  that  was  granted  to 
one  Khettronath. 
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It  afterwards  appeared  that  the  three  bee- 
gahs  in  question  belonged  to  Dehee  Lapore, 
ahd  the  plaintiff  seems  to  have  halted  be- 
tween two  contentions — the  one  that  Lapore 
and  Mancha  were  in  fact  the  same — and  the 
other,  that  there  had  been  a  misdescription, 
and  that  the  lands  really  belonged  to  Lapore  ; 
and  he,  therefore,  following  the  latter  con- 
tention, filed  a  petition  asking  leave  of  the 
Court  to  amend  his  plaint  by  describing  the 
lands  as  being  situated  in  Lapore,  and  the 
Court  complied  with  this  prayer. 

Several  issues  were  frs^med,  ♦and  the 
Moonsiff,  after  going  into  ihe  evidence  and 
discussing  these  issues,  dismissed  the  suit. 
On  appeal  to  the  Judge,  he  determined  the 
case  upon  one  point  only,  that  is  to  say,  he 
observed  :  "  I  cannot  possibly  give  the  plaint- 
"  iff  a  decree  for  land  in  Dehee  Lapore  on 
*'  the  strength  of  a  bynamah  for  land  in 
**  Mancha,  it  being  clear  that  these  villages 
"  are  separate."  He  goes  on  to  say  :  "  It  is 
"  possible  that  the  lands  claimed  by  the 
"  plaintiff  and  those  claimed  by  the  defend- 
"  ant  are  identical,  and  formed  the  holding 
"of  Dinonath  Nundee.  But  it  is  not  for 
"  me  now  to  strive  to  clear  up  the  confusion 
"which  arose  in  the  Court  which  gave 
"Khettronath  a  bynamah  for  Dinonath's 
"  land  in  Mancha,  when  it  may  have  meant 
"  to  give  it  for  land  in  Dehee  Lapore,"  and 
therefore  he  dismissed  the  appeal. 

It  seems  to  me  clear,  upon  these  words, 
that  the  Judge  was  of  opinion  that  the 
lands,  being  described  as  lands  in  Mancha, 
formed  an  insurmountable  difficulty  in  the 
way  of  the  plaintiff,  and  that  the  Court  was 
incompetent  to  give  a  decree  for  lands  which 
.turned  out  to  be  in  Lapore.  In  this  view 
I  think  the  Judge  was  mistaken.  I  think 
it  was  open  to  the  plaintiff  to  show  that 
there  had  been  a  misdescription,  and  that, 
although  the  name  of  Mancha  was  used, 
the  intention  was  to  convey  the  lands  he 
claimed  situated  in  Lapore.  There  are  va- 
rious ways  in  which  this  might  have  been 
shown;  and  it  seems  that  the  plaintiff  did 
give  evidence  by  showing  what  the  bounda- 
ries were,  and  that  his  vendor  had  been  in 
possession  of  the  lands  which  he  claimed. 


of  the  land  as  situate  in  Mancha,  whether 
the  conveyance  really  deferred  to  lands 
claimed  by  the  plaintiff  as  being  situated 
in  Lapore,  and  further,  advertence  being 
had  to  the  other  issues  which  were  framed 
and  tried  in  the  Court  of  first  instance,! 
whether  the  plaintiff  had  made  out  his  titlej 
to  those  lands. 

Markby,  y, — I  am  of  the  same  opinion. 


I,  therefore,  think  that  this  case  ought  to 
go  back  to  the  Zillah  Judge,  and  that  he 
be  instructed  that  it  was  competent  to  him 
to  consider,  notwithstanding  the  description 


The  27th  November  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  GloverJ 

Judges. 

Mahomedan  Law — Pre-emption  (Sha£Ea)— Tt 
ub-i -ish'had-^  Under-valuation — StampSi 

Cases  Nos.  1440  and  1441  of  1869. 

Special  Appeal  from    a  decision'  passed  A>] 
ihe  Subordinate  Judge  of  Sarun,   dale 
the  gth  April  i86g,  reversing  a  dtciswt^ 
of  ihe    Moonsijf    of    Sewan^    dated  tl 
gth  November  1868. 

Wahed  Ali  Khan  (Plaintiff),  Appellant, 

versus 

Hunooman  Pershad  (Defendant), 
Respondent, 

Messrs.  R.  E.  Twidale  and  C  Gregory 
for  Appellant. 

Baboos  Kalee  j\fohun  Doss  and  Hem 
Chunder  Banerjee  for  Respondent. 

Where  what  a  plaintiff  substantially  asked  for  was  tol 
have  his  right  of  pre-emption  declared  on  the  grouodl 
that  he  was  a  partner  in  the  thing^  sold,  a  mistake  in  tbel 
wording  of  his  claim,  via,.,  the  use  of  the  word  ">*»/«*| 
khuUeet  "  (which  means  a  partner  in  the  immunitiesl 
and  appendages  of  the  land)  instead  of  shuffee skHft^\ 
was  held  not  to  prejudice  his  status  in  the  suit. 

Held  (by  Kemp,  J.)  that  a  partner's  right  of  iAirf<nc 
or  pre-emption  is  not  extinguished  until  a  formal  oin- 
sion  has  taken  place  defining  each  co-proprietor's 
share. 

Held  that  the  ceremony  of  tullub-isk^kad^  when  it 
cannot  be  performed  by  a  pre-cmptor  personally,  is  it- 
lid  if  done  through  an  agent. 

Where  a  Lower  Appellate  Court  finds  that  a  suit  was 
under-valued  in  the  first  Court,  it  should  give  the  plaint* 
iff  the  option  of  supplying  the  necessary  stamps;  sucb 
an  error  does  not  subject  the  first  Court's  order  to  re- 
versal. 

Glover,  J. — This  was  a  suit  to  declare  the 
plai miff's  right^  of  pre-emption  as  a  Sbuffce 
Khuleet  in  an  8-annas  share  of  Mouzah 
Flujoojeepore. 
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The  Court  of  first  instance  gave  him  a 
decree,  but  the  Subordinate  Judge  threw  out 
bis  claim  on  three  grounds— ist,  because 
the  suit  was  under-valued;  2ndly,  because 
the  properly  had  been  divided  into  two 
separate  estates,  and  plaintiff  was,  therefore, 
DOC  a  Sbttffee  Khuleet  or  partner  in  the 
thing  sold  ;  and,  3rdly,  because  the  ceremony 
of  tallub-i-ish'had  had  not  been .  properly 
performed. 

In  special  appeal,  exceptions  are  taken 
to  the  Subordinate  Judge's  finding  on  all 
these  points.  The  argument,  however,  has 
been  chieliy  confined  10  the  second,  and  it 
vill  be  convenient  to  take  that  first  in  order. 

We  were  a  good  deal  pressed  by  the 
special  respondent's  pleader  as  to  the  form 
in  which  the  plaintiff  had  brought  his  suit, 
and  it  was  argued  that  his  status,  according 
to  his  own  explanation  of  it,  was  not  that 
ofaShuffee  Khuleet,  which  meant  a  partner, 
not  in  the  thing  sold,  but  in  its  appendages 
or  rights.  If  he  had  any  right  at  all,  it 
was  either  as  Shuffee  Shureek,  or  as  Shuffee- 
jur  (neighbour),  in  neither  of  which  capacities 
had  he  come  forward. 

It  appears  to  me,  after  going  through  the 
record,  that  what  the  plaintiff  did  substan- 
tially ask  was  to  have  his  right  of  pre-emp- 
tion declared  on  the  ground  that  he  was  a 
partner  in  the  thing  sold.  No  doubt,  there 
has  been  some  confusion  caused  by  the  way 
in  which  the  Arabic  terms  have  been  em- 
ployed, and  strictly  speaking,  the  plaintiff's 
claim,  as  I  understand  it,  would  be  that  of 
a  "Shureek,"  or  partner  in  the  thing  sold, 
and  not  that  of  a  "Khuleet,"  or  partner 
in  its  rights  only.  This  mistake  in  the 
wording  of  a  claim  to  pre-emption  is  not 
nncommon — indeed  the  term  Shuffee  Khuleet 
is,  so  far  as  my  experience  goes,  generally, 
although  wrongly,  used  to  describe  one  who 
claims  as  panner  in  the  thing  actually  sold. 

And  that  the  plaintifiF's  intention  was  to 
claim  on  this  ground  is,  I  think,  clear 
from  the  issue  that  was  drawn  up  by  the  1 
first  Court,  which  was  whether  there  had 
or  had  not  been  a  partition  of  the  property  \ 
into  two  estates — this  being  the  defence  set 
up  by  the  vendee. 

The  difficulty  on  this  point  has  been  in-  ' 
creased  by  the  first  Court's  mistake  in  using 
the  word  "Khuleet"  instead  of  *'  Shureek,"  . 
but  there  can  be  no  doubt,  I  think,  that  the 
decision  in  favor  of  the  plaintiff  was  come  to  j 
by   the  Moonsiff  on   the  ground   that  the 


defendant  had  failed  to  prove  that  the  pro- 
perty had  been  divided.  The  words  "  pre- 
emptor  by  contiguity"  are  improperly 
entered  in  the  translation.  There  are  no 
such  corresponding  words  in  the  original, 
and  the  whole  tenor  of  the  Moonsiff 's  judg- 
ment is  against  the  supposition  that  he  deci- 
ded on  the  ground  that  the  plaintiff  was  a 
"  shuffee-jar." 

The  objection  in  special  appeal  to  the  Sub- 
ordinate Judge's  finding  on  this  issue  is 
that  he  has  reversed  the  decision  of  the 
Lower  Court  on  what  was  not  evidence. 

What  the  Subordinate  Judge  has  gone 
upon  is  the  Collectorate  record,  which  proves 
(and  indeed  the  fact  is  not  denied)  that 
the  rent  of  the  property  was  collected  by 
two  parties  in  separate  accounts  in  shares  of 
8  annas  each.  Now,  it  is  argued  that  this 
would  only  prove  a  division  of  rents,  and 
would  not  establish  the  fact  of  a  mutual 
partition  between  the  co-sharers. 

I  do  not  see  how  the  judgment  of  the 
Lower  Appellate  Court  on  this  point  can  be 
said  to  be  wrong  in  law.  It  is  not  neces- 
sary, according  to  Mahomedan  Law,  that  a 
partition  should"  be  made  by  decree  of  a 
Judge.  Any  mutual  separation  and  parti- 
tion would  do  away  with  the  right  of  pre- 
emption, and  where  two  parties  give  separate 
pottahs,  in  which  their  shares  are  described, 
and  sue  and  get  decrees  against  ryots 
for  their  separated  shares  of  rent,  I  do  not 
think  that  the  inference  is  either  an  illegal 
or  unfair  one  that  the  property  has  been 
mutually  partitioned. 

If  the  separation  in  this  case  had  been 
merely  one  of  rents,  of  course  that  would 
have  been  a  very  different  thing,  but  each 
shareholder  is  described  as  holding  an  8 
annas  puttee  or  separate  estate,  and  the 
plaintiff  in  his  written  statement  calls  his  8 
annas  his  "milkeeut,"  and  the  other  half 
the  **  milkeeui"  of  the  vendor. 

I  do  not  see,  therefore,  how  we  can,  in 
special  appeal,  interfere  with  the  finding  of 
the  Subordinate  Judge  on  the  question  of 
partition.     It  is  a  question  of  face. 

Under  ordinary  circumstances,  the  case 
might  stop  here,  but  as  the  Subordinate 
Judge  has,  in  my  opinion,  fallen  into  errors 
of  law  on  the  other  two  points  involved  in 
this  special  appeal,  it  will  be  as  well  to 
point  them  out  to  him,  even  though  they 
will  have  no  effect  on  the  decision  ot  this 
appeal. 
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And  first,  as  to  the  question  of  under- 
valuation, the  first  Court  tried  the  issue 
and  found  in  favor  of  the  plaintiff ;  and  if 
the  Subordinate  Judge  thought  the  Moonsiff 
wrong,  he  ought  at  least  to  have  given  the 
plaintiff  the  option  of  supplying  the  necessary 
stamps,  as  the  first  Court  would  have  done 
under  Section  31  of  the  Code  of  Civil 
Procedure.  If  there  was  an  error  in  valua- 
tion, it  was  an  error  of  the  first  Court,  and 
the  plaintiff  should  not  have  been  made  to 
suffer. 

But  in  any  case  the  question  was  not  one 
that  should  have  subjected  the  first  Court's 
order  to  reversal,  even  if  that  order  were 
wrong.  Section  350  of  the  Code  of  Civil 
Procedure  lays  it  down  very  clearly  that  no 
decision  of  a  Lower  Court  shall  be  reversed 
on  appeal  on  any  point  not  affecting  the 
merits  of  the  case  or  the  jurisdiction  of  the 
Court,  and  in  this  case  the  error  in  valuation 
did  not  affect  the  jurisdiction. 

Theii,  as  to  the  non-performance  of  the 
tullub-i-ish'had,  the  Subordinate  Judge  thinks 
that  this  ceremony  can  only  be  performed  by 
the  pre-emptor  in  person  and  cannot  be  done 
through  an  agent.  We  have  not  been  refer- 
red to  any  authority  for  this  dictum,  and  the 
law  is  otherwise  enunciated  in  Mahomedan 
law-books. 

In  Baillie's  Mahomedan  Law,  page  483, 
1  find  that  the  personal  performance  of  the 
tullub-i-ish'had  by  the  pre-emptor  depends 
on  his  ability  to  perform  it,  and  that  this 
ceremony  is  valid  if  done  by  means  of  a 
letter  or  messenger. 

It  may  very  well  be  that  a  pre-emptor 
is  incapacitated  by  distance  or  illness  from 
himself  attending  on  the  seller  and  declaring 
his  right  and  intention  to  purchase. 

In  Macnaghten's  Mahomedan  Law,  page 
182,  a  similar  rule  is  laid  down,  viz.^  that  a 
pre-emptor  may  depute  an  agent  if  he  is  at  a 
distance,  and  cannot  afiFord  personal  attend- 
ance. 

I  think  that  the  special  appeal  should  be 
dismissed  with  costs. 

Kemp^  J, — I  concur  with  Mr.  Justice 
Glover  that,  looking  to  the  substance  of  the 
plaint,  the  pleadings  in  the  suit,  and  the 
issue  tried,  the  plaintiff,  special  appellant, 
claimed  his  right  of  shuffa  as  a  partner  in  the 
property  (in  this  case  land)  sold,  and  not  as 
a  partner  in  the  immunities  and  appendages 
of  the  land,  such  as  the  right  to  water  and  to 
roads. — Hedaya,  Volume  III.,  page  562. 


But  I  cannot  concur  with  my  learned 
colleague  in  finding  that  any  mutual  separa- 
tion or  partition  has  been  made  between  the 
parties,  whereby  the  plaintiff's  right  of  pre- 
emption is  lost  to  him. 

Suits  claiming  rights  of  shuffa  must  be 
tried  strictly  according  to  the  Mahomedan 
Law,  the  right  being  a  creation  of  that  law. 

Now,  the  right  of  shuffa  or  pre-emption 
"relates  to  a  thing  held  in  joint  property, 
and  which  has  not  been  divided  off.** — He- 
daya.  Volume  III.,  page  563.  "When  there 
has  been  a  division,  and  the  boundary  of 
each  partner  is  particularly  discriminated 
the  right  of  a  shuffa  can  no  longer  exisL"— 
Hedaya,  Volume  III ,  page  idem. 

In  this  case,  there  has  been  no  such  dm- 
sion  "  discriminating  the  boundary  of  each 
partner.'*  The  plaintiff  and  his  co-putteedais 
have  for  tehsil  purposes  collected  their  rents 
and  taken  kubooleuts  from  their  reoants  in 
proportion  to  their  respective  interests  in 
the  whole  estate,  but  there  has  been  no 
division,  no  separate  and  distinct  record 
of  shares.  The  plaint  states  that  the  mtlketul 
or  property  of  the  plaintiff  is  represented 
by  an  8  annas  puttee,  but  there  is  no  allega- 
tion of  a  formal  separation  of  shares,  and  it 
was  on  this  very  question  of  division  or  no 
division  that  the  parties -went  to  trial. 

The  intention  of  the  Mahomedan  Law  in 
granting  the  right  of  shuffa  "  to  a  partner  is 
to  prevent  the  inconvenience  arising  from 
a  division ;  for  if  a  party  were  not  to  get 
that  share  which  is  the  subject  of  the  claim 
of  shuffa^  a  new  purchaser  might  insist 
upon  a  division,  and  thereby  occasion  to  him 
a  great  deal  of  unnecessary  vexation." — He- 
daya, Volume  III.,  page  563. 

It  is  well  known  that  both  in  the  Behar 
Provinces  from  which  this  suit  comes  as  also 
in  Bengal,  joint  proprietors  collect  according 
to  their  shares  in  the  whole  estate,  although 
no  formal  division  has  taken  place.  Potiahs 
and  kubooleuts  are  interchanged  between  the 
CO- proprietors  and  their  tenants  according  to 
the  respective  shares  of  the  co-proprietors; 
but  until  formal  division  has  taken  place 
defining  each  co-proprietor's  share,  the  right 
of  shujffa  is  not  extinguished. 

In  this  case,  the  defendants,  special  re- 
spondents, have  failed  to  prove  any  such 
I  formal  division,  and  I  must  hold  that,  accord- 
'  ing  to  tl)€  Mahomedan  Law  which  govenis 
I  this  case,  the  plaintiff's  right  of  shuffa  exists. 
'  I  would  reverse  the  decision  of  the  Sobor- 
'  dinate  Judge,  and  restore  that  of  the  MooosiS 
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1  concur  in  the  view  taken  by  Mr.  Jusiice 
Glover  on  the  question  of  under-valuaiion, 
as  also  on  the  question  that  ihe  lullub-i-fs/i' 
had  mzy  be  made  by  an  agent,  and  that  it  is 
not  under  the  Mahomed  an  Law  absolutely 
necessary  that  this  should  be  done  by  the  pre- 
cinptor  in  person.  Mr.  Justice  Glover  has 
qaoted  the  authorities  in  support  of  this 
proposition. 

This  special  appeal  must  be  decreed  with 
costs  payable  by  the  special  respondent. 


The  2nd  December  1869. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  P.  Nor- 
man, fudges, 

ChAns^iiig  the  frame  of  a  suit — Pleading^s— 

Issues. 

Case  No.  26  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  JKungporey  dated 
the  toth  January  j868, 

Ishan  Chunder  Chowdhry  and  others  (Plaint- 
iflFs),  Appellants, 

versus 

Sbaroda  Goopleah  and  others  (Defendants), 

Respondents, 

Ihe  Advocate- General  and  Baboos  Unnoda 
Per  shad  Banerjee,  Kishen  Dyal  Roy,  and 
Kalee  Prosunno  Dutt  for  Appellants. 

Mr.  R.  E,  Twidale  and  Baboos  Onookool 
Chunder  Mookerjee,  Grija  Sunkur  Mojooni- 
dar,  Bungshee Dhur  6V/>i,and  Bama  Churn 
Banerjeeiox  Respondents. 

iVdied  leavinga  widow  {K)  to  whom  he  jjave  a  power 
to  adopt  sons.  K  adopted  J  C  G  who  after  taking 
po»$c?$ion  of  the  property  demised,  leaving  a  widow 
and  daughter,  Iwth  of  whom  also  died.  Thereupon 
A  adopted  another  son  who  also  died,  leavinpr  a  widow. 
Subsequently  A"  died.  A  suit  was  then  brought  by 
<^j[CJf,  claiming-  the  property  as  heir  of  N,  and 
wnying  the  genuineness  of  the  power  of  adoption. 


Held  that,  as  plaintiff  fail 
*"  ^'i  he  could  not  be  aliowec 


iled  to  make  out  title  as  heir 
-ed  t(»  proceed  with  the  suit 
»»  rf  he  had  claimed  as  heir  of  J  C  G. 

Norman,  J, — This  is  a  suit,  by  the  plain'- 
iff.  claiming  certain  lands  in  Rungpore,  as 
bcir  of  Nubo  Coomar  Chowdhrv. 

Nobo  Coomar  Chowdhry  died  in  1210, 
leaving  a  widow  Kashessuree  Chowdhrain, 


to  whom  he  gave  by  an  onoomottee-puttro 
a  power  to  adopt  several  sons  in  succession. 
Kashessuree,  in  the  year  1212  or  there- 
abouts, adopted  Issur  Chunder  Goopto. 
Issur  Chunder  took  possession  of  the  pro- 
perty as  heir  of  Nubo  Coomar,  married,  and 
died  in  1831,  being  then  about  30  years  of 
age,  leaving  a  widow  named  Ruttun  Monee 
and  a  daughter  named  Nubo  Doorga.  Issur 
Chunder  gave  his  widow  Ruttun  Monee 
power  to  adopt  a  son,  under  which  she 
either  adopted,  or  at  least  proceeded  towards 
the  adoption  of  Prosunno  Coomar.  It  is 
doubtful  on  the  evidence  whether  the  adop- 
tion of  Prosunno  Coomar  was  completed 
or  not.  Be  that  as  it  may,  Ruttun  Monee, 
Prosunno  Coomar,  and  Nubo  Doorga  all 
died  before  the  year  125 1. 

In  1 25 1,  Kashessuree,  the  widow  of  Nubo 
Coomar,  adopted  Kristo  Coomar.  Kristo 
Coomar  died  in  1260,  leaving  a  widow,  the 
defendant  Sharoda  Monee. 

In  1273,  Kashessuree  died,  on  which  the 
present  suit  was  brought  by  the  plaintiff 
Ishan  Chunder  Roy,  claiming  the  property  as 
heir  of  Nubo  Coomar,  and  denying  the  genu- 
ineness of  the  onoomottee-putt/o,  which  is 
now  admitted  by  the  Advocate-General  as 
his  Counsel  to  have  been  given  by  Nubo 
Coomar  to  Kashessuree. 

It  was  contended  before  the  Subordinate 
Judge  that  on  the  facts  which  were  proved 
as  above  stated,  Kashessuree,  upon  the  death 
of  the 'Other  heirs  of  Issur  Chunder  Goopto, 
took  as  his  mother  and  heiress  an  interest 
for  her  life  only,  and  that  on  the  death  of 
Kashessuree  in  1273,  the  plaintiff,  as  the 
nearest  collateral  heir,  became  entitled.  The 
Subordinate  Judge  held  that  as  the  plaintiff 
did  not  in  this  suit  claim  as  heir  of  Issur 
Chunder  Goopto,  but  chose  to  assert  that 
this  adoption  of  Issur  Chunder  Goopto  was 
invalid,  and  claimed  as  heir  of  Nubo  Coomar, 
his  suit  must  be  dismissed. 

The  Advocate-General  contended  that  the 
estate  having  descended  to  Issur  Chunder 
Goopto  and  having  become  vested  in  him 
as  full  owner  according  to  Hindoo  Law, 
having  subsequently  descended  to  his  heirs, 
his  wife,  daughter,  or  adopted  son,  Kashes- 
suree could  not  any  longer  exercise  the 
power  of  adoption  confc^red  on  her  by 
her  husband.  He  cited  on  this  point 
the  case  of  IMioobun  Moye  Debia  versus 
Ram  Kishore  Acharjee,  10  Moore's  Indian 
Appeals,  p.  309.* 
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Secondly,  he  contended  that  even  if  she 
could  adopt  after  the  property  had  come  to 
her  hands  upon  the  death  of  the  last 
survivor  of  the  heirs  of  Issur  Chunder 
Goopto,  the  child  adopted  as  son  to  her 
husband  must  succeed,  not  as  heir  of  her 
husband  Nubo  Coomar,  but  as  the  brother 
and  collateral  heir  of  Issur  Chunder  Goopto, 
the  first  adopted  son — the  person  last  shown 
to  have  been  in  possession  as  full  owner. 
In  support  of  this  position,  he  cited  two 
cases,  one  from  the  first  Select  Reports, 
Sudder  Dewanny  Adawlut,  page  209,  and 
another  decided  by  Loch  and  Macpherson, 
JJ.,  III.  Wyman,  255.  He  contended  that 
Kristo  Coomar,  the  second  adopted  son, 
could  come  in  only  after  the  decease  of  his 
adopting  mother  Kashessuree,  and  that 
Kristo  Coomar  having  died  in  the  lifetime 
of  Kashessuree  leaving  a  widow  only,  the 
estate  on  the  death  of  Kashessuree  descended 
to  the  plaintiff,  and  not  to  Sharoda  Monee, 
the  widow  of  Kristo  Coomar. 

But  Baboo  Onookool  Chunder  Mookerjee 
for  the  respondent  shewed  that  if  the  adop- 
tion of  Issur  Chunder  Goopto  was  valid,  the 
plaintiff  must  make  title  as  heir  of  Issur 
Chunder. 

Now,  from  the  admitted  pedigree,  it  appears 
that  the  plaintiff  stands  to  Issur  Chunder 
Goopto  in  the  relation  of  paternal  grand- 
father's brother's  great-grandson,  and  ac- 
cording to  Hindoo  Law  the  succession  of 
such  a  person  is  postponed  to  that  of  a 
number  of  relations  on  the  mother's  side ; 
such,  for  instance,  as  the  maternal  grand- 
father, the  maternal  uncle,  the  maternal 
uncle's  son,  and  the  maternal  uncle's  grand- 
son. Now,  it  must  be  admitted  that  in 
claiming  as  heir  of  Nubo  Coomar,  the  plaint- 
iff sought  to  make  a  title  which  would  have 
excluded  the  relations  of  the  adopting  mo- 
ther of  Issur  Chunder. 

To  allow  the  plaintiff  on  his  failure  to 
make  title  as  heir  of  Nubo  Coomar,  to  pro- 
ceed with  the  suit  as  if  he  had  sued  as  heir 
of  Issur  Chunder,  would  have  been  to 
change  the  frame  of  the  suit,  and  allow  the 
plaintiff  to  make  an  entirely  new  case.  It 
would  have  necessitated  fresh  inquiries,  viz., 
inquiries  as  to  the  relations  of  Issur  Chunder 
on  the  mother's  side,  instead  of  enquiries  as 
to  the  maternal  relations  of  Nubo  Coomar,. 
the  bringing  in  of  fresh  pedigrees,  and  the 
trial  of  fresh  issues  upon  new  questions. 


We,  therefore,  think  that  the  Subordinate 
Judge  was  right  in  dismissing  the  suit, 
because  the  plaintiff  failed  to  prove  the  case 
upon  which  he  came  into  Court,  and  on  that 
groimd  we  dismiss  the  appeal  with  costs. 


The  3nd  December  1869. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Notice  under  Section  213,  Civil  Procedure  Code 
— Proclamation  under  Section  249— Sale— 
Irreg^ularity. 

Case  No.  334  of  1869. 

Miscellaneous  Regular  Appeal  from  an  order 
passed  hy  the  Judge  of  Patna^  dated  the 
8th  May  t86g. 

Lack  Ram  (Judgment-debtor),  Appellant, 

versus 

Mohesh  Doss  (Decree-holder),  RespondenU 
Mr,  C\  Gregory  for  Appellant. 

Air,  R.  E.  Ttvidale  and  Moonshee  Mahomti 
Yusuff  for  Respondent. 

The  intention  of  Section  213,  Act  VIII.  of  1S59,  is 
that  the  description  in  a  notice  of  attachment  shouM 
be  sufficient  to  identify  the  property;  and  in  the  case 
of  an  estate  paying  revenue  to  Government,  that  there 
should  be  a  specification  of  the  revenue. 

The  object  of  the  proclamation  under  Section  249  ii 
to  ^ive  notice  to  intending  purchasers*  not  to  the  jix)^- 
nient-debtor. 

An  irregularity  in  a  sale  does  not  necessarily  vitiate 
the  sale  unless  the  judgment-debtor  has  been  injured 
by  such  irregularity. 

Kemp,  y.— This  is  a  regular  appeal  on 
behalf  of  ihe  judgment-debtor.  He  takes 
the  same  two  objections  in  this  Court  which 
he  took  before  the  Judge  ;  first,  that  under 
Section  213  of  Act  Vlll.  of  1859,  the  notice 
of  attachment  should  have  issued  according 
to  the  register  of  the  Pain  a  District  and 
not  according  to  that  of  the  Shahabad 
District;  ^wA,  second;  that  no  proclamation 
of  sale  was  issued  on  the  spot  under  Section 
249  of  Act  VIIL  of  1859. 

With  reference  to  the  first  point,  the 
intention  of  Section  213  clearly  is  that  the 
description  of  the  properly  should  be  such 
as  mav  be  sufficient  10  identify  it,  and 
where  the  property  is  an  estate  paying 
revenue  to  Government,  a  specification  of 
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;tbe  revenue  of  such  estate  is  required. 
Now,  in  this  case,  it  cannot  be  said  that 
ihe  fact  of  the  estate  sold  having  been  very 
recently  transferred  from  the  Collectorate 
of  Sbsibabad  to  that  of  Patna,  in  any  way 
destroyed  the  identity  of  the  estate  sold. 
The  name  remained  the  same,  the  jumma 
'  remained  the  same,  and  the  revenue  of  the 
estate  payable  to  the  Government  was 
specified.  We  overrule  the  first  objection 
which  we  look  upon  as  nothing  more  or  less 
than  a  quibble. 

On  the  second  objection,  there  can  be  no 
doubt  that  the  object  of  the  proclamation 
under  Section  249  of  the  Code  is  to  give 
notice  to  intending  purchasers  and  not  for 
the  information  of  the  judgment-debtor. 

We  are  also  of  opinion  that  supposing 
any  irregularity  in  the  sale  to  have  been 
established,  it  would  not  necessarily  vitiate 
the  sale  unless  the  judgment-debtor  could 
prove  to  the  satisfaction  of  the  Court  that 
be  bad  been  injured  by  such  irregularity. 

It  is  said  that  the  Judge  refused  to  go 
Into  the  question  of  the  irregularity  alleged 
by  the  judgment-debtor,  and  that  he  has 
decided  this  case  on  inferences  to  be  drawn 
from  the  conduct  and  petitions  of  the  judg- 
ment-debtor. We  admit,  as  argued  by  Mr. 
Gregory,  that  it  is  very  possible  that  the 
jodgment-debtor  may  have  made  statements 
in  petitions  which  may  not  be  compatible 
with  the  facts  of  an  irregularity  having 
taken  place  in  publishing  the  sale-proclama- 
tion, and  yet  that  the  judgment-debtor  may 
not  have  been  aware  of  these  irregularities 
when  he  made  these  inconsistent  statements 
in  his  petition ;  but  in  this  case  we  think 
that  looking  to  the  conduct  of  the  judgment- 
debtor  as  shown  in  his  petitions  on  two 
occasions — namely,  in  the  petition  of  the 
20th  March  which  was  ten  days  before  the 
sale,  and  that  on  the  day  of  the  sale,  name- 
ly, on  the  31st  March — that  he  was  fully 
aware  that  the  sale-proceedings  were 
regular,  and  that  they  could  not  be  impeach- 
ed. He  threw  himself  in  his  first  petition 
on  the  mercy  of  the  Cpurt,  and  asked  for  a 
postponement  of  the  sale  and  for  the  ap- 
pointment of  a  surburakar  under  Section  243 
of  the  Code,  and  he  sought  to  enlist  the 
sympathies  of  the  Court  by  stating  that 
there  were  a  great  many  parties  desirous 
and  ready  to  purchase  the  properly  which 
was  a  valuable  one ;  that  the  mohajuns  had 
leagued  together  against  him  and  were 
demanding  from  him  exorbitant  rates  of 
Vol.  XII. 


interest ;  and  that  he  had  on  that  account 
great  difficulties  in  raising  money  on  the 
estate.  In  the  second  petition,  he  did  not 
object  to  the  sale-proceeding,  but  asked  that 
the  two  smaller  properties  might  be  sold 
first  in  order  to  save  larger  one,  stating  that 
most  probably  the  amount  due  under  the 
decree  would  be  recovered  from  the  sale- 
proceeds  of  the  smaller  properties,  and  this 
prayer  of  his  was  acceded  to.  After  the 
sale,  he  petitioned  the  Judge  raising  the 
question  of  irregularity  not  in  very  distinct 
terms,  but  substantially  he  did  raise  that 
question.  On  that  petition,  notice  was 
given  to  the  decree-holder,  and  the  case  was 
not  decided  until  the  8ih  of  April,  but  at 
the  time  of  presenting  the  petition,  or  within 
the  period  which  elapsed  from  the  date  of 
the  petition  to  the  date  of  disposal  of  the 
case,  he  tendered  no  evidence  in  support  of 
his  allegation.  Looking,  therefore,  to  his 
conduct  throughout  the  case,  we  do  not 
think  that  he  has  established  to  our  satisfac- 
tion that  he  has  been  injured  in  any  way 
by  the  sale  in  question,  and  if  any  irregu- 
larities had  really  existed,  he  would  have 
taken  measures  to  prove  such  irregularities 
before  the  Judge. 

We  dismiss  the  appeal  with  costs. 


The  3rd  December  1869. 
Present  : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges, 

Jurisdiction— Inoperative  decree. 

Case  No.  938  of  1869  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy  the 
Judge  of  Bhaugulpore^  dated  the  30th 
January  i86g,  ciffirming  a  decision  of  the 
Deputy  Collector  of  that  District^  dated  the 
jist  August  1868. 

Mussamut  Phool  Koer  (Plaintiff),  Appellant, 

versus 

Sheoburun  Singh  and  others  (Defendants), 

Respondents. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Bahoos  Nil  Mad  hub  Sein  and  Bhyruh 
Chunder  Banerjee  for  Respondents. 

Where  a  Court  of  justice  has  jurisdiction  over  the 
subject-matter  of  a  suit,  its  judi^inent  or  decree,  even 
thouijh  irregular  or  illegal,  cannot  be  said  ioh^  null 
and  void. 
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Norman,  J, — This  is  a  suit  for  rent. 
The  original  plaintiff,  Baboo  Luchmun  Per- 
shad,  suing,  as  he  says  in  his  plaint,  through 
Baboo  Ram  Sahoy  Lall,  karpurdauz,  obtain- 
ed a  decree  on  the  i6ih  of  June  1868  in 
the  Deputy  Collector's  Court  for  the  sum  of 
Rupees  385-13  annas,  with  interest. 

On  the  same  day,  the  defendant  made  an 
application  which  was  in  form  an  applica- 
tion for  a  review  of  that  decision.  It 
purported  to  be  an  application  unden  Section 
376  of  Act  VIII.  of  1859.  The  Deputy 
Collector,  apparently  after  hearing  the  evi- 
dence of  the  plaintiff,  remarked  that  the  suit 
had  been  instituted  by  the  plaintiff's  karpur- 
dauz. He  thought  further  inquiry  was 
necessary  and  re-opened  the  case.  On  the 
further  hearing,  which  took  place  on  the  3 1  st 
of  August,  he  examined  the  plaintiff  himself 
and  his  books,  and  after  a  full  inquiry  de- 
cided that  the  plaintiff's  case  was  a  false 
one,  and  dismissed  the  suit. 

The  plaintiff  appealed  to  the  Judge  of 
Bhaugulpore  on  the  merits.  The  Judge, 
after  going  through  the  evidence,  and  re- 
marking that  the  books  produced  by  the 
plaintiff  in  the  Lower  Court  had  been 
returned  to  him,  and  that  he  had  not  pro- 
duced them  in  his  (the  Judge's)  Court, 
found  that  the  plaintiff's  claim  was  entirely 
false,  and  dismissed  the  appeal  with  costs. 

On  special  appeal  by  the  plaintiff  to  this 
Court,  it  is  objected  that  the  only  case  in 
which  a  Deputy  Collector  has  power  to 
order  a  re-hearing  in  a  case  not  passed 
ex  parte  is  under  the  i54lh  Section  of  Act  X. 
of  1859,  and  that  the  Deputy  Collector  was 
not  authorized,  under  the  provisions  of  that 
Section,  to  admit  a  review  of  his  judgment, 
the  case  being  one  in  which  an  appeal 
would  lie.  It  was  contended  that  the  judg- 
ment of  the  Judge  afTirming  the  decision  of 
the  Deputy  Collector  could  not  be  support- 
ed; that  all  that  the  Judge  could  do,  on 
appeal,  was  to  set  aside  ilie  order  of  the 
Deputy  Collector  made  on  the  second  hear- 
ing, and  upon  that  the  Deputy  Collector's 
original  decision  would  stand.  In  support 
of  this  argument,  the  appellant's  pleader 
cited  a  case  reported  in  Volume  I.,  Weekly 
Reporter,  p.  73. 

We  are  of  opinion  that  the  appeal  must 
be  dismissed. 

In  the  first  place,  it  is  by  no  means  clear 
to  us  that  on  the  i6th  of  June,  when  the 
Deputy    Collector   made   his   order   for   re- 


opening the  case,  it  had  been  fully  and 
finally  decided  and  the  judgment  completed 
so  as  to  preclude  the  collector  from  re- 
opening and  making  a  further  enquiry. 
The  record  has  not  been  sent  ud,  and  there- 
fore  we  are  unable  to  pronounce  a  decision 
on  that  point  with  any  confidence.  But  wc 
wish  to  guard  ourselves  from  being  under- 
stood to  suppose  that  it  is  not  competent  to 
a  Deputy  Collector,  or  other  judicial  officer, 
before  the  judgment  is  signed,  and,  the 
decree  prepared  and  signed — before,  in  fact, 
he  has  completed  his  final  judgment  in  the 
case — to  re-open  and  complete  the  hearing  on 
any  point  which  may  have  been  overlooked. 
But  we  do  not  rest  our  decision  on  that 
point. 

The  Deputy  Collector  had  jurisdiction 
over  the  subject-matter  of  the  suit,  and 
where  a  Court  of  justice  had  jurisdiction 
over  the  subject-matter  of  the  suit  but  pro- 
ceeds erroneously,  it  cannot  be  said  that  a 
judgment  or  decree  of  such  a  Court  is  null 
and  void.  Irregular  it  may  be — illegal  it 
may  be — but  while  it  stands,  the  judgment 
of  a  Court  having  jurisdiction  over  the 
subject-matter  of  the  cause  is  never  wholly 
inoperative.  Its  decision  must  be  obeyed. 
It  is  a  justification  to  any  officer  who  acts 
under  it ;  and  any  party  who  seeks  to  be 
free  from  its  operation  must  cause  it  to  be 
avoided  either  by  an  appeal,  or  by  applica- 
tion to  the  Court  which  pronounced  the 
judgment  to  vacate  it.  //  is  not  a  nullity. 
The  rule  of  law  on  the  subject  is  clearly 
stated  in  the  case  of  the  Marshalsea,  iw 
Coke's  Reports,  76  A,  and  in  Gold  vcrivi 
Strode,  Carthew's  Reports,  148,  and  the 
principle  is  recognized  and  embodied  in  the 
rules  laid  down  in  Section  58  of  Act  X., 
and  Section  13  of  Act  VI.  of  1862  (B.  C). 

It  follows,  then  that  there  being  a  decree 
of  the  Deputy  Collector  in  a  suit  for  rent 
of  an  appealable  amount,  an  appeal  lay  to 
the  Judge  to  get  rid  of  the  illegal  or  irregu- 
lar judgment. 

Suppose  the  plaintiff  in  his  appeal  to  the 
Judge  had  objected  that  the  decision  of  the 
Deputy  Collector  on  the  merits  was  one 
passed  without  jurisdiction,  because  the 
Deputy  Collector  had  no  authority  to  admit 
a  review,  it  would  at  any  rate  have  bceo 
brought  to  the  notice  of  the  Judge  that 
there  were  facts  in  the  case  essential  to  a 
right  determination  of  the  suit  on  the  merits, 
and  that  the  evidence  on  the  record,  legally 
taken,  was  not  sufficient  to  enable  the  Appel- 
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laie  Court  to  determine  the  question  of  fact 
on  the  merits.  The  Appellate  Court  would, 
therefore,  under  Section  354,  Act  VIII.  of 
1859,  have  probably  framed  an  issue  such 
as  would  be  necessary  to  enable  it  to  deter- 
mine such  question  of  fact,  and  might  have 
referred  that  issue  for  trial  to  the  Lower 
Court  in  order  to  enable  it  to  determine  the 
matter  in  dispute  between  the  parties  in  the 
cause  according  to  right  and  justice. 

The  plaintiff  not  having  taken  that  objec- 
tion, the   Judge    proceeded    and   tried    the 
'  case  on  the    merits,  upon  evidence  which, 
1  if  not  legally    taken — because  taken  before 
the  Deputy  Collector  on  an  application  in 
the  nature  of  a  review  which,  if  the  plaintiff's 
I  view  of  the   facts   be   correct,   he   had   no 
!  jurisdiction  to  admit — was,  at  any  rate,  not 
objected  to  by  either  party. 

The  result  has  been  that,  in  determining 
the  cause  on  the  evidence  so  taken,  there  may 
have  been,  and  in  fact  was,  some  error  ;  but 
that  error  is  not  one  which  affected  the 
merits  of  the  case,  or  the  jurisdiction  of  the 
judge  to  try  and  decide  the  case  between 
these  parties  on  appeal  upon  the  merits. 
Under  Section  350,  Act  Vlll.  of  1859,  we 
are  therefore  precluded  from  reversing  or 
modifying  the  order  of  the  Judge  in  conse- 
quence of  what,   in  our  opinion,  is  at  best  a 

I  mere  technical  objection,  and  we,  therefore, 

i   dismiss  this  appeal  with  costs. 


The  4th  December  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Athichmeot— Alienation— Sections  239  and  240, 
Act  VIII.,  1859. 

Case  No.  1209  of  1869. 

Special  Appeal  from  a  decision  passed  by 
Ihe  Judge  of  Rajshahye^  dated  the  i8th 
February  i86g^  modifying  a  decision  of 
the  Subordinate  Judge  of  thai  District^ 
dated  the  23rd  July  1868. 

Rntnessur  Singh  (Plaintiff),  Appellant, 

versus 

Ram  Tanoo  Ghose  and  another  (Defendants), 

Respondents, 


Baboo  Sree/iath  Boss  and   Mohinee  Mohun 
Roy  for  Appellant. 

Baboos     Gopal    Lall     Milter     and     Issur 
Chunder  Chuclierbutty  for  Respondents. 

A  decree-holder  (HO  obtained  an  order  for  the 
attachment  of  an  estate  belong^ing  to  his  judgment- 
debtor  (.4) ;  but  the  attachment  was  not  made  known  in 
the  manner  required  by  Section  239,  Act  VIII.  of  1S59. 
Three  days  betore  the  day  advertized  for  sale,  the  judg- 
ment-debtor put  in  a  petition  reciting-  that  titc  decree- 
holder  had  agreed  to  give  him  time  on  condition  that  the 
attachment  would  remain  g^ood,  and  agreeing  not  to 
alienate  the  property  till  the  decree  was  satisfied.  Shortly 
after  this,  A  mortgaged  a  village  in  ^he  estate  to  /?. 

HiiiLD  that  there  was  nothing  in  the  order  of  attach- 
ment to  prevent  R  from  acquiring  a  valid  title  under 
his  mortgage,  and  that  A^s  petition  did  not  con- 
stitute a  charge  on  the  property. 

Norman,  J, — The  facts  of  this  case  are 
very  simple.  Messrs.  Watson  and  Company, 
under  a  decree  against  one  Amanoollah 
Mollah,  obtained  an  order  for  the  attachment 
of  the  estate  belonging  10  Amanoollah  Mol- 
lah, viz,,  Pergunnah  Kalligram  Kallisuffa. 
The  prohibitory  order  was  not  ser\ied  on 
Amanoollah,  nor  was  notice  of  the  attach- 
ment fixed  in  the  Revenue  Court  of  the 
district  or  in  any  conspicuous  part  of  the 
estate.  The  attachment  was,  therefore,  an 
attachment  not  made  known .  in  the  manner 
required  by  Section  239  of  Act  VIII.  of 
1859. 

On    the    24ih     of    November    1864,    the 
property  was  advertized    for   sale.     On  the 
2oih   of   November,   three  days  before  the 
day  advertized  for  the  sale  of  the  property, 
Amanoollah  put  in  a  petition  reciting  that 
the  decree-holder  had  agreed  to  give  him 
time  on  the  condition  that  the  attachment 
would  remain  good.     The  petition  goes  on 
in  these  terms :  *'  I   will  not    in    any    way 
alienate    the    attached    properly    until    the 
whole  of  the  decree  is  satisfied,"  &c.     The 
petitioner  then  states  that  "  the  decree-holder 
had  consented  to  all  the  above  terms."     On 
the  26th  of  the   same  month,  Amanoollah 
mortgaged  by  a  deed  of  kut-kobalah  a  certain 
village   of   the    said    pergunnah  to  the   re- 
spondent in  this  case,  Ram  Tanoo  Ghose, 
for  a  sum  of  700  rupees.     Subsequently  to 
the  date  of  that  mortgage,  Messrs.  Watson 
and   Company  from   time   to  time   allowed 
the   sale   to   be   postponed,  and    ultimately 
sold  their  decree  to  one  Luchmun  Chunder 
Ghose.     The  execution-case  was  then  struck 
off  the  file.     On  the  i8th  of  February  1866, 
fresh  proceedings  in   execution  were  taken 
by  Luchmun  Chunder  Ghose,  the  assignee 
of    Messrs.   Watson    and    Company.    The 
property  was  again  attached  and  ultimately 

o 


492 


Civil 


THK   WEEKLY   REPORTER. 


Rulings.         [Vol.  Xn. 


sold  to  the  present  appellant.  Ram  Tanoo 
having  taken  steps  to  foreclose  the  mort- 
gage, the  present  appellants,  to  prevent  the 
foreclosure,  paid  into  Court  the  amount  of 
the  mortgage,  and  now  sue  lo  recover  back 
that  amount  with  interest  from  him — and 
the  question  in  the  present  special  appeal 
is  whether  they  were  entitled  to  recover 
back  that  amount. 

It  appears  to  us  that  the  position  of  the 
parties  when  Ram  Tanoo  Ghose  acquired 
his  title  as  mortgagee  in  November  1864 
was  simply  this.  Amanoollah  was  the 
full  owner  of  the  property,  and  consequently 
was  capable  of  conferring  a  title  to  the 
property  oil  Ram  Tanoo  Ghose  as  mortgagee. 
A  written  order  for  the  attachment  of  the 
property  had  been  issued.  But  under  Section 
240,  Act  VIII.  of  1859,  it  is  only  after  the 
written  order  is  duly  intimated  and  made 
known  in  the  manner  provided  by  that  Act 
that  a  private  alienation  of  the  property  is 
null  ^d  void.  There  was  nothing  in  the 
order  for  attachment,  as  it  existed  in 
December  1864,  to  prevent  Ram  Tanoo 
Ghose  from  acquiring  a  valid  title  under  his 
mortgage.  An  attaching  creditor  has  full 
power  to  protect  his  own  interests  by  reviv- 
ing the  attachment  in  the  manner  prescribed 
by  the  Act.  If  he  fails  to  notify  the  attach- 
ment, it  is  his  own  fault.  But  it  is  contend- 
ed by  the  appellants  that  the  petition  of 
2ist  November  constituted  a  charge  on  the 
property.  It  appears  to  us  that  it  is  a  com- 
plete mistake  to  suppose  that  it  is  anything 
of  the  sort.  The  petition  does  not  create 
or  affect  to  create  any  new  rights  as  between 
Messrs.  Watson  and  Amanoollah  Mollah. 
It  merely  recites  and  states  what  the  parties 
believed  and  assumed  to  be  their  legal 
rights  under  the  existing  circumstances. 
If  it  had  been  intended  as  a  mortgao:e  or 
charge,  it  would  probably  have  been  stamp- 
ed and  registered  as  such.  We  think  it 
would  be  most  mischievous  to  give  to  a 
petition  of  this  sort  an  effect  which  it  was 
never  intended  by  the  parties  to  have.  It 
would  be  most  prejudicial  to  the  rights  of 
third  parties  if  we  were  to  hold  that  rights 
and  obligations  which  are  clearly  defined 
by  such  an  Act  as  Act  VIII.  can  be  extend- 
ed by  loose  expressions  contained  in  some 
petition  put  into  Court  in  the  course  of  the 
proceedings. 

A  case  has  been  cited  from  Volume  XII. 
of  the  Weekly  Reporter,  page  362,  in 
which  an  analogous  petition  was  treated  as 
creating  a  lien ;  and  if,  on  the  face  of  the 


petition,  it  appeared  that  the  parties  intend- 
ed to  create  a  new  right,  and  that  it  was 
the  intention  of  the  debtor  10  pledge,  and  be 
did  in  terms  pledge,  property  not  comprised 
in  the  attaching  order  in  respect  of  the 
newly  created  right,  it  may  well  be  thtt 
the  petition  may  have  had  some  such  effect 
We  understand  from  the  statement  of  the 
pleader  that  such  was  the  effect  of  the  peti- 
tion before  Justices  Glover  and  Dwarka- 
nath  Mitter.  There  are  other  facts  necessaiy 
which  it  would  be  necessary  to  consider  be- 
fore we  could  give  plaintiff  a  decree  ;/rrf, 
if  the  petition  created  any  lien,  whether  the 
present  plaintiff  is  in  a  position  to  set  it  up; 
secondly,  whether  the  payment  was  not 
voluntary.  We  should  have  to  consider 
what  was  the  effect  of  striking  off  the 
case,  and  whether  any  sale  could  have  taken 
place  under  the  attachment  as  it  subsisted 
in  December  1864.  We  do  not  consider  it 
necessary  to  go  into  these  points.  It  is 
plain  that  the  plaintiff  had  no  right  or  title 
whatever  as  against  the  mortgage  of  Ram 
Tanoo  Ghose,  and  that  is  sufficient  for  the 
dismissal  of  the  special  appeal.  We  dismiss 
the  appeal  with  costs. 


The  4ih  December  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Sale— Irregularity— Section  256,  Act  VIIL.i^ 

Case  No.  258  of  1869. 

Miscellaneous  Regular  Appeal  from  an 
order  passed  by  the  Officiating  Suhor- 
dinate  Judge  of  Tirhoot,  dated  the  20lh 
March  i86g. 

Alexander  Shaw  Urquhart (Judgment-debtor), 

Appellant, 

versus 

Nundeeput  Mahaputtur  (Decree-holder), 

Respondent, 

Messrs,  H.  Cowell  and  >4.  /*.  Lingham 
for  Appellant. 

Messrs.  G.  C.  Paul  and  R,  E,  Twidale 
for  Respondent. 

Where  certain  properties  (factories  and  lands)  w«f< 
numbered  separately  in  the  lotbundec  of  sale,  an  iirt- 
milarity  was  held  to  have  been  committed  by  th«r 
l)cin{f  sold  in  a  lump. 

Held  (Glover,  J.,  dissentient)  that  such  irregularity 
had  caused  damage  to  the  judgment-debtor. 
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Kemp,  y. — This  is  a  rej^ular  appeal  on  the 
part  of  the  judgment-debtor.  Our  decision 
in  this  case  will  turn  upon  Section  256  of 
Act  VIII.  of  1859.  That  Section  appears  to 
me  to  have  been  enacted  to  protect  judg- 
ment-debtors from  irregularities  in  the  pub- 
lishing or  conducting  of  sales  which  may 
have  been  productive  of  substantial  injury 
to  them.  We  have,  therefore,  to  decide  in 
this  case,  firsl,  whether  there  has  been  any 
iiregularity  in  publishing  or  conducting 
the  sale;  and,  secondly^  whether  the  judg- 
ment-debtor has  proved  to  our  satisfaction 
that  he  has  sustained  substantial  injury  by 
reason  of  such  irregularities.  In  the  Court 
below,  it  appears  that  the  parties  were  also 
at  issue  on  the  question  as  to  whether  what 
passed  under  the  sale  was  the  whole  of  the 
concern  of  Poopree  or  merely  the  suboi^ 
dinate  Factory  of  Poopree,  but  that  conten- 
tion has  been  abandoned  in  this  Court  by 
the  learned  Counsel  for  the  respondent, 
who  admits,  and  very  properly  so,  that  all 
that  passed  under  the  sale  was  what  was 
attached  and  sold.  Now,  what  was  attached 
is  very  clear.  Eleven  properties  were  at- 
tached ;  they  are  numbered  separately.  Some 
of  the*properties  are  described  "  Muttaluke," 
or  appertaining  to  the  Factory  of  Poopree,  and 
some  are  independent  of  that  factory.  There 
has,  in  my  opinion,  been  a  material  irregu- 
larity in  conducting  this  sale.  In  the  lot- 
bmidee  of  sale  the  properties  are  numbered 
separately,  and  consequently  they  ought  to 
have  been  sold  separately.  This  point  has 
been  ruled  in  a  case  published  in  the  12th 
Volume  of  the  Weekly  Reporter,  page  282, 
decided  by  Justices  Glover  and  Dwarka- 
nath  Mitter.  In  that  case,  three  estates 
were  advertised  to  be  sold,  and  those  estates 
were  not  sold  in  consecutive  order,  but 
without  the  consent  of  the  judgment-debtor 
they  were  sold  out  of  the  order  as  per  lot- 
bundee.  The  learned  Judges  in  that  case 
held  that  that  was  a  substantial  irregularity 
in  the  conduct  of  the  sale. 

The  next  question  is  whether  that  irre- 
gularity has  in  this  case  been  productive  of 
substantial  injury  to  the  judgment-debtor, 
for  under  Section  256  of  Act  VIII.  an  irre- 
gj^arity  in  conducting  the  sale  will  not 
vitiate  such  sale  unless  the  judgment-debtor 
can  prove  to  the  satisfaction  of  the  Court 
Alt  he  has  sustained  substantial,  injury  by 
reason  of  such  irre.;ularity. 

In  deciding  the  question  wiiether  the 
judgment- debtor  has,  in  this  case,  been  sub- 
stantially injured   by  this  irregularity,  it  is 


but  fair  to  take  into  consideration  that  the 
opposite  party  who  has  purchased  this  pro- 
perty is  the  decree-holder.  If  the  decree- 
holder  has  purchased  the  property  at  too 
low  a  price,  as  strenuously  contended  by  the 
judgment-debtor,  and  the  property  if  sold  in 
separate  lots  instead  of  in  a  lump  lot  would 
have  commanded  a  much  higher  price,  the  de- 
cree-holder, and  the  decree-holder  alone,  will 
be  benefited  by  a  re- sale  of  the  property.  In 
the  case  of  a  re-sale  the  decree-holder  will,  un- 
der the  rules  of  our  Courts,  be  at  liberty  to 
bid  himself.  He  can  bid  up  to  the  amount 
that  he  had  already  purchased  the  estate  at, 
and  if  any  offer  is  made  beyond  Rupees 
37,000,  his  decree,  which  is  for  more  than 
that  sum,  will  be  nearer  complete  satisfac- 
tion than  it  is  at  present,  so  that  on  the 
score  of  any  injury  accruing  to  the  decree- 
holder  by  a  re-sale  of  the  property,  there  can 
be.  I  think,  no  question.  But  then  it  has  been 
said  that  if  the  properties  had  not  been  sold 
in  a  lump,  the  lands  being  required  for  indi- 
go purposes  and  the  buildings  being 'simply 
for  the  purpose  of  manufacturing  indigo, 
that  without  the  lands  attached  thereto  no 
person  would  have  purchased  the  lot  which 
comprised  the  buildings  separately,  or,  in 
other  words,  no  person  would  purchase  the 
factory  unless  he  also  purchased  the  land 
appertaining  thereto.  There  is,  1  admit, 
some  force  in  the  argument,  but  I  observe 
that  amongst  the  eleven  lots  advertised  for 
sale,  all  the  different  parcels  do  not  appertain 
to  the  Factory  of  Poopree.  There  is  a  separate 
factory  with  its  separate  lands,  and  it  is  im- 
possible to  say  that  if  the  two  factories  had 
been  sold  separately,  it  may  not  have  been 
that  purchasers  would  have  been  found  for 
each  lot. 

In  this  case,  it  appears  to  me  that  the 
formalities  which  the  law  requires  to  insure 
a  fair  sale  as  far  as  possible,  have  not  been 
gone  through,  and  I  think  it  but  just  and 
equitable  that  a  re-sale  should  take  place. 
I,  therefore,  reverse  the  decision  of  the 
Subordinate  Judge,  and  direct  a  re-sale  strict- 
ly according  to  the  terms  of  the  lotbundee, 
unless  the  judgment-debtor  consents  to 
have  some  or  the  whole  of  the  lots  f  old  in 
a  lump,  or  consents  to  have  one  lot  sold 
before  the  other.  Of  course,  if  the  decree  be 
not  satisfied  without  exhausting  the  whole 
list  of  properties,  the  Subordinate  Judge 
will  be  at  liberty  to  sell  consecutively  the 
whole  of  the  properties  attached. 

The  costs  of  this  appeal  will  be  paid  by 
the  respondents. 
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Glover,  y. — I  concur  in  what  has  fallen 
from  Mr.  Justice  Kemp  with  regard  to  the 
property  sold,  and  I  also  concur  in  thinking 
that  the  selling  of  this  property  in  a  lump, 
instead  of  selling  it  in  separate  lots  as  adver- 
tised for  sale  in  the  notification,  was  an 
irregularity  in  the  conduct  of  the  sale;  but 
I  am  not  prepared  to  assent  to  that  part  of 
his  judgment  which  makes  the  irregularity 
one  which  has  been  productive  of  conse- 
quent damage  to  the  judgment-debtor.  It 
appears  to  me  that  a  property  of  this  de- 
scription, consisting  of  one  principal  and 
several  outlying  factories,  would  be  under 
ordinary  circumstances  more  valuable,  and 
fetch  a  better  price  when  sold  in  a  lump 
than  it  would  have  fetched  had  it  been  split 
up  into  a  number  of  separate  lots.  An  In- 
digo Planter,  for  instance,  wishing  to  invest 
his  money  in  a  factory  and  attending  such  a 
sale,  would  certainly  so  far  as  my  experience 
goes,  hesitate  to  bid  if  he  had  to  obtain  his 
property  bit  by  bit  by  bidding  f  »r  and  purchas- 
ing IP  separate  lots  of  land,  inasmuch  as  he 
could  not  be  certain  of  being  able  to  secure 
the  whole  at  a  price  which  he  might  consider 
advantageous,  and  without  buying  the  whole 
it  would  be  useless  for  him  to  buy  any:  If, 
on  the  other  hand,  the  parties  wishing  to 
purchase  were  some  of  the  neighbouring 
zemindars  or  wealthy  ryots,  it  is  quite  clear 
that  their  bids  would  only  be  given  for  those 
lots  which  included  the  mokurruree  and 
jote  lands,  and  that  they  would  not  have  bid 
for  those  lots  which  contained  the  houses 
and  other  factory  buildings,  as  these  would 
have  been  useless  to  them  ;  and  so  if,  as  it 
has  been  argued,  the  land-lots  would  have 
sold  better  if  the  zemindars  and  wealthy 
ryots  of  the  neighbourhood  had  been  induced 
to  compete  for  them,  it  is  clear  that  the 
houses  and  buildings  either  would  not 
have  sold  at  all,  or  would  have  been  sold  for 
a  mere  nominal  sum,  and  I  do  not,  therefore, 
see  how  it  can  be  said  that  from  the  fact  of 
these  eleven  lots  having  been  sold  as  one 
property,  the  judgment-debtor  has  been  in 
any  way  damaged.  On  the  contrary,  it 
seems  to  me  that  this  was  in  all  probability 
the  most  advantageous  way  in  which  a  sale 
could  be  effected,  and  that  the  sum  which 
has  been  realized  by  it  was  all  that  could 
reasonably  be  expected  for  such  a  property  at 
an  auction-sale.  There  is  only  one  witness 
who  has  given  any  direct  evidence  on  the 
point  of  valuation,  and  he  has  not  put  that 
value  above  Rupees  50,000.  Now,  as  the 
property  was  actually  sold  tor  Rupees 
37,000,  it  appears  to  me,  considering  that 


the  sale  was  an  auction-sale,  and  the 
purchaser  got  no  documentary  title,  and 
might  very  possibly  with  his  purchase  be 
saddled  with  a  subsequent  law-suit,  that  it 
cannot  be  said  that  that  property  was  sold 
at  such  an  inadequate  price  as  the  learned 
Counsel  for  the  appellant  has  endeavoured 
to  make  out. 

It  appears  to  me,  therefore,  that  there 
has  been  no  sufficient  reason  shown  for  inter- 
fering with  the  judgment  of  the  Lower 
Court,  and  that  this  appeal  should  be  dis- 
missed with  costs. 


The  nth  December  1869. 

Present  : 

The  Hon'ble  Dwarkanath  Mitler  and  Sir 
Charles  Hobhouse.  Barf,,  Judgtt. 

Hindoo  or  Jain  Law  —  Support  of  adnlt  son. 

Case  No.  1923  of  1869, 

Special  Appeal  from  a  decision  passed  ly 
the  Subordinate  Judge  of  Aloorshedahad, 
dated  the  jrst  May  i86g,  affirming  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  22nd  February  i86g, 

Prem  Chand  Pepara  (Defendant),  Appellant, 

versus 

Hoolas  Chand  Pepara  (Plaintiff),  Respondent, 

Baboo  Ashootosh  Chatter jee  for  Appellant 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

A  father  is  not  obliji^cd  by  Hindoo  or  Jain  Law,  to 
support  a  ^rown-up  son  even  if  the  son  is  labono^ 
under  a  temporary  disorder. 

Mitter,  J. — We  are  of  opinion  thai  the 
decisions  of  the  Lower  Courts  ought  to  be 
reversed.  We  find  no  authority  either  in 
the  Hindoo  Law  or  in  the  Jain  shasiers  to 
support  the  position  that  a  father  is  obliged 
to  support  a  grown-up  son. 

It  is  alleged  that  the  plaintiff  was  laboring 
under  illness,  and  he  is,  therefore,  entitled 
in  justice  and  in  equity  to  receive  main- 
tenance from  his  father,  notwithstanding 
that  he  has  arrived  at  majority.  But  illness 
was  lifcver  made  the  ground  of  the  plaint- 
iff's action,  and  even  if  it  had  been,  we  do 
not  see  any  reason  why  a  temporary  disorder 
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of  the  stomach  should  render  it  obligatory 
i  00  the  defendant  to  support  the  plaintiff, 
i  when  no  such  obligation  exists  in  law. 

The  decisions  of  both  the  Courts  below 
are  therefore  reversed,  but  under  the  cir- 
cumstances of  this  case,  without  costs  either 
in  the  Lower  Courts  or  in  this  Court. 


The  29th  November  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Decree  calling^  for  accounts — Execution. 
Case  No.  373  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Second  ^subordinate  Judge  of  Hoogh- 
/>',  dated  the  i^th  January  i86g. 

Bidhoo  Mookhee  Dossee  ((Judgment-debtor), 

Appellanty 

versus 

Rajah  Beejoy  Keshul  Roy  (Decree-holder), 

Respondent, 

Baboo  Sreenath  Doss  for  Appellant. 

Baboo  Mohendro  Lall  Seal  for  Respondent. 

Where  a  decree  ordered  a  defendant  to  give  in  certain 
accounts  within  a  specified  period,  and  the  defendant 
>arvived  the  pertod  without  any  proceeding  being  ever 
taken  against  him  ;  it  was  held  that  the  decree  was 
binding  upon  him  personally,  and  could  not,  after  his 
death,  be  executed  against  his  widow  and  representative 

Jackson,  J. — It  appears  to  me  that  the 
order  of  the  Lower  Court  is  clearly  erro- 
neous. 

Baboo  Mohendro  Lall  Seal  seems  to 
confound  two  very  different  things.  The 
representative  of  a  deceased  defendant,  a 
party  to  a  suit,  is  no  doubt  answerable  to 
the  extent  of  any  assets  which  has  come 
into  bis  or  her  hands,  for  any  claim  which 
tnay  have  been  substantiated  against  the 
estate  of  the  deceased.  But  to  inherit  the 
property  of  a  deceased  person  is  one  thing, 
^d  to  inherit  his  capacity  to  give  an 
account  is  another  thing.  Without,  there- 
fore, discussing  any  question  as  to  the 
iiability  of  the  estate  of  Pran  Kishen  Mitter 
ta  the  hands  of  his  widow,  for  any  debt 
*hich  may  turn  out  to  be  due  to  the  estate 
of  the  plaintiff,  it  seems  to  me  quite  clear 
that  the  decree  made  in  the  suit  in  which 
Pran  Kishen  Milter  was  defendant  was  a 
decree  personal  to  him,  and  capable  ot 
execution,  if  at  all,  against  him.  It  is  not 
^'ery  obvious  in  what  manner  execution 
could  have  been  had  even  against  Fran 
Kiahen  himself,  because  the  decree  contains 


no  alternative  in  the  event  of  Pran  Kishen 
refusing  to  give  the  accounts  ordered  within 
three  months.  At  any  rate,  it  is  clear  that 
Pran  Kishen  Mitter  survived  the  period 
during  which  the  account  was  to  have  been 
given,  that  no  proceeding  was  taken  against 
him  either  within  those  three  months  or 
afterwards  during  his  lifetime,  and  that  the 
decree  thus  made  was  binding  upon  him  per- 
sonally, and  was  not  a  decree  fit  to  be  execut- 
ed against  his  widow  and  representative. 
I  think,  therefore,  that  the  order  of  the 
Court  below  directing  his  widow  to  furnish 
the  accounts  which  her  husband  could  have 
furnished,  and  was  ordered  to  furnish,  was 
improper,  and  ought  to  be  set  aside  with 
costs. 

Markby^  J, — 1  am  of  the  same  opinion. 


The  7th  December  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.f  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson 
and  A.  G.  Macpherson,  Judges, 

Tacit  acquiescence  by  landlord  —  Tenure    for 
building  —  Transferable  tenures. 

Case  No.  4  of  1869. 

Appeal  under  Section  /j  of  the  Letters 
Patent  of  the  High  Court  of  the  28th 
December  186^,  against  the  judgment  of 
the  Honble  F.  B.  Kemp  and  F,  A, 
Glover,  two  of  the  Judges  of  the  said 
Court,  dated  the  ijth  April  i86g,  in 
Special  Appeal  No.  2862  of  1868,  from 
a  decree  of  the  Judge  of  Hoogh ly,  dated 
the  26th  June  1868,  the  said  Judges 
having  been  divided  in  opinion,* 

Banee  Madhub  Banerjee  (Plaintiff),  Appel- 
lant, 

versus 

Joy   Kishen  Mookerjee  and  others  (Defend-- 
ants),  Respondents, 

Baboo    Unibika  Churn   Banerjee  for  Appel- 
lant. 

Baboos  Mohendro  Lall  Shome   and   Pearee 
Mohun  Mookerjee  for  Respondents. 

Where  a  landlord  stands  by  and  allows  his  tenants 
without  any  objection  whatever  to  erect  pucka  buildings 
upon  his  land  notwithstanding;  a  stipulation  in  the 
kubooleut  restraining*  them  from  so  doing,  he  is 
precluded  by  his  conduct  from  turning  them  out  of 
possession. 
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According   to  the  custom  of  the  Hooghly  district,  a 
tenure  granted  for  buildJDg  purposes  is  transferable. 

Peacock,  C,  J. — The  Judge  has  found 
that  the  defendants'  witnesses  proved  that 
tenures  such  as  those  held  by  defendants' 
vendors  are  transferable  by  the  custom  of 
the  country,  and  he  says  further  that  "  these 
tenures  appear  to  have  been  created  for  build- 
ing purposes."  The  witness  whose  evi- 
dence has  been  read  to  us  says  that  the 
defendants  built  houses  on  the  land.  The 
Judge  also  says,  "  and  as  the  long-continued 
•*  possession  of  defendants'  vendors  and 
"  their  fathers  before  them  is  proved,  I  think 
"  that  the  Lower  Court  was  right  in  holding 
•'  that  the  tenancy  of  the  lands  of  plots 
"  Nos.  I  and  2  was  saleable."  The  evidence 
showed  that  pucka  buildings  had  been  erected, 
and  that  the  lands  had,  in  fact,  been  held 
for  upwards  of  35  years,  and  had  descended 
from  father  to  son,  and  the  kubooleut  showed 
that  the  tenures  were  not  merely  of  a  tem- 
porary nature.  The  tenure  was,  therefore,  a 
primdyacie  one  for  building  purposes,  and,  as 
such,  assignable  as  well  as  inheritable  accord- 
ing to  the  custom  of  the  country. 

Mr.  Justice  Glover  thought  that  the  find- 
ing of  the  Judge  was  without  evidence, 
upon  the  ground  that  the  defendants  were 
restrained  by  the  terms  of  the  kubooleut 
from  building  pucka  houses  ;  but  there  were 
witnesses  who  proved  the  custom  of  the 
country,  and  who  spoke  as  to  the  defendants 
having  erected  buildings  upon  the  land.  It 
appears  to  me,  therefore,  that  there  was 
evidence  from  which  the  Judge  was  justified 
in  finding  that  tenures  such  as  those  under 
which  the  defendants  held  were  saleable  and 
transferable.  Mr.  Justice  Kemp  came  to  the 
same  conclusion.  He  said  that,  although 
there  was  evidence,  it  was  not  very  strong. 
But,  putting  that  out  of  the  question,  he 
thought  that  in  equity  plaintiff  was  not  en- 
titled to  turn  the  defendants  out  of  the  land, 
because  he  stood  by  and  saw  them  erecting 
pucka  buildings  on  the  land  without  any 
objection  whatever.  If  he  allowed  the 
defendants  to  erect  pucka  buildings  upon 
the  land  without  objecting,  it  appears  to  me 
that  he  was  bound  in  the  same  way  in 
equity  as  if  he  had  granted  them  a  pottah 
with  the  privilege  of  building  pucka  houses 
on  the  land  ;  and  I  think  that  Mr.  Justice 
Kemp  is  right  in  holding  that  the  plaintiff 
was  precluded  by  his  conduct  from  turning 
the  defendants  out  of  possession. 

Independently  of  this,  speaking  for  my- 
self,  I   should  say  that,  if  one  man  grants 


a  tenure  to  another  for  the  purpose  of 
living  upon  the  land,  that  tenure,  in  the 
absence  of  any  evidence  to  (he  contrary, 
would  be  assignable.  I  know  of  no  la.w 
which  prohibits  a  man  who  gets  land  for 
the  purpose  of  building  from  assigning  his 
interest  in  it  to  another.  By  assigning  his 
interest  he  does  not  necessarily  get  rid  of 
his  liability  to  pay  the  rent  reserved.  A 
tenant  who  assigns  his  interest  does  not,  in 
my  opinion,  commit  such  a  forfeiture  of  his 
rights  as  to  entitle  the  lessor  to  treat  snch 
rights  as  altogether  non-existent,  and  to  tarn 
him  out  of  possession.  It  appears  to  me  that 
the  decision  of  Mr.  Justice  Kemp  ought  to 
be  affirmed  with  costs. 

Jachon,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  there  certainly  was 
evidence  of  the  existence  of  a  custom  under 
which  such  tenures  as  those  held  by  the 
defendants  were  transferable  in  ZilJah 
Hooghly. 

As  to  the  stipulation  in  the  kubooleut 
which  restrained  the  tenant  from  erecting 
pucka  houses  upon  the  land  in  question,  it 
is  very  clear  from  the  oral  evidence  that 
that  restriction,  imposed  some  40  years  ago, 
had  been  tacitly  abandoned  by  the  landlord. 
The  parties  in  occupation  of  this  land,  which 
confessedly  was  let  for  building  purposes, 
had  been  allowed  gradually  to  pull  down 
the  temporary  buildings  first  erected  and 
substitute  in  their  place  more  permanent 
ones.  I  think,  where  this  is  sanctioned, 
there  must  be  implied  a  right  on  the  part  of 
the  tenant  to  convey  his  interest  to  other 
persons. 

Then  I  am  very  much  inclined  to  agree 
with  Mr.  Justice  Kemp  in  the  latter  part 
of  his  judgment,  where  he  says  that  the 
conduct  of  the  landlord  in  standing  by  and 
allowing  the  defendants  to  erect  those  build- 
ings 8  years  previously,  and  remaining- 
silent  at  that  time,  leads  to  the  conclusion 
that  he  had  permitted  them  to  erect  build* 
ings  of  that  kind,  and  did  thus  admit  the 
tenure  to  be  of  a  kind  which,  according  to 
the  custom  of  the  country,  was  transferable. 
I  am,  therefore,  also  of  opinion  that  the 
decision  of  the  Division  Bench  ought  to  be 
affirmed. 

Macpherson,  J, — I  also  think  that  the 
decision  of  Mr.  Justice  Kemp  ought  10  be 
afTirmcd,  because  I  think  that  there  is  some 
evidence  that  the  tenure  under  which  the 
defendants  held  was,  according  to  the 
custom  of  the  district,  transferable. 
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The  8th  December  1869. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson 
and  A.  G.  Macpherson,  Judges, 

Mahomedan  Law — Acknowledgment — Son. 
Cases  Nos.  5  and  6  of  1869. 

Appeal  under  Section  ij  of  the  Letters 
Patent  of  the  High  Court  of  the  28th 
December  186 ^^  against  the  judgment  of 
the  Honble  F.  B.  Kemp  and  F.  A. 
Glover,  two  of  the  Judges  of  the  said 
Court,  dated  the  jrd  May  i86g,  in  Mis- 
cellaneous Appeals  Nos,  12  and  /j  of 
rSSg,  from  an  order  of  the  Judge  of  Tir- 
hoot,  dated  the  4th  December  1868,  the 
said  Judges  having  been  divided  in 
opinion,* 

Mussamut  Jaibun  and  another  (Objectors), 

Appellants, 

versus 

Mussamut  Bibee  Nujeeboonissa  (Petitioner), 

Respondent, 

Mr,  R.  T,  Allan  for  Appellants. 

Messrs,  A.  T,  T,  Peterson,  R,  E,  Twidale, 
and  C,  Gregory,  and  Baboo  Unnoda 
Pershad  Banerjee  and  Moonshee  Mahomed 
Yusuff  for  Respondent. 

According  to  Mahomedan  Law,  where  an  acknow- 
Wfnient  is  binding^,  it  does  not  amount  merely  to  prima- 
facie  evidence  but  establishes  the  fact  acknowledg^ed. 

The  acknowledgement  of  a  child  as  being  the  son  of 
™c  acknowledger  is  valid  when  the  ages  of  the  parties 
•dmit  of  the  alleged  relationship,  and  where  the  descent 
from  another  of  the  person  acknowledged  has  not  been 
ilready  established. 

^  Peacock,  C,  J. —It  appears  to  me  that  the 
judgment  of  Mr.  Justice  Kemp  is  the  cor- 

•  1 1  W.  R.  426. 
Vol.  XII. 


rect  one.  Putting  out  of  the  question  the 
evidence  of  the  nika  marriage  between 
Reasut  Ali  and  Torabun,  there  was  an  ac- 
knowledgment by  Reasut  that  Nowazish 
Ali  was  his  son.  An  acknowledgment  ac- 
cording to  Mahomedan  Law  in  these  cases  in 
which  acknowledgment  is  binding  does  not 
amount  merely  to  primd facie  evidence  which 
may  be  rebutted,  but  it  establishes  the  fact 
acknowledged.  The  acknowledgment  of  a 
child  as  being  the  son  of  the  acknowledger 
is  valid  when  the  ages  of  the  parties  admit 
of  the  party  acknowledged  being  the  son 
of  the  acknowledger,  and  where  the  descent 
of  the  person  acknowledged  has  not  been 
already  established  from  another. 

In  the  present  case,  as  I  understand  the 
evidence,  when  Reasut  Ali  acknowledged 
Nowazish  Ali  to  be  his  son,  the  latter  was 
not  known,  and  had  not  been  established,  to 
be  the  son  of  another  person.  If  Mr.  Allan's 
contention  is  correct,  that  an  acknowledg- 
ment in  Mahomedan  Law  in  cases  i^  which 
acknowledgment  is  allowed  has  merely  the 
effect  of  primdfacie  evidence,  then  the 
rule  which  is  laid  down  as  to  the  acknow- 
ledgment of  a  son  must  also  be  applicable 
to  an  acknowledgment  of  any  other  rela- 
tionship, because  if  a  man  says  that  another 
man  is  his  brother,  it  is  primdfacie  evi- 
dence that  the  person  so  acknowledged  is 
tiie  brother  of  the  person  acknowledging 
him ;  but  the  Mahomedan  Law  says  that  the 
acknowledgment  of  a  man  as  being  an- 
other's brother  has  not,  under  the  Mahome- 
dan Law,  the  same  effect  as  the  acknow- 
ledgment by  a  person  that  another  is  his 
son.  It  appears  to  me  that,  according  to 
Mahomedan  Law,  a  certain  effect,  subject  to 
certain  conditions,  is  given  to  certain  ac- 
knowledgments which  is  not  given  to  other 
acknowledgments — see  Baillie's  Digest  of 
Mahomedan  Law,  page  403.  In  this  case, 
there  was  the  acknowledgment  by  Reasut 
Ali  that  Nowazish  Ali  was  his  son,  and 
there  was  nothing  at  the  time  which,  accord- 
ing to  the  conditions  of  Mahomedan  Law, 
would  prevent  that  acknowledgment  from 
being  binding  on  Reasut  Ali. 

The   judgment  of  Mr.  Justice  Kemp  is 
affirmed  with  costs. 

Jackson,  J. — I  am  of  the  same  opinion. 

Macpherson,  J, — I  concur. 
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The  8th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7..  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson 
and  A.  G.  Macpherson,  Judges, 

Malikana—Limitation. 

Case  No.  7  of  1869. 

Appeal  under  Section  /j  of  the  Letters 
Patent  of  the  High  Court  of  the  28th 
December  186^,  against  the  judgment  of 
the  Hon'hJe  F.  B.  Kemp  and  F,  A, 
Glover^  two  of  the  Judges  of  the  said 
Court,  dated  the  i4ih  June  i86g,  in 
Special  Appeal  No.  "joi  of  186 g,  from  a 
decree  of  the  Judge  of  Gya,  dated  the  yth 
January  i86gy  the  said  Judges  having 
been^ivided  in  opinion,* 

'Bhoalee  Singh  and  others  (Plaintiffs), 
•  Appellants, 

versus 

Mussamut  Neemoo  Behoo  (Defendant), 

Respondent. 

Baboo  Nil  Madhub  Sein  for  Appellants. 

Mr.  C  Gregory,  Moulvie  Syud  Murhu- 
mut  H ossein,  and  Baboo  Mohesh  Chunder 
Choivdhry  for  Respondent. 

Malikana  is  not  rent,  nor  has  it  the  elements  of  rent. 
It  is  an  interest  in  immoveable  property,  and  is  conse- 
quently governed  in  the  matter  of  limitation  by  Section 
12,  Act  XIV.,  1859. 

Peacock,  C.  J. — This  is  a  very  clear 
case.  Malikana  is  not  rent,  nor  has  it  the 
elements  of  rent.  It  is  a  right  to  receive  a 
portion  of  the  profits  of  the  estate  for  which 
the  Government  have  made  a  settlement 
with  another  person,  the  real  proprietor 
having  neglected  to  come  in  and  make  a 
settlement.  It  being  a  right  to  receive 
something  out  of  the  collections  of  the  es- 
tate, it  is  an  interest  in  immoveable  property. 
and  consequently  Section  12  of  Act  XIV. 
of  1859  applies  to  this  case.  The  decision 
of  Mr.  Justice  Kemp  is  in  conformity  with 
all  the  previous  decisions  on  the  subject 
which  have  held  that  the  right  to  collect 
malikana  is  barred  if  the  malikana  has  not 
been  received  for  a  period  of  1 2  years.  It 
appears  to  me,  therefore,  that  that  decision 
ought  to  be  affirmed  with  costs. 


I 


It  may  be  a  question  whether  under  Sec- 
tion 46,  Regulation  VIII.  of  171^3,  a  suit 
will  lie  at  all.  Upon  that  point  I  express 
no  opinion. 

Jackson,  J. — I  am  entirely  of  the  same 
opinion. 

Macpherson,  J, — I  am  of  the  same  opi- 
nion. 


Ante,  p.  46. 


The  9th  December  1869. 

Present : 

The  Ilon'ble  Sir  Barnes  Peacock,  Kt„ 
Chief  Justice,  and  the  ITon'ble  L.  S. 
Jackson  and  A.  G.  Macpherson,  Judges. 

Appeal  under  Section  15,  Letters  PateDt— Ma- 
homedan  Law — Endowment — Mortgage. 

Case  No.  8  of  1869. 

Appeal  under  Section  /j  of  the  Litters 
Patent  of  the  High  Court  of  the  28ik 
December  186^,  against  the  judgment  of 
the  Hon'ble  F.  B.  Kemp  and  W.  Markhy. 
two  of  the  Judges  of  this  Courts  dated  the 
2Sth  August  i86g,  in  Regular  Appeal 
No.  60  of  j86g.  from  a  decree  of  the 
Subordinate  Judge  of  East  Burdwan, 
dated  the  8th  March  r86g,  the  said  Judges 
having  been  divided  in  opinion.* 

Shahazadee  Hazara  Begum  (Plaintiff), 

Appellant, 

versus 

Khaja  Hossein  Ali  Khan  and  others 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  for  Appellant 

Baboos  Onookool  Chunder  Mookerjee  an  J 
Unnoda  Pershad  Banerjee  for  Respond- 
ents. 

Where  the  contention  before  a  Division  Bcndi  his 
reference  to  asin^rle  point  only,  and  thejudg^esdifferiarj 
an  appeal  is  laid  under  Section  XV'  of  the  l^ttir^. 
Patent,  it  is  not  open  to  the  parties  to  raise  before  the 
Appellate  Court  points  not  raised  before  the  Division 
Bench. 

The  existence  of  a  mortg^apc  at  the  time  at  which  an 
endowment  is  made  does  not  render  the  endown^cnt 
invalid  under  the  \fahomedan  Law.  If  the  enAnrcr 
dies  leaving  sufficient  assets,  the  heirs  are  bound  to  ap- 
ply those  assets  to  the  redemption  of  the  niortirag:*  •* 
but  if  he  does  not  leave  suffiriont  assets,  the  mortpasfc 
will  have  power  to  sell  the  land  if  necessary,  and  the 
endowment  will  be  rendered  void  as  ajrain*«l  the 
purchaser,  but  not  as  ag^ainst  the  heirs  of  JM 
endower  who  will  consequently  be  entitled  to  surplus 
proceeds. 

*  ^«/.-,  p.344. 
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Peacock,  C.  J. — It  appears  to  me  that  the 
decision  of  Mr.  justice  Kemp  ought  to  be 
affirmed.  The  Judges  appear  to  agree  that 
the  contention  before  them  had  reference 
to  the  first  point  -only,  which,  Mr.  Justice 
Kemp  says,  "  was  the  main  point  on  which  the 
"  decision  of  the  Lower  Court  turned,  viz.y 
"  whether  the  subsistence  of  a  mortgage  at 
"  the  time  the  endowment  was  made  rendered 
"  such  an  endowment  wholly  invalid  under 
"  the  Mahomedan  Law  or  not."  Mr.  Justice 
Markby  says :  *'  The  respondents  have 
"  thought  fit  to  support  only  the  first  of  the 
"  grounds  on  which  the  Subordinate  Judge 
held  the  gift  to  be  invalid.  We  are,  there- 
fore, relieved  from  the  necessity  of  consider- 
**  ing  the  other  ground  or  grounds  taken  by 
"  the  Lower  Appellate  Court."  In  deciding 
upon  the  point  which  the  two  Judges  con- 
sidered to  be  the  only  one  before  them  for 
decision,  there  was  a  difference  of  opinion. 
The  judgment  of  the  senior  Judge,  that  of 
Mr.  Justice  Kemp,  therefore  prevailed.  An 
appeal  lies  to  us  because  the  Judges  have 
differed,  and  I  think  that  on  this  appeal 
it  is  not  now  open  to  the  parties  to  go  into 
the  whole  of  the  case,  and  to  raise  before  us 
points  which  were  not  raised  before  the 
Judges  of  the  Division  Bench. 

The  question,  then,  which  we  have  to  deter- 
mine is  whether  the  existence  of  a  mortgage 
at  the  time  at  which  the  endowment  was 
made  rendered  the  endowment  invalid 
under  the  Mahomedan  Law.  I  am  of  opinion 
that  it  did  not.  The  authority  which  is 
referred  to  by  Mr.  Justice  Kemp  at  page  6 
of  his  judgment  appears  to  support  his  view 
of  the  case;  for  it  contemplates  the  case 
of  an  endowment  after  the  land  has  been 
mortgaged,  and  before  the  redemption  of  the 
mortgage.  It  is  from  the  Futwa  Alumgeeree, 
P*&®  458,  and  runs  thus:  "If  a  man 
"  mortgages  land,  and  then  makes  an  endow- 
**  ment  of  it  previous  to  redemption  of  the 
"  mortgage,  the  endowment  shall  be  binding, 
"  and  this  shall  not  cancel,  the  mortgage," 
that  is,  the  endowment  is  binding,  the  mort- 
age remains,  and  consequently  the  endow- 
ment is  an  endowment  subject  to  the  rights 
of  the  mortgage. 

The  quotation  proceeds:  "  If  the  land 
**  after  remaining  some  years  in  the  hands  of 
"the  mortgagee,  the  mortgage  be  redeemed, 
"it  shall  revert  to  the  purpose  to  which  it 
"  was  appropriated.  Should  he  "  (that  is,  the 
etidower)  '*  die  and  have  sufficient  assets  with 
"  which  to  redeem  the  land,  the  redemption 
"  shall  be  effected,  and  the  endowment  shall 
'*  be  rendered  effectual." 


As  I  understand  this  passage,  it  is  intend- 
ed to  point  out  that,  if  after  a  mortgage  the 
mortgagor  endows  the  land,  and  dies  pre- 
viously to  redemption,  leaving  sufficient  as- 
sets, the  heirs  are  bound  to  apply  those  assets 
to  the  redemption  of  the  mortgage,  so  that 
the  endowment  mav  take  effect  free  from  the 
mortgage  by  the  application  of  other  assets 
of  the  endower. 

Then  comes  the  passage :  '*  Should  he 
not  leave  sufficient  assets,  the  land  will  be 
sold,  and  the  endowment  shall  be  rendered 
void."  The  meaning  of  that,  as  I  under- 
stand it,  is  that  the  land  will  be  liable  to  be 
sold  by  the  mortgagee  and  the  endowment 
rendered  void,  that  is,  that  the  mortgagee 
will  have  power  to  enforce  the  mortgage 
by  the  sale  of  the  land,  if  necessary,  and 
the  endowment  will  be  rendered  void  as 
against  the  purchaser  under  the  mortgage. 
It  does  not,  as  I  understand,  mean  that  the 
endowment  will  be  rendered  void  as  against 

the  heirs  of  the  endower. 

• 

The  authority  quoted  by  Mr.  Justice 
Markby,  Mr.  Perron's  translation  of  Khalil- 
ibn-Ishak's  work,  does  not  appear  to  be 
binding  in  this  country.  Mr.  Justice  Markby 
himself  remarks  that  "  the  author  belongs 
to  a  sect  of  Sunies  said  not  to  be  known 
in  India."  But -even  if  the  authority  o£ 
that  work  is  to  be  admitted  as  binding  in 
India,  it  does  not  appear  to  support  the 
position  for  which  it  was  cited,  viz,,  that, 
if  there  be  a  mortgage  prior  to  endow- 
ment, and  no  assets  are  left  by  the  endower 
10  pay  off  that  mortgage,  the  endowment 
is  absolutely  void  as  against  every  one. 
I  am  of  opinion,  therefore,  that  the  endow- 
ment was  valid  as  against  the  heirs  of 
the  endower,  and  consequently  that,  by 
virtue  of  the  endowment,  the  Mutwalee 
is  entitled  to  the  surplus  proceeds  of  the 
sale,  the  mortgage  having  been  satisfied. 

For  the  above  reasons,  I  am  of  opinion 
that    the    decision    of    Mr.    Justice    Kemp,  • 
by  which  the  decision  of  the   Subordinate 
Judge  was  reversed,  and  the  plaintiff's  suit 
dismissed,  ought  to  be  affirmed  with  costs. 

JacksoHy  J. — I  am  of  the  same  opinion. 
I  take  it  that  we  must  be  guided  by  the 
statement  of  the  two  learned  Judges  that 
the  only  question  argued  before  them 
was  whether  the  appropriation  made  by 
the  father  of  the  plaintiff  was  invalid 
by  reason  of  a  previously  existing  mort- 
gage. Mr.  Justice  Kemp  in  his  judg- 
ment states  :  **  The  contention  on  both  sides ' 
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"  is  with  reference  to  one  point,  namely, 
"whether  the  subsistence  ot  a  mortgage 
"  at  the  lime  the  endowment  was  made 
"  renders  such  an  endowment  wholly  invalid 
"  under  the  Mahomedan  Law,  or  not." 
Mr.  Justice  Markby  similarly  says :  •*  The 
"  respondents  have  thought  fit  to  support 
"only  the  first  of  the  grounds  on  which  the 
**  Subordinate  Judge  held  the  gift  to  be 
"  invalid."  This  being  so,  I  apprehend  that 
the  appellants  who  were  respondents  before 
those  learned  Judges  are  not  at  liberty 
to  come  here  and  appeal  against  the  decision 
of  those  Judges  upon  a  ground  which  they 
did  not  think  fit  to  maintain  below. 

As  to  the  decision  upon  the  point  before 
us,  I  concur  with  the  Chief  Justice,  and 
think  that  the  decision  of  Mr.  Justice  Kemp 
should  be  upheld. 

Macphersofiy  J, — I  am  of  the  same  opinion. 


•  The  9th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.   S.  Jackson 
and  A.  G.  Macpherson,  Judges. 

Sections  36  and  84,  Act  XX.,  i8d6->Jurisdiction— 
Construction  of  the  word  **  appeal." 

Case  No.  9  of  1 869. 

Appeal  under  Section  /j  of  the  Letters 
Patent  of  the  High  Court  of  the  28th 
December  186^^  af^ainst  a  judgment  of 
the  Honble  F,  B.  Kemp  and  W.  Markby, 
two  of  the  Judges  of  this  Court,  dated  the 
gth  September  i86g,  in  a  motion  against 
an  order  of  the  fudge  of  Cuttack,  dated 
the  2gth  March  i86g,  the  said  fudges 
being  divided  in  opinion* 

Obhoy  Churn  Mohapattur  (Opposite  Party), 

Appellanty 

versus 

Shunker  Dobey  (Petitioner),  Respondent. 

Baboo  Mohendro  Lall  Mitter  for  Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

When  registration  of  a  document  has  been  refused 
because  the  execution  of  it  is  denied  by  one  of  those 
who  are  said  to  have  executed  it,  and  when  a  petition 
under  Section  84  of  Act  XX.  of  !h66  is  presented  to  the 
District  Court  by  the  party  claiming;  under  tlie  docu- 
ment, in  order  to  establish  his  right  to  have  such  docu- 

♦  Ante,  p.  385. 


ment  re^i^istered  as  having-,  in  fact,  been  executed,  the 
Judg'e  must  himself  try  the  question  whether  the  does- 
ment  was  really  executed  or  not,  and  has  no  power  to 
remand  the  case  to  the  Sub-Regristrar  for  the  purpose  of 
examining  witnesses.  Such  petition  is  not  an  appeil 
from  the  decision  of  the  Sub- Registrar  or  Registrar 
General,  but  is  a  mode  of  bringing  the  question  before 
the  Judge  as  a  Court  of  original  jurisdiction  in  order  to 
determine  whether  an  order  ought  to  be  made  for  the 
registration  of  the  document.  The  woids  '*  appealed 
against"  in  Section  S4  mean  "  complained  of"  or  "ob- 
jected to." 

Peacocky  C.  J. — It  appears  to  me  that 
the  decision  of  Mr.  Justice  Kemp  is  the 
right  one,  and  that  the  Judge  has  declined 
jurisdiction  in  a  case  in  which  he  ought  to 
have  exercised  it. 

Section  36  of  Act  XX.  of  1866  enacts 
that ''  no  document  shall  be  registered  unless 
**  the  persons  executing  such  document  or 
"  their  representatives,  assigns,  or  agents 
''  authorized  as  aforesaid  shall  appear  before 
"  the  registering  officer.  He  shall  there- 
"  upon  enquire  whether  or  not  such  docu- 
"  ment  was  executed  by .  the  persons  by 
"  whom  it  purports  to  have  been  executed, 
^'  and  in  case  of  any  person  appearing  as  a 
'*  representative,  assign,  or  agent,  satisfy 
"  himself  of  the  right  of  such  person  so  to 
"  appear. 


"  If  all  the  persons  executing  the  docu- 
ment appear  personally  before  the  register- 
ing officer,  and  are  personally  known  to 
him,  or  if  he  be  otherwise  satisfied  that 
they  are  the  persons  they  represent  them- 
selves to  be,  and  if  they  all  admit  the  exe- 
cution of  the  document,  the  registering 
officer  shall  register  the  document  as 
directed  in  Section  68." 


An  allusion  is  made  by  Mr.  Justice 
Phear  in  the  case  of  Brojonath  Pyne  and 
Armala  Dossee,*  111.  Bengal  Law  Reports, 
page  65,  to  a  case  in  which  1  made  use  of 
the  following  words  >  "  The  defendant  did 
'*  not  deny  the  execution,  but  he  merely 
"  denied  that  the  deed  was  intended  to 
"operate  as  a  bill  of  sale.  If  the  defend- 
"  ant  admitted,  as  1  understand  he  did,  the 
"  execution  of  the  deed,  the  Registrar  ought 
'*  to  have  registered  the  document,  and  left 
*'  the  parties  to  contest  their  rights  in  a 
''  Civil  Court." 

It  appears  to  me  that  that  opinion  is 
correct.  Section  36  directs  that,  if  the 
parties  admit  the  execution  of  a  document, 
it  is  to  be  registered.  The  registering 
officer  is  not  to  refuse  to  register  a  docoroeni 

*  See  Foot-note  at  page  386,  ante. 
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because  one  of  the  parlies  refuses  to  admit 
that  he  intended  it  to  operate  in  a  particular 
manner.  The  Registrar  has  nothing  to  do 
with  the  construction  of  a  document,  but 
merely  to  inquire  whether  it  was  executed. 

When  the  document  is  registered,  if  any 
question  arise  as  to  how  it  was  intended  to 
operate,  it  will  be  for  a  Court  of  justice  to 
determine  that  question.  But  if  the  Regis- 
trar refuse  to  register  it,  it  cannot  be  given 

;  in  evidence. 

i 

Another  case  which   arises  under  Section 
j  36  \$  wrhere  a  person  appears  by  a  represent- 
;  ative,  assign,  or  agent,  and  such  represent- 
I  ative,  assign,  or  agent  admits  the  execution, 
the  registering  officer  is  required  to  register 
the  document ;  and  a  third  case  is  where  the 
i  person  who  executed  the  document  is  dead, 
and  his  representative,  assign,  or  agent  fail 
to  appear  before   the  registering  officer   or 
refuse  to  admit   the  fact   of   execution,   in 
which  case  the  registering  officer  may  regis- 
ter the  document,  if  he  is  nevertheless  satis- 
fied of   the    fact    of    its    execution.     The 
Section  is  silent   as   to   what   the   register- 
ing officer  ought  to  do  if  the  parties  them- 
sch'es  dppear  before  him,  and  do  not  admit 
the  execution  of  the  document. 

Mr.  Justice  Kemp  says :  *'  If  a  person 
executing  a  document  shall  (as  in  this  in- 
stance) refuse  to  admit  the  fact  of  execution, 
but  the  registering  officer  shall  nevertheless 
be  satisfied  of  the  fact  of  execution,  the 
Registrar  shall  register  the  document." 

Mr.  Justice  Kemp,  I  think,  is  not  quite 
correct  as  to  the  direction  of  the  Act  in 
that  respect.  The  direction  of  the  Act 
is  where  the  representatives,  assigns,  or 
agents  of  the  person  who  executed  the  do- 
cument appear  and  admit  its  execution,  or 
where  the  person  who  executed  it  is  dead, 
and  the  representatives,  assigns,  or  agents  of 
wch  person  fail  to  appear,  or  appearing  do 
not  admit  its  execution:  in  these  cases,  the 
registering  officer  is  to  enquire  as  to  the 
execution,  and  register  the  document  if  he  is 
satisfied  of  the  fact  of  execution.  It  is, 
however,  wholly  immaterial  for  the  present 
purpose  to  decide  whether,  when  a  person 
alleged  to  have  executed  himself  appears, 
and  does  not  admit  or  denies  the  execution, 
the  registering  officer  is  authorized  to  call 
witnesses,  and  try  whether  the  document  was 
wecaied  or  not. 

.,  ,?^^'°"  ^3  enacts  that  "  an  appeal  shall 
**  lie"  (and  it  is  important  to  remark  that  the 
word   "appeal"   is    used    in  this   Section) 


'*  against  an  order  of  a  Sub-Registrar  refus- 
"  ing  to  admit  a  document  to  registration 
"  (whether  the  registration  of  such  docu- 
**  ment  is  compulsory  or  optional)  to  the 
'*  Registrar  to  whom  such  Sub-Registrar  is 
"  subordinate,  if  presented  to  such  Registrar 
"  within  30  days  from  the  date  of  the  order, 
"  and  the  Registrar  may  reverse  or  alter 
**  such  order.  " 

Section  82  enacts  that  **  every  registering 
"  officer  who  shall  refuse  to  register  a 
"  document,  except  one  which  he  has  a 
"  discretion  to  refuse  to  accept  for  registra- 
"  tion,  or  except  one  which  he  has  refused 
*'  to  register  solely  because  the  property  to 
"  which  it  relates  is  not  situate  within  his 
"  district  or  sub-district,  shall  make  an  order 
"  of  refusal,  and  record  his  reasons  for  such 
"  order  in  his  Book  No.  2,  and  endorse  the 
**  w^ords  *  registration  refused  '  on  the  docu- 
"  ment ;  and  on  application  made  by  any 
**  person  executing  or  claiming  under  the 
"  document,  and,  on  his  furnishing  a  statnped 
**  paper  of  the  value  of  eight  annas,  shall, 
*'  without  unnecessary  delay,  give  him  a 
**  copy  of  the  reasons  so  recorded.  No 
"  registering  officer  shall  accept  for  registra- 
**  tion  a  document  so  endorsed  unless  and 
"  until  an  appeal  shall  have  been  presented 
"  under  the  provisions  herein  contained  and 
•*  decided  in  favor  of  the  appellant." 

Such,  then,  are  the  provisions  as  regards 
an  appeal.  In  addition  to  the  appeal,  comes 
Section  84,  which  enacts  that,  "  if  a  Registrar 
"  or  Registrar-General  shall,  under  Section  82, 
"  make  an  order  of  refusal  to  register  any 
"  document  referred  to  in  Section  29,  or  if 
"  a  refusal  to  register  shall  have  been  made 
"  under  Section  15  of  Act  XVI.  of  1864,  or 
"  if  he  shall,  under  Section  83,  on  appeal, 
**  make  an  order  of  reftisal  to  direct  the 
''  registration  of  such  document,  it  shall  be 
"  lawful  for  any  person  claiming  thereunder, 
•*  his  representative,  assign,  or  agent  author- 
'*  ized  as  aforesaid,  within  30  days  after 
"  the  making  of  such  order  of  refusal,  to 
"  apply  by  petition  to  the  District  Court, 
*'  in  order  to  establish  his  right  to  have 
"  such  document  registered." 

It  then  states  what  the  petition  shall 
contain,  and  directs  the  Court  to  fix  a  day 
for  the  hearing  of  the  petition  (not  for  the 
hearing  of  the  appeal).  The  form  of  the 
petition  is  given  in  the  schedule  to  the  Act. 
It  is  directed  to  the  Judge  of  the  District 
Court,  and  is  stated  to  be  the  petition  of  the 
particular  individual  who  applies.  It  states 
that  an  instrument  was  executed,  and  then 
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in  Clause  4,  that  on  a  certain  day,  the  peti- 
tioner presented  the  said  instrument  for 
registration  under  the  Act  in  the  office  of 
the  Sub-Registrar,  "  and  on  such  presenta- 
"  tion  the  party  said  to  have  executed  it 
"  appeared  personally  before  the  Sub-Regis- 
"  trar,  and  admitted  the  execution  of  the  said 
"  instrument  (or  and  falsely  denied  the 
"  execution  of  the  said  instrument)." 

In  the  present  case,  the  petition  would  be 
that  the  person  falsely  denied  the  execution 
of  the  deed,  the  petitioner  alleging  that  he 
did  execute  it. 

There  are  some  other  allegations  in  the 
form  of  petition  given  in  the  schedule, 
and  it  concludes  by  praying  that  "  your 
Honour"  (that  is,  the  Judge)  "  will  order 
the  Sub-Registrar  to  register  the  said  in- 
strument." 

By  Section  84,  as  I  have  already  shown, 
the  Court  is  to  fix  a  day  for  the  hearing 
of  the  petition.  Now,  when  the  Legisla- 
ture directs  a  day  to  be  fixed  for  the  hear- 
ing of  the  petition,  it  impliedly  directs  that 
the  Judge  shall  hear  the  petition,  and  also 
that  he  shall  determine  it.  How  is  the 
Judge  to  determine  upon  a  petition  in  which 
it  is  stated  that  the  conveying  party  has 
falsely  denied  the  execution  of  the  instru- 
ment, unless  he  tries  whether  the  instru- 
ment was  really  executed  or  not.  The  peti- 
tion is  not  merely  that  the  conveying  party 
denied  the  execution,  but  that  he  falsely 
denied  that  he  had  executed  it.  The  Judge 
must,  then,  try  the  question  whether  the 
denial  was  false  or  not,  which  involves  the 
question  whether  the  document  was  really 
executed  or  not. 


Section  84  goes  on  :  "  On  the  day  so 
fixed  as  aforesaid,  the  Court  may,  if  it 
shall  think  proper,  and  if  the  requirements 
of  the  law  for  the  time  being  in  force 
have  been  complied  with  on  the  part  of 
the  petitioner  so  as  to  entitle  the  docu- 
ment to  registration,  order  such  Registrar 
or  Registrar-General  to  register  the  docu- 
ment, or  to  direct  its  registration  in  the 
proper  manner,  and  he  shall  thereupon 
obey  such  order,  and  shall,  so  far  as  may 
be  practicable,  follow  the  procedure  pre- 
scribed in  Sections  66,  67,  and  68." 

Now,  how  can  the  Judge  say  whether  he 
thinks  proper  to  order  the  document  to  be 
registered  of  which  the  conveying  party 
has  denied  the  execution,  and  when  the  pe- 
titioner alleges  that  that  is  a  false  denial, 
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unless  he  tries  the  question  whether  the 
conveying  party  did  execute  or  not  ?  If  be 
is  to  try  that  question,  there  is  only  one 
mode  of  trying  it.  It  appears  to  me  to  be 
clear  that,  whether  the  Sub-Registrar  or 
Registrar-General  has  power  to  examioe 
witnesses  or  not  as  to  the  fact  of  execu- 
tion, the  petition  to  the  Judge  is  not  an 
appeal  to  him  from  the  decision  of  the  Sub- 
Registrar  or  Registrar-General,  but  is  a 
mode  of  bringing  the  question  before  the 
judge  as  a  Court  of  original  jurisdiction  in 
order  to  determine  whether  an  order  ought 
to  be  made  for  the  registration  of  the  docu- 
ment. 

It  is  urged  that  the  petition  is  an  appeal 
to  the  Judge;  and  in  corroboration  of  that 
position,  the  last  Clause  of  Section  84  is 
quoted.  It  runs  thus  :  "  Provided  that,  when 
"  the  officer  presiding  over  the  District  Court 
"  stiall  himself,  as  registering  officer,  have 
"  made  any  order  appealed  against  under 
"  this  Section,  the  petition  shall,  within 
'*  60  days  after  the  making  of  such  order, 
*'  be  presented  to  the  High  Court,  and  the 
"  provisions  contained  in  the  former  part 
"  of  this  Section  shall,  fnutaJis  muiandis, 
"  apply  to  such  petition  and  the  order  (if  any) 
**  thereon." 

It  appears  to  me  that  the  words  "ap- 
pealed against"  mean  the  order  which  is 
objected  to,  and  are  not  used  strictly  in  the 
sense  of  an  appeal  from  the  Judge  to  him- 
self. The  petition  is  described  in  Section 
84,  not  as  a  petition  of  appeal,  but  as  a  peti- 
tion to  establish  his  right  to  have  the 
document  registered.  Moreover,  the  peti- 
tion does  not  pray  that  the  Judge  will  re- 
verse the  order  of  the  Sub -Registrar,  but  that 
he  will  order  the  Sub-Registrar  to  registerthc 
instrument.  The  Sub-Registrar  or  the  Re- 
gistrar-General could  not  make  an  order  on 
himself  to  register.  He  may  refuse  to  re- 
gister, and  the  Judge  may  order  him  to  re- 
gister. If  an  officer  refuse  to  do  an  act  which 
he  is  bound  to  do,  and  another  officer  has 
power  to  order  him  to  do  it,  the  application 
for  such  an  order  is  not  an  appeal  from  the 
officer  who  refuses,  but  an  original  application 
for  an  order  upon  him  to  do  it. 

But  even  if  the  petition  to  the  Judge  is 
an  appeal,  there  is  nothing  to  show  that  he 
cannot  examine  witnesses  and  try  the  issue 
upon  which  his  decision  is  to  depend. 

Looking,  then,  to  the  whole  of  this  Act, 
it  appears  to  me  that  the  Judge  has  power 
to    examine    witnesses,  and    to   determine 
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whether  there  has  been  a  false  denial  of  the 
execution  of  the  document. 

Mr.  Justice  Markby  says  :  '•'  Moreover,  if 
the  proceeding  under  Section  84  be  only  an 
appeal,  I  can  understand  why  that  simple 
and  cheaper  proceeding  was  substituted  for 
the  regular  suit  provided  for  in  Section  1 5 
of  the  Act  of  1864  ;  whereas,  if  it  was  in- 
tended that  there  should  be,  under  Section 
84,  a  judicial  determination  of  the  fact 
of  execution,  I  think  that  the  regular  suit 
would  have  been  retained." 

It  seems  to  me  that  the  regular  suit  was  got 
rid  of  and  the  simple  form  of  a  petition 
substituted  in  order  to  get  rid  of  a  further 
appeal  from  the  Judge  to  the  High  Court. 
If  a  regular  suit  in  a  Civil  Court  were  lo  be 
necessary  for  the  purpose  of  establishing 
the  light  to  have  a  document  registered,  a 
regular  appeal  would  lie  from  the  decision 
of  the  Judge  in  that  suit  to  the  High  Court  ; 
but  ihe  object  being  that  the  Judge  should 
merely  decide  whether  the  document  should 
be  put  on  the  registry  or  not,  and  not  to 
determine  the  rights  of  the  parties,  the  Sec- 
tion directs  that  the  Cotirt  may,  if  it  thinks 
proper,  order  the  Registrar  or  Registrar-Gen- 
eral to  register  the  document  or  to  order  its 
registration  in  the  proper  manner,  and  that 
the  Registrar  or  Registrar-General  shall 
obey  such  order. 

The  Judge,  then,  if  he  decides  that  the 
execution  of  the  document  has  been  falsely 
denied,  and  that  the  document  was,  in  fact, 
executed,  may  make  an  order  that  the  docu- 
ment is  to  be  registered,  and  the  Registrar 
is  bound  to  obey  that  order. 

The  mere  registration  of  a  document  does 
not  affect  the  title  of  the  parlies.  It  is 
still  only  a  document  which  has  been  rc£*is- 
tcred,  and  if  the  party  wishes  to  enforce  the 
document  by  suit,  the  mere  fact  of  registra- 
tion does  not  preclude  the  Civil  Court  from 
trying  whether  the  document  was  executed 
or  not  But  if  a  regular  suit  were  necessa- 
ry to  enforce  registration,  it  would  be  subject 
to  all  the  rules  applicable  to  appeals  in  such 
8uils,  and  then  another  regular,  suit  with 
further  appeals  might  become  necessary  to 
enforce  performance  of  the  document. 

It  appears  to  me  that  Mr.  Justice  Kemp 
'fas  right  so  far  as  he  would  reverse  the 
order  of  the  Judge  refusing  to  accept  juris- 
diction, and  direct  the  Judge  to  proceed  to 
try  the  petition.  I  think,  however,  that  the 
Judge  has  no  power  to  remand  the  case  to 


the  Sub- Registrar  for  the  purpose  of  examin- 
ing witnesses.  The  determination  of  the 
petition  w^as,  in  my  opinion,  a  matter  of  origin- 
al jurisdiction  in  the  Judge,  and  he  ought 
not  to  remand  the  case  to  the  Sub-Regifitrar 
for  trial.  Subject  to  that  modification  of  the 
order  proposed  to  be  passed  by  Mr.  Justice 
Kemp,  I  would  affirm  his  decision. 

Considering  that  the  Judges  of  the  Divi- 
sion Bench  differed  in  opinion,  and  that  this 
Bench  is  not  quite  unanimous,  we  think  that 
there  should  be  no  costs  on  either  side. 

Jackson,  J. — I  am  of  the  same  opinion. 
It  appears  to  me  that  the  confusion  that  has 
arisen  in  this  matter  results  very  mainly 
from  the  use,  I  may  say  the  unfortunate 
use,  of  the  words  **  order  appealed  against" 
contained  in  the  last  Clause  of  Section  84  of 
the  Registration  Act.  And  it  is,  I  suppose, 
with  reference  to  that  expression  that  Mr. 
Justice  Markby  observes  in  his  judgment 
that  the  petition  is  by  the  Act  itself  calTed  an 
appeal.  Now,  the  Act  itself  does  not  speak 
precisely  of  the  petition  as  an  appeal,  al- 
though it  does  in  that  Section  refer  to  the 
order  which  is  to  be  questioned  as  an  order 
"appealed  against.''  And  I  entirely  concur 
with  the  Chief  Justice,  where  he  says  that 
the  words  "appealed  against"  used  in  that 
Section  only  mean  "  complained  of "  or  "  ob- 
jected to." 

In  point  of  fact,  not  only  does  that  Sec- 
tion not  speak  of  the  petition  as  an  appeal, 
but  the  whole  tenor  of  the  Section,  as  well 
as  the  form  of  petition,  appears  to  me  en- 
tirely to  contravene  the  notion  of  the  petition 
being  in  the  nature  of  an  appeal.  The 
matter  which  it  is  proposed  that  the  Judge 
should  try  in  that  petition  contains,  amongst 
other  things,  a  subject  of  which  the  Sub- 
Registrar  could  not  take  cdgnizance,  namely, 
the  false  denial  of  the  vendor  that  he  exe- 
cuted the  deed. 

The  petition  also  is  one  which  requires 
to  be  verified,  that  is  to  say,  that  the  peti- 
tioner has  to  make  affirmation  to  the  truth 
of  the  facts  which  he  alleges,  in  the  same 
manner  as  the  Code  of  Civil  Procedure 
prescribes  for  verification  of  a  plaint — a 
procedure  which  would  not  be  applicable  to 
the  case  if  it  were  an  appeal  from  the  order 
of  the  registering  officer. 

Mr.  Justice  Markby  also  observes  :  "The 
"only  judgment  which  the  Judge  can  give  is, 
"  that  the  requirements  of  the  law  have 
"  been  complied  with  by  the  parties  seeking 
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"  registration,  and  if  he  is  satrsfied  of  that, 
"then  it  is  still  discretionary  with  the 
"  Judge  whether  or  no  he  will  direct  regis- 
"  tration."  I  do  not  understand  in  that  way 
the  words  of  the  last  Clause  but  one  of 
the  Section.  The  words  are  :  "  On  the  day 
"  so  fixed  as  aforesaid,  the  Court  may,  if  it 
"think  proper,  and  if  the  requirements  of 
"  the  law  for  the  time  being  in  force  have 
"  been  complied  with  on  the  part  of  the 
"  petitioner  so  as  to  entitle  the  document  to 
"registration,  order  such  Registrar  or 
"  Registrar-General  to  register  the  docu- 
"  ment,  or  to  direct  the  registration  in  the 
"  proper  manner,"  and  so  on.  Now,  the 
matter  which  the  Court  has  to  determine  up- 
on that  petition  is  the  right  of  the  petition- 
er to  have  the  document  registered.  Then 
the  words  "  if  it  shall  think  proper "  I  un- 
derstand to  mean,  if  the  right  of  the  peti- 
tioner shall  be  established  to  the  satisfaction 
of  the  Court;  and  then  the  words  which 
follo\^  relating  to  the  requirements  of  the 
law,  I  understand  to  be  a  limitation  up- 
on the  authority  of  the  Court ;  that  is  to  say, 
whatever  the  lights  of  the  petitioner  may 
be,  the  Court  is  not  to  make  the  order  un- 
less the  requirements  of  the  registration  law 
have  been  complied  with. 

That  is  all  that  I  think  it  necessary  to 
add  to  the  judgment  delivered  by  the  Chief 
Justice.  In  other  respects,  I  entirely  con- 
cur in  that  judgment. 

I  only  wish  further  to  observe  that  the 
same  reasons  which  lead  me  to  the  conclusion 
that  the  petition  referred  to  in  Section  84 
is  a  petition  of  original  jurisdiction,  and  not 
an  appeal,  compel  me  also  to  assent  to  the 
modification  which  the  learned  Chief  Justice 
proposes  to  make  to  the  decision  of  Mr 
Justice  Kemp. 

Macpherson,  J. — In  this  case,  the  tendency 
of  my  opinion  has  been  in  favor  of  the  view 
which  has  been  taken  by  Mr.  Justice  Markby  ; 
and  I  may  say  that  the  only  thing  which  has 
very  substantially  shaken  my  opinion  is  the 
schedule  to  the  Act,  which  schedule  gives 
a  form  of  the  petition  which  is  to  be  pre- 
sented under  Section  84  to  the  Judge. 
It  is  impossible  to  deny  that  the  words  made 
use  of  in  that  form  do  lead  to  the  conclusion 
that  it  was  intended  that  evidence  should  be 
taken  by  the  Judge.  As,  however,  the  ma- 
jority of  the  Court  would  affirm  the  judg- 
ment of  Mr.  Justice  Kemp,  it  is  unnecessary 
for  me  to  say  more  than  that  I  still  enter- 
tain doubts  on  the  subject. 


The  nth  December  1869. 

Present  : 

The  Hon'ble  Dwarkanath  Hitter  and  Sir 
Charles  Hobhouse,  Bari.,  Judges. 

Misjoinder  of  parties — Special  appeal— Arrears 
01  rent — Execution-sale — Widow's  life-inter- 


est. 


Case  No.  181 2  of  1869. 


Special  Appeal  from  a  decision  passed  h 
the  Officiating  Additional  Judge  fif 
Backer  gunge  ^  dated  the  10th  May  i86g, 
reversing  a  decision  of  the  Sudder  Ameen 
of  that  District,  dated  the  igth  March 
iS6g. 

Tiluck  Chun'der  Chuckerbutly  (Defendant), 

Appellanty 

versus 

Muddun  Mohun  Joogee  and  othersf  Plaintiffs), 

Respondents. 

Bahoos  Ashootosh  Chatterjee,  Umurendro- 
nath  Chatterjee,  and  Jaduh  Chunder  Seal 
for  Appellant. 

No  one  for  Respondents. 

Misjoinder  of  parties  is  not  an  objection  which  can  be 
allowed  to  be  taken  in  special  appeal. 

Where  a  widow's  estate  is  sold  for  arrears  oC  rent, 
it  is  not  merely  the  widow's  life-interest  that  b  trans- 
ferred, and  the  reversionary  heir  cannot  follow  the  estate 
after  her  death. 

Mitter,  J. — On  the  first  point  taken  by  the 
pleader  for  the  special  appellant,  we  arc  of 
opinion  that  misjoinder  of  parties  is  not  an 
objection  which  can  in  this  case  be  allowed 
to  be  taken  at  this  late  stage  of  the  proceed- 
ings. 

As  to  the  second  point,  we  think  the  con- 
tention of  the  special  appellant  is  right 
The  zemindar  obtained  a  decree  for  arrears 
of  rent  against  the  maternal  aunt  of  the 
plaintiff,  special  respondent,  who  was  ihen 
in  possession  of  the  estate  as  the  legal  heir 
and  representative  of  her  husband  IVIoheah 
Chunder,  and  in  execution  of  that  decree  the 
properties  which  form  the  subject-matter  <^ 
this  special  appeal,  namely,  a  7-annas  share  \ 
of  plot  No.  17  and  plot  No.  25,  and  a  3  anna*  | 
and  15  gundas  share  of  plot  No.  22,  were  1 
put  up  to  sale  under  the  provisions  of  Act 
X.  of  1859,  and  purchased  by  the  vendor  of 
the  special  appellant.  The  Lower  Appellate 
Court  seems  to  be  of  opinion  that  the  effect 
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of  this  sale  was  merely  to  transfer  to  the 
special  appellant's  vendor  the  life-interest 
which  the  widow  possessed  in  the  tenure. 
We  think  that  this  opinion  is  erroneous. 
The  rent  due  to  the  zemindar  cannot  under 
any  circumstances  be  treated  as  a  personal 
debt  of  the  widow;  and  if  the  zemindar 
thought  it  proper  to  put  up  the  properties 
now  in  dispute  for  sale  for  the  realization 
of  that  rent,  after  having  obtained  a  decree 
for  it  in  due  course  of  law,  the  reversionary 
heir  can  have  no  right  to  come  in  after  the 
death  of  the  widow,  and  take  back  those 
properties  from  the  hands  of  the  purchaser. 
If  the  widow  had  contracted  a  debt  to  meet 
the  zemindar's  demand  for  rent  and  then  alien- 
ated a  part  of  her  husband's  estate  for  the 
satisfaction  of  that  debt,  the  alienation  would 
have  been  good  and  valid  in  law;  and  we 
do  not  see  reason  why  less  eflFect  is  to  be 
given  to  a  decree  passed  by  a  Court  of 
competent  jurisdiction,  in  execution  of  which 
decree  certain  properties  belonging  to  the 
estate  of  the  widow's  husband  were  brought 
to  sale  and  purchased  by  the  special  appel- 
lant's vendor. 

Holding  this  view  of  the  case,  we  are  of 
opinion  that  the  decision  of  the  Lower  Ap- 
pellate Court,  so  far  as  it  relates  to  the  pro- 
perties mentioned  above,  must  be  reversed 
and  that  of  the  first  Court  restored,  with 
costs  of  this  appeal  and  the  costs  of  the  Lower 
Appellate  Court. 


The  13th  December  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
J^tUe,  and  the  Hon'ble  A.  G.  Macpher- 
son,  Judge. 

Deposit  in  Court 

Case  No.  191  of  1869. 

Mmellaneous  Appeal  from  an  order  passed 
h  the  Subordinate  Judge  ofjessore,  dated 
Ihe  20th  March  i86g, 

Bisscssur  Singh  (Decree-holder),  Appellant, 

versus 

Nim  Chand  Bose  and  others  (Judgment- 
debtors),  Respondents,  " 

Baboo  Chunder  Madhub  Ghose 
for  Appellant. 

Bahoos  Romesh  Chunder  Mitter  and 
Anund  Chunder  Ghossal  for  Respondents.     ' 
Vol,  XII. 


Where  a  decree  treats  an  estate  as  primarily  liable  to 
dischargfe  a  debt  with  interest,  the  proprietor  (or  his 
heirs)  has  a  rig-ht  to  pay  the  money  into  Court  to  pro- 
tect himself  from  being  made  responsible  to  indemnify 
the  sureties;  and  if  the  money  is  deposited  for  the  purpose 
of  satisfying*  the  decree,  it  is  unnecessary  for  the  Court 
to  inquire  whether  it  was  deposited  under  authority 
from  the  proprietor  or  his  heirs. 

Peacock,  C.  J. — We  do  not  think  it  neces- 
sary to  interfere  with  the  order  in  this  case. 
The  decree  treats  Ashrufoonissa's  estate  as 
primarily  liable  to  discharge  the  debt,  with 
interest  at  12  per  cent,  per  annum.  Such 
being  the  case,  the  principal  Ashrufoonissa 
or  her  heirs  would  have  a  right  to  come 
into  Court,  and  to  satisfy  the  decree  by  pay- 
ing the  principal  sum'  and  12  per  cent,  in- 
terest, in  order  to  protect  herself  from  being 
made  responsible  to  indemnify  the  sureties 
if  they  should  have  to  pay  the  principal  and 
interest  at  i  per  cent,  per  diem.  Some 
one  has  brought  the  principal  and  interest 
at  1 2  per  cent,  per  annum  into  Court  for  the 
purpose  of  protecting  Ashrufoonissa  or 
her  heirs,  and  there  the  money  is  ready  to 
be  taken  out  by  the  execution-creditor.  It 
appears  to  us  to  be  unnecessary  to  enquire 
whether  the  person  who  deposited  the 
money  in  Court  for  the  benefit  of  Ash- 
rufoonissa or  her  heirs  had  authority  from 
her  or  them  to  do  so,  inasmuch  as  the  money 
is  in  Court  for  the  purpose  of  satisfying  the 
decree  of  the  execution-creditor. 

The  order  of  the  Judge  is  afilirmed  with 
costs. 


The  13th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  A.  G.  Mac- 
pherson.  Judge, 

Application  under  Act  XXVII.,  x86o. 
Case  No.  333  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Moorshedahad, 
dated  the  jth  July  t86g. 

Fuzl  Moula  (Petitioner),  Appellant^ 

versus 

Gholaro  Shurruff  and  others  (Opposite  Party), 

Respondents. 

Baboo  Motee  Lall  Mookerjee  for  Appellant. 
Baboo  Rash  Beharee  Ghose  for  Respondents. 
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Where  application  is  made  for  a  certificate  under  Act 
XXVII.  of  i860  on  the  allegation  that  there  are  debts 
due  to  the  estate  of  the  deceased,  and  the  allcsration  is 
not  denied,  the  Court  is  bound  tu  hear  the  pelition. 

Peacock,  C.  J. — We'  think  that  this  case 
ought  to  be  remanded  to  the  Judge  10  try 
whether  the  petitioner,  appellant,  is  entitled 
to  a  certificate. 

Section  2  of  Act  XXVII.  of  i860  says 
that  no  debtor  to  an  estate  shall  be  liable 
to  pay  the  debt  except  on  the  production 
of  a  certificate.  The  allegation  in  the  peti- 
tion in  this  case  was  that  there  were  debts 
due  to  the  estate  of  the  deceased,  and  that 
the  applicant  required  a  certificate  to  enable 
him  to  collect  those  debts.  There  was 
not  any  denial  that  such  debts  existed,  and 
under  Section  3  the  Court  was  bound,  in 
our  opinion,  to  hear  the  petition.  The 
Judge  has  decided  against  the  alleged 
widow  who  is  a  respondent  and  was  also  a 
claimant  for  a  certificate.  The  case  must, 
therefore,  be  remanded  to  the  Lower  Court 
to  try  Vhether  Fuzl  Moula,  the  petitioner, 
appellant,  is  entitled  to  a  certificate ;  and 
if  the  Judge  finds  him  to  be  entitled,  he 
will  grant  the  same  accordingly. 


The  13th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  A.  G.  Mac- 
pherson,  Judge. 

Section  17,  Act  X.,  1859— Notice  of  enhancement 

Case  No.  iioi  of  1869  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of 
Backergunge,  dated  the  2^th  February 
i86g^  reversing  a  decision  of  the  Deputy 
Collector  of  Dukhin  Shabaspore,  dated 
the  2$th  September  t86y, 

Kaleenath  Chowdhry  (Plaintiff),  Appellant, 

versus 

Humee  Bibee  and  others  (Defendants), 
Respondents. 

Baboos  Sreenath  Doss,  Kalee  Mohun  Doss, 
and  Kasheekant  Sein  for  Appellant. 

Baboos     Unnoda     Per  shad    Banerjee    and 
Romesh  Chunder  Mitter  for  Respondents. 


The  inaccuracy  ot  a  notice  in  coasec^uence  of  its  not 
specifying  properly  the  grounds  on  which  enhaacemMt 
is  claimed  is  a  substantial  objection  to  the  maintcoaace 
of  a  suit  for  enhanced  rent  under  that  notice. 

Section  17,  A<5\  X.  of  1859,  does  not  mean  that  ewj 
under-tenant  to  whomfnotice  is  given  may  be  enhanoeo, 
but  only  that,  in  those  cases  in  which  his  rent  can  be 
enhanced,  it  is  not  to  be  enhanced  unless  notice  is  givca. 

A  notice  of  enhancement  to  a  neem-howaladar  vrts 
held  to  be  insufficient,  because  in  stating  that  the  ntt 
sought  to  be  enhanced  was  less  than  that  paid  for 
neighbouring  lands,  it  left  it  uncertain  whether  the  latter 
rate  was  paid  by  similar  neem-howaladars  or  by  ryots; 
Clause  I,  Section  17,  applying  to  ryots  and  not  to 
middlemen. 

Peacock,  C,  J, — It  appears  to  me  that  in 
this  case  the  Judge  was  right,  and  that  ibe 
notice  was  insufficient. 

It  has  been  contended  on  behalf  of  the  ap- 
pellant that  Section  17  of  Aft  X.  of  1859  ex- 
tends only  to  ryots  and  not  to  neem-howa- 
ladars or  intermediate  holders,  and  that 
consequently  the  grounds  of  enhancement 
specified  in  that  Section  do  not  apply  to 
neem-howaladars.  If  that  contention  is 
correct,  I  know  of  no  law  which  savs  that 
a  neem-howaladar  may  have  his  rent  en- 
hanced upon  the  ground  that  the  value  of 
the  produce  or  the  productive  powers  of  the 
land  have  increased  otherwise  than  by  the 
agency  or  at  the  expense  of  the  ryot.  The 
words  used  in  the  Section  are  ''  by  the  ageth 
cy  or  at  the  expense  of  the  ryot  J* 


It  is  contended  also  that,  although  Section 
17  does  not  apply  to  neem-howaladars,  Sec- 
tion 1 3  does.  The  substance  of  thai  Sec- 
tion is  that  no  under-tenant  or  ryot  is  to 
have  his  rent  enhanced  without  having  pre- 
vious notice  served  on  him  specifying  the 
grounds  of  enhancement.  But  although 
that  Section  savs  that  no  under-tenant  is  to 
be  assessed  without  notice,  it  does  not  say 
that  every  under-tenant  to  whom  notice  is 
given  may  be  enhanced.  The  only  meaning 
of  the  Section  is  that  in  those  cases  in  which 
he  can  be  enhanced,  he  is  not  to  be  enhanced 
unless  notice  is  given.  The  under-tenants 
to  whom  that  Section  extends  are  those  ^ho 
hold  or  cultivate  lands  without  any  written 
engagement,  or  under  a  written  engagetnent 
not  specifying  the  period  of  such  engage- 
ment, or  whose  engagement  has  expired,  and 
these  under-tenants  are  not  to  be  enhanced 
unless  a  written  notice  is  served  on  them,  on 
or  before  the  month  of  Chyel,  specifying 
the  rent  to  which  they  will  be  subject  for 
the  ensuing  year  and  the  grounds  upon 
which  enhancement  is  claimed. 

In  Dyaram's  cases,  to  which  reference 
is    made    by    the     Privy    Council   in  the 
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case  of  Dhunput  Singh  versus  Gooman 
Singh,  9  Weekly  Reporter,  Privy  Council, 
page  3,  and  which  has  also  been  cited  before 
us,  it  was  held  by  the  late  Siidder  Court 
that  upon  proof  of  the  right  to  hold  the 
lands  as  a  mowrosee  ijarah,  or  hereditary 
leasehold,  at  the  customary  rent  of  the  per- 
gunnah,  ihe  tenant  would  be  liable  to  be 
turned  oat  of  his  tenure  if  he  should  refuse 
to  pay  the  customary  rent  of  the  pergunnah. 
It  was  not  decided  in  that  case  that  if  the 
tenant  should  be  unwilling  to  pay  the  en- 
hanced rent  claimed,  he  would  be  liable  to 
have  his  rent  enhanced  compulsorily  with- 
out his  consent.  There  is  a  great  distinc- 
tion between  ejecting  a  tenant  who  holds  for 
an  uncertain  term  or  for  a  term  which  has 
expired,  or  whose  lease  has  been  cancelled,  if 
be  refuse  to  pay  an  enhanced  rent,  and 
compelling  him  to  pay  an  enhanced  rent 
without  his  consent. 

In  this  case,  it  does  not  appear  whether 
the  engagement  was  a  written  one  or  not,  or 
whether  it  was  for  a  fixed  period  or  not,  as 
no  evidence  was  given  on  that  point. 

Having  guarded  myself  against  being 
supposed  to  express  any  opinion  that  in  this 
case  the  neem-howaladar  could  have  had 
his  rent  enhanced  provided  sufficient  notice 
had  been  given  to  him,  it  appears  to  me  that 
the  notice  in  this  case  was  insufficient. 
The  Section  requires  the  notice  to  specify 
the  rent  which  the  tenant  shall  be  liable  to 
pay  during  the  ensuing  year,  and  the  ground 
on  which  any  enhancement  of  rent  is 
claimed.  Now,  in  this  case  the  tenant  had 
notice  that  *'  according  to  the  rate  which 
"prevailed  in  the  village  and  in  the  ad- 
"jicent  villages,  and  without  his  labor  or 
**  expense,  the  productive  powers  of  the 
*Mands  having  increased,  a  jumma  of  442 
"rupees  14  annas  was  fixed  according  to 
"the  several  descriptions  of  lands."  It  also 
states  "that  the  land  is  held  without  settle- 
'*ment  at  47  rupees,  the  admitted  jumma, 
**at  a  nirick  (or  rate)  less  than  that  paid 
"for  neighbouring  lands."  The  plaint  also 
speaks  of  the  rate  paid  by  adjoining  lands; 
but  whether  the  rate  referred  to  by  the 
notice  was  the  rate  paid  by  similar  neem- 
howaladars  in  the  neighbouring  lands,  or 
the  rate  paid  by  ryots  of  the  neighbouring 
lands,  was  wholly  uncertain.  It  appears  to 
ine  that  upon  that  ground  the  notice  was 
insufficient. 

But,  further,  the  appellant  has  shown 
what  he  meant  by  the  rate  paid  by  neigh 


bouring  lands,  because  when  the  first  Court 
enhanced  his  rent  to  the  rate  which  that 
Court  found  to  be  the  rate  payable  for 
similar  tenures  in  the  neighbouring  lands, 
he  added  a  ground  of  appeal  to  the  Judge 
under  Section  348,  Act  VIII.  of  1859,  in 
which  he  objected  that  he  had  a  decree 
merely  for  the  rate  paid  for  similar  tenures, 
whereas  he  ought  to  have  got  the  rate  paid 
by  ryots  of  similar  lands;  and  we  therefore 
have  his  own  construction  of  his  own  notice 
similar  to  that  which  I  have  put  upon  it. 

The  plaintiff  was  clearly  not  entitled  to 
make  his  neem-howaladar  pay  the  same 
rates  as  the  neem-howaladar  received  from 
the  ryots,  otherwise  the  neem-howaladar 
would  have  no  'benefit  from  his  holding. 
Several  neem-howaladars  might  hold  tenures 
of  a  similar  description,  but  it  would  be 
unjust  to  make  them  all  pay  similar  rates 
unless  their  ryots  held  of  them  upon  similar 
terms.  The  ist  Clause  of  Section  17  applies 
to  ryots,  and  not,  as  it  appears  to  4ne,  to 
middlemen. 

In  Dhunput  Singh's  case,  9  Weekly 
Reporter,  Privy  Council,  page  3,  the  Judicial 
Committee  say  :  "  There  is  another  ground 
"  upon  which  though  it  does  not  seem  to 
"  have  occurred  to  the  Court  below,  their 
"  Lordships  cannot  but  think  that  the 
"  present  suit  ought  to  have  been  dismissed. 
'*  It  has  been  seen  that  the  respondents  were 
"  sued  as  occupying  ryots  liable  for  the 
•*  rent  assessed  upon  them  in  that  character; 
"  that  the  FTigh  Court  held  that,  considered 
"  as  ryots,  they  were  protected  by  the  3rd 
"and  4th  Sections  of  the  Act;  and  that 
"  thereupon  the  appellant,  shifting  his 
"  ground,  and  treating  the  respondents,  not 
as  ryots,  but  as  tenants  intermediate 
between  him  and  the  ryots,  obtained  an 
order  for  review.  But  if  the  respondents 
"  were  tenants  intermediate  between  the 
"proprietor  and  the  ryot,  that  fact  seems 
**  to  raise  objections  both  of  form  and  sub- 
"  stance  fatal  to  the  maintenance  of  the 
present  suit.  The  notice  on  which  it  was 
founded  did  not,  in  that  case,  accurately 
"  specify  the  ground  on  which  enhance- 
'*  ment  of  rent  was  desired,  and  the  assess- 
"  ment  on  which  the  sum  sued  for  was 
"  calculated  was  improperly  made. 

That  case  appears  to  me  to  show  that  the 
inaccuracy  in  a  notice  in  consequence  of  its 
not  specifying  properly  the  grounds  on 
which  enhancement  is  claimed  is  a  sub- 
stantial objection  to   the  maintenance  of  a 
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suit  for  rent  enhanced  under  that  notice,  and 
I  think  that  the  plaintiff's  suit  in  this  case 
was  properly  dismissed.  I  would,  therefore, 
affirm  the  decision  of  the  Judge  in  that 
respect  with  costs. 

Macpherson,  y.--I  also  think  that  the 
notice  was  bad,  and  therefore  that  the 
decision  of  the  Judge  ought  to  be  affirmed. 


The  13th  December  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bari.,  Judges. 

Sale  in  execution — Payment  of  purchase-money. 

Case  No.  1823  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah, 
dated  the  12th  July  i86g^  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that 
District,  dated  the  igth  August  1868, 

Fyazooddeen  Bhooya  (Defendant), 
Appellant, 

versus 

Shumsunnissa  Beebee  (Plaintiff),  Respondent, 

Mr,   J,    S.   Rochfort  and  Baboo  Sreenalh 
Doss  for  Appellant. 

Mr,  R.   T,   Allan  and  Baboo  Ashootosh 
Dhur  for  Respondent. 

Where  a  tenure  is  sold  in  execution  of  a  decree 
for  arrears  of  rent,  and  a  certificate  of  sale  is  granted 
by  the  Collector,  it  must  be  presumed  that  all  the  ordi- 
nary proceedings  relating  to  the  payment  of  the  pur- 
chase>money  have  been  fulKlled. 

A  sale  to  a  bottdjide  purchaser  fcr  valuable  consider- 
ation in  execution  of  a  decree  outstanding  and  in  force 
at  the  time,  is  a  good  and  valid  sale. 

Hobhouse,  J, — The  material  facts  of  this 
case,  as  stated  by  the  pleader  of  the  special 
appellant,  are  these  : — 

On  the  26lh  March  1866.  the  surburakar 
of  the  estate  of  one  Dewan  Anwar  Alii  sued 
the  defendant  in  this  case  for  arrears  of  rent, 
and,  on  the  i6th  April  1866,  obtained  an 
eX'parte  decree.  Execution  was  taken  out 
on  the  20th  April  1866.  The  tenure  of  the 
defendant  was  sold  on  the  i8th  May  1866, 
and  the  plaintiff  became  the  purchaser. 

On  the  20lh  May  1866,  the  defendant 
asked  for  a  review.     'I'he  review  was  admit- 


ted on  the  ground  that  notice  had  not  been 
served  upon  the  defendant,  and  the  eventual 
result  of  the  litigation  was  a  decree  in  full 
against  the  defendant,  given  by  the  Judge 
on  the  2 1  St  September  1866. 

Meantime,  the  present  plainlifT  asked  the 
Collector  to  grant  him  the  usual  certificate 
of  sale.  This  was  at  first  refused,  then 
granted,  then  again  refused,  then  again 
granted,  and  at  last  finally  refused  by  ibe 
Board  of  Revenue,  the  Chief  Revenue  .Author- 
ity. 

The  plaintiff  now  sues  to  obtain  posses- 
sion of  the  tenure  in  question  on  the  strength 
of  his  purchase  of  the  i8th  May  1866.  Tlie 
grounds,  1  may  mention,  of  the  refusal  on 
the  part  of  certain  of  the  Revenue  Author- 
ities to  grant  the  certificate,  were  that 
there  appeared  to  have  been  some  fraud  on 
the  part,  not  of  the  plaintiff,  but  of  certain 
other  persons,  under  which  the  sale  had  been 
arrived  at  in  execution  of  the  ex-partt 
decree. 

The  defendant  in  this  case,  in  answer  to 
the  plaintiff's  suit  for  possession,  stated  that 
the  plaintiff  was  the  relative  of  two  certain 
persons  who  were  the  14  annas  proprietors 
of  the  tenure  in  question ;  that  these  pro- 
prietors again  were  persons  who  had  under 
their  control  the  surburakar  who  had  brought 
the  Act  X.  suit;  and  that  all  these  persons 
together  had  colluded  to  institute  the  said 
suit,  and  had  fraudulently  sold  his  tenure 
without  any  summons  or  sale- proclamation 
and  without  his  (defendant's)  knowledge. 

The  issue,  then,  that  was  framed  upon 
this  particular  allegation  on  the  part  of  the 
defendant  was  this:  "Is  it  proved  that 
"the  eX'parte  decree  and  the  proceedings 
"held  in  connection  with  the  auclion-s^ 
"are  fraudulent?"  that  is  to  say,  was  it 
proved  on  the  part  of  the  defendant  that 
the  sale  had  been  brought  about  by  fraud 
on  the  part  of  the  plaintiff  in  the  manner 
set  forth  by  the  defendant  .^ 

It  is  now  admitted  by  Baboo  Sreenath 
Doss,  the  pleader  on  the  part  of  the  defend- 
ant, special  appellant  before  us,  that  there 
is  not  on  the  record  evidence  of  such  fraud 
on  the  part  of  the  plaintiff  as  he  alleged  to 
exist.  We  must,  therefore,  take  it  to  be, 
in  the  absence  of  the  fraud  which  the 
defendant  specifically  set  up  against  the 
plaintiff,  that  the  plaintiff  was  a  bond  fide 
purchaser  of  the  tenure  for  a  valuable  con- 
sideration.    Being  such  a  person,  the  Lower 
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Appellate  Court  has  held  that  the  sale  of 
the  tenure  is  a  good  sale,  and  that  plaintiff  is, 
therefore,  entitled  to  possession  by  virtue  of 
that  sale.  It  is  this  question  which  is  now 
and  substantially  the  only  question  before  us. 
It  is  contended  that,  when  the  decree  of  the 
16th  April  1866,  in  execution  of  which  the 
plaintiff  purchased,  was  set  aside,  then  the 
siid  purchase  became  void. 

There  is  a  further  contention  that,  when, 
in  accordance  wiih  the  provisions  of  Sec- 
lion  2,  Act  VIII.  of  1865,  the  plaintiff 
had  not  deposited  ihe  amount  required  for 
the  full  payment  of  his  purchase,  ,ihcn  the 
sale  was  not  a  complete  one,  and  could  not, 
on  that  account  stand ;  and,  under  these 
circumstances,  the  Revenue  Authorities  were 
right  in  refusing  to  grant  the  plaintiff  her 
certificate. 

The  answer  to  the  second  objection  is 
that  the  certificate  was  actually  granted, 
and  that,  therefore,  until  something  is  shown 
to  us  to  the  contrary,  we  must  presume  (and 
we  may  further  observe  that  this  point  was 
not  contested  in  the  Courts  below)  that  all 
the  ordinary  proceedings  relating  to  the 
payment  of  the  purchase-money  had  been  ful- 
filled; and  as  evidence  that  they  were  so  ful- 
filled in  this  case,  we  find  that  the  certificate 
was  refused  by  one  of  the  Revenue  Authori- 
ties, not  by  reason  of  any  such  non-payment 
as  was  set  up,  but  by  reason  of  some  supposed 
fraud  in  the  conduct  of  the  sale  such  as  the 
defendant  in  this  case  cannot  admittedly 
hring  home  to  the  plaintiff. 


The  answer  to  the y?n7  objection  is  a  very 
short  one,  because,  in  the  matter  of  that 
objection,  there  are  already  two  decisions  of 
two  Division  Benches  of  this  Court,  which 
we  are  quite  prepared  to  follow — the  one  is 
to  be  found  at  page  i  §4,  Volume  X.,  Weekly 
Reporter,  and  the  other  at  page  312,  Volume 
VII.,  Weekly  Reporter.  The  ruling  in 
those  cases  substantially  is  that  a  sale  to  a 
bond-fide  purchaser  for  a  valuable  considera- 
tion in  execution  of  a  decree  outstanding 
and  in  force  at  the  time  of  the  sale  is  a  good 
and  valid  sale. 

Following  these  decisions,  we  think  that 
the  judgment  of  the  Lower  Appellate  Court 
i«  right,  and  we,  therefore,  dismiss  this 
appeal  with  costs. 


The  13th  December  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Barl,,  Judges, 

Possessory  suit— Section  269,  Civil  Procedure 

Code. 

Case  No.  1853  of  1869. 

Special  Appeal  from  a  decision  passed  by 
ihe  Officiating  Additional  Judge  of 
Chittagong,  dated  the  20th  May  iS6g, 
affirming  a  decision  of  the  Moonsijf  of 
Raojany  dated  the  2gth  October  1868. 

• 

Sudaram  Majee  (one  of  the  Defendants), 

Appellant, 

versus 

Mirtunjoy  Dey  (Plaintiff)  and  others  (De- 
fendants), Respondents, 

Baboos  Cbunder  Madhub  Ghose  ai^d 
Rajendro  Nath  Misser  for  Appellant. 

Baboo  Okhil  Chunder  Sein  for  Respondents. 

As  auction -purchaser  oE  the  rr^ht,  title,  and  interest 
of  his  judgement-debtor,  plaintiff  got  an  award 
under  Section  269,  Code  of  Civil  Procedure,  but  in 
attemptinj^  to  jg^et  actual  possession  was  successfully 
resisted  by  defendant,  who  claimed  to  have  purchased 
the  property  previous  to  plaintiff's  purchase.  Upon 
this,  the  plaintiff  sued  to  obtain  possession. 

Held  that,  as  there  was  no  dispossession,  the  terms 
of  Section  269  would  not  apply  to  this  case. 

Bayley,  J. — We  think  this  case  must  be 
remanded  to  the  Lower  Appellate  Court  for 
trial  of  the  question  whether  the  property 
of  which  the  plaintiff  seeks  to  recover 
possession  is  the  property  of  Ishan  Chunder 
or  not. 


The  plaintiff  sued  as  purchaser  at  auction 
of  the  right,  title,  and  interest  of  Ishan 
Chunder,  the  judgment-debtor,  in  the  i6 
annas  or  whole  property. 

The  defendant's  case  was  that  he  pur- 
chased the  property  now  in  suit,  as  the 
property  of  Ram  Dyal,  the  judgment-debtor, 
previous  to  the  plaintiff's  purchase. 

It  appears  that  the  plaintiff  got  an  award 
under  Section  269  of  the  Code  of  Civil 
Procedure,  and  although  he  obtained  an  order 
for  possession  under  that  award,  the  defend- 
ant, as  a  fact,  successfully  resisted  his  ever 
getting  actual  possession.  The  plaintiff, 
therefore,  now  sues  to  get  possession  of  the 
whole  property  as  the  property  of  his  judg- 
ment-debtor, Ishan  Chunder. 
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The  first  Court  gave  the  plainliflF  a 
modified  decree,  but  on  appeal  the  Lower 
Appellate  Court  has  held  that,  as  the  defendant 
was  bound  to  sue  within  one  year,  and  he 
did  not  do  so,  the  onus  of  proving  title  was 
on  the  said  defendant,  special  appellant.  The 
Lower  Appellate  Court  then  goes  on  to  say 
that,  as  the  defendant  was  not  entitled  to  set 
the  Court's  summary  order  under  Section  269 
at  defiance,  therefore  plaintiff  need  not  prove 
his  title,  but  the  defendant  must  yield  posses- 
sion to  the  plaintiff,  defendant  retaining 
his  right  to  sue  on  the  strength  of  his  alleged 
title  within  1 2  years. 

It  is  urged  on  special  appeal  that  this  de- 
cision is  erroneous  in  law,  as  plaintiff  never 
got  possession,  and  defendant  was  always  in 
possession,  and  that  consequently  plaintiff 
had  to  prove  his  title  before  defendant's  pos- 
session could  be  disturbed. 

We  think  that  the  Lower  Appellate  Court 
has  i^ade  a  wrong  application  of  the  provi- 
sions of  Section  269.  That  Section  says  :  "If 
'*  in  the  delivery  of  possession  to  the  purchaser 
"  any  person  claiming  a  right  to  the  pos- 
"  session  of  the  properly  sold  shall  be  dis- 
"  possessed,  the  Court,  on  the  complaint  of 
"  the  purchaser  or  of  such  other  person,  if 
'^  made  within  one  month  from  the  date  of 
"  such  resistance  or  dispossession,  shall  en- 
"  quire  into  the  matter  of  the  complaint,  and 
"  pass  such  order  as  may  be  proper  under 
"  the  circumstances  of  the  case.  The  order 
"  shall  not  be  subject  to  appeal,  but  the  party 
"  against  whom  it  is  given  shall  be  at  liberty 
''  to  bring  a  suit  to  establish  his  right  at  any 
"  time  within  one  vear  from  the  date  there- 
"  of." 

Now,  in  this  case,  there  was  no  dispos- 
session. In  fact,  the  plaintiff  could  never 
get  possession,  and  therefore  the  Lower 
Appellate  Court,  under  these  facts  of  this 
case,  was  wrong  in  applying  the  terms  of 
Section  269,  which  refer  only  to  cases  of 
dispossession,  and  holding  that  the  defendant 
was  bound  to  sue  within  one  year  in  order 
to  entitle  him  to  the  benefit  of  the  sum- 
mary order  under  which  he  was  and  is  in 
actual  possession. 

We,  therefore,  remand  the  case  to  the 
Lower  Appellate  Court  for  trial  of  the  ques- 
tion as  to  what  was  the  right,  title,  and  inter- 
est of  Ishan  Chunder  which  the  plaintiff 
purchased.  If  the  plaintiff  succeeds  in 
starting  his  case  on  this  footing,  it  will  be 
on  the  defendant  to  rebut  that  case  by  show- 


ing that  the  lands  in  suit  were,  in  fact,  the 
right,  title,  and  interest  of  the  judgment- 
debtor  whose  property,  he  alleges,  he  ptir- 
chased,  m.,  of  Ram  Dyal. 

The  costs  will  follow  the  result. 


The  13th  December  1869. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glovcf, 

yudgis. 

Joint  Hindoo  family — Separation. 

Case  No.  313  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  rst 
May  i86g. 

Debee  Pershad  (Objector),  Appellant, 

versus 

Phool  Koeree  alias  Gheena  Kocrce  (Peti- 
tioner), Respondent, 

Mr,  C,  Piffard  and  Baboos  Mohesh  Chunder 
Chowdhry  and  Boodh  Sein  Singh  for 
Appellant. 

Mr,    R,     T,    Allan    and    Baboos  Qnookool 

Chunder     Mookerjee^     Unnoda  Penhai 

Banerjee,    and.  Kalee    Kishen  Sei'n  for 
Respondent. 

Though  actual  partition  by  metes  and  bouods  is  not 
necessary  to  a  separation  between  the  members  «» 
joint  Hindoo  family,  yet  there  must  be  some  uneqvH 
vocal  act  or  declaration,  on  the  part  oF  the  family*  0* 
their  intention  to  separate.  A  suit  by  one  member  fort 
declaration  of  his  rifsfht  was  held  not  to  be  a  saffident 
indication  of  such  intention. 

Glover,  J, — This  was  an  application 
under  Act  XXVII.  of  i860  by  Phool  Koeree, 
widow  of  Luchmun  Pershad,  for  a  certificate 
to  collect  the  debts  due  to  the  estate  of  her 
deceased  husband. 

The  application  was  opposed  by  Debee 
Pershad,  nephew  of  the  deceased,  on  the 
ground  that  the  estate  being  joint  and  on- 
divided,  he  was  the  sole  heir  of  his  uncle, 
and  that  the  widow  had  no  claim  to  any- 
thing beyond  maintenance. 

It  appears  that  uncle  and  nephew  bad 
been  litigating  for  a  long  time  regarding 
the  family-property,  the  nephew  claiming 
a  share,  the  uncle  alleging  that,  inasmuch 
as  Banee  Pershad,  Debee  Pershad's  father, 
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predeceased  his  father,  Deendyal,   the   son 
had  no  share  in  the  succession. 

A  suit  was  brought  by  Debee  Pershad 
which  resulted  in  his  favor  in  the  District 
Coons,  and  this  suit  is  now  the  subject 
of  an  appeal  to  Her  Majesty  in  Council. 

In  the  case  now  before  us,  the  Judge  has 
bdd  that  the  acts  of  the  objector  Debee 
Pershad  have  sufficiently  established  the 
fact  that  the  property  was  divided,  and  that 
the  widow,  therefore,  is  the  rightful  heir  of 
her  hasband  according  to  the  law  of  Mitak- 
sbara. 

It  appears  to  me  that,  under  the  circum- 
stances stated,  there  is  no  sufficient  presump- 
tion that  the  family  separated  before  Luch- 
man  Pershad's  death.  No  doubt,  the  Privy 
Coancti  decision  in  the  case  of  Appoovier 
vtrsus  Ramasubba  Aiyan  and  others,  8 
Weekly  Reporter  I.,  establishes  the  principle 
that  actual  partition  by  metes  and  bounds 
is  not  necessary  to  a  separation,  but  it  is 
still  necessary  that  there  should  be  some 
unequivocal  act  or  declaration  on  the  part 
of  the  family  of  their  intention  to  separate, 
and  I  fail  to  see  any  such  act  or  declaration 
in  this  case. 

The  Judge  has  gone  exclusively  on  the 
fact  that  Debee  Pershad  sued  Luchmun  for 
his  share  of  the  family  property,  but  this 
abne  would  not,  as  it  seems  to  me,  be  suffi- 
cient to  indicate  an  intention  of  separating 
from  his  uncle  on  the  part  of  Debee  Pershad. 
If  the  suit  had  been  brought  for  a  declaration 
of  Debee  Pershad's  right,  and  for  a  subsequent 
demarcation  of  his  share,  it  might  then  have 
been  fairly  presumed  that  Debee  Pershad's 
imention  was  to  be  separate  from  his  kins- 
inan,  but  ail  that  he  sues  for  is  a  declaration 
of  his  right  in  the  estate,  and  there  is  no- 
thing to  show  that  if  he  got  a  decree  in  his  fa- 
wr,  he  intended  to  keep  that  share  separate 
and  distinct  from  that  of  Luchmun  Pershad. 
The  mere  fact  of  his  bringing  a  suit  would  not 
be  a  saflicient  indication  of  his  intentions. 
"Hiere  must  be  some  unequivocal  notice  of  his 
wish  to  live  separate  in  estate  before  the 
ordinary  presumption  of  Hindoo  Law  can  be 
ignored. 

In  the  present  case,  the  family  was  ad- 
niitledly  joint.  No  separation  in  direct 
form  is  alleged.  The  only  thing  in  support 
of  the  petitioner's  case  is  the  fact  that  the 
objector  Debee  Pershad  brought  a  suit 
*gainst  his  uncle  for  his  share  in  the  family 
estate,  aud  that  in  terms  which  at  the  most 


leave  it  undecided  as  to  whether  he  asked 
for  a  divided  or  an  undivided  share. 

I  think  that  the  widow  Phool  Koeree  has 
not  made  out  any  sufficient  case  for  the 
grant  of  a  certificate  under  Act  XXVII.  of 
i860,  and  that  her  application  ought  to  have 
been  refused.  I  would,  therefore,  allow  this 
appeal  with  costs. 

Kemp,  y. — I  concur  in  this  judgment. 
There  has  been  no  definition  of  shares  or 
enjoyment  of  possession  according  to  such 
definition.  The  suit  of  Debee  Pershad  was 
for  a  declaration  of  his  right  to  a  share  in  the 
estate  of  his  grandfather  Deendyal.  It 
was  not  a  suit  for  partition,  nor  can  I  find 
any  unequivocal  act  on  the  part  of  Debee 
Pershad  whereby  it  can  be  said  that  he  has 
declared  his  intention  to  separate  in  estate 
from  his  uncle,  the  late  Luchmun  Pershad. 
I,  therefore,  think  that  the  certificate  under 
Act  XX VII.  of  1 860  should  have  been  grant- 
ed to  the  appellant  Debee  Pershad,  and  not 
the  respondent,  the  widow  of  Luchmun 
Pershad. 

The  appeal  will  be  decreed  with  costs  pay- 
able by  the  respondent. 


The  13th  December  1869. 
Present : 

The  Hon'ble  L  S.  Jackson  and  W.  Markby, 

Judges, 

Execution-sale— Irres^ularity. 

Case  No.  372  of  1869. 
Miscellaneous  Appeal  from  an  order  passed 
hy  the  Subordinate  Judge  of  East  Burd- 
wan,  dated  the  12th  June  i86g, 

Khodeja  Bibee,  Appellant, 

versus 

Ram  Narain  Dan,  Respondent, 

Baboo  Ashootosh  Chatterjee  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Respondent. 

Where  the  fact  of  an  execution-sale  having  taken 
place  about  two  hours  earlier  than  the  hour  announced, 
was  alleged  to  be  a  material  irregularity  seriously  pre- 
judicial to  the  interests  of  the  judgment-debtor,  it  was 
held  to  be  the  buunden  duty  of  the  Court  to  take  evi- 
dence, and  determine  whether  bidders  had  been  prevent- 
ed from  attending,  and  whether  an  irregularity  of  a  ma- 
terial kind  had  occurred. 

Jackson,  J  — I  THINK  it  is  clearly  neces- 
sary to  set  aside  the  order  of  the   Subor- 
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dinate  Judge,  and  to  send  back  the  pro- 
ceedings to  hinn  in  order  that  he  may  re-con- 
sider the  questions  before  him. 

The  point  on  which  the  special  appellant 
relies  before  us,  is  that  a  material  irregu- 
larity in  the  conduct  of  the  sale  took  place 
by  reason  of  the  sale  having  been  held  at 
an  hour,  namely,  about  10  o'clock  in  the 
day,  whereas  the  announcement  of  sale  fixed 
the  hour  at  12  o'clock.  He  contends 
that,  by  reason  of  such  irregularity,  the 
judgment-debtor  was  seriously  prejudiced, 
the  property  having  been  sold  for  a  sum 
considerably  -below  what  it  ought  to  have 
fetched. 

The  Subordinate  Judge  stales:  "It  has 
been  satisfactorily  proved  by  the  evidence 
of  witnesses  that  the  sale  in  question 
commenced  afler  10  o'clock,  and  that 
the  sale  was  notified.  Under  these  cir- 
cumstances, ihe  sale  in  question  is  not 
liable  to  be  sei  aside  by  reason  of  the 
irregularity  alluded  to  above.  -Moreover, 
how  can  the  presence  of  the  agents  of  the 
judgment-debtor  at  the  time  of  the  sale 
be  accounted  for,  when  the  judgment- 
debtor  knew  that  the  sale  was  to  take 
place  at  1 2  o'clock  in  the  morning." 

The  question,  however,  is  not  whether 
the  judgment-debtor  knew  or  believed  the 
sale  was  to  take  place  at  12  o'clock  in 
the  morning,  but  whether  the  public  who 
would  have  bid  for  the  property  was  mis- 
led by  the  announcement,  so  that  a  smaller 
number  of  bidders  attended  by  reason  of  the 
earlier  hour. 

The  Subordinate  Judge  having  thus  sum- 
marily disposed  of  the  question  of  irregular- 
ity, goes  on  to  say  :  "  It  is  contended  by  the 
"  vakeel  for  the  judgment-debtor  that  of 
"  the  large  number  of  witnesses  who  were 
**  cited,  many  have  appeared  before  the 
"  Court,  and  that  it  will  be  proved  by  their 
"  testimony  that  the  property  was  of  great- 
"  er  value  than  what  it  was  sold  for ;  but 
"  the  Court  observes  that  if  two  or  five  of  the 
"  witnesses  would  depose  to  ihe  value  of  the 
"  property  being  greater  than  what  it  was 
"  sold  for,  that  would  not  vitiate  the  sale,  for 
"  when  a  property  is  sold  at  auction  by  re- 
"  gular  bids,  inadequacy  of  price  is  no  valid 
"  ground  for  setting  aside  the  sale." 

Of  course,  if  there  were  no  material  irre- 
gularity, the  question  of  inadequacy  of  price 
would  not  have  to  be  gone  into  ;  but  then 
it  was  alleged  that  a  very  serious  irregular- 


ity had  taken  place,   so  that   the  question 
being    whether    bidders   were    misled  and 
prevented  from  attending  at  the  sale  by  rea- 
son  of   lis   having    taken   place  two  houri 
earlier  than  announced,  it  would,  it  appears 
to  me,  bear  very  materially  on  that  question 
to  ascertain  whether  the  property  had  been 
sold  for  a  very  inadequate  price,  and  whe- 
ther, in  fact,  the  bidders  were  few.    li  was,! 
therefore,  the  bounden  duty  of  the  Court  10 
take  evidence  upon  that  point,  and  having 
taken    that    evidence    and    considered  the 
whole  case,  to  determine  whether,  in  faa 
bidders  had  been  prevented  from  attendiogj 
and    whether,   consequently,  an  irregularttyl 
of  a  material  kind  had  occurred.    If.  uponi 
that  evidence,  it   were  established  that  the| 
irregular  departure  from   the  terms  of  lh< 
notice  had  misled  purchasers,  and  also  if  il 
appeared  that  the  price  was  inadequate, 
think  the  sale  ought  to  be  set  aside. 

It  is  contended,  and  with  some  show  of 
reason,  that  the  circumstances  of  the  pur- 
chaser, who  was  himself  the  mortgagee, 
having  advanced  upon  the  mortgage  a  sum 
considerably  larger  than  what  he  had  now 
paid  for  the  property,  does  seem  to  indiciic 
that  the  price  for  which  the  property  was 
sold  was  inadequate.  At  any  rate,  the  case 
must  go  back  to  the  Court  below. 

Markby,  J, — I  concur. 


The  13th  December  I  86q. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Section  139,  Act  VIII.,  i859~Issnes— Mtho- 
medan  Law  —  Circumcision  —  Illegitxinacy— 
I  nheritance — N  usub —Acknowledgment 

Case  No.  17  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya^  dated  ihi 
i^ih  September  1868. 

Sahebzadce  Begum  (Defendant),  Appellant, 

versus 

Mirza  Himmut  Bahadoor  (Plaintiff),  and 
another  (Defendant),  Respondents. 

Messrs.  R.  E.  Twidale  and  C.  Gregory  and 
iMoonshee  Mahomed  -F«ji(^  for  Api>ellant. 
Baboo  Bhyrub  Chunder  Banerjee  and  Sytd 
Ameer  Ali  for  Respondents. 
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Uoder  Section  139,  Aa  VIII.  of  1859,  the  Court  may 
frame  the  issues  from  the  oral  examination  of  the  par- 
tics  or  their  pleaders  notwithstandinjr  any  difference  be- 
twecn  the  allcsfations  of  fact  contained  in  those  examin- 
ations and  the  allegations  contained  in  the  written  state- 
mfnt. 

A  Mahomedan  plaintiff  who  had  not  underpfone  cir- 
cumcision, was  allowed  to  conduct  his  case  on  the 
jjTOund  of  his  havins;  been  the  illcg^itimate  son  of  a  Ma- 
homedan woman,  on  a  construction  of  the  Imameca  Code 
found  at  p.  265  of  Baillie's  Digest  of  Mahomedan  Law. 

A  child  of  fornication  or  adultery  (which  is  the  literal 
meaning  of  wuhud-ooz-zina),  has  no  nusub  or  parentajje 
at  all,  and  therefore,  under  the  Mahomedan  Law,  has  no 
riijht  to  inherit  the  estate  of  an  illejritimate  brother,  inas- 
much as  there  is  no  nusub  between  the  two. 

An  acknowledgment  njade  by  one  parly  in  favor  of  an- 
other where  the  nusub  of  the  two  parties  has  not  been 
established,  is  not  to  be  credited  under  the  Mahomedan 
Uiw  when  the  acknowledijer  has  a  known  heir. 

Ktmp,  y. — This  is  a  suit  on  the  part  of 
Miraa  Himmut  Bahadoor,  claiming  in  right  of 
inheritance  two  out  of  three  shares  in  the 
estate  of  the  late  MirzaEkbal  Bahadoor  whom 
the  plaintiff  states  to  have  been  his  full 
brother.  The  suit  is  valued  at  Rupees 
4,43,445-15  annas  2  pie,  which  includes  a 
large  sum  on  account  of  moveables  which  have 
Dot  been  decreed  to  the  plaintiff,  and  with 
reference  to  which  there  is  a  cross-appeal. 

The  allegation  of  the  plaintiff  is  that 
Ekbal  Bahadoor  died  on  the  15th  of  August 
1867,  leaving  the  plaintiff  him  surviving  and 
the  defendant  No.  2,  namely,  BismoUah  Be- 
gum, his  sister;  that  the  family  are  of  the 
Sheah  sect ;  and  that  according  to  the  law 
of  inheritance  amongst  the  Sheahs,  two 
shares  of  the  estate  of  the  deceased  belong 
to  the  plaintiff,  and  one  share  to  his  sister. 

The  defendant  No.  i  in  the  case  is  the 
widow  of  the  late  Ekbal  Bahadoor.  The 
plaint  further  states  that  the  widow  and 
the  sister  are  colluding  together,  and  that 
the  cause  of  action  arose  on  the  date  of  the 
death  of  Ekbal  Bahadoor  when  the  defend- 
ants opposed  the  plaintiff's  possession  over 
tlie  estate  of  Ekbal,  deceased.  A  schedule  is 
attached  to  the  plaint  which  describes  the 
properties  in  suit,  including  the  moveables,  in 
great  detail.  The  sister,  Bismollah  Begum, 
appears  to  have  disclaimed  all  acts  of  oppo- 
sition to  the  plaintiff.  She  states  that 
Sahebzadee  Begum,  the  widow  of  Ekbal, 
alone  is  in  possession  of  her  husband's  estate, 
and  that  she,  Bismollah  Begum,  intends  to 
sue  in  her  own  behalf  for  her  share  of  the 
said  estate.  She,  therefore,  prays  to  be 
released  from  the  claim  of  the  plaintiff  and 
to  get  her  costs.  With  reference  to  her 
costs,  we  shall  remark  further  in  the  close 
of  our  judgment. 

Vol.  XII. 


It  appears  that  Sahebzadee  Begum,  the 
principal  defendant,  put  in  two  written  state- 
ments :  the  first  written  statement  is  dated 
the  21st  December  1867,  and  the  second 
written  statement  is  dated  the  31st  March 
1868. 

It  appears  that  certain  questions  of  Maho- 
medan Law  were  not  raised  in  the  first 
written  statement,  and  this  is  accounted  for 
by  the  defendant  by  the  absence  of  books 
on  the  Imameea  Law  which  she  or  her 
vakeels  could  consult ;  but  be  that  as  it 
may,  after  examination  of  the  plaintiff  the 
Subordinate  Judge  thought  proper  to  amend 
the  issues  originally  framed  on  the  first 
written  statement,  and  to  add  certain  issues 
which  tended  to  elucidate  the  facts  in  dis- 
pute between  the  parties  and  to  enable  him 
to  do  substantial  justice.  As  this  question 
of  the  amendment  of  the  issues  has  been 
very  hotly  contested  before  us  by  the  re- 
spondent, we  think  it  proper  to  decide  this 
point  before  entering  upon  the  rest^of  the 
case. 

Under  Section  139  of  Aft  VIIL  of  1859, 
the  Court  may  frame  the  issues  from  the 
oral  examination  of  the  parties  or  their  plead- 
ers, notwithstanding  any  difference  between 
such  allegations  of  facts  as  are  contained  in 
those  examinations  and  those  contained  in  the 
written  statements.  In  this  case,  it  cannot 
be  said  that  the  plaintiff  has  set  up  one 
case,  and  having  put  in  proof  of  another  case 
has  required  the  issues  to  be  amended  to 
suit  that  proof.  Moreover,  the  amended 
issues,  which  arose  on  the  second  written 
statement  of  the  defendant  and  the  ex- 
amination of  the  plaintiff,  did  not  come  by 
surprise  on  the  plaintiff.  He  was  allowed 
ample  lime  to  meet  these  issues,  and  he 
neglected  to  do  so,  that  is  to  say,  although 
called  upon  to  do  so,  he  put  in  no  written 
statement  in  refutation  or  explanation 
of  the  second  written  statement  put  in  by 
the  defendant. 

This  question  was  also  contested  in  the 
Lower  Court  before  the  Subordinate  Judge, 
who,  in  page  36  of  the  printed  book,  has 
given  the  arguments  before  him  in  detail,  and 
his  reasons  for  amending  the  issues.  Consider- 
ing,  therefore,  that  the  amendment  did  promote 
the  trial  of  the  substantial  question  between 
the  parties,  and  upon  which  question  the 
whole  case  hinges  and  turns,  we  think  that 
this  objection  with  reference  to  the  amend- 
nent  of  the  issues  on  the  part  of  the  plaintiff, 
respondent,  must  be  overruled. 
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The  Court  of  first  instance  finds  on  the 
evidence,  that  there  is  no  proof  whatever  of 
the  marriage  of  Rajah  Mode  Narain  Singh 
with  Burratee  Begum,  the  mother  of  the  plaint- 
iff. The  Subordinate  Judge  examined  the 
Rajahsof  Benares  and  Betyah,  and  it  appears 
also  that  the  Ranees  of  the  late  Rajah  Mode 
Narain  were  examined,  as  also  the  family 
priest  and  other  Hindoos  of  high  position 
and  respectability.  They  all  depose  to  the 
fact  that  Rajah  Mode  Narain  was  a  Hindoo, 
and  that  they,  the  Rajah's  equals  in  caste, 
associated  with  him  and  ate  with  him. 
It  is  also  clear  that  after  the  death  of  the  Rajah, 
when  his  estate  was  claimed  by  tlie  Ranees, 
neither  the  plaintiff,  nor  his  brother  who  was 

•  then  alive,  nor  his  sister  claimed  any  right 
10  the  inheritance.  On  this  question,  there- 
fore, it  will  be  sufficient  to  say  that  the 
whole  of  the  evidence  proves  that  the  Rajah 
did  not  marry  this  lady,  that  she  was  his 
kept  mistress,  and  that  the  Subordinate 
Judge  has  come  to  a  proper  finding  on  this 
point.  •We  may  here  say  that  this  point  was 
not  raised  in  argument  by  the  pleader  for  the 
respondent  in  his  cross-appeal  until  after  the 
question  of  whether  the  Court  would  permit 

.  the  amended  issues  to  stand  was  given 
against  him ;  but  be  that  as  it  may,  as  the 
case  may  go  further,  we  have  thought  proper 
to  record  our  opinion  that  the  Subordinate 
Judge  has  come  to  a  right  finding  on  the 
evidence,  and  that  all  the  probabilities  of  the 
case  support  his  view  on  this  point,  namely, 
that  no  legal  marriage  took  place  between 
the  late  Rajah  Mode  Narain  Singh  and 
Burratee  Begum. 

It  is  very  difficult  for  us  to  conceive 
how  the  plaintiff  can  come  into  Court  styling 
himself  to  be  a  Mahomedan,  when  in  his 
examination  before  the  Subordinate  Judge, 
he  deposes  that  neither  he  nor  his  brother 
has  been  circumcised.  The  plaintiff  can 
scarcely  be  called  a  Mahomedan  not  hav- 
ing undergone  that  ceremony,  but  as 
his  mother  was  admittedly  a  Mahomedan, 
and  as  at  page  265  of  Baillie's  Digest  of 
Mahomedan  Law,  Part  II.,  which  contains 
the  doctrines  of  the  Imameea  Code  of  Juris- 
prudence, it  is  stated  that  **  if  one  of  the 
"  parents  of  an  infant  be  a  believer,  the  con- 
"  struction  of  the  law  is  in  favor  of  the 
"  Islam  of  the  infant,"  we  give  the  plaintiff 
the  benefit  of  this  construction  of  law,  and 
permit  him  to  carry  on  his  case  as  the  illegi- 
timate son  of  Burratee  Begum. 

Before  leaving  the  question  of  whether 
Rajah  Mode  Narain  abandoned  the  Hindoo 


faith  and  became  a  Mahomedan,  we  find  that 
the  Subordinate  Judge  on  the  evidence  of  the 
Rajahs  of  Benares,  Betyah,  and  of  Dawoo, 
and  of  the  Ranees  and  high  priests  of  Ticca- 
ree,  of  the  Dewans,  Amlahs,  and  other  inde- 
pendent wimesses  found  it  proved  that  the 
Rajah  was  all  along  a  Hindoo  and  died  in 
that  persuasion ;  that  he  worshipped  idols, 
visited  on  pilgrimage  places  considered  sacred 
by  the  Hindoos,  and  performed  daily  poojahs; 
that  the  birth  of  his  daughter  by  one  of  the 
Ranees  was  celebrated  in  the  Hindoo  form. 
In  short,  there  is  nothing  to  show  that  he 
embraced  the  Mahomedan  faith.    The  Subor- 
dinate Judge,  having  found  on  the  evidence 
that  Rajah  Mode  Narain  did  not  contract  a 
legal  marriage  with   Burratee  Begum,  held 
that  the  children  of  the  Rajah  by  the  Begum 
were  illegitimate  children  "  who  could  claim 
"  no  parentage  through  their  natural  father 
"and  mother  in  the  eye  of  the  law.*' 

The  Subordinate  Judge,  in  support  of 
his  finding,  quotes  a  passage  from  the 
Shurra-'l-lslani  which  is  translated  at  page 
305  of  Baillie's  Mahomedan  Law,  Part  II., 
and  which  is  to  this  effect,  viz.,  "  the  wulud- 
^*  ooz-zina,  or  illegitimate  child,  has  no  nusob 
"  or  parentage.  Consequently,  neither  the 
"  zanee,  or  he  who  has  unlawfully  begotten, 
*'  nor  she  who  bore  him.  nor  an?  of  tlieir 
"relations  can  be  his  heir,  nor  has  he  any 
"title  to  their  succession."  It  maybe  here 
remarked,  as  stated  by  Mr.  Baillie,  that 
there  is  a  remarkable  difference  between  the 
Imameea  and  Hanifeea  doctrines  and  codes 
on  this  point.  An  explanation  of  this  differ- 
ence is  to  be  found  in  page  411  of  Baillie's 
Digest,  Part  I. 

The  Subordinate  Judge  having  found  that 
the  plaintiff  was  the  illegitimate  son  of  Bur- 
ratee Begum  by  the  Rajih,  and  that  there 
was  no  nusub  between  him  and  the  Rajah  or 

« 

his  mother,  proceeds  to  decide  the  case  upon 
certain  admissions  which  the  Subordinate 
Judge  says  he  can  take  judicial  notice  of, 
and  which,  in  his  opinion,  tend  to  show  that 
the  late  Ekbal  Bahadoor  as  well  as  the 
plaintiff  have  publicly  admitted  themselves 
to  be  brothers  and  to  have  derived  their 
birth  from  the  same  parents.  The  Subordi- 
nate Tudpre  refers  further  to  what  he  consi- 
ders  to  be  an  admission  in  para.  11  of  the 
first  written  statement  put  in  by  the  defend- 
ant. These  admissions,  to  use  the  words  of 
the  Subordinate  Judge,  are  considered  by 
him  to  be  "  clear  as  day-light."  The  Subor- 
dinate Judge  proceeds  to  say  "that  the 
deceased  Ekbal  Bahadoor  had  no  other  heirs 
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left  save  his  widow  and  a  natural  brother  Having  disposed  of  the  first  question 
and  sister ;  that  the  wife,  in  the  absence  of  taken  before  us  in  appeal  as  to  the  amend- 
male  issue,  under  the  chapter  on  distribution  ;  ment  of  issues  in  the  Court  below,  we  pro- 
of inheritance,  is  entitled  to  one-fourth  only,  '  ceed,  although  the  question  was  not  pressed 
and  on  no  account  can  she  obtain  beyond  4  '  before  us  in  argument,  to  notice  the  total 
annas,  and  that  the  remainder  would  descend  |  absence  of  any  proof  of  the  ftiarriage  of 
or  ascend  to  the  distant  kindred,  but  in  ,  Rajah  Mode  Narain  with  Burratee  Begum. 
default  of  such  he  has  a  right  to  succeed  !  We  also  remark  that  no  argument  was  raised 
whom  the  deceased  ancestor  acknowledged  before  us  with  reference  to  the  question  of 
conditionally  or  unconditionally  as  his  kins-  the  marriage  of  Ekbal  Bahadoor  and  Saheb- 
man,"  and  in  support  of  this  opinion  the  |  zadee  Begum,  the  defendant  No.  t.  The 
Subordinate  Judge  quotes  from  Macnaghten,  case  turns  upon  the  main  issue  between  the 
Chapter  1.,  Section  55.  Referring  to  this  ,  parties,  namely,  whether  the  late  Ekbal  and 
question  of  admission,  the  Subordinate  Judge  Himmut  Bahadoor,  the  plaintiff,  being  ad- 
proceeds  to  quote  a  passage  from  the  Shurra-  ,  mittedly  the  illegitimate  sons  of  the  late 
'1-Islam  to  be  found  in  the  margin  of  ,  Rajah  Mode  Narain  Singh  by  his  kept  mis- 
IMiges  43,  44,  and  45  of  the  printed  book.  ;  tress  Burratee  Begum,  the  plaintiff  Himmut 
The  Subordinate  Judge  candidly  admits  that  '  Bahadoor  can  succeed  to  the  estate  of  his 
these  pages  were,  to  use  his  own  words,  .  late  brother  Ekbal  Bahadoor  under  the  Ma- 
" Greek  to  him,'' and  he  therefore  called  in  ;  homedan  Law  which  governs  the  parties 
the  assistance  of  three  Moulvies,  versed  in  ,  before  us ;  and,  secondly,  whether  ^ny  such 
Mahomedan  Law.  Two  of  these  Moulvies  ■  admissions  have  been  made  by  Ekbal  Baha- 
said  that  they  were  ignorant  of  the  text ;  door  during  his  lifetime  by  which  the  plaintiff 
quoted,  and  the  third,  a  Deputy  Collector,  is  entitled  to  succeed  to  the  estate  of  4iis  late 
Moulvie  AH  Hossein,  who  appears  to  be  of    brother. 

the  Imaraeea  sect,  gave  an  opinion  that  Qn  the  first  question  which  turns  upon 
"brother  and  sister  can  succeed  on  the  the  Mahomedan  Law,  we  would  observe  that 
"strength  of  acknowledgment  of  the  de-  the  right  of  inheritance  is  founded  on  nusub 
"ceased,  in  spite  of  their  illegitimacy  of  '  or  consanguinity;  that  under  the  head  of 
"birth."  The  Subordmate  Judge  observes  |  ^usub  are  comprehended,  /rj/,  the  parents 
of  this  opinion  "  that  it  is  not  satisfactory,  ^nd  the  children,  how  low  soever  ;  s^condr  the 
inasmuch  as  no  reasons  are  given  for  it,"  but  brethren  and  their  children,  how  low  soever, 
he  finds  the  opinion  supported  in  .Macnagh-  and  the  grand  parents,  how  high  soever ;  and, 
ten's  rule.  No.  55,  and  he  further  quotes  in  |  ^/^JyJ^  the  paternal  and  maternal  uncles  and 
support  of  it  a  Sudder   Dewanny   decision,  !  aunts. 

dated  the    28th  April   1S14,  in  the  ca^e  of  '      ^.        ...       .  1 .     r  •  .     ..  ^        .   •» 

Mohur  All  versus  Kureemunnissa.  Now.  if  the  right  of  inheritance  founded 

He  therefore  gives  the  plaintiff  a  decree  ■  l\''T       '"'^"u-    k    i"^*?!,  .  ^  •  ! 

for  a  portion  of  his  claim,  setting  aside  his  bahadoor  and  his  brother,  the  present  plaint- 
claim  to  the  moveable  properly  as  not  proved, ,  iff.  Himmut  Bahadoor.  Himmut  would  come 

and  holding  that  the  property  decreed  was  I  ""'^'^I.^'^^  "^°".'*  <='f"  ^1!.!?^*  •  °-*'' 
Mounbered  by  a  mokurruree  tenure  granted  ' ''"'  H"nra«t  being  the  child  of  fornication 
bf  Ekbal  Bahadoor  to  his  widow.  He  also  !  "^  f^f^^'y-  .*'"^'>  '^  ^^^  '"«'*'  meaning  of 
found  that  the  dower  of  the  widow  was  a  wulud-ooz-zma  he  has  no  nusub  or  paren. 
charge  upon  the  estate  for  which  the  estate  '»««  »'/"■  and  therefore  under  the  Maho- 
was  liable  medan  Law,  the  plaintiff  has  no  right  to  in- 

On  the  question  of  the  marriage  between  I  h"*'  '^?,''Tn  u  a'^  "legitimate  brother  the 
Ekb»l  Bahadoor  and  Sahebzadle  Begum,  ;  ^'^  ^^^''l  ^^^^^°°\  masmuch  as  there 
which  was  contested  in  the  Court  below  '«  no  nusub  between  the  two  and  his  c  aim 
but  was  not  raised  before  us  in  appeal,  the  ;  ""^er  that  law  to  succeed  to  the  esute  of  his 
Subordinate  Judge  found  that  marriage  to  j  brother  must  fail.  The  passages  from  Mac- 
have  been  satisfactorily  proved,  and  amongst '  n»8l"c\q'J?t^<l  ^y  '^«  f^'^fJ^'oT^  rt 

other  reasons  for  holding  the  marriage  to  , 'e^f  ">  I'j,^  S.°?"*^^f"^  "°V«Lr'' ^'' 
be  proved,    the    Subordinate    judge    gives  I  ^n^.'^^^  'f^f'*'""  "^ ''•''•'''^  Judder  Court  is 

a  very    good  one,    namely,   that   the   lady    ^°^ '"  point. 

accompanied  F.kbal  on  a  pilgrimage  to  Mecca,  We  now  come  to  the  question  of  admift. 
which  it  is  not  at  all  probable  she  would  '  sion,  and  upon  this  point  there  was  con- 
bave  done  had  she  been  his  kept  mistress,  j'siderable  argument,  but  the  only  admission 
aod  not  his  lawful  wife.  '  that  has  been  brought  to  our  notice  on  the 
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If  the  Judge  had  said  no  more,  we  should 
doubtless  be  bound  to  remand  these  proceed- 
ings in  order  that  the  Judge  might  deter- 
mine, as  a  matter  of  fact,  whether  the  decree- 
holder  in  making  this  application  had  acted 
bond  fide.  But  when  we  read  further  on, 
we  observe  that  the  Judge  has  considered 
that  point,  and  has  come  to  the  conclusion 
that  he  did  not  proceed  bond  fide.  Under 
these  circumstances,  I  think  it  would  be 
quite  useless  that  we  should  remand  the  case 
to  the  Lower  Court  in  order  that  it  might  ex- 
press an  opinion  on  a  point  upon  which  it 
has  already  decided. 

I  confess,  speaking  for  myself,  that  I 
should  feel  the  utmost  difficulty  in  coming 
to  a  conclusion  in  the  circumstances  of  this 
case,  that  the  proceedings  taken  in  the  year 
1862  had  been  otherwise  than  colorable  pro- 
ceedings taken  with  a  view  of  keeping  the 
decree  alive  in  form,  and  not  of  actually  exe- 
cuting and  enforcing  it. 

I  tlynk,  therefore,  that  the  special  appeal 
must  be  dismissed  with  costs. 

Markby,  J, — I  also  think  that  the  Judge, 
in  laying  down  that  these  proceedings  against 
the  heirs  were  illegal,  and  that,  therefore, 
they  cannot  be  called  a  proceeding  within 
the  terms  of  the  Section,  has  laid  down  toi> 
wide  a  proposition;  but  even  assuming  that 
to  be  so,  1  also  agree  wiih  Mr.  Justice  Jackson 
in  thinking  that  that  could  only  lead  to  a  re- 
mand in  order  that  the  Judge  should  try 
whether  or  no  these  proceedings  were  bond 
fide  taken  with  the  intention  of  executing 
this  decree,  and  that  the  Judge  having  al- 
ready expressed  his  opinion  upon  that  point, 
such  a  remand  becomes  unnecessary. 


The  13th  December  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Lunatic— Jurisdiction— Act  XXXV.,  1858. 

'  Case  No.  403  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dinagepore,  dated  the 
2*jth  August  i86g. 

Nitaraburree   Chowdhrain    (Opposite  Party), 

Appellant^ 

versus 

Shushee  Mookhee   Chowdhrain  (Petitioner), 

Respondent, 


Baboo  Mohtnee  Mohun  Roy  for  Appellant. 
No  one  for  Respondent. 

A  Zillah  Judofe  in  makinsr  an  order  under  Art 
XXXV.  of  i85J>  for  the  care  of  the  estate  of  a  iunatir, 
was  held  to  have  gone  beyond  the  purview  of  the  Art 
in  specifyingr  of  what  that  estate  consisted. 

Jackson,  J. — An  application  was  made  to 
the  Zillah  Judge  under  Act  XXXV,  of  1858, 
to  make  an  order  for  the  care  of  the  estate 
of  a  lunatic,  one  Goluck  Monee  Chowdhnin 
upon  which  application  the  Judge  has  di- 
rected the  Collector  of  the  district,  under 
Section  9  of  the  Ad.  to  take  charge  of  the 
estate. 

This  appeal  is  on  the  part  of  one  Nitam- 
burree  Chowdhrain.  She,  at  first  sight, 
appears  to  have  no  interest  whatever  in  the 
subject-matter  of  the  application,  inas- 
much as  she  makes  no  claim  to  the  guar- 
dianship of  the  lunatic  in  question  or  to 
the  charge  of  his  estate.  She,  in  short, 
denies  that  the  lunatic  has  any  estate  what- 
ever. 

It  appears  that  this  appellant  came  in  to 
oppose  the  petition  under  Aft  XXXV.. 
upon  the  ground  thai  a  schedule  to  the 
petition  specified  certain  immoveable  proper- 
ty as  belonging  to  the  lunatic,  which  pro- 
perty Nitamburree  declared  to  be  at  the  time 
in  her  possession  and  enjoyment  in  succes- 
sion to  her  deceased  husband.  Thai  husband, 
it  seems,  claimed  to  be  the  adopted  son  of 
the  late  husband  of  Goluck  Monee.  A 
suit  had  been  instituted  by  Shushee 
Mookhee,  the  petitioner  in  this  case,  and 
in  that  suit  she  had  succeeded  in  ha\'ing  ii 
declared  that  the  adoption  was  invalid. 

The  person  described  as  being  the  adopted 
son  has  since  died  ;  but  it  appears  that  no"- 
withstanding  the  decision  as  to  his  adoption, 
the  property  of  the  husband  of  Goluck 
Monee  is  still  in  the  hands  of  Nitamburree. 
Nitamburree,  therefore,  called  upon  the 
Judge  to  decide  wheiher  the  immoveable 
property  specified  was  part  of  ihe  estate  of 
the  alleged  lunatic  or  no,  and  he  decided 
that  fact  against  her;  and  having  so  decided 
it,  he  made  an  order  that  the  Collector 
should  take  possession  of  the  property,  and 
intimated  that  in  case  of  necessity  the 
Court  would  give  its  aid  to  enforce  the  order 
for  possession  thereof ;  and  taking  this  in 
connection  with  the  petition  as  10  the  Ini- 
movcahlc  property  in  question,  it  seems 
there  is  reason  to  suppose  he  intended  to 
give  possession  of  that  immoveable  properly 
as  the  property  of  the  lunatic. 
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This,  no  doubt,  was  going  beyond  the 
puniew  of  the  Act,  and  the  appellant 
seems  10  be  entitled  to  have  that  portion  of 
the  order  set  aside.  At  the  same  time,  it 
seems  to  me  that  the  Judge  would  never 
have  entered  into  this  question  at  ail  if  it 
had  not  been  for  the  step  taken  by  the 
appellant  herself,  and  that,  consequently, 
allhongh  she  is  entitled  to  have  the  Judge's 
order  so  far  set  light,  it  must  be  done  at  her 
cost,  and  she  must  pay  her  own  costs  of 
this  appeal  as  well  as  in  the  Judge's  Court. 
The  Judge's  order  will  be  cut  down  to  the 
appointment  of  the  Collector  to  take  charge 
of  the  estate  of  the  lunatic,  without  specifi- 
cauon  of  what  that  estate  consists. 

Markby,  J , — I  am  of  the  same  opinion. 

The  14th  December  1869. 

Present : 

The  llon'ble  H.  V.  Bay  ley  and  Sir   Charles 
Hobhouse,  Bart ,  Judges, 

User— Abandonment  of  right 
Case  No.  2173  of  1869. 

special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  judge  0/ 
Daccdj  datetf  t/ie  nth  June  i86g,  affirm- 
ing a  decision  of  the  Moonsiff  of  Bohur, 
dated  the  26th  November  j86S. 

Juguibundhoo  Chuckerbulty  (Plaintiff), 

Appellant, 

versus 

Jugm  Chunder  Chowdhry  and  others  (De- 
fendants\  Respondents, 

Bahoos  Huree  Mohun  Chuckerbutty,  Nu- 
Uel  Chunder  Sein,  and  Okhil  Chunder 
^eitt  for  Appellant. 

Baboo  Bhyrub  Chunder  Banerjee  for 
Respondents. 

Where  a  party  suing  for  the  use  of  a  water-way 
)*as  found  to  have  allowed  it  to  be  filled  up  without  ob- 
I€ctr<jn,  and  another  of  the  same  description  to  be  con- 
k  ^1?**^  which  he  had  used  for  a  year  or  two,  he  was 
held  to  have  abandoned  his  right  of  user  to  the  former 
*^tcr.-.vay. 

Hobhouse,  J.~1lh¥.  plaintiff  ^n  this  case, 
who  is  the  special  appellant  before  us,  sued 
for  the  use  of  a  certain  water-way,  of  which 
be  said  he  had  a  right  of  user  as  one  of  the 
public,  and  which  he  said  the  defendants 


I 


had  shut  up,  thereby  depriving  him  of  the 
user. 

The  defendants  apparently  did  not  admit 
that  the  plaintiff  had  any  prescriptive  right 
of  user  of  the  water-way  in  question,  but 
they  certainly  admitted  that  they  had,  for 
the  convenience  of  certain  persons,  shut  up 
the  said  water-way,  and  they  averred  at 
the  same  time  that  they  had  opened  another 
water-way  for  the  convenience  of  the  public. 

The  Lower  Appellate  Court  admittedly 
laid  down  the  right  issue  in  the  case,  so  far 
at  least  as  the  contention  of  the  special 
appellant  before  us  goes,  and  the  issue  was 
to  the  effect  as  to  whether  the  plaintiff  was 
eniiiled  to  his  right  of  user  when,  in  fact,  h6 
had  abandoned  the  said  right.  That  was  not, 
in  so  many  terms,  the  words  of  the  issue,  but 
that  was,  in  truth,  the  substance  of  it. 

The  Lower  Appellate  Court  comes  to  a 
finding  on  this  point  in  these  words:  "I  see 
**  no  reason  to  interfere  with  the  order  of 
"the  Moonsiff,  as  (/.  e.,  because),  when  the 
"appellant  allowed  the  water-way  to  be 
**  closed  without  objecting,  he  must  be  sup- 
'*  posed  to  have  acquiesced  in  it;  and  instead 
"of  this  passage,  another  was  opened  out, 
"which,  according  to  his  own  admission,  he 
"  has  used  for  two  years."  The  Court,  there- 
fore, does  substantially  find  that  the  plaintiff 
is  not  entitled  to  his  right  of  user,  if  he  had 
any,  because  he  allowed  the  object  of  his 
alleged  right,  viz.,  the  water-way,  to  be 
closed  up  without  objection,  and  because  for 
two  years  he  used  the  other  water-way  which 
the  defendants  admittedly  prepared  in  lieu 
of  the  one  which  they  filled  up. 

In  special  appeal  it  is  contended — that  is, 
I  understand  that  it  is  contended,  for  it  is  a 
little  difficult  to  follow  the  pleader  for  the 
special  appellant  as  to  what  bis  real  conten- 
tion is,  but  I  understand  that  he  contends 
— that,  when  he  had  once  acquired  a  right  of 
user,  that  right  could  not  be  held  to  have 
been  lost  to  him,  unless  it  was  held  barred 
by  the  application  of  the  Statute  of  Li- 
mitation, and  on  this  point  the  pleader 
for  the  special  appellant  refers  to  a 
judgment  of  a  Division  Bench  of  this 
Court,  which  is  to  be  found  at  page  506 
and  the  following  pages  of  Marshall's 
Reports.  Xo  doubt,  there  the  learned 
Judges  do  lay  it  down  that,  as  a  general  rule, 
10  use  their  own  words,  "  a  prescriptive  right, 
when  once  acquired,  is  liable  to  be  lost  only 
by  the  operation  of  the  Law  of  Limitation." 
This  is  tha  general  rule  they  lay  down,  but 
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If  the  Judge  had  said  ho  more,  we  should 
doubtless  be  bound  to  remand  these  proceed- 
ings in  order  that  the  Judge  might  deter- 
mine, as  a  matter  of  fact,  whether  the  decree- 
holder  in  making  this  application  had  acted 
bond  fide.  But  when  we  read  further  on, 
we  observe  that  the  Judge  has  considered 
that  point,  and  has  come  to  the  conclusion 
that  he  did  not  proceed  bond  fide.  Under 
these  circumstances,  I  think  it  would  be 
quite  useless  that  we  should  remand  the  case 
to  the  Lower  Court  in  order  that  it  might  ex- 
press an  opinion  on  a  point  upon  which  it 
has  already  decided. 

I  confess,  speaking  for  myself,  that  I 
should  feel  the  utmost  difficulty  in  coming 
to  a  conclusion  in  the  circumstances  of  this 
case,  that  the  proceedings  taken  in  the  year 
1862  had  been  otherwise  than  colorable  pro- 
ceedings taken  with  a  view  of  keeping  the 
decree  alive  in  form,  and  not  of  actually  exe- 
cuting and  enforcing  it. 

I  tlynk,  therefore,  that  the  special  appeal 
must  be  dismissed  with  costs. 

Markby,  J,—\  also  think  that  the  Judge, 
in  laying  down  that  these  proceedings  against 
the  heirs  were  illegal,  and  that,  therefore, 
they  cannot  be  called  a  proceeding  within 
the  terms  of  the  Section,  has  laid  down  toi> 
wide  a  proposition;  but  even  assuming  that 
to  be  so,  1  also  agree  with  Mr.  Justice  Jackson 
in  thinking  that  that  could  only  lead  to  a  re- 
mand in  order  that  the  Judge  should  try 
whether  or  no  these  proceedings  were  bond 
fide  taken  with  the  intention  of  executing 
this  decree,  and  that  the  Judge  having  al- 
ready expressed  his  opinion  upon  that  point, 
such  a  remand  becomes  unnecessary. 


The  13th  December  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Lunatic— Jurisdiction— Act  XXXV.,  1858. 

'  Case  No.  403  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dinagepore,  dated  the 
2*jth  August  i86g. 

Nitaraburree   Chowdhrain    (Opposite  Party), 

Appellant, 

versus 

Shushee  Mookhee   Chowdhrain  (Petitioner). 

Respondent, 


Baboo  Mohfnee  Mohun  Roy  for  Appellant. 
No  one  for  Respondent. 

A  Zniah  Judore  in  makinsr  an  order  under  Art 
XXXV.  of  185^  for  the  care  of  the  estate  of  a  lunitic, 
was  held  to  have  gfone  beyond  the  purview  of  the  Act 
in  specifyingr  of  what  that  estate  consisted. 

Jackson,  J. — An  application  was  made  to 
the  Zillah  Judge  under  Act  XXXV.  of  1858, 
to  make  an  order  for  the  care  of  the  estate 
of  a  lunatic,  one  Goluck  Monee  Chowdhnin 
upon  which  application  the  Judge  has  di- 
rected the  Collector  of  the  district,  under 
Section  9  of  the  Ad,  to  take  charge  of  the 
estate. 

This  appeal  is  on  the  part  of  one  Nitara- 
burree Chowdhrain.  She,  at  first  sig-ht, 
appears  to  have  no  interest  whatever  in  the 
subject-matter  of  the  application,  inas- 
much as  she  makes  no  claim  to  the  guar- 
dianship of  the  lunatic  in  question  or  to 
the  charge  of  his  estate.  She,  in  short, 
denies  that  the  lunatic  has  any  estate  what- 
ever. 

It  appears  that  this  appellant  came  in  to 
oppose  the  petition  under  Aft  XXXV.. 
upon  the  ground  thai  a  schedule  to  the 
petition  specified  certain  immoveable  proper- 
ty as  belonging  to  the  lunatic,  which  pro- 
perty Nitamburree  declared  to  be  at  the  time 
in  her  possession  and  enjoyment  in  sacces- 
sion  to  her  deceased  husband.  Thai  husband, 
it  seems,  claimed  to  be  the  adopted  son  oi 
the  late  husband  of  Goluck  Monee.  A 
suit  had  been  instituted  by  Shushee 
Mookhee,  the  petitioner  in  this  case,  and 
in  thai  suit  she  had  succeeded  in  having  it 
declared  that  the  adoption  was  invalid. 

The  person  described  as  being  the  adopted 
son  has' since  died  ;  but  it  appears  that  not- 
withstanding the  decision  as  to  his  adoption, 
the  property  of  the  husband  of  Goluck 
Monee  is  still  in  the  hands  of  Nitamburree. 
Nitamburree,  therefore,  called  upon  the 
Judge  to  decide  wheiher  the  immoveable 
property  specified  was  part  of  the  estate  of 
the  alleged  lunatic  or  no,  and  he  decided 
that  fact  against  her;  and  having  so  decided 
it,  he  made  an  order  that  the  Collector 
should  take  possession  of  the  property,  and 
intimated  that  in  case  of  necessity  the 
Court  would  give  its  aid  to  enforce  the  order 
for  possession  thereof ;  and  taking  this  in 
connection  with  the  petition  as  10  the  im- 
moveable property  in  question,  it  seems 
there  is  reason  to  suppose  he  intended  to 
give  possession  of  that  immoveable  property 
as  the  property  of  the  lunatic. 
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The  1 4th  December  1869. 

Present : 

The  Hon'ble  II.  V.  Bayley  and  Sir   Charles 
llobhouse,  Bart.,  Judges, 

User— Abandonment  of  right. 
Case  No.  2173  of  1869. 

^puu\l  lip  peal  from  a  decision  passed  by 
the  j\dditional  Subordinate  judge  0/ 
Dacca,  datecf  the  1  ith  June  j86g,  affirm- 
ing a  decision  0/  the  Moons  iff  of  Bohur, 
dated  the  26th  November  1868. 

JugutbunJhoo  Chuckerbulty  (Plaintiff), 

Appeltant, 

versus 

JugTit  Chiinder  Chowdhry  and  others  (De- 
fendants), Respondents, 

Baboos  Huree  Mohun  Chuckerbutty,  Nu- 
h(t  Chunder  Sein,  and  Olihit  Ch under 
Sein  for  Appellant. 

Baboo  B/iyrub  Chunder  Danerjee  for 
Respondents. 

Where  a  party  suingf  for  the  use  of  a  water-way 
]«as  found  to  have  allowed  it  to  be  filled  up  without  ob- 
jection, and  another  of  the  same  description  to  be  con- 
structed which  he  had  used  for  a  year  or  two,  he  was 
ncid  to  have  abandoned  his  right  of  user  to  the  former 
watt r  way. 

Hothouse,  ^.— The  plaintiff  ^n  ihis  case, 
who  is  the  special  appellant  before  us,  sued 
for  the  use  of  a  certain  water-way,  of  which 
he  said  he  had  a  right  of  user  as  one  of  the 
public,  and  which  he  said   the   defendants 


This,  no  doubt,  was  going  beyond  the 
puniew  of  the  Act,  and  the  appellant 
seems  to  be  entitled  to  have  that  portion  of 
the  order  set  aside.  At  the  same  time,  it 
seems  to  me  that  the  Judge  would  never 
have  entered  into  this  question  at  ail  if  it 
had  not  been  for  the  step  taken  by  the 
appellant  herself,  and  that,  consequently, 
aiihoagh  she  is  entitled  to  have  the  Judge's  ! 
order  so  far  set  liqrht,  it  must  be  done  at  her 
cost,  and  she  must  pay  her  own  costs  of 
this  appeal  as  well  as  in  the  Judge's  Court. 
The  Judge's  order  will  be  cut  down  to  the 
appointment  of  the  Collector  to  take  charge 
of  the  estate  of  the  lunatic,  without  specifi- 
cation of  what  that  estate  consists. 

Marliby,  J . — I  am  of  the  same  opinion. 


had  shut  up,  thereby  depriving  him  of  the 


user. 

The  defendants  apparently  did  not  admit 
that  the  plaintiff  had  any  prescriptive  right 
of  user  of  the  water-way  in  question,  but 
they  certainly  admitted  that  they  had,  for 
the  convenience  of  certain  persons,  shut  up 
the  said  water-way,  and  they  averred  at 
the  same  time  that  they  had  opened  another 
water-way  for  the  convenience  of  the  public. 

The  Lower  Appellate  Court  admittedly 
laid  down  the  right  issue  in  the  case,  so  far 
at  least  as  the  contention  of  the  special 
appellant  before  us  goes,  and  the  issue  was 
to  the  effect  as  to  whether  the  plaintiff  was 
eniiiled  to  his  right  of  user  when,  in  fact,  he 
had  abandoned  the  said  right.  That  was  not, 
in  so  many  terms,  the  words  of  the  issue,  but 
that  was,  in  truth,  the  substance  of  it. 

• 

The  Lower  Appellate  Court  comes  to  a 
finding  on  this  point  in  these  words:  "I  see 
'*  no  reason  to  interfere  with  the  order  of 
"the  Moonsiff,  as  (/.  <?.,  becau.se),  when  the 
"appellant  allowed  the  water-way  to  be 
"closed  without  objecting,  he  must  be  sup- 
"  posed  to  have  acquiesced  in  it;  and  instead 
"of  this  passage,  another  was  opened  out, 
"which,  according  to  his  own  admission,  he 
"  has  used  for  two  years."  The  Court,  there- 
fore, does  substantially  find  that  the  plaintiff 
is  not  entitled  to  his  right  of  user,  if  he  had 
any,  because  he  allowed  the  object  of  his 
alleged  right,  viz,,  the  water-way,  to  be 
closed  up  without  objection,  and  because  for 
two  years  he  used  the  other  water-way  which 
the  defendants  admittedly  prepared  in  lieu 
of  the  one  which  they  filled  up. 

In  special  appeal  it  is  contended — that  is, 
I  understand  that  it  is  contended,  for  it  is  a 
little  difTicult  to  follow  the  pleader  for  the 
special  appellant  as  to  what  his  real  conten- 
tion is,  but  I  understand  that  he  contends 
— that,  when  he  had  once  acquired  a  right  of 
user,  that  right  could  not  be  held  to  have 
been  lost  to  him,  unless  it  was  held  barred 
by  the  application  of  the  Statute  of  Li- 
mitation, and  on  this  point  the  pleader 
for  the  special  appellant  refers  to  a 
judgment  of  a  Division  Bench  of  this 
Court,  which  is  to  be  found  at  page  506 
and  the  following  pages  of  Marshall's 
Reports.  No  doubt,  there  the  learned 
Judges  do  lay  it  down  that,  as  a  general  rule, 
10  use  their  own  words,  "  a  prescriptive  right, 
when  once  acquired,  is  liable  to  be  lost  only 
by  tlie  operation  of  the  Law  of  Limitation." 
This  is  tha  general  rule  they  lay  down,  bat 
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If  the  Judge  had  said  no  more,  we  should 
doubtless  be  bound  to  remand  these  proceed- 
ings in  order  that  the  Judge  might  deter- 
mine, as  a  matter  of  fact,  whether  the  decree- 
holder  in  making  this  application  had  acted 
bond  fide.  But  when  we  read  further  on, 
we  observe  that  the  Judge  has  considered 
that  point,  and  has  come  to  the  conclusion 
that  he  did  not  proceed  bond  fide.  Under 
these  circumstances,  I  think  it  would  be 
quite  useless  that  we  should  remand  the  case 
to  the  Lower  Court  in  order  that  it  might  ex- 
press an  opinion  on  a  point  upon  which  it 
has  already  decided. 

I  confess,  speaking  for  myself,  that  I 
should  feel  the  utmost  difficulty  in  coming 
to  a  conclusion  in  the  circumstances  of  this 
case,  that  the  proceedings  taken  in  the  year 
1862  had  been  otherwise  than  colorable  pro- 
ceedings taken  with  a  view  of  keeping  the 
decree  alive  in  form,  and  not  of  actually  exe- 
cuting and  enforcing  it. 

I  tlynk,  therefore,  that  the  special  appeal 
must  be  dismissed  with  costs. 

Markby,  y, — I  also  think  that  the  Judge, 
in  laying  down  that  these  proceedings  against 
the  heirs  were  illegal,  and  that,  therefore, 
they  cannot  be  called  a  proceeding  within 
the  terms  of  the  Section,  has  laid  down  loo 
wide  a  proposition;  but  even  assuming  that 
to  be  so,  1  also  agree  with  Mr.  justice  Jackson 
in  thinking  that  that  could  only  lead  to  a  re- 
mand in  order  that  the  Judge  should  try 
whether  or  no  these  proceedings  were  bond 
fide  taken  with  the  intention  of  executing 
this  decree,  and  that  the  Judge  having  al- 
ready expressed  his  opinion  upon  that  point, 
such  a  remand  becomes  unnecessary. 


The  13th  December  1869. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

yudges. 

Lunatic— Jurisdiction— Act  XXXV.,  1858. 

'  Case  No.  403  of  1869. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dinagepore,  dated  the 
2*jih  August  i86g. 

Nitamburree   Chowdhrain   (Opposite  Party), 

Appellant, 

versus 

Shushee  Mookhee   Chowdhrain  (Petitioner), 

Respondent, 


Baboo  Mohinee  Mohun  Roy  for  Appellant. 
No  one  for  Respondent. 

A  Zillah  Judg-e  in  makinsr  an  order  under  Act 
XXXV.  of  185S  for  the  care  of  the  estate  of  a  lanabc« 
was  held  to  have  gfone  beyond  the  purview  of  the  Aa 
in  specifyingr  of  what  that  estate  consisted. 

Jackson,  J, — An  application  was  made  to 
the  Zillah  Judge  under  Act  XXXV.  of  1858, 
to  make  an  order  for  the  care  of  the  estate 
of  a  lunatic,  one  Goluck  Monee  Chowdhrain 
upon  which  application  the  Judge  has  di- 
rected the  Collector  of  the  district,  under 
Section  9  of  the  Ad.  to  take  charge  of  the 
estate. 

This  appeal  is  on  the  part  of  one  Nitam- 
burree Chowdhrain.  She,  at  first  sigh:, 
appears  to  have  no  interest  whatever  in  the 
subject-matter  of  the  application,  inas- 
much as  she  makes  no  claim  to  the  guar- 
dianship of  the  lunatic  in  question  or  to 
the  charge  of  his  estate.  She,  in  short, 
denies  that  the  lunatic  has  any  estate  what- 
ever. 

It  appears  that  this  appellant  came  in  to 
oppose  the  petition  under  Aft  XXXV., 
upon  the  ground  that  a  schedule  to  the 
petition  specified  certain  immoveable  proper- 
ty as  belonging  to  the  lunatic,  which  pro- 
perty Nitamburree  declared  to  be  at  the  time 
in  her  possession  and  enjoyment  in  succes- 
sion to  her  deceased  husband.  That  husband, 
it  seems,  claimed  to  be  the  adopted  son  ol 
the  late  husband  of  Goluck  Monee.  A 
suit  had  been  instituted  by  Shushee 
Mookhee,  the  petitioner  in  this  case,  and 
in  that  suit  she  had  succeeded  in  having  it 
declared  that  the  adoption  was  invalid. 

The  person  described  as  being  the  adopted 
son  has  'since  died  ;  but  it  appears  that  not- 
withstanding the  decision  as  to  his  adoption, 
the  property  of  the  husband  of  Goluck 
Monee  is  still  in  the  hands  of  Xilamburree. 
Nitamburree,  therefore,  called  upon  the 
Judge  to  decide  whether  the  immoveable 
property  specified  was  part  of  the  estate  of 
the  alleged  lunatic  or  no,  and  he  decided 
that  fact  against  her :  and  having  so  decided 
it,  he  made  an  order  that  the  Collector 
should  take  possession  of  the  property,  and 
intimated  that  in  case  of  necessity  the 
Court  would  give  its  aid  to  enforce  the  order 
for  possession  thereof;  and  taking  this  in 
connection  with  the  petition  as  to  the  im- 
moveable property  in  question,  it  seems 
there  is  reason  to  suppose  he  intended  to 
give  possession  of  that  immoveable  property 
as  the  property  of  the  lunatic. 
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This,  no  doubt,  was  going  beyond  the 
puniew  of  the  Act,  and  the  appellant 
seems  to  be  entitled  to  have  that  portion  of 
ibe  order  set  aside.  At  the  same  time,  it 
seems  to  me  that  the  Judge  would  never 
have  entered  into  this  question  at  ail  if  it 
bad  not  been  for  the  step  taken  by  the 
appellant  herself,  and  that,  consequently, 
alihoaghshe  is  entitled  to  have  the  Judge's 
order  so  far  set  light,  it  must  be  done  at  her 
cost,  and  she  must  pay  her  own  costs  of 
this  appeal  as  well  as  in  the  Judge's  Court. 
The  Judge's  order  will  be  cut  down  to  the 
appointment  of  the  Collector  to  take  charge 
of  the  estate  of  the  lunatic,  without  specifi- 
cation of  what  that  estate  consists. 

MarkbVy  J. — I  am  of  the  same  opinion. 

The  14th  December  1869. 

Present : 

The  Honble  H.  V.  Bayley  and  Sir  Charles 
Ilobhouse,  Bart.,  Judges, 

User— Abandonment  of  right. 
Case  No.  2173  of  1869. 

Special  Appeal  from  a  decision  passed  by 
Ihe  Additional  Subordinate  Judge  0/ 
Dacca,  dated' the  nth  June  i86g,  affirm- 
ing a  decision  of  the  Moonsiff  of  Bohur, 
dated  the  26th  November  1868, 

jugutbundhoo  Chuckerbulty  (Plaintiff), 
Appellant^ 


versus 

Jugni  Chunder  Chowdhry  and  others  (De- 
fendants), Respondents. 

Bakos  Huree  Mohun  Chuckerbulty,  Nu- 
het  Chunder  Sein,  and  Okhil  Chunder 
Seitt  for  Appellant. 

Baboo  Bhyrub  Chunder  Banerjee  for 
Respondents. 

Where  a  party  suing  for  the  use  of  a  \yater.way 
)*^s  found  to  have  allowed  It  to  be  filled  up  without  ob- 
jcctioTi,  and  another  of  the  same  description  to  be  con- 
structed which  he  had  used  for  a  year  or  two,  he  was 
held  to  have  abandoned  his  right  of  user  to  the  former 
wattr-ivay. 

Hobhouse,  y.— The  plaintiff  in  this  case, 
who  is  the  special  appellant  before  us,  sued 
for  the  use  of  a  certain  water-way,  t>f  which 
be  said  he  had  a  right  of  user  as  one  of  the 
public,  and  which  he  said   the  defendants 


had  shut  up,  thereby  depriving  him  of  the 
user. 

The  defendants  apparently  did  not  admit 
that  the  plaintiff  had  any  prescriptive  right 
of  user  of  the  water-way  in  question,  but 
they  certainly  admitted  that  they  had,  for 
the  convenience  of  certain  persons,  shut  up 
the  said  water-way,  and  they  averred  at 
the  same  time  that  they  had  opened  another 
water-way  for  the  convenience  of  the  public. 

The  Lower  Appellate  Court  admittedly 
laid  down  the  right  issue  in  the  case,  so  far 
at  least  as  the  contention  of  the  special 
appellant  before  us  goes,  and  the  issue  was 
to  the  effect  as  to  whether  the  plaintiff  was 
eniiiled  to  his  right  of  user  when,  in  fact,  h<5 
had  abandoned  the  said  right.  That  was  not, 
in  so  many  terms,  the  words  of  the  issue,  but 
that  was,  in  truth,  the  substance  of  it. 

The  Lower  Appellate  Court  comes  to  a 
finding  on  this  point  in  these  words:  "I  see 
*'no  reason  to  interfere  with  the  order  of 
"  the  Moonsiff,  as  (/.  e.,  because),  when  the 
"appellant  allowed  the  water-way  to  be 
"closed  without  objecting,  he  must  be  sup- 
"  posed  to  have  acquiesced  in  it;  and  instead 
"of  this  passage,  another  was  opened  out, 
"  which,  according  to  his  own  admission,  he 
"  has  used  for  two  years."  The  Court,  there- 
fore, does  substantially  find  that  the  plaintiff 
is  not  entitled  to  his  right  of  user,  if  he  had 
any,  because  he  allowed  the  object  of  his 
alleged  right,  viz.y  the  water-way,  to  be 
closed  up  without  objection,  and  because  for 
two  years  he  used  the  other  water-way  which 
the  defendants  admittedly  prepared  in  lieu 
of  the  one  which  they  filled  up. 

In  special  appeal  it  is  contended — that  is, 
I  understand  that  it  is  contended,  for  it  is  a 
little  difficult  to  follow  the  pleader  for  the 
special  appellant  as  to  what  bis  real  conten- 
tion is,  but  I  understand  that  he  contends 
— that,  when  he  had  once  acquired  a  right  of 
user,  that  right  could  not  be  held  to  have 
been  lost  to  him,  unless  it  was  held  barred 
by  the  application  of  the  Statute  of  Li- 
miiation,  and  on  this  point  the  pleader 
for  the  special  appellant  refers  to  a 
judgment  of  a  Division  Bench  of  this 
Court,  which  is  to  be  found  at  page  506 
and  the  following  pages  of  Marshall's 
Reports.  No  doubt,  there  the  learned 
Judges  do  lay  it  down  that,  as  a  general  rule, 
to  use  their  own  words.  "  a  prescriptive  right, 
when  once  acquired,  is  liable  to  be  lost  only 
by  the  operation  of  the  Law  of  Limitation." 
I  This  is  tha  general  rule  they  lay  down,  but 
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then  they  go  on  to  say  that  this  rule  is  sub- 
ject to  an  exception  to  which  they  shall 
presently  advert,  and  that  exception  is,  as 
they  thereafter  state,  this,  viz.,  where  the  right 
in  question  may  have  been  abandoned,  which 
is  exactly  the  case  before  us.  It  follows, 
therefore,  that,  however  much  one  part  of  the 
decision  of  the  learned  Judges  may  be  in 
favor  of  the  special  appellant,  the  other  part 
is  directly  against  his  contention,  for  it  con- 
templates that  very  exception  to  the  general 
rule  laid  down  which  is  the  point  before  us. 

The  pleader  for  the  special  appellant  then 
refers  us  to  a  case  to  be  found  at  page  276, 
Volume  VII.,  Weekly  Reporter,  from  which 
he  would  seem  to  contend  that  the  facts  of 
the  case  before  us  do  not  bring  it  within  the 
exception  which  the  learned  Judges  in  the 
case  I  have  first  quoted  contemplated. 
In  that  case,  that  is,  the  one  in  Volume  VII., 
Weekly  Reporter,  page  276,  the  learned  Judge 
who  delivered  the  Court's  opinion  said  that 
no  consent  could  be  inferred  from  the  fact 
that  th^  plaintiff  did  not  sue  immediately  after 
the  commencement  of  the  preparation  of  or 
the  completion  of  the  road  which  was  then 
in  dispute.  But  without  at  all  stating  whe- 
ther or  not  we  agree  in  this  dictum,  it  is 
clear  that  the  fact  on  which  it  is  based  is  not 
on  an  equal  footing  with  the  facts  found  in 
the  case  before  us.  The  facts  here  are  in 
some  respects  the  same,  but  in  a  very  material 
point  they  differ.  Here,  upon  the  findings 
of  the  Lower  Appellate  Court,  we  must  sup- 
pose three  definite  and  very  clear  facts ;  first- 
ly^ that  the  plaintiff  in  this  case  allowed  a  khal 
deep  enough  to  be  used  for  boats  carrying 
passengers,  over  which  he  had,  as  he  alleges, 
a  right  of  way,  to  be  filled  up  by  the  defend- 
ants without  any  objection  raised  by  him  ; 
secondly y  that  he  not  only  did  this,  but  that 
he  allowed  another  khal  of  the  same  descrip- 
tion to  be  dug  by  the  defendants  without 
any  objection  raised  by  him  ;  and,  thirdly,  that 
he  not  only  did  this,  but  actually  used  that 
other  khal,  he  himself  says,  for  a  period  of 
one  year,  and  the  Judge  below  has  found  for 
a  period  of  two  years.  It  is  upon  these 
findings  of  facts  that  the  Judge  has  held 
substantially  that  the  plaintiff  abandoned 
whatever  right  of  user  he  might  have  had 
of  the  other  khal,  and  we  cannot  say,  sit- 
ting as  a  Court  of  special  appeal,  that  the 
Lower  Appellate  Court  was  not  justified  in 
using  these  facts  as*  evidence  of  the  said 
abandonment.  That  facts  of  this  nature  may 
be  used  as  evidence  of  abandonment,  we  find 
it   very  clearly  stated  in  a  judgment  of  a 


Division  Bench  of  this  Court  to  be  fonnd  at 
page  316,  Volume  X.,  Weekly  Reporter,  aod 
we  find  the  same  point  to  be  inferred  from 
another  judgment  of  a  Division  Bench  d 
this  Court  to  be  found  at  page  493,  Volume 
VII.,  Weekly  Reporter.  In  the  first  case  I 
have  quoted,  the  learned  Judge,  Mr.  Justice 
Mitter,  remarks  that,  in  the  absence  of  any 
legislative  enactment  directly  applicable  to 
rights  of  easement,  our  duty  is  to  decide  ac- 
cording to  equity  and  good  conscience;  and 
then  he  goes  on  to  state  the  facts  of  the  case, 
and  these  facts  are  that  the  plaintiff  allowed 
the  defendant  to  shut  up  the  pathway  in 
question  in  that  suit,  and  to  baild  a  house  upon 
it  seven  years  prior  to  the  institution  of  the 
suit ;  and  then,  upon  the  analogy  of  another 
case  which  the  learned  Judge  quotes,  he 
shows  how,  in  reality,  the  plaintiff  had,  by 
his  conduct,  abandoned  whatever  right  he 
had.  That  other  case  is  still  stronger,  and 
is  stated  to  be  where  a  person  built  upon 
lands  jointly  belonging  to  himself  and  bis 
co-sharers,  and  those  co- sharers  stood  by 
and  allowed  him  to  go  on  without  objection. 
In  that  case,  it  was  held  that,  as  no  objec- 
tion was  raised  to  the  building,  so  the  plaint- 
iff could  not  in  that  case  sue  to  have  the 
building  removed.  The  facts  of  the  present 
case  I  think  to  be  even  stronger,  and  to  show 
that  this  is  so,  I  would  only  refer  to  the 
previous  statements  that  I  have  made  of  those 
facts. 

We  think,  therefore,  that  the  facts  found 
were  sufficient  to  justify  the  Judge  to  come 
to  the  conclusion  that  the  plaintiff  bad  aban- 
doned the  rights  that  he  had  to  the  former 
khal ;  and  this  being  so,  we  dismiss  this 
special  appeal  with  costs. 


The  15  th  December  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W. 
Markby,  Judges. 

Contracts  (special  or  implied) — Landlord  and 
tenant — Loss  of  kubooleut 

Case  No.  1928  of  1869  under  Act  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  fy 
the  Judge  of  Beerbhoom,  dated  the  J/* 
May  j86g,  reversing  a  decision  of  the 
Deputy  Collector  of  Jungeepore,  dated 
the  joth  November  1868, 
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Oomabutty  Debia  (Plaintiff),  Appellant, 

versus 

Pareshnath  Pandey  and  others  (Defendants), 

Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Bahoo  Mohesh  Chunder  Chotvdhry 
for  Respondents. 

Where  there  is  a  special  agreement  between  two 
parties,  and  that  agreement  has  been  performed,  and 
ooe  of  them  has  had  all  the  benefit  to  which  he  is  en- 
titled thereunder,  the  other  may  sue  him  either  upon  the 
special  agreement  or  upon  what  has  been  called  the 
implied  contract  which  arises  out  of  the  receipt  of  the 
benefit. 

Where  two  parties  have  mutually  contracted  as  land- 
lord and  tenant,  and  the  latter  has  occupied  the  land  in 
pursuance  of  the  contract,  he  cannot  be  allowed  to  main- 
tain possession  free  from  the  payment  of  rent  l)ecause 
the  landlord  has  the  misfortune  to  lose,  or  is  unable  to 
produce,  the  paper  which  contained  the  terms  of  the 
afreement. 

Jackion^  J, — It  appears  to  me  that  the 
decision  of  the  Lower  Appellate  Court  is  in- 
suficient,  and  that  the  proceedings  must  go 
back  to  that  Court  in  order  to  a  new 
trial. 

Thii?  was  a  suit  for  arrears  of  rent,  the 
plaintiff  stating  herself  to  be  the  putneedar 
of  an  8-annas  share  of  a  certain  mehal,  and 
alleging  the  defendant  to  hold  an  izarah  of 
some  lands  under  her.  The  plaintiff's 
all^ation  further  was  that  the  written 
instrument  by  which  the  defendant  had  con- 
tracted to  pay  specified  rent  for  the  izarah 
in  question  had  found  its  way  into  the  hands 
of  a  certain  person,  who,  for  reasons  stated, 
withheld  it,  and  consequently  that  instru- 
ment could  not  be  produced. 

The  defendant  denied  the  holding  under 
an  izarah,  and  alleged  that  he  himself,  al- 
ttongh  the  name  of  the  plaintiff  had  been 
used,  was  the  real  putneedar. 

Thereupon  the  Court  of  first  instance 
framed  issues,  first,  as  to  whether  the  defend- 
ant had  executed  a  kubooleut  or  engage- 
ment 10  pay  rent  to  the  plaintiff;  and,  second- 
ly, whether  there  was  any  proof  of  payment 
of  rent  by  the  defendant  to  ihe  plaintiff  down 
to  the  year  1270.  The  Deputy  Collector 
who  tried  the  suit  considered  that  the  plaint- 
iff had  made  out  good  reason  for  notproduc- 
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ing  the  original  kubooleut,  and  therefore  he 
allowed  secondary  evidence  of  the  contents 
of  that  kubooleut  to  be  put  in.  But  he  also 
found  independently  that  there  was  proof 
of  previous  payment  of  rent  to  the  plaintiff 
by  the  defendant.  The  second  issue  also 
was  consequently  determined  in  favor  of  the 
plaintiff,  and  she  got  a  decree  for  her  rent. 

Upon  appeal  to  the  Zillah  Judge, 
he  considered  that  the  only  .  issue  to 
be  tried  was,  whether  the  plaintiff  had 
given  sufficient  proof  of  the  engagement  set 
up ;  and  finding  that  there  was  no  sufficient 
reason  made  out  for  not  producing  the 
original  kubooleut  itself,  ))e  declined  to 
receive  any  secondary  evidence  of  the  con- 
tents of  that  kubooleut,  and  therefore 
threw  out  the  plaintiff's  suit. 

Now,  this  was  a  suit  simply  for  rent. 
The  plaintiff,  no  doubt,  alleged  that  a  kuboo- 
leut had  been  executed,  but  it  appears  to  me 
to  be  evident  from  the  issues  framed  that 
she  based  her  right  to  recover  rent,  not  mere- 
ly upon  the  kubooleut,  but  also  upon  the 
relation  of  landlord  and  tenant  as  evidenced 
by  the  occupation  of  the  land  by  the  defend- 
ant. No  reason  is  shown  why  the  plaintiff 
should  have  Leen  held  to  making  out  a  case 
upon  the  kubooleut  simply,  and  should  have 
been  debarred  from  availing  herself  of  the 
circumstance  that  the  defendant  held  under 
her  ;  and  therefore  it  seems  to  me  that  the 
Court  was  bound  to  allow  the  plaintiff  to 
prove  in  whatever  way  she  could  the  rela- 
tion of  landlord  and  tenant,  and  the  conse- 
quent liability  of  the  defendant  to  pay  rent. 
It  seems  to  me  that,  where  parties  have 
mutually  contracted  as  landlord  and  tenant, 
and  the  defendant  has  occupied  the  land 
in  pursuance  of  that  contract,  it  is  mon- 
strous to  say  that  he  was  to  maintain  posses- 
sion of  the  land  free  from  the  payment  of 
rent,  because  the  landlord  had  the  misfor- 
tune to  lose,  or  was  unable  to  produce  the 
paper*  which  contained  the  terms  of  his 
agreement.  Under  such  circumstances,  it 
became  the  duty  of  the  Court  to  look  to 
the  relation  which  existed  between  the 
parties. 

Looking  to  the  finding  of  the  Court  of  first 
instance,  so  far  as  it  is  unreversed  upon  that 
point,  I  think  we  are  bound  to  assume  that 
there  was  evidence  on  which  the  plaintiff 
could  have  recovered  on  the  ground  that  the 
defendant  held  under  her.  Therefore,  the 
case  must  go  back  to  the  Zillah  Judge  in 
order  that  he  may  come  to  a  conclusion  on 
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the  second  point,  namely,  whether  ihe  plaint- 
iff has  proved  otherwise  than  by  the 
knbooleut  that  the  defendant  held  lands 
under  the  plaintiff  as  izaradar,  and  was 
therefore  liable  to  pay  rent. 

Mdrkhy,  J. — I  am  entirely  of  the  same 
opinion.     It  seems  to  me  that  the  question 
we  have  got  to  decide  in  this  case  is  alto- 
gether clear  of  the  rules  upon  which  second- 
ary evidence  of  written  agreements  between 
the  parlies  may  or  may  not   be  admitted. 
The  decision  of  the  Lower  Appellate  Court, 
which  turns  entirely  upon  this  point,  seems 
to  me  to  be,  in  point  of  law,  correct.      That 
Court  was  not  satisfied  that. the  absence  of 
the  document  which  was   alleged   to  have 
been     executed    between    the    parties    was 
sufficiently  accounted  for,  and  therefore  he 
rejected  all  secondar}'  evidence  of  that  do- 
cument.    But  the   principle  of   law    which 
he  seems  to  have  overlooked  appears  to  me 
to  be   this,  that,   where  there   is  a  special 
agreement    between    the    parties,   and  that 
agreement  has  been  performed,  and  one  of 
them  has  had  all  the  benefit  to  which  he  is 
entitled    under    the  special  agreement,  the 
other  may  sue  him,  either  upon  the  special 
agreement,  or   upon   what  ha^  been  called 
the     implied     contract    which     arises     out 
of      the      receipt    of     the    benefit.     That 
principle    of   law   was    laid    down    in    the 
case    of    Studdy    vs,    Sanders,    reported   in 
5     Barnewall     &     Cresswell     628.      It     is 
taken    there    from    Bulier's    Nisi  Prius^    a 
work   of  great   authority    in   English    Law, 
and  is  assented  to  by  three  of  the  most  learn- 
ed   Judges    who    ever    sat   in    Westminster 
Hall  ;  and  that  principle  of-  law,  which  is  well 
established    in   English    Courts   of    Justice, 
seems  to  me  not  to  rest  upon  any  special 
principles  of  English  Law,  but  upon  princi- 
ples   which    are    common  to  all    mankind, 
namely,  that,  when  a  man  has   received  a 
service  which  was  not  intended  as  a  gift, 
he   should    pay    the   adequate    price   of    it. 
Sometimes  there  is  an  advantage  of  suing 
on  the  special  agreement,  sometimes  there  is 
more  advantage  in  suing  upon  the  implied 
agreement  ;  but  it  is  open  to  the  plaintiff,  and 
in  my  opinion  the  wisest  course  for  him  to 
pursue  is  to  sue  on  both,  so  that,  if  he  fails 
in  proving  the  special  agreement,  then  he 
can  fall  back  upon  the  implied  agreement, 
provided  the  suit  is  properly  framed  for  the 
purpose  ;  and  in  this  case  it  appears  that  the 
suit  was  properly  framed  for  the  purpose  by 
the  form  of  the  second  issue  fixed  in  the 
Court  below. 


The  1 6th  December  1869. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Mortgage-bond — Money-decree— Wai?er. 

Case  No.  162a  of  1868. 

Special  Appeal  from  a  decision  passed  by  fhe 
Subordinate  Judge  of  Sarun^  dated  tht 
I  ith  March  j868,  affirming  a  decision  ^} 
the  Moonsiff  0/  Pursa,  dated  the  2^tk  April 
1867. 

Sawrulh  Singh  and  others  (Defendants). 
Appellants^ 

versus 

Bheenuck  Sahoo  (Plaintiff),  Respondent. 

Mr.  R,  T.  Allan  and  Baboo  Sreenath 
Banerjee  for  Appellants. 

Baboo  Doorga  Doss  Dutt  for  Respondent. 

G  borrowed  money  on  a  mortcrage^bond,  on  which 
the  mortgagees  sued  for  and  obtained  a  moneV'decrK 
which  did  not  declare  the  mortofag'ed  property  liable  to 
be  sold  in  satisfaction.  White  the  proceedings  in  tbe 
case  were  pendihg,  G  sold  the  property :  Htid  thai 
the  property  was  virtually  unburdened  at  the  date 
of  the  sale  ;  the  mortgage- lien  havinsr  been  rendered 
infructuous  by  the  action  of  the  mortg-agees  in  vaivti^ 
their  right  of  sale  and  receiving  a  money-decree. 

Glover,  J, — These  cases  were  remanded 
by  this  Court  on  the  14th  April  1869,  with 
directions  to  the  Subordinate  Judge  to  decide 
upon  the  bona  fides  of  the  deed  of  sale  pre- 
ferred by  the  plaintiff.  The  reply  of  the 
Subordinate  Judge  is  now  before  the  Court 
in  the  shape  of  a  report  under  Section  354 
of  the  Code  of  Civil  Procedure,  and  the 
result  of  the  enquiry  is  that  the  deed  of 
sale  under  which  the  plaintiff  claims  is  a 
bond- fide  transaction. 

The  points  taken  in  special  appeal  are, 
first,  that,  under  the  circumstances  of  the 
case,  the  Subordinate  Judge  has  not  decided 
the  question  of  bona  fides  with  due  regard  to 
all  the  evidance,  which  is  opposed  to  such 
supposition ;  but  that  he  has  gone  simply  on 
the  evidence  of  plaintiff's  witnesses  wiibool 
considering  other  points  in  the  case,  such  as 
the  respective  position  and  relationship  be- 
tween the  parties  and  the  palpable  object 
which  the  vendor  had  to  get  rid  of  this  pro- 
perty in  order  to  defraud  his  creditors.  Tie 
second  point  is  that  the  purchaser  of  ilie 
decree  which  had  been  obtained  by  the 
mortgagee   Ishuree   Singh    against  -Gunesh 
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Sahoo  slill  retains  a  lien  over  the  property 
pledged  in  the  mortgage-bond. 

With  regard  to  the  first  point,  we  think 
that  no  sufficient  ground  has  been  shown 
for  our  interference  with  the  Lower  Appellate 
Court's  decision.  The  Subordinate  Judge 
has  not  overlooked  the  fact  of  the  relation- 
ship between  the  parties.  He  has  gone  at 
very  considerable  length  into  the  circum- 
stances of  the  case,  and  after  taking  these 
points  into  consideration  and  examining 
witnesses,  he  has  come  to  a  distinct  finding 
of  fact  that  the  deed  of  sale  is  not  collusive. 
He  nwst  have  been  aware  then,  and  his  judg- 
ment shows  that  he  was  aware  that  there 
vere  disputes  between  the  parties;  he  was 
likewise  aware  that  the  purchaser  was  a 
relative  of  the  vendor,  and  knowing  all  this, 
he  still  believed  the  evidence  in  favor  of  the 
kobalah.  His  decision  cannot  be  said  to  be 
wrong  in  law,  and  we  cannot  interfere  witlk 
the  finding  of  fact  come  to  by  him  on  the 
whole  of  the  evidence. 

With  regard  to  the  second  objection,  it 
may  be  as  well  to  state  shortly  the  position 
of  the  parties.  It  appears  that  Gunesh 
Sahoo,  on  the  3rd  of  February  1865,  bor- 
rowed a  certain  sum  on  a  mortgage- bond 
from  Ishuree  Singh  and  Nunkoo  Singh.  A 
suit  was  brought  upon  this  mortgage-bond 
by  the  mortgagees  on  the  13th  of  November 
1865,  who  obtained  a  simple  money-decree, 
and  neither  asked  for  nor  received  any 
decree  declaring  the  mortgaged  property 
fiable  to  be  sold  in  satisfaction  of  their 
bond.  The  present  defendants  bought  the 
share  of  Gunesh  Sahoo  in  the  family  pro- 
perty on  the  14th  September  1867.  Whilst 
the  proceedings  in  the  case  of  Ishuree  Singh 
and  Nunkoo  Singh  were  pending,  Gunesh 
Sahoo  sold  the  disputed  property  to  the 
plaintiff  Bheenuck  on  the  31st  January  1866. 
Now,  it  appears  to  us  that,  at  the  date  of 
this  sale,  the  property  of  Gunesh  was  vir- 
tually unburthened.  No  doubt,  there  had 
been  upon  it  originally  a  mortgage-lien  in 
favor  of  Ishuree  and  Nunkoo  Singh,  but 
that  lien,  if  it  were  not  altogether  done  away 
with,  was  at  all  events  rendered  infructuous 
by  the  proceedings  of  the  mortgagees  in  1866, 
before  the  date  of  the  sale  to  Bheenuck, 
when  they  chose  to  waive  the  right  of  sell- 
ing the  property  pledged  in  satisfaction 
of  their  mortgage-bond,  and  to  receive 
instead  a  simple  money- decree.  It  was 
contended  by  Mr.  Allan  for  the  special 
appellant  that  the  purchaser  of  a  money- 
decree  of  this  description   still   retains  the 


lien  which  the  original  mortgagee  had  over 
the  property,  inasmuch  as  he  bought  the 
rights  of  these  mortgagees,  and  these  mort- 
gagees could  have  brought  a  suit  irrespective 
of  their  money -decree  to  have  that  decree 
satisfied  out  of  the  property  pledged  in  the 
bond  ;  and  in  support  of  this  contention,  we 
have  been  referred  to  a  decision  in  the  case  of 
Proladh  Misser  and  others  versus  Oodit 
Narain  Singh,  dated  the  21st  August  1868, 
published  in  Volume  X.  of  the  Weekly  Re- 
porter, p.  391.  With  regard  to  this  precedent, 
it  is  enough  to  say  that  in  that  case  the  decree 
was  obtained  upon  a  mortgage-bond,  and 
that  it  ordered  the  mortgaged  property  to 
be  sold  in  satisfaction  of  the  mortgage-debt. 
In  this  case  the  decree  was  a  simple  money-  ^ 
decree,  and  therefore  the  precedent  quoted 
is  in  no  way  in  point. 

On  the  contrary,  it  appears  to  us  that  the 
principle  laid  down  by  the  Full  Bench  in  a 
decision,  dated  i^th  December  1864,  in  the 
case  of  Gopeenath  Singh  versus  Sheo  Sahoy 
Singh,  published  in  Volume  I.  of  the  Weekly 
Reporter,  p.  315,  applies  to  the  matter 
now  before  us.  In  that  decision,  it  is  laid 
down  that  a  party  to  whom  property  is 
pledged  for  a  debt,  if  he  contents  him- 
self with  a  simple  money-decree  against 
his  debtor,  cannot  execute  his  decree  against 
the  property  pledged  to  the  prejudice  of 
a  subsequent  bond- fide  purchaser.  He  may 
enforce  his  lien  by  separate  action  against  the 
party  in  possession  of  the  property  pledged  to 
him,  but  he  cannot  execute  his  money-decree 
against  the  property  in  the'  hands  of  the 
subsequent  purchaser.  We  do  not  say  that 
such  a  remedy  does  not  exist  to  the  special 
appellant  in  this  case,  but  it  is  quite  clear 
that  up  to  this  time  he  has  made  no  endea- 
vour to  follow  it,  and  has  never  sued  to 
have  it  declared  that  the  property  was  liable 
to  be  sold  in  satisfaction  of  the  mortgage- 
debt.  It  seems  too  much  to  say  that  a  party 
who,  having  obtained  a  money-decree  for  a 
mortgage-debt,  has  still  the  power  to  sue  to 
have  that  decree  satisfied  by  declaring  that 
the  mortgaged  properly  is  liable  to  sale, 
can  keep  that  right  hanging  over  his  judg- 
ment-debtor for  an  indefinite  period  of  time, 
and  if  he  does  not  choose  to  exercise  that 
right  himself,  can  sell  that  right  to  another 
years  afterwards.  But,  however  this  may  be, 
in  the  present  case  no  attempt  has  ever 
been  tnade  to  pursue  such  a  right,  and  the 
point  taken  by  the  special  appellant's  pleader 
does  not  therefore  arise. 

It  appears  to  us,  therefore,  that  this  special 
appeal  must  be  dismissed  with  costs. 
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The  Moonsiff  wl^o  tried  the  suit  origin- 
ally dismissed  it,  finding  apparently,  though 
not  explicitly,  that  the  plaintiff's  title  by 
purchase  had  failed,  and  finding  also  that 
the  land  was  the  mdl  land  of  the  defendant, 
and  not  lakheraj  belonging  to  the  plaint- 
iff, and  also  finding  that  the  plaintiff  had 
never  been  in  possession. 

On  appeal,  the  Subordinate  Judge  rever- 
sed the  decision  of  the  Moonsiff,  and  gave 
judgment  for  the  plaintiff. 

Against  this  decision  of  the  Subordi- 
nate Judge,  the  defendant  has  appealed 
specially;  and,  out  of  eleven  grounds 
of  special  appeal  contained  in  his  petition, 
he  has  relied  chiefly  upon  five.  It  is 
not  necessary,  I  think,  to  enter  upon  all 
these  grounds  of  special  appeal,  because  two 
of  them  are  such  that  our  decision  upon 
them  obliges  us  to  remand  the  case  to  the 
Court  below. 

The  defendant  having  denied  the  plaint- 
iff's tit^  by  purchase,  the  Moonsiff  in  dis- 
missing the  suit,  found  on  that  question  in 
such  terms  that  the  plaintiff  considered  him- 
self obliged  to  appeal  upon  that  question  to 
the  Zillah  Court.  I  think,  therefore,  that  the 
Zillah  Court  was  bound  to  determine  express- 
ly the  point  whether  the  plaintiff  had  pur- 
chased or  no.  But,  however  that  question 
might  be  determined,  it  is  obvious  that  a 
still. more  important  point  remained  behind, 
namely,  whether  the  title  which  the  plaint- 
iff so  acquired  was  a  valid  title,  such  as  to 
enable  him  to  recover. 

On  the  parties  going  into  proof  on  this 
point,  the  Subordinate  Judge  held  that,  by 
reason  of  a  previous  decision  between  these 
parties,  the  defendant  was  concluded,  so  as 
to  be  incompetent  to  raise  any  question  as 
to  the  genuineness  of  the  plaintiff's  docu- 
ments. The  previous  decision  referred  to 
was  one  passed  in  a  suit  between  the  same 
parties  regarding  the  resumption  of  some 
lands  in  Mouzah  Deepa. 

I  do  not  wish  to  be  understood  as  express- 
ing any  opinion  whether,  if  in  that  suit  an 
express  issue  had  been  raised  regarding  the 
genuineness  of  the  documents  in  question, 
the  parties  would  have  been  bound  by  the 
decision  on  that  issue  in  all  future  suits 
upon  different  causes  of  action ;  but  as  far  as 
we  can  see,  there  was  no  such  issue  raised 
in  that  case,  but  merely,  in  general  terms, 
the  rights  of  the  plaintiff  in  this  suit  which 
were  based  in  some  measure  upon  these 
documents  appear  to  have   been   aflfirmed. 


It  appears  to  me  quite  clear.that  such  affirm- 
ation in  regard  10  those  documents  is  do: 
such  a  decision  between  the  parties  as  pre- 
cludes the  defendant  from  raising  a  ques- 
tion as  to  the  genuineness  of  those  docu- 
ments in  the  present  suit.  Clearly,  therefore, 
it  was  necessary  for  the  Subordinate  Judge 
to  determine  as  to  the  amount  of  credit  and 
weight  due  to  all  the  evidence  addaced  by 
the  parties  on  the  question  of  title. 

The  special  respondent  before  us,  feeling 
himself  unable  to  support  the  decision  -of 
the  Court  below  upon  this  point,  contended 
that  the  finding  of  that  Court  upon  tbe 
question  of  possession  was  in  itself  suffi- 
cient to  support  the  judgment,  although  it 
might  be  defective  in  other  respects.  No»', 
the  finding  of  the  Subordinate  Judge  as  to 
possession,  whether  it  be  founded  upon  good 
reasons  or  not,  I  confess,  appears  to  me  not 
particularly  valid,  inasmuch  as  the  finding 
is  in  general  terms  that  the  plaintiff  \iti  in 
possession  until  dispossessed  by  the  defend- 
ant. He  does  not  find  how  long  that  posses- 
sion  subsisted,  when  it  begun  or  ended,  or  in 
what  manner  it  terminated.  It  might  be 
that  if  the  plaintiff  had  been  found  to  have 
occupied  this  land  for  12  years  in  good 
faith,  and  to  have  been  forcibly  dispossessed 
by  the  defendant,  that  would  in  itself 
have  afforded  a  sufficient  indication  of  title 
to  enable  the  plaintiff  to  recover  possession. 
But  the  Subordinate  Judge  finds  nothing 
of  the  sort. 

I  think,  therefore,  that  the  case  must  go 
back  to  the  Lower  Appellate  Court  in  order 
that  it  may  find  whether  the  plainiiff  has 
acquired  a  title  by  purcha<:e  as  alleged  in 
the  plaint,  and  in  the  next  place,  whether 
the  title  so  acquired  is  a  valid  one  so  as 
to  enable  him  to  recover  possession  ;  and  in 
that  enquiry  it  must,  as  I  have  already 
said,  determine  on  the  nature  of  the  evi- 
dence as  to  whether  it  is  sufficient  for  the 
purpose  or  no ;  and  if  in  the  course  of  the 
enquiry  he  should  find  that  the  plaintiff's 
documentary  title  is  not  made  out,  yet  the 
Subordinate  Judge  must  determine  whether 
the  plaint  iff  has  such  a  tide  by  possession 
as  will  enable  him  to  recover. 

Markhy,  J.—l  also  think  that  the  case 
must  go  back.  It  seems  to  me  incontest- 
able, and  it  certainly  was  not  contested,  ihit 
the  Lower  Appellate  Court  is  wrong  in  i«o 
points  :  first,  in  not  having  disposed  of  the 
queslion  as  to  whether  or  not  the  plaintiff 
had  established  any  title  at  all ;  and  second- 
ly, in  having  treated  what  took  place  upon 
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the  former  trial  between  these  same  parties 
as  conclusively  establishing  that  the  sunnud 
and  taidad  were  valid  and  genuine  docu- 
ments. It  seems  to  me  that  the  question 
which  arises  upon  the  validity  of  those  docu- 
ments is  altogether  apart  from  the  question 
which  would  arise,  and  which  has  been  ad- 
vened to,  if  a  distinct  issue  had  been  raised 
in  thai  case  as  10  whether  or  no  those 
documents  were  evidence.  The  impression 
on  my  mind  at  the  present  moment  is, 
although  it  is  unnecessary  finally  to  decide 
upon  it,  that,  if  this  point  had  been  raised 
as  a  distinct  issue,  it  would  have  been  bind- 
ing and  conclusive  between  the  same 
parties,  even  in  a  suit  relating  to  another 
piece  of  land.  But  that  does  not  appear  to 
have  been  the  case  here.  It  has  been  very 
imperfectly  stated  to  us  how  these  docu- 
ment* were  treated  in  the  former  case.  It 
does  not  appear  whether  the  genuineness  of 
those  documents  was  put  in  issue.  In  short, 
nothing  has  appeared  which  would  justify 
ihc  Court  in  saying  that  a  conclusive  find- 
ing has  been  come  to  upon  them. 

Then,  the  vakeel  for  the  respondent 
contended  that,  putting  that  aside,  there 
was,  in  the  judgment  of  the  Court  below,  a 
finding  that  the  plaintiff  had  been  in  posses- 
sion of  this  land  for  12  years,  or,  at  least, 
that  he  had  been  in  possession  for  a  sufii- 
cicnt  time  to  justify  an  inference  of  title. 
If  there  had  been  a  finding  that  he  had  been 
in  possession  for  12  years,  that,  according 
to  the  decision  of  the  Pi  ivy  Council  which 
was  referred  to  in  the  argument  of  this 
case,  no  doubt,  would  be  something  in  the 
nature  of  a  finding  that  he  had  a  title.  But 
it  appears  to  me  quite  clear  that  no  such 
finding,  which  must,  of  necessity,  have  been 
a  dear  and  definite  one,  has  been  come  to 
by  the  Court  below.  If  he  had  been  in 
peaceable  possession  for  a  less  period  than 
12  years,  that  might  have  been  evidence 
ttpon  which  the  Court  below  might,  if  it 
had  80  thought  fit,  have  inferred  title ;  but 
that  inference  must  be  drawn  by  the  Court 
below,  which  is  a  judge  of  facts,  and  not 
by  us.  Clearly,  that  inference  has  not  been 
drawn  in  this  case  by  the  Lower  Appellate 
Court.  Therefore,  the  grounds  upon  which 
the  respondent  asks  us  to  say  that  this 
judgment,  even  with  the  defects  which  have 
been  pointed  out,  was  sufficiently  in  his 
favor  to  warrant  this  Court  in  affirming 
the  decision,  both  fail ;  and  the  case  must 
go  back  to  the  Court  below  on  the  grounds 
stated. 


The  1 6th  December  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Mortgage— Lease— Redemption. 

Case  No.  124  of  1869. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Patna,  dated  the  20th 
May  i86g. 

Soorjun  Chowdhry  (Defendant),  Appellant, 

versus 

Imambandee  Begum  (Plaintiff),  Respondent, 

Mr.  R,  7\  Allan  and  Baboos  Onookool 
Ch  under  Mookerjee  and  Unnoda  Per  shad 
Banerjee  for  Appellant. 

Messrs.  G.  C.  Paul  and  G.  and  C.  Gregory 

for  Respondent. 

[)efendant  lent  plaintiff  a  sum  of  money  to  be  paid  off 
on  the  expiry  of  a  zur-i-peshg-ee  lease  which  he  took 
from  plaintiff,  it  i>ein|;  stipulated  that  the  lessee  (the 
lender)  was  to  clear  off  principal  andjinterest  from  the 
assets  of  the  property  leased,  and  that,  on  the  borrower 
paying  a  trifle  expected  to  remain  due  after  the  period 
of  the  lease,  the  lender  was  to  surrender  possession  with- 
out objection.  Plaintiff  came  into  Court  with  an  alle- 
gation that  he  had  tendered  the  money  still  due  under 
the  arrangement,  and  he  asked  for  immediate  possession, 
although  the  term  of  the  lease  Has  not  expired. 

Held  that  he  was  not  entitled  to  possession  until 
that  term  expired. 

Kemp,  J. — Thk  defendant  is  the  appel- 
lant before  us.  The  plaintiff  sues  to  recover 
possession  of  the  entire  16  annas  of  cer- 
tain properties  by  redemption  of  a  mortgage, 
dated  the  nth  November  1862,  correspond- 
ing with  the  5th  of  Aghrun  1270  Fuslee, 
on  deposit  of  a  sum  of  Rupees  12,722-12!^, 
which  the  plaintiff  alleges  to  be  the 
balance  of  the  zur-i-peshgee  money,  principal 
and  interest,  due  to  the  defendant.  There 
is  also  an  allegation  in  the  plaint  that  the 
plaintiff  tendered  the  money  to  the  defend- 
ant, who  refused  to  receive  the  same.  The 
date  of  the  alleged  tender  and  refusal  are 
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not  given  in  the  plaint,  although  the  cause 
of  action  is  stated  as  dating  from  such  re- 
fusal. 

The  facts  of  the  case  to  be  gathered  from 
the  written  statements,  and  on  which  there 
is   no   dispute,  are  that  the  defendant,  the 
appellant  before  us,  who  is  a  money-lender, 
a   Mahajun   or  banker  by   profession,    lent 
a   sum   of  Rupees    19,300    to   ihe   plaintiff 
Imambandee   Begum,  and   it  was  arranged 
between  the  parties  that  this  principal  sum 
of   Rupees    19,300   was   to   be   paid   off  in 
1281.     A  lease  was  given  to  the  appellant 
by   the   respondent,   the   term  of   which    is 
from    1 27 1    to   1 28 1.     At    the    foot  of   the 
deed  of  zur  i-peshgee,  there  is  a  calculation 
which  shows  that  the  assets  of  the  proper- 
ties  leased   were  assumed  to  be  2,830  ru- 
pees; a  small  payment  of   Rupees    14   per 
annum  was  to  be  made  by  the  lessee  to  the 
lessor,  apparently  to  mark  the  tenancy ;  and 
it  was  stipulated  that  the  lessee,  the  lender 
of  the  money,  was  to  clear  off  both  princi- 
pal  and   interest  of   the   amount  advanced 
from  the  2,830  rupees  which  were  assumed 
to  be  the  full  assets  of  the  properties  leased. 
At   the    commencement    of     1282,    as   per 
schedule   at   the   foot   of   the  deed,   it  was 
calculated  that  i  rupee  and  2  annas  would 
be  due,  and  it  was  stipulated  that,  on  pay- 
ment of  this  sum  by  the  borrower,  the  lessee 
(the  lender)  would  have  to  surrender  posses- 
sion without  objection. 

The  main  contention  below  was  to  the 
effect  that,  this  being  a  lease  granted  after 
the  promulgation  of  Act  XXVill.  of  1855, 
and  as  it  contains  no  stipulation  for  the  re- 
delivery of  possession  within  the  term  of 
the  lease,  and  further  as  all  the  risk  of  the 
assets  assumed  by  the  borrower  falling  short, 
owing  to  bad  seasons  and  other  circum- 
stances over  which  he  could  have  no  con- 
trol, were  on  the  lender,  and  as  also  there  was 
a  stipulation  that  whatever  increase  would  be 
made  in  the  jumma  and  produce  owing  to 
the  good  management  or  industry  or  labor 
of  the  lender  was  to  be  his  right,  the  bor- 
rower is  not  entitled  to  demand  re-delivery 
of  possession  within  the  time  stipulated  in 
the  lease.  The  Subordinate  judge  of  Patna 
seems  to  have  halted  between  two  opinions, 
and  to  have  doubted  whether  the  decision 
passed  by  this  Bench  in  the  case  of  Kader 
Altaf  Hossein,*  or  a  decision  passed  by  Jus- 
tices Louis  Jackson  and  Dwarkanath  Milter, 
in  a  case  which  is  not  published,  but  which 

*  Khajah  Lotf  AH  versus  Gujraj  Thakoor — see  11 
>V.  R.,  p.  408. 


has  been  submitted  for  our  inspection  by 
the  pleader  for  the  appellant,  and  dated  tbe 
X9th  May  1868,*  was  to  prevail. 

Since  hearing  the  argument  in  this  case, 
I  have  had  an  opportunity  of  consulting  Mr. 
Justice  Dwarkanath  Milter,  by  whom  the 
judgment  just  referred  to  was  deliTcred. 
That  learned  Judge  informs  me  that  judg- 
ment was  delivered  on  the  supposition  and 

•  The  19th  May  1S6S. 

Present  ; 

The  Hon*ble  L.  S.  Jackson  and  Dwarkanath  Mitter, 
,  Judges. 

Case  No.  2533  of  1867. 

Special  Appeal  front  a  decision  passed  by  theSuhnrdi- 
nate  Jtid^e  of  Patna,  dated  the  31  si  fuh  /W7,  af- 
firming a  decision  of  the  Moonsiff  of  Behar^  iaki 
the  2ist  December  1866, 

Deen  Dyal  Sahoo  and  another  (Plaintiffs),  AppeUanis, 

versus 

Gunesh  Mahtoon  and  others  ( Defendants),  Respondents. 

Baboo  Bhowanee  Churn  Dutt  for  Appellants. 

Baboo  Romanath  Bose  for  Respondents. 

In  this  case  two  questions  were  raised.  The  firat 
was  whether  the  period  for  which  the  property  hail 
been  let  under  the  zur-i-pesh<ree  lease  was  5  years  or 
20  years  as  allegred  by  the  defendants.  On  Uiis  point 
the  Lower  Appellate  Court  has  found  as  a  fact,  agreeii^ 
with  the  Moonsiff,  that  the  lease  was  for  20  years. 

The  second  point  was  whether  the  plaintiff,  »ho 
purchased  from  the  mortgagor,  was  not  at  lil>efty  to 
repay  the  principal  amount,  or  as  much  of  that  atncwDt 
as  remained  due,  and  thereupon  to  re-enter  oq  the 
mortgaged  premises.  Upon  the  finding  of  the  Lo^v 
Appellate  Court,  the  plaintiff  will  not  apparently  be 
entitled  to  any  deduction  on  account  of  the  profits 
realized  during  the  alleged  holding-  over  uf  the  defend- 
ant after  his  lease  expired.  But  he  will  be  able,  m 
payment  of  the  amount  due,  to  put-an  end  to  the  i«r-i- 
peshgce  lease,  which  is  in  all  its  essentials  a  mortga^r, 
and  to  recover  the  land. 

It  is  contended  on  behalf  of  the  special  appellant 
that,  under  the  terms  of  his  lease,  the  roortga^is 
entitled  to  remain  in  possession  for  the  full  period  of 
20  years.  But,  in  our  opinion,  the  cnntract  is  notopei 
to  such  a  construction.  It  only  stipulates  that  the  mort- 
gagee may  hold  the  land,  instead  of  his  roonev,  fof  20 
years,  and  that,  if  at  the  expiration  of  that  period  tke 
amount  due  is  not  paid  off,  he  may  proceed  aocon&if 
to  law ;  but  it  docs  not  stipulate  that  the  raortp^or 
shall  not  repay  the  mortgage-debt  at  any  time  Wort 
the  2(1  years  are  out.  And  our  Courts,  which  are  Courts 
of  equity  and  good  conscience,  will  be  always  ready  to 
relieve  the  mortgagor  in  such  a  case,  and  to  enable  him 
to  redeem  his  property. 

The  decision  of  the  Lower  Appellate  Court  mu^t  be 
modified,  and  it  is  declared  that  the  plaintiff,  00  pay- 
ment of  the  amount  of  the  mortgpage-dcbt  remaioiogdiie* 
will  be  at  liberty  to  re-enter  on  the  land. 

It  is  by  no  means  clear  to  us  that  the  plaintiff  his 
not  been  made  the  victim  of  a  fraud  concerted  between 
his  vendor  and  the  mortgagee,  by  which  the  incunihraiicc 
on  the  property  sold  has  been  made  larger  than  tt 
least  it  was  at  first  represented  to  be;  but  as  the  plaint- 
iff made  an  allegation  which  he  was  not  able  to  support, 
we  think  that  there  should  be  no  order  as  to  costs. 
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assumption  that  the  transaction  in  that 
case  was  one  which  took  place  previous  to 
the  passini;  of  the  new  law  of  Usury — Act 
XXVllL  of  1855.  I  need  not  say  that 
this  assarance  of  the  learneJ  Judge  has  re- 
moved any  hesitation  which  we  might  feel  in 
delivering  the  present  judgment. 

Deciding,  therefore,  this  case,  as  we  did 
the  case  of  Kader  Altaf  Hossein,  on  its  own 
merits,  we  find  that  the  transaction  took 
place  subsequent  to  the  passing  of  Act 
XXVIII.  of  1855  ;  the  lender  took  upon 
himself  a  considerable  risk ;  the  assets  of 
the  estate  were  just  sufficient,  and  no  more 
than  sufficient,  to  pay  off  the  debt,  prin- 
cipal and  interest,  and  that  interest  at  the 
moderate  rate  of  9  per  cent.,  within  the 
term  fixed  by  the  parties.  A  succession 
of  bad  seasons,  or  even  one  bad  season, 
might  have  rendered  it  impossible  for  the 
lender  to  recoup  himself  within  the  term 
of  the  lease,  and  it  is  very  clear  that,  under 
the  terms  of  that  lease,  whether  he  had 
satisfied  his  debt  or  not  from  the  usufruct, 
be  would  have  had  to  surrender  possession  on 
the  expiry  of  the  term  of  the  lease. 

The  Subordinate  Judge  has  been  mainly  in- 
flaenced  in  coming  to  the  decision  he  has  done 
by  the  fact— evidence  of  which  has  not  been 
read  to  us,  but  which  we  assume  as  proved — 
that  there  has  been  a  rise  in  the  price  of  grain, 
and  that  that  rise  has  not  been  brought  about 
by  the  good  managemerit  and  labor  of  the 
lessee.     Now,  in  this  case,  we  observe  that 
the  mortgagor  does  not  ask  for  an  account ; 
he  does  not  ask  the  Court  to  decide  as  be- 
tween the  parties  whether  the  mortgagee  has 
made  more  out  of  the  estate  than  the  fixed 
assets  assumed  by  the  parties  when  the  lease 
was  granted.     He  comes  into  Court  with  an 
allegation  that  he  has  tendered  the  money 
which  he  says  is  still  dtie  under  the  arrange- 
ment made  between  the  parties,  and  asks  the 
Court  to  give  him  immediate  possession,  al- 
though the  term  of  the  lease  has  not  expir- 
ed.    We  think  that  he  is  not  entitled  to  ask 
for  possession  until  that  term  expires.    The 
transaction  between  the  parties  is  not  a  sim- 
ple usufructuar}'  mortgage.     The  transaction 
appears  to  us  to  be  a  complicated  one ;  a 
mortgage  which  is  coupled  with  an  engage- 
ment that  bears  all  the  characteristics  of  an 
ordinary  lease.    All  the   risk  was  with  the 
mortgagee,  the  lessee ;  the  interest  charged 
was  very  moderate ;  and  under  the  terms  of 
the  lease  any  profits  that  he  may  have  been 
able  to  make  over  and  above  the  assets  fixed 
by  the  parties  are  to  be  enjoyed  by  him. 

Vol«  XII. 


Taking  this  view  of  the  case,  we  reverse 
the  decision  of  the  Subordinate  Judge  and 
decree  the  appeal,  dismissing  the  plaintiff's 
suit  with  costs  in  both  the  Courts,  bear- 
ing interest,  payable  by  the  respondent, 
plaintiff. 


The  17th  December  1869. 
Present: 

The  Hon'ble  H.  V.  Bay  ley  and  Sir  Charles 
Hobhouse,  Bart,y  Judges. 

Joinder  of  causes—Discretion— I dentificatloil— 
Evidence— Onus  probandL 

Regular  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  27ih  May  i86g. 

Case  No.  191  of  1869  and  the  cross-appeal 
No.  219  of  1869. 

Rutton  Chand  By  sack  and  another  (Defend- 
ants), Appellants, 

versus 

Bocha  Bibee  and  others  (Plaintiffs), 
Respondents, 

Baboos  Onookool  Chunder  Mookerjee  and 
Nuleet  Chunder  Sein  for  Appellants. 

Baboos  Gopal  Lall  Mitter  and  Chunder 
Mohun  Sein  for  Respondents. 

In  a  suit  to  recover  three  sums  of  monty,  one  on 
a  general  adjui^tment  of  account,  another  on  account  of 
deposit,  and  the  third  as  the  amount  of  a  bondi  the 
Court  of  6rst  instance  was  held  to  have  had  a  discretion 
to  join  the  three  causes  of  action  in  the  same  suit,  and 
such  joinder  was  held  not  to  affect  the  jurisdiction  ol 
appeal. 

Where  %vitnesses  questioned  as  to  the  identity  of  a 
bond  put  before  them  simply  attest  their  own 
signatures,  their  evidence  does  not  legally  establish 
the  bond. 

Where  a  plaintiff  sues  for  a  specific  sum  of  monej 
due  on  a  balance  of  account,  it  is  for  him  to  start  his 
case,  and  show  what  sum  is  due  on  the  account;  and 
until  he  has  done  so,  the  defendant  need  not  be  called 
upon  to  rebut  him. 

Bayleyj  J. — There  are  two  appeals  be- 
fore us  in  this  case;  one  No.  191,  on  the 
part  of  the  defendants,  which  relates  to  a 
sum  of  Rupees  7,000,  the  amount  of  a  bond 
dated  the  13th  Joisto  1271;  the  second 
appeal  is  by  the  plaintiffs.  No.  219,  against 
the  decision  of  the  Judge  of  the  Lower 
Court. 

The  plaintiff's   suit  was  for  three  items,    * 
viz,,    11,115    rupees   on  a   general  adjost- 
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ment  of  account,  3,893  rupees  on  account 
of  deposit,  and  7,000  rupees  on  account  of  a 
bond. 

The  Lower  Court  dismissed  the  plaintiff's 
suit  as  to  the  two  former  items,  and  decreed 
it  as  to  the  last,  the  bond. 

In  Regular  Appeal  No.  191  of  1869,  an 
objection  was  taken  that  three  several  and 
distinct  causes  of  action  should  not  have 
been  joined  in  the  same  suit.  I,  however, 
think  that  the  Lower  Court  had  discretion 
to  join  them  in  this  case,  and  that  it  in  no 
way  affects  the  jurisdiction  of  appeal. 

On  the  merits,  the  defendant,  appellant  in 
Noi  191,  urges  that  there  should  not  have 
been  on  the  evidence  a  decree  for  plaintiflF 
for  the  bond  of  the  13th  Joisto  1271.  The 
witnesses  to  it  are  Juggut  Beharce  Dhur, 
Hdiib  Chunder  Burral,  and  Muddun  Mohun 
jBysack.  Their  testimony  appears  to  me 
not  sufficient  to  prove  the  bond.  In  the 
first  place,  they  do  not  say  that  the  bond  on 
the  record  is  the  specific  bond  which  they 
saw  executed  by  the  defendant.  In  the 
next  place,  these  witnesses  are  more  or  less 
dependants  of  plaintiff.  For  Juggut  Beharee 
Dhur  is  called  an  omedivar  for  a  tehsildaree 
under  plaintiff ;  Jadub  Chunder  Burral  is  a 
broker,  who  gets  a  consideration  from  plaint- 
iff for  bringing  customers  to  the  plaintiff's 
timber  stores ;  and  Muddun  Mohun  Burral 
is  a  gomashtah  of  plaintiff.  These  facts 
to  my  mind,  not  necessarily  of  themselves,  but 
taken  together  with  other  circumstances  in 
the  evidence,  make  me  doubt  the  evidence  and 
think  it  tutored.  Each  man  specifies  1,000 
rupees,  more  or  less ;  7,000  rupees  were 
brought  in  so  many  bags  for  the  special 
{ippellant.  Each  man  attests  his  own  sig- 
nature at  the  same  time;  but  there  is  evi- 
dently a  great  want  of  precision  as  to  the 
time  of  payment  of  the  money,  viz.,  whether 
before  or  after  the  execution  of  the  bond. 
And  on  other  points,  on  which  precision 
might  have  been  expected,  it  is  wanting. 
It  is  pleaded  as  to  the  bond  that  there  is  an 
admission  of  Rupees  7,000  being  due  on  the 
bond  from  the  defendant  to  the  plaintiff,  and 
there  is  the  evidence  of  Sonatun  Doss,  who 
states  that  the  plaintiff  had  requested  him 
to  accommodate  the  defendant  with  a  loan  of 
Rupees  7,00c,  but  that  he  did  not  agree  to  do 
so.  The  plaintiff  then  (Sonatun  Doss  goes 
to  say)  took  Rupees  6,000  from  him  through 
Muddun  Mohun  Burral  and  Monohur  Singh. 
.This  is  the  fullest  extent  to  which  Sonatun's 
evidence    can     be     said     to     go.     As     to 


the  evidence  of  Monohur  Singh,  his  evi- 
dence is  also  evidently  tutored.  He  knovs 
exactly  the  sum  of  money  and  bags, 
taken  away  by  the  defendant.  He  says, 
however,  that  he  did  not  see  Juggut 
Beharee  Dhur  in  the  plaintiff's  house,  while 
it  is  aljeged  by  the  plaintiff  and  JuggQt 
Dhur  that  he  was  there.  Muddun  Slohim 
Bysack,  through  whom,  says  Sonatun,  he 
sent  the  money,  never  sets  forth  this  promi- 
nent fact. 

As  to  the  11,115  rupees  on  the  adjust- 
ment of  accounts,  and  3,893  rupees  in 
deposit,  no  receipts,  acceptances,  or  security 
seem  to  have  been  taken  for  the  larger  smn 
of  Rupees  11,115,  although  a  bond  is 
taken  for  the  smaller  sum  of  Rupees  y.cxx). 
As  to  the  accounts  on  which  the  plaintiff 
bases  his  claim,  these  are  not  properly 
attested.  With  reference  to.  these  accounts, 
Muddun  Mohun  Burral,  the  gomashtah, 
says  that  a  man  named  Koylash  Chunder 
made  a  kutcha  khatta-book,  and  h«  (Muddun 
Mohun)  compiled  a  new  khatta-book  from 
it,  and  entered  the  sum  from  the  rough  copy 
of  another  man  into  the  new  khatta-book, 
but  he  did  not  himself  make  out  or  make 
the  entry  in  the  alleged  original  now  pro- 
duced. There  are  certain  letters  relied  on 
by  the  plaintiff  as  showing  admissions  of 
the  debt  due  by  the  defendant  and  of  the 
properly  taken  charge  of  by  the  defendant 
in  trust  for  plaintiff.  But,  really,  these 
letters  do  not  prove  in  any  definite  terms 
the  specific  claims  and  items  now  put  for- 
ward by  the  plaintiff. 

Upon  the  whole,  I  think  that  plaintiff  has 
failed  to. prove  the  three  items  of  his  claim, 
and  that  his  suit  must  be  dismissed. 

I  would,  therefore,  decree  defendant's 
appeal  No.  191  of  1869  as  to  the  bond  for 
7,000  rupees,  and  dismiss  plaintiff's  appeal 
No.  219  as  to  the  items  of  11,115  rupees  on 
the  general  account,  and  the  3,893  rupees  on 
the  deposit  account. 

Hohhome,  J, — 1  agree  with  the  jndsr- 
ment  of  :\Ir.  Justice  Bayley.  The  question 
before  us  in  case  No  191  is  whether  the 
plaintiffs  have  proved  that  the  defendant 
executed  a  bond  of  Rupees  7,000,  and  is 
indebted  to  the  plamtiff  in  that  sura.  In 
ihe  first  place,  1  am  of  opinion  that  the 
bond  is  not  legally  proved  ;  and,  secondly,  I 
am  of  opinion  that  the  evidence  of  the 
witnesses  to  the  bond  is  not  the  evidence 
of    truth.     I    think    that    the  bond  is  not 
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legally  proved.  1  observe  that  the  three 
witnesses  adduced  to  prove  ihe  bond,  7}iz  , 
Juggui  Bcharee  Dhur,  Jadub  Chunder  Bur- 
ral,  and  Muddun  Mohun  Bysack  in  their 
cxamihation-in-chief  give,  no  doubt,  a  plau- 
sible, account  of  the  transaction.  They  say 
that  the  defendant  had  charge  of  the  plaint- 
iff's afibirs,  and  that  on  a  certain. date  in 
Joisto  1271,  a  sum  of  Rupees  7,000  was 
paid  over  to  the  defendant  in  their  presence, 
and  that  the  defendant  executed  a  bbnd  for 
that  amount.  They  add  that  they  saw  the 
defendant  sign  the  bond,  and  that  they  saw 
the  money  weighed  in  the  plaintiff's  house, 
and  then  saw  it  delivered.  So  far  so  good ; 
bnt  then  comes  the  crucial  test  as  to  whether 
the  bond  before  us  was  the  very  bond  which 
the  parties  executed,  and  the  ideality  of 
which  must  be  shown  before  they  can  suc- 
ceed in  the  suit.  Now,  it  would  have  been 
expected,  supposing  that  the  witnesses  were 
speaking  of  a  bond  and  of  its  attestation 
and  execution,  that  they  would  have  clinch- 
ed their  testimony  by  saying  that  this  was 
the  document  in  question,  the  very  bond. 
But  upon  this  document  being  put  before 
them,  what  do  the  witnesses  here  say? 
They  say,  not  that  this  is  the  document 
which  they  had  seen  executed,  not  that  this 
piece  of  paper  was  the  bond  which  was 
executed  by  the  other  side,  but  simply 
"this  is  my  signature."  I  think,  therefore, 
that  their  evidence  does  not  legally  establish 
the  bond.  Neither  do  I  think  that  the  wit- 
nesses are  trustworthy.  Those  who  pro- 
fess to  speak  to  the  bond  and  its  execution 
stop  exactly  short  as  1  have  stated  at  the 
essential  point  regarding  the  bond,  viz,,  its 
identity. 

And,  further,  each  one  of  them,  though  he 
speaks  with  detail  on  the  general  story  of 
the  bond  to  which  he  had  been  adduced  to 
swear,  yet,  when  he  is  cross-examined  as  to 
other  events  attending  the  bond,  which  he 
might  be  presumed  to  know  at  least  as  well 
as  those  events  to  which  he  does  speak,  he 
is  either  altogether  unable  to  answer,  or  else 
his  answer  is  most  unsatisfactory. 

Then  again,  if  the  debt  was,  as  was 
naturally  enough  averred,  entered  in  the 
khatta-books  kept  in  the  course  of  the 
plaintiff's  business,  what  was  requisite  was 
that  the  original  khatta-books  in  which  the 
entries  were  made  should  have  been  pro- 
duced, and  professedly  they  were  produced, 
but  on  cross-examination  it  turned  out  that 
the  khattas  produced  as  if  they  werejthe 
origmals  were  not  the  originalsj  but^  only 


fair  copies  made  from  the  originals,  and  it 
further  turned  out  that  the  originals  were 
in  existence,  and  could  have  been,  but  were 
not,  produced. 

Again,  the  most  important  witness,  Mud- 
dun  Mohun  Bysack,  is  clearly  a  most 
untrustworthy  person.  He  spoke  of  the 
khattas  produced  as  if  they  were  original 
account-books,  and  as  if  he  had  prepared 
them.  He  then  admitted  they  were  bat 
copies,  and  was  doubtful  whether  he  or  some 
one  else  named,  but  not  produced,  had  pre- 
pared these  originals.  It  was  he,  too,  who, 
if  plaintiff's  story  were  true,  brought  the 
money  from  the  bankers  to  pay  to  the  defenc}* 
ants,  but  to  this  very  material  fact  he  does 
not  venture  to  pledge  his  oath. 

■ 

For  these  reasons,  I  do  not  think  that  the 
plaintiff's  claim  has  been  legally  proved,  and 
the  regular  appeal  No.  191  must  be  decreed 
with  costs.  With  regard  to  No.  a  19  of 
1 869,  the  contention  by  the  pleader  for  the 
appellants  is  that  from  the  evidence  of  the 
letters  written  by  the  defendant'*  Rutton 
Chand,  it  was  clear  that  he,  Rutton  Chand^ 
took  care  of  certain  moneys  for  the  plaintiff, 
and  that,  this  being  so,  the  onus  of  propf 
is  shifted  on  the  defendants  to  show  tba^ 
they  had  no  such  transaction.  It  is  very 
obvious  that  this  contention  is  unsound. 
Plaintiff  sued  for  certain  specific  sums  of 
money  due  on  a  balance  of  account ;  it  was 
clearly,  therefore,  upon  him  to  start  his 
case,  and  show  what  it  was  that  the  defend- 
ant was  indebted  to  him,  what  sum  was 
due  on  the  account;  and  until  he  had  donje 
so,  it  is  very  evident  that  there  was  no  need 
of  calling  upon  defendant  to  rebat  him. 
I  therefore  think  that  this  appeal  No.  219 
of  1869  must  be  dismissed  with  costs. 


The  18th  December  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bari,f  Judges, 

Enhancement  of  rent— Notice. 

Cases  Nos.  1916  and  1 918  of  1869  under 
Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  Bhaugulporcy  dated  the  20th  May 
iSGg,  affirming  a  decision  of  ihe  Deputy 
Collector  of  that  District^  dated  the  ^ist 
December  1S68. 
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ment  of  account,  3,893  rupees  on  account 
of  deposit,  and  7,000  rupees  on  account  of  a 
bond. 

The  Lower  Court  dismissed  the  plahitiff's 
suit  as  to  the  two  former  items,  and  ^tcw^  , 
it  as  to  the  last,  the  bond. 


*''.  L.ause  Court  to  enforce  a  writtev 


4A 


.'M^' 


In  Regular  Appeal  No.  191^^  -''  ^^J^^^' 


objection  was  taken  that  thir  -  '^i<^'^'^\^Wiiy 
distinct  causes  of  action r"^-  ^■<''^\ii^^^^^^ 
been  joined  in  the  sao*"     >*;>^/^  """^  **'*' 
think  that  the  Lower    •^r:;^:^''^       ^      , . 
to  join  them  in  th" :,  :^i:>'^'^  ^^,^t//J^  ^^f  ^^'^ 


way  affects  the  »'^  y,>^^^//  '^  ^^ 

m       On  the  m*''  v'?!;^-       ^dn^^^^^ 

lase 

leiiess 


;;•••/-''  jly  served    in 

JNo.  191,     j^ offtt^ ^ad  ^^^  Zetitss  of   the  soil 
been  OD'      ft^  f^^%e  P^'^'mvi^l  accretion  in 
for  the   ,  a<  f^JuUd  ^y  '' 
witne''    tp^lf^  .      .      ,  J 

J4dv'  ^^if/'/"^'  nil  th\s  point  is  clear,  and 
By/  i^^^e  ^^"^ ';  to  smte  distinctly  that 
no'  ^^'  '*^fhe  prodace  or  the  productive 

fir  ^"^^^  he  iand  have  been  increased 
tf       a^r^  ^tLn  by  the  agency  or  at  the 

"tf^'late  fiia^  the  notice  shall  be  prospect- 

^^        iiite  agree  with  the  Lower  Appellate 

Vfc  ^^j  ijje  principle  of  the  notice  is  that 

O^J^  should   be  prepared  to  meet  the 

jhc  ^^^  grounds  existing  when  the  notice 

cllM*"*  Yyc  received  by  such  ryot. 

tb«s  ^'^^  ^^  dismiss  both  these  ap- 
\  «^ith  costs. 

The  1 8th  December  1869. 

Present : 

•The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Small  Cause  Court— Parol  evidence— Written 

ag^reement 

In  the  Matter  of  Mr.  William  Thomas 
Frewin,  Petiiionery 

versus 

Mr.  L.  J.  Paul,  Principal  officer  and  pro- 
prietor of  the  firm  of  J.  Henry  and  Son, 
Undertakers,  Opposite  Party. 

Petitioner  in  Person, 

Baboo  Poorno  Chunder  Shome  for  Opposite 

Party. 


the  evidence^  j/iendant  has  a  right  to  set  up  and 
»  .  .  ^-'.ivi/ence  to  prove  such  a  state  of  facts  as 
aence  1»  ^^yj^t  the  instrument  did  not  correctly  set 
exact)*' ^.  terras  of  die  arrangement  between  the  par> 
^A^'  ._;.  icould  justify  the  Court  in  its  character  of  a 
^  /;>  ot  equity  in  amending  the  agreement  in  a  suit 
-  .-^liiit  express  purpose. 

Peacock,  C,  J, — It  appears  to  us  that  this 
case  ought  to  be  sent  back  to  the  Small 
Cause  Court  Judge  with  an  order  to  receive 
the  evidence  on  the  part  of  the  defendant 
and  to  try  the  defence  which  he  has  set  up. 

The  order  in  this  case  is  this :  "  Seramporc, 
"29ih  August  1868.     Please  furnish  acoflin 
*'  with  the  necessaries  as  required  below  for 
"the  late  Mr.  John  Scott:  agreed  for  total 
"  rupees  two  hundred  and  seven,  payableoo  the 
*'  1 5th  September  1868,  *  by 'Thomas Frewin.*' 
The  word  "  by"  is  in  very  small  letters  and 
is  printed.     If  this  was  a  mere  order  for  a 
funeral,  and  not  an  actual  agreement  to  pay, 
it  might,  in  the  absence  of  evidence  to  rebut 
the  implication,  be  implied  against  the  person 
giving  the  order  that  he  was  the  person  to 
pay,  and  that  he  agreed  to  pay.     But  if  it 
should  turn  out  that,  at  the  time  Mr.  Frewin 
gave  the  order,  he  informed  the  plaintiff  that 
he  was  not  the  person  to  pay,  that  Mr.  Scoit 
had  died  in  his  house,  that  he  wished  him  to 
be  buried,  but  that  plaintiff  was  to  look  for 
payment    to    the   Administrator-General  to 
whom  all  the  assets  of  the  deceased  were  to 
be  handed  over,  the  order  given  under  such 
circumstances  would  not  amount  to  an  agree* 
ment  to  pay  for  the  funeral,  nor  could  an  im- 
plication to  pay  be  raised  from  it.    If,  after 
an  order  had   been  given  on  those  express 
terms,  a  paper  was  signed  for  the  purpose  of 
expressing  the  terms  of  that  order  in  words 
which  through  mistake  amounted  to  an  agree- 
ment to  pay,  a  Court  of  equity  would  relic\-c 
against  the  mistake.     It  may  be  remarked 
that   the   agreement   signed  by  Mr.  Frewin 
does  not  in  express  terms  say  that  the  funer- 
al was  to  be  paid  for  by  Mr.  Frewin,  bat 
the  signature  after  the  printed  word  *'by" 
answers  the  double  purpose  of  a  signature, 
and  of  expressing  the  person  by  whom  the 
payment  was  to  be  made. 

If  the  paper  was  signed  by  mistake,  and 
at  the  time  that  Mr.  Frewin  signed  it  it 
was  understood  that  it  was  an  order  which 
he  had  given  with  a  distinct  stipulation  that 
he  was  not  to  pay,  but  that  plaintiff  was  to 
look  to  the  Administrator-General,  it  ap- 
pears to  me  that,  in  point  of  equity,  il»t 
agreement  might  be  rectified  for  the  purpose 
of  carrying  out  what  was  the  real  arrange- 
ment between  the  parties.  Now,  a  Small 
Cause  Court  in  the  Mofussil  has  to  adminis- 
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',  justice,  and  good  conscience.     It 

•^  lere  Court  of  law  as  distinct  and 

«^  -^m  a  Court  administering  equity. 

\  in  my  opinion,  necessary  for  Mr. 

^  ^e  a  separate  suit  in  the  Small 

5  0  have  the  document  rectified 

V  out  the  real  arrangement  be- 

\  s.     He  had  a  right  in  a  suit 

'  \     ^  upon  that  agreement  lo  set  up 

^  ot  defence  such  a  state  of  facts  as 

^aid  justify  the  Court  in  amending  it  in  a 

\  suit  for  that  express  purpose. 

In  paragraph  1041  of  Taylor  on  Evidence, 
it  is  said :  "  Courts  of  equity  will  also  some- 
"  times  admit  parol  evidence  to  contradict  or 
"vary  a  writing,  where,  by  some  mistake  in 
^^fact,  it  speaks  a  different  language  from 
*'what  the  parties  intended ;  and  where, 
"  consequently,  it  would  be  unconscientious 
"or  unjust  to  enforce  it  against  either  party 
"according  to  its  expressed  terms." 

Iq  another  part  of  that  paragraph,  it  is 
said :  *' A  plainiiff  may  seek  a  relief  in  equity 
"bf  filing  a  bill,  either  to  reform  the  writ- 
"ing,  in  which  event  it  will  be  necessary  to 
"satisfy  the  Court  that  the  mistake  was 
"made  on  boih  sides  ;  or  to  rescind  the  in- 
"  Btmment,  in  which  case,  though  conclusive 
*' proof  of  error  or  surprise  on  the  plaintiff's 
"  part  alone  will  sufiSce,  it  must  appear  that 
''the  mistake  was  one  of  vital  impor- 
"tence." 

Again,  in  paragraph  1042,  the  same  au- 
thor says :  ''  Defendant  also,  against  whom 
"  a  specific  performance  of  a  written  agree- 
"  ment  is  sought,  may  insist,  by  way  of  an- 
^'swer  upon  the  mistake,  and  may  establish 
"its  existence  by  parol  evidence,  because 
"  he  may  rely  on  any  matter  which  shows 
"  it  to  be  inequitable  to  enforce  the  contract." 

So  that  when  a  party  goes  into  a  Court  of 
equity  to  enforce  an  agreement,  the  party 
^inst  whom  it  is  attempted  to  enforce  it 
^  set  up  that  by  some  mistake  the  instru- 
nicut  produced  did  not  correctly  set  forth  the 
terms  of  the  arrangement  between  the 
parties. 

Mr.  Frewin  says :  I  gave  the  order  be- 
<^TiseMr.  Scott  died  in  my  house,  but  I  gave 
«e  plaintiff  to  understand  that  I  was  not  to 
W  for  the  funeral,  but  that  he  would  be 
PaJd  by  the  Administrator-General. 

«  is  not  for  us  here  to  determine  what 
jwcase  may  be  when  Mr.  Frewin's  defence 
■^  been  heard  and  his  evidence   in  support 


of  that  defence  has  been  adduced,  but  it 
does  appear  that  the  plaintiff  did  submit  his 
bill  to  the  Administrator-General,  and  did 
ask  him  to  pay  for  the  funeral,  and  it  was 
only  when  the  Administrator-General  refus- 
ed to  pay  on  the  ground  of  its  being  exorbi- 
tant, offering  to  pay  what  was  reasonable, 
that  the  plaintiff  commenced  the  suit  in  the 
Small  Cause  Court  against  Mr.  Frewin. 

At  the  foot  of  the  memorandum,  it  is 
stated  that  "  interest  at  five  rupees  per  cent, 
per  mensem  will  be  charged  on  failure  of 
payment  from  the  appointed  day,"  that  is, 
60  per  cent,  a  year.  The  words  are  printed 
with  the  exception  of  the  word  "  five  "  which 
has  been  inserted  in  writing.  The  plaintiff 
sought  to  recover  against  Mr.  Frewin  inter- 
est upon  this  debt,  but  the  Judge  of  the 
Small  Cause  Court  was  not  satisfied  that  the 
word  "five"  was  written  in  the  agreement 
at  the  time  it  was  signed,  and  he  refused  to 
allow  interest,  but  gave  a  decree  against  de- 
fendant for  the  principal  sum  of  Rupees  207, 
after  having  refused  to  receive  the  evidence 
which  the  defendant  wished  to  adduce  for 
the  purpose  of  showing  that  both  the  parties 
understood  that  Mr.  Frewin  was  not  to  pay 
but  that  the  Administrator-General  was  the 
only  person  to  be  looked  to. 

The  Judge  of  the  Small  Cause  Court  will 
try  the  case;  he  will  hear  and  record  the 
evidence  which  the  defendant  may  adduce 
in  support  of  his  defence,  and  he  will  re- 
turn it  to  this  Court  with  his  finding  and 
judgment  upon  the  whole  case. 


The  1 8th  December  1869. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock.  A'/.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

I  ndigfo-contracts — Damasres. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Kooshtea, 
dated  the  8th  June  i86g. 

Mr.  A.  Hills,  Plaintiff-, 

versus 

Badu  Khan,  Defendant. 

Baboo  Bhyrub  Chunder  Banerjee  for 

Plaintiff. 

Baboo  Mohinee  Mohun   Roy  for  Defendant. 
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Byjnath  Koonwar  (Plaintiff),  Appellant, 


versus 


Saheb  Koonwar  (Defendant),  Respondent. 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Boodh  Sein  i^ingh  for  Respondent. 

A  notice  of  enhancement  should  not  be  prospective, 
the  principle  being  that  the  ryot  should  be  prepared  to 
meet  the  claim  on  grounds  existing  at  the  time  the 
notice  is  received. 

Bqyley,  J, — There  is  no  ground  for  this 
special  appeal. 

The  notice  was  admittedly  served  in 
Choitro  1274,  and  the  cause  of  the  alleged 
increase  in  the  productiveness  of  the  soil 
admittedly  occurred  by  alluvial  accretion  in 
Bbadro  1275. 

Now,  the  law  on  this  point  is  clear,  and 
requires  the  notice  to  state  distinctly  that 
*'the  vajue  of  the  produce  or  the  productive 
"powers  of  the  land  have  been  increased 
"otherwise  than  by  the  agency  or  at  the 
"expense  of  the  ryot."  The  law  does  not 
contemplate  that  the  notice  shall  be  prospect- 
ive or  future. 

•  We  quite  agree  with  the  Lower  Appellate 
Court  that  the  principle  of  the  notice  is  that 
the  ryot  should  be  prepared  to  meet  the 
claim  on  grounds  existing  when  the  notice 
might  be  received  by  such  ryot. 

In  this  view  we  dismiss  both  these  ap- 
peals with  costs. 


The  1 8th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  Dwarkanath 
Mitter»  Judge. 

Small  Cause  Court— Parol  evidence— Written 

agreement 

In  the  Matter  of  Mr.  William  thomas 
Frewin,  Petitioner, 

versus 

Mr.  L.  J.  Paul,  Principal  officer  and  pro- 
prietor of  the  firm  of  J.  Henry  and  Son, 
Undertakers,  Opposite  Party. 

Petitioner  in  Person. 

Baboo  Poorno  Chunder  Shome  for  Opposite 

Party. 


In  a  suit  in  a  Small  Cause  Court  to  enforce  a  written 
agreement,  the  defendant  has  a  right  to  set  up  and 
adduce  parol  evidence  to  prove  such  a  state  of  facts  as 
would  show  that  the  instrument  did  not  correctly  set 
forth  the  terms  of  the  arrangement  between  the  par* 
ties,  as  would  justify  the  Court  in  its  character  of  i 
Court  of  equity  in  amending  the  agreement  in  a  suit 
for  that  express  purpose. 

Peacock,  C.  J. — It  appears  to  us  that  this 
case  ought  to  be  sent  back  to  the  Small 
Cause  Court  Judge  with  an  order  to  receive 
the  evidence  on  the  part  of  the  defendant 
and  to  try  the  defence  which  he  has  set  up. 

The  order  in  this  case  is  this  :  **  Serampore, 
**29ih  August  1868.  Please  furnish  a  coffin 
'*  with  the  necessaries  as  required  below  for 
"the  late  Mr.  John  Scott:  agreed  for  total 
"  rupees  two  hundred  and  seven,  payableon  the 
*'  15th  September  1868,  'by 'Thomas Frewin." 
The  word  *'  by"  is  in  very  small  letters  and 
is  printed.  If  this  was  a  mere  order  for  a 
funeral,  and  not  an  actual  agreement  to  pay, 
it  might,  in  the  absence  of  evidence  to  rebut 
the  implication,  be  implied  against  the  person 
giving  the  order  that  he  was  the  person  to 
pay,  and  that  he  agreed  to  pay.  But  if  it 
should  turn  out  that,  at  the  lime  Mr.  Frewin 
gave  the  order,  he  informed  the  plaintiff  ibai 
he  was  not  the  person  to  pay,  that  Mr.  Scott 
had  died  in  his  house,  that  he  wished  him  to 
be  buried,  but  that  plaintiff  was  to  look  for 
payment  to  the  Administrator-General  to 
whom  all  the  assets  of  the  deceased  were  to 
be  handed  over,  the  order  given  under  such 
circumstances  would  not  amount  to  an  agree- 
ment to  pay  for  the  funeral,  nor  could  an  im- 
plication to  pay  be  raised  from  it.  If,  after 
an  order  had  been  given  on  those  express 
terms,  a  paper  was  signed  for  the  purpose  of 
expressing  the  terms  of  that  order  in  words 
which  through  mistake  amounted  to  an  agree- 
ment to  pay,  a  Court  of  equity  would  relieve 
against  the  mistake.  It  may  be  remarked 
that  the  agreement  signed  by  Mr.  Frewin 
does  not  in  express  terms  say  that  the  funer- 
al was  to  be  paid  for  by  Mr.  Frewio,  hot 
the  signature  after  the  printed  word  **by' 
answers  the  double  purpose  of  a  signature, 
and  of  expressing  the  person  by  whom  the 
payment  was  to  be  made. 

If  the  paper  was  signed  by  mistake,  aisd 
at  the  time  that  Mr.  Frewin  signed  it  it 
was  understood  that  it  was  an  order  which 
he  had  given  with  a  distinct  stipulation  that 
he  was  not  to  pay,  but  that  plaintifif  was  to 
look  to  the  Administrator-General,  it  ap- 
pears to  me  that,  in  point  of  equity,  that 
agreement  might  be  rectified  for  the  purpose 
of  carrying  out  what  was  the  real  arrange- 
ment between  the  parties.  Now,  a  Small 
Cause  Court  in  the  Mofussil  has  to  adminis- 
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ter  eqaity,  justice,  and  good  conscience.  It 
is  not  a  mere  Court  of  law  as  distinct  and 
separate  from  a  Court  administering  equity. 

Nor  was  it,  in  my  opinion,  necessary  for  Mr. 
Frewin  to  file  a  separate  suit  in  the  Small 
Cause  Court  to  have  the  document  rectified 
90  as  to  carry  out  the  real  arrangement  be- 
tween the  parties.  He  had  a  right  in  a  suit 
against  him  upon  that  agreement  to  set  up 
by  way  of  defence  such  a  state  of  facts  as 
would  justify  the  Court  in  amending  it  in  a 
suit  for  that  express  purpose. 

In  paragraph  104 1  of  Taylor  on  Evidence, 
it  is  said :  "  Courts  of  equity  will  also  some- 
"  times  admit  parol  evidence  to  contradict  or 
"  vary  a  writing,  where,  by  some  mistake  in 

\  "fact,  it  speaks  a  different  language  from 
'•  what  the  parties  intended ;  and  where, 
"consequently,  it  would  be  unconscientious 
"or  unjust  to  enforce  it  against  either  party 

I    "according  to  its  expressed  terms." 

I       In  another   part  of  that   paragraph,   it  is 

I    said :  **  A  plain'.iff  may  seek  a  relief  in  equity 

I    "by  filing  a  bill,  either  to  reform  the  writ- 

!    "ing,  in  which  event  it  will  be  necessary  to 

"satisfy  the  Court    that  the  mistake    was 

"  made  on  both  sides  ;  or  to  rescind  the  in- 

•*  stmment,  in  which  case,  though  conclusive 

"  proof  of  error  or  surprise  on  the  plaintiff's 

"part  alone  will   suffice,  it  must  appear  that 

[    "tbe   mistake    was    one    of    vital     impor- 

'    "Unce." 

Again,  in  paragraph  1042,  the  same  au- 
thor says :  '*  Defendant  also,  against  whom 
"  a  specific  performance  of  a  written  agree- 
"  ment  is  sought,  may  insist,  by  way  of  an - 
^'swernpon  the  mistake,  and  may  establish 
"its  existence  by  parol  evidence,  because 
"  he  may  rely  on  any  matter  which  shows 
"itto  be  inequitable  to  enforce  the  contract." 

So  that  when  a  party  goes  into  a  Court  of 
equity  to  enforce  an  agreement,  the  party 
^inst  whom  it  is  attempted  to  enforce  it 
tftay  set  up  that  by  some  mistake  the  instru- 
nicnt  produced  did  not  correctly  set  forth  the 
terms  of  the  arrangement  between  the 
parties, 

Mr.  Frewin  says :  I  gave  the  order  be- 
<^ti8e  Mr.  Scott  died  in  my  house,  but  I  gave 
the  plaintiff  to  understand  that  I  was  not  to 
W  for  the  funeral,  but  that  he  would  be 
paid  by  the  Administrator-General. 

It  is  not  for  us  here  to  determine  what 
the  case  may  be  when  Mr.  Frewin's  defence 
**^  been  heard  and  his  evidence   in  support 


of  that  defence  has  been  adduced,  but  it 
does  appear  that  the  plaintiff  did  submit  his 
bill  to  the  Administrator-General,  and  did 
ask  him  to  pay  for  the  funeral,  and  it  was 
only  when  the  Administrator-General  refus- 
ed to  pay  on  the  ground  of  its  being  exorbi- 
tant, offering  to  pay  what  was  reasonable, 
that  the  plaintiff  commenced  the  suit  in  the 
Small  Cause  Court  against  Mr.  Frewin. 

At  the  foot  of  the  memorandum,  it  is 
stated  that  "  interest  at  five  rupees  per  cent, 
per  mensem  will  be  charged  on  failure  of 
payment  from  the  appointed  day,"  that  is, 
60  per  cent,  a  year.  The  words  are  printed 
with  the  exception  of  the  word  "  five  "  which 
has  been  inserted  in  writing.  The  plaintiff 
sought  to  recover  against  Mr.  Frewin  inter- 
est upon  this  debt,  but  the  Judge  of  the 
Small  Cause  Court  was  not  satisfied  that  the 
word  "five"  was  written  in  the  agreement 
at  the  time  it  was  signed,  and  he  refused  to 
allow  interest,  but  gave  a  decree  against  de- 
fendant for  the  principal  sum  of  Rupees  207, 
after  having  refused  to  receive  the  evidence 
which  the  defendant  wished  to  adduce  for 
the  purpose  of  showing  that  both  the  parties 
understood  that  Mr.  Frewin  was  not  to  pay 
but  that  the  Administrator-General  was  the 
only  person  to  be  looked  to. 

The  Judge  of  the  Small  Cause  Court  will 
try  the  case;  he  will  hear  and  record  the 
evidence  which  the  defendant  may  adduce 
in  support  of  his  defence,  and  he  will  re- 
turn it  to  this  Court  with  his  finding  and 
judgment  upon  the  whole  case. 


The  1 8th  December  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Indigfo-contracts— Damages. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Kooshtea^ 
dated  the  8th  June  i86g, 

Mr.  A.  Hills,  Plaintiff-, 

versus 

Badu  Khan,  Defendant, 

Baboo  Bhyrub  Chunder  Banerjee  for 

Plaintiff. 

Baboo  Mohinee  Mohun   Roy  for  Defendant. 
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Byjnath  Koonwar  (Plaintiff),  Appellant , 

versus 
Saheb  Koonwar  (Defendant),  Respondent, 

Baboo  Sreenath  Banerjee  for  Appellant. 
Baboo  Boodh  Sein  Singh  for  Respondent. 

A  notice  of  enhancement  should  not  be  prospective, 
the  principle  being  that  the  ryot  should  be  prepared  to 
meet  the  claim  on  grounds  existing  at  the  time  the 
notice  is  received. 

Bayley^  J, — There  is  no  ground  for  this 
special  appeal. 

The  notice  was  admittedly  served  in 
Choitro  1274,  and  the  cause  of  the  alleged 
Increase  in  the  productiveness  of  the  soil 
admittedly  occurred  by  alluvial  accretion  in 
Bbadro  1275. 

Now»  the  law  on  this  point  is  clear,  and 
requires  the  notice  to  state  distinctly  that 
**  the  vajue  of  the  produce  or  the  productive 
"powers  of  the  land  have  been  increased 
"otherwise  than  by  the  agency  or  at  the 
"expense  of  the  ryot."  The  law  does  not 
contemplate  that  the  notice  shall  be  prospect- 
ive or  future. 

.  We  quite  agree  with  the  Lower  Appellate 
Court  diat  the  principle  of  the  notice  is  that 
the  ryot  should  be  prepared  to  meet  the 
claim  on  grounds  existing  when  the  notice 
might  be  received  by  such  ryot. 

In  this  view  we  dismiss  both  these  ap- 
peals with  costs. 


The  1 8th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justic€y  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Small  Cause  Conrt—Parol  evidence— Written 

agreement 

In  the  Matter  of  Mr.  William  Thomas 
Frewin,  Petitioner^ 

versus 

Mr.  L.  J.  Paul,  Principal  officer  and  pro- 
prietor of  the  firm  of  J.  Henry  and  Son, 
Undertakers,  Opposite  Party. 

Petitioner  in  Person, 

Baboo  Poorno  Chunder  Shome  for  Opposite 

Party. 


In  a  suit  in  a  Small  Cause  Court  to  enforce  a  written 
agreement,  the  defendant  has  a  right  to  set  up  and 
adduce  parol  evidence  to  prove  such  a  state  of  facts  as 
would  show  that  the  instrument  did  not  correctly  set 
forth  the  terms  of  the  arrangement  between  the  par- 
ties, as  would  justify  the  Court  in  its  character  of  a 
Court  of  equity  in  amending  the  agreement  in  a  suit 
for  that  express  purpose. 

Peacock,  C,  J, — It  appears  to  us  that  this 
case  ought  to  be  sent  back  to  the  Small 
Cause  Court  Judge  with  an  order  to  receive 
the  evidence  on  the  part  of  the  defendant 
and  to  try  the  defence  which  he  has  set  up. 

The  order  in  this  case  is  this :  "Serampore, 
"29ih  August  1868.  Please  furnish  a  coffin 
*•  with  the  necessaries  as  required  below  for 
"the  late  Mr.  John  Scott:  agreed  for  total 
"  rupees  two  hundred  and  seven,  payable  on  the 
"  1 5th  September  1868,  *  by 'Thomas  Frewin." 
The  word  "  by"  is  in  very  small  letters  and 
is  printed.  If  this  was  a  mere  order  for  a 
funeral,  and  not  an  actual  agreement  to  pay, 
it  might,  in  the  absence  of  evidence  10  rebut 
the  implication,  be  implied  against  the  person 
giving  the  order  that  he  was  the  person  to 
pay,  and  that  he  agreed  to  pay.  But  if  it 
should  turn  out  that,  at  the  time  Mr.  Frewin 
gave  the  order,  he  informed  the  plaintiff  that 
he  was  not  the  person  to  pay,  that  Mr.  Scott 
had  died  in  his  house,  that  he  wished  him  to 
be  buried,  but  that  plaintiff  was  to  look  for 
payment  to  the  Administrator-General  to 
whom  all  the  assets  of  the  deceased  were  to 
be  handed  over,  the  order  given  under  such 
circumstances  would  not  amount  to  an  agree- 
ment to  pay  for  the  funeral,  nor  could  an  im- 
plication to  pay  be  raised  from  it.  If,  after 
an  order  had  been  given  on  those  express 
terms,  a  paper  was  signed  for  the  purpose  of 
expressing  the  terms  of  that  order  in  words 
which  through  mistake  amounted  to  an  agree- 
ment to  pay,  a  Court  of  equity  would  relieve 
against  the  mistake.  It  may  be  remarked 
that  the  agreement  signed  by  Mr.  Frewin 
does  not  in  express  terms  say  that  the  funer- 
al was  to  be  paid  for  by  Mr.  Frewin,  but 
the  signature  after  the  printed  word  *'  by" 
answers  the  double  purpose  of  a  sigoanire, 
and  of  expressing  the  person  by  whom  the 
payment  was  to  be  made. 

If  the  paper  was  signed  by  mistake,  and 
at  the  time  that  Mr.  Frewin  signed  it  it 
was  understood  that  it  was  an  order  which 
he  had  given  with  a  distinct  stipulation  that 
he  was  not  to  pay,  but  that  plaintifif  was  to 
look  to  the  Administrator-General,  it  ap- 
pears to  me  that,  in  point  of  equity,  that 
agreement  might  be  rectified  for  the  purpose 
of  carrying  out  what  was  the  real  arrange- 
ment between  the  parties.  Now,  a  Small 
Cause  Court  in  the  Mofussil  has  to  adminif- 
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ter  eqaity,  justice,  and  good  conscience.  It 
is  not  a  mere  Court  of  law  as  distinct  and 
separate  from  a  Court  administering  equity. 

Nor  was  it,  in  my  opinion,  necessary  for  Mr. 
Frewin  to  file  a  separate  suit  in  the  Small 
Cause  Court  to  have  the  document  rectified 
90  as  to  carry  out  the  real  arrangement  be- 
tween the  parties.  He  had  a  right  in  a  suit 
against  him  upon  that  agreement  to  set  up 
by  way  of  defence  such  a  state  of  facts  as 
would  justify  the  Court  in  amending  it  in  a 
suit  for  that  express  purpose. 

In  paragraph  104 1  of  Taylor  on  Evidence, 
it  is  said  :  "  Courts  of  equity  will  also  some- 
"  times  admit  parol  evidence  to  contradict  or 
"  vary  a  writing,  where,  by  some  mistake  in 
*^fad,  it  speaks  a  different  language  from 
*'  what  the  parties  intended ;  and  where, 
"consequently,  it  would  be  unconscientious 
"or  unjust  to  enforce  it  against  either  party 
"according  to  its  expressed  terms." 

In  another  part  of  that  paragraph,  it  is 
said:  **  A  plaintiff  may  seek  a  relief  in  equity 
"  by  filing  a  bill,  either  to  reform  the  writ- 
"ing,  in  which  event  it  will  be  necessary  to 
"satisfy  the  Court  that  the  mistake  was 
"  made  on  both  sides  ;  or  to  rescind  the  in- 
"  stniment,  in  which  case,  though  conclusive 
'*  proof  of  error  or  surprise  on  the  plaintiff's 
"  part  abne  will  sufiSce,  it  must  appear  that 
"the  mistake  was  one  of  vital  impor- 
"tance." 

Again,  in  paragraph  1042,  the  same  au- 
thor says :  '*  Defendant  also,  against  whom 
"  a  specific  performance  of  a  written  agree- 
"ment  is  sought,  may  insist,  by  way  of  an - 
*'  swer  upon  the  mistake,  and  may  establish 
"its  existence  by  parol  evidence,  because 
"  he  may  rely  on  any  matter  which  shows 
"itto  be  inequitable  to  enforce  the  contract." 

So  that  when  a  party  goes  into  a  Court  of 
cquiiy  10  enforce  an  agreement,  the  party 
against  whom  it  is  attempted  to  enforce  it 
tnay  set  up  that  by  some  mistake  the  instru- 
n^t  produced  did  not  correctly  set  forth  the 
terms  of  the  arrangement  between  the 
parties. 

Mr.  Frewin  says :  I  gave  the  order  be- 
^ttte  Mr.  Scott  died  in  my  house,  but  I  gave 
we  plaintiff  to  understand  that  I  was  not  to 
P*y  for  the  funeral,  but  that  he  would  be 
paid  by  the  Administrator-General. 

«  is  not  for  us  here  to  determine  what 
jhecase  may  be  when  Mr.  Frewin's  defence 
»^been  heard  and  his  evidence  in  support 


of  ihat  defence  has  been  adduced,  but  it 
does  appear  that  the  plaintiff  did  submit  his 
bill  to  the  Administrator-General,  and  did 
ask  him  to  pay  for  the  funeral,  and  it  was 
only  when  the  Administrator-General  refus- 
ed to  pay  on  the  ground  of  its  being  exorbi- 
tant, offering  to  pay  what  was  reasonable, 
that  the  plaintiff  commenced  the  suit  in  the 
Small  Cause  Court  against  Mr.  Frewin. 

At  the  foot  of  the  memorandum,  it  is 
stated  that  "  interest  at  five  rupees  per  cent, 
per  mensem  will  be  charged  on  failure  of 
payment  from  the  appointed  day,"  that  is, 
60  per  cent,  a  year.  The  words  are  printed 
with  the  exception  of  the  word  "five"  which 
has  been  inserted  in  writing.  The  plaintiff 
sought  to  recover  against  Mr.  Frewin  inter- 
est upon  this  debt,  but  the  Judge  of  the 
Small  Cause  Court  was  not  satisfied  that  the 
word  "five"  was  written  in  the  agreement 
at  the  time  it  was  signed,  and  he  refused  to 
allow  interest,  but  gave  a  decree  against  de- 
fendant for  the  principal  sum  of  Rupees  207, 
after  having  refused  to  receive  the  eyidence 
which  the  defendant  wished  to  adduce  for 
the  purpose  of  showing  that  both  the  parties 
understood  that  Mr.  Frewin  was  not  to  pay 
but  that  the  Administrator-General  was  the 
only  person  to  be  looked  to. 

The  Judge  of  the  Small  Cause  Court  will 
try  the  case;  he  will  hear  and  record  the 
evidence  which  the  defendant  may  adduce 
in  support  of  his  defence,  and  he  will  re- 
turn it  to  this  Court  with  his  finding  and 
judgment  upon  the  whole  case. 


The  1 8th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Indigo-contracts— Damag^es. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Kooshtea, 
dated  the  8th  June  i86g, 

Mr.  A.  Hills,  Plaintiff, 

versus 

Badu  Khan,  Defendant, 

Baboo  Bhyrub  Chunder  Banerjee  for 

Plaintiff. 

Baboo  Mohinee  Mohun   Roy  for  Defendant. 

e 
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Byjnath  Koonwar  (Plaintiff),  Appellant, 


versus 


Saheb  Koonwar  (Defendant),  Respondent 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Boodh  Sein  Singh  for  Respondent. 

A  notice  of  enhancement  should  not  be  prospective, 
the  principle  being  that  the  ryot  should  be  prepared  to 
meet  the  claim  on  grounds  existing  at  the  time  the 
notice  is  received. 

BayUy^J, — ^There  is  no  ground  for  this 
special  appeal. 

The  notice  was  admittedly  served  in 
Choilro  1274,  and  the  cause  of  the  alleged 
increase  in  the  productiveness  of  ihe  soil 
admittedly  occurred  by  alluvial  accretion  in 
Bhadro  1275* 

Now,  the  law  on  this  point  is  clear,  and 
requires  the  notice  to  state  distinctly  that 
the  vajue  of  the  produce  or  the  productive 
powers  of  the  land  have  been  increased 
otherwise  than  by  the  agency  or  at  the 
expense  of  the  ryot."  The  law  does  not 
contemplate  that  the  notice  shall  be  prospect- 
ive or  future. 

.  We  quite  agree  with  the  Lower  Appellate 
Court  that  the  principle  of  the  notice  is  that 
the  ryot  should  be  prepared  to  meet  the 
claim  on  grounds  existing  when  the  notice 
might  be  received  by  such  ryot. 

In  this  view  we  dismiss  both  these  ap- 
peals with  costs. 


At 


tt 


U 


tt 


The  1 8th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Small  Cause  Court— Parol  evidence— Written 

agreement 

In  the  Matter  of  Mr.  William  Thomas 
Frewin,  Petitioner, 

versus 

Mr.  L.  J.  Paul,  Principal  officer  and  pro- 
prietor of  the  firm  of  J.  Henry  and  Son, 
Undertakers,  Opposite  Party, 

Petitioner  in  Person, 

Baboo  Poorno  Chunder  Shome  for  Opposite 

Party. 


I  n  a  suit  in  a  Small  Cause  Court  to  enforce  a  written 
agreement,  the  defendant  has  a  right  to  set  up  and 
adduce  parol  evidence  to  prove  such  a  state  of  facts  as 
would  show  that  the  instrument  did  not  correctly  set 
forth  the  terms  of  the  arrangement  between  the  paf> 
ties,  as  would  justify  the  Court  in  its  character  of  a 
Court  of  equity  in  amending  the  agreement  in  a  suit 
for  that  express  purpose. 

Peacock,  C,  J, — It  appears  to  us  that  this 
case  ought  to  be  sent  back  to  the  Small 
Cause  Court  Judge  with  an  order  to  receive 
the  evidence  on  the  part  of  the  defendant 
and  to  try  the  defence  which  he  has  set  up. 
The  order  in  this  case  is  this :  "  Serampore, 
"29ih  August  1868.     Please  furnish  a  coflin 
'*  with  the  necessaries  as  required  below  for 
"the  late  Mr.  John  Scott:  agreed  for  total 
"  rupees  two  hundred  and  seven,  payable  on  the 
"  1 5th  September  1868,  *by'Thom'asFrewin." 
The  word  **  by"  is  in  very  small  letters  and 
is  printed.     If  this  was  a  mere  order  for  a 
funeral,  and  not  an  actual  agreement  to  pay, 
it  might,  in  the  absence  of  evidence  to  rebut 
the  implication,  be  implied  against  the  person 
giving  the  order  that  he  was  the  person  to 
pay,  and  that  he  agreed  to  pay.     But  if  it 
should  turn  out  that,  at  the  time  Mr.  Frewin 
gave  the  order,  he  informed  the  plaintifiF  that 
he  was  not  the  person  to  pay,  that  Mr.  Scott 
had  died  in  his  house,  that  he  wished  him  to 
be  buried,  but  that  plaintiff  was  to  look  for 
payment    to    the   Administrator-General  lo 
whom  all  the  assets  of  the  deceased  were  to 
be  handed  over,  the  order  given  under  such 
circumstances  would  not  amount  to  an  agree- 
ment to  pay  for  the  funeral,  nor  could  an  im- 
plication to  pay  be  raised  from  it.    If,  after 
an  order  had   been  given  on  those  express 
terms,  a  paper  was  signed  for  the  purpose  of 
expressing  the  terms  of  that  order  in  words 
which  through  mistake  amounted  to  an  agree- 
ment to  pay,  a  Court  of  equity  would  relieve 
against  the  mistake.     It  may  be  remarked 
that  the   agreement   signed  by  Mr.  Frewin 
does  not  in  express  terms  say  that  the  funer- 
al wa«  to  be  paid  for  by  Mr.  Frewin,  bat 
the  signature  after  the  printed  word  "by 
answers  the  double  purpose  of  a  signature, 
and  of  expressing  the  person  by  whom  the 
payment  was  to  be  made. 

If  the  paper  was  signed  by  mistake,  and 
at  the  time  that  Mr.  Frewin  signed  it  it 
was  understood  that  it  was  an  order  which 
he  had  given  with  a  distinct  stipulation  that 
he  was  not  to  pay,  but  that  plaintiff  was  ID 
look  to  the  Administrator-General,  it  ap- 
pears to  me  that,  in  point  of  equity,  ihat 
agreement  might  be  rectified  for  the  purpose 
of  carrying  out  what  was  the  real  arrange- 
ment between  the  parties.  Now,  a  Small 
Cause  Court  in  the  Mofussil  has  to  admini^ 
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tercqaity,  justice,  and  good  conscience.  It 
is  not  a  mere  Court  of  law  as  distinct  and 
separate  from  a  Court  administering  equity. 

Nor  was  it,  in  my  opinion,  necessary  for  Mr. 
Frewin  to  file  a  separate  suit  in  the  Small 
Caase  Court  to  have  the  document  rectified 
so  as  to  carry  out  the  real  arrangement  be- 
tween the  parties.  He  had  a  right  in  a  suit 
against  him  upon  that  agreement  to  set  up 
by  way  of  defence  such  a  state  of  facts  as 
would  justify  the  Court  in  amending  it  in  a 
suit  for  that  express  purpose. 

In  paragraph  104 1  of  Taylor  on  Evidence, 
it  \s  said  :  "  Courts  of  equity  will  also  some- 
"  limes  admit  parol  evidence  to  contradict  or 
"  vary  a  writing,  where,  by  some  mistake  in 
""/actj  it  speaks  a  different  language  from 
"  what  the  parties  intended ;  and  where, 
"consequently,  it  would  be  unconscientious 
"or  unjust  to  enforce  it  against  either  parly 
"  according  to  its  expressed  terms." 

In  another  part  of  that  paragraph,  it  is 
said:  **A  plaintiff  may  seek  a  relief  in  equity 
"  by  filing  a  bill,  either  to  reform  the  writ- 
"ing,  in  which  event  it  will  be  necessary  to 
"satisfy  the  Court  that  the  mistake  was 
"made  on  both  sides  ;  or  to  rescind  the  in- 
"  strament,  in  which  case,  though  conclusive 
"proof  of  error  or  surprise  on  the  plaintiff's 
"part  alone  will  suffice,  it  must  appear  that 
"tbe  mistake  was  one  of  vital  impor- 
"tance." 

Again,  in  paragraph  1042,  the  same  au- 
thor says :  '*  Defendant  also,  against  whom 
"  a  specific  performance  of  a  written  agree- 
"  ment  is  sought,  may  insist,  by  way  of  an - 
"swer  upon  the  mistake,  and  may  establish 
"its  existence  by  parol  evidence,  because 
"  he  may  rely  on  any  matter  which  shows 
"it to  be  inequitable  to  enforce  the  contract." 

So  that  when  a  party  goes  into  a  Court  of 
^uity  to  enforce  an  agreement,  the  party 
against  whom  it  is  attempted  to  enforce  it 
taay  set  up  that  by  some  mistake  the  instru- 
ment produced  did  not  correctly  set  forth  the 
terms  of  the  arrangement  between  the 
parties. 

Mr.  Frewin  says :  I  gave  the  order  be- 
<^tise  Mr.  Scott  died  in  my  house,  but  I  gave 
«e  plaintiff  to  understand  that  I  was  not  to 
pay  for  the  funeral,  but  that  he  would  be 
paid  by  the  Administrator-General. 

^t  is  not  for  us  here  to   determine   what 

me  case  may  be  when    Mr.  Frewin's  defence 

as  been  heard  and  his  evidence   in  support 


of  ihat  defence  has  been  adduced,  but  it 
does  appear  that  the  plaintiff  did  submit  his 
bill  to  the  Administrator-General,  and  did 
ask  him  to  pay  for  the  funeral,  and  it  was 
only  when  the  Administrator-General  refus- 
ed to  pay  on  the  ground  of  its  being  exorbi- 
tant, offering  to  pay  what  was  reasonable, 
that  the  plaintiff  commenced  the  suit  in  the 
Small  Cause  Court  against  Mr.  Frewin. 

At  the  foot  of  the  memorandum,  it  is 
stated  that  "  interest  at  five  rupees  per  cent, 
per  mensem  will  be  charged  on  failure  of 
payment  from  the  appointed  day,"  that  is, 
60  per  cent,  a  year.  The  words  are  printed 
with  the  exception  of  the  word  "  five  "  which 
has  been  inserted  in  writing.  The  plaintiff 
sought  to  recover  against  Mr,  Frewin  inter- 
est upon  this  debt,  but  the  Judge  of  the 
Small  Cause  Court  was  not  satisfied  that  the 
word  "five"  was  written  in  the  agreement 
at  the  time  it  was  signed,  and  he  refused  to 
allow  interest,  but  gave  a  decree  against  de- 
fendant for  the  principal  sum  of  Rupees  207, 
after  having  refused  to  receive  the  eyidence 
which  the  defendant  wished  to  adduce  for 
the  purpose  of  showing  that  both  the  parties 
understood  that  Mr.  Frewin  was  not  to  pay 
but  that  the  Administrator-General  was  the 
only  person  to  be  looked  to. 

The  Judge  of  the  Small  Cause  Court  will 
try  the  case;  he  will  hear  and  record  the 
evidence  which  the  defendant  may  adduce 
in  support  of  his  defence,  and  he  will  re- 
turn it  to  this  Court  with  his  finding  and 
judgment  upon  the  whole  case. 


The  1 8th  December  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A'/.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Indigo-contracts— Damagfes. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Kooshtea, 
dated  the  8th  June  i86g. 

Mr.  A.  Hills,  Plaintiff, 

versus 

Badu  Khan,  Defendant, 

Baboo  Bhyrub  Ch  under  Banerjee  for 

Plaintiff. 

Baboo  Mohinee  Mohun  Roy  for  Defendant. 
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Byjnath  Koonwar  (Plaintiff),  Appellant, 


versus 


Saheb  Koonwar  (Defendant),  Respondent. 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Boodh  Sein  Singh  for  Respondent. 

A  notice  of  enhancement  should  not  be  prospective, 
the  principle  being  that  the  ryot  should  be  prepared  to 
meet  the  claim  on  grounds  existing  at  the  time  the 
notice  is  received. 

BayUy^  y. — There  is  no  ground  for  this 
special  appeal. 

The  notice  was  admittedly  served  in 
Choitro  1274,  and  the  cause  of  the  alleged 
increase  in  the  productiveness  of  the  soil 
admittedly  occurred  by  alluvial  accretion  in 
Bhadro  1275. 

Now,  the  law  on  this  point  is  clear,  and 
requires  the  notice  to  state  distinctly  that 
**  the  vajue  of  the  produce  or  the  productive 
"powers  of  the  land  have  been  increased 
"otherwise  than  by  the  agency  or  at  the 
"expense  of  the  ryot."  The  law  does  not 
contemplate  that  the  notice  shall  be  prospect- 
ive or  future. 

.  We  quite  agree  with  the  Lower  Appellate 
Court  that  the  principle  of  the  notice  is  that 
the  ryot  should  be  prepared  to  meet  the 
claim  on  grounds  existing  when  the  notice 
might  be  received  by  such  ryot. 

In  this  view  we  dismiss  both  these  ap- 
peals with  costs. 


The  1 8th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Small  Cause  Court— Parol  evidence— Written 

agreement 

In  the  Matter  of  Mr.  William  Thomas 
Frewin,  Petitioner, 

versus 

Mr.  L.  J.  Paul,  Principal  officer  and  pro- 
prietor of  the  firm  of  J.  Henry  and  Son, 
Undertakers,  Opposite  Party, 

Petitioner  in  Person, 

Baboo  Poorno  Chunder  Shome  for  Opposite 

Party. 


In  a  suit  in  a  Small  Cause  Court  to  enforce  a  written 
agreement,  the  defendant  has  a  right  to  set  up  atMi 
adduce  parol  evidence  to  prove  such  a  state  of  facts  as 
would  show  that  the  instrument  did  not  correctly  set 
forth  the  terms  of  the  arrangement  between  the  par- 
ties, as  would  justify  the  Court  in  its  character  of  a 
Court  of  equity  in  amending  the  agreement  in  a  suit 
for  that  express  purpose. 

Peacock,  C.  J, — It  appears  to  us  that  this 
case  ought  to  be  sent  back  to  the  Small 
Cause  Court  Judge  with  an  order  to  receiTC 
the  evidence  on  the  part  of  the  defendant 
and  to  try  the  defence  which  he  has  set  up. 

The  order  in  this  case  is  this :  "  Serampore, 
"29ih  August  1868.  Please  furnish  a  coffin 
'*  with  the  necessaries  as  required  below  for 
"the  late  Mr.  John  Scott:  agreed  for  total 
"  rupees  two  hundred  and  seven,  pavableon  the 
"  1 5th  September  1868,  *  by 'Thomas Frewin." 
The  word  *'  by"  is  in  very  small  letters  and 
is  printed.  If  this  was  a  mere  order  for  a 
funeral,  and  not  an  actual  agreement  to  pay, 
it  might,  in  the  absence  of  evidence  to  rebut 
the  implication,  be  implied  against  the  person 
giving  the  order  that  he  was  the  person  to 
pay,  and  that  he  agreed  to  pay.  But  if  it 
should  turn  out  that,  at  the  time  Mr.  Frewin 
gave  the  order,  he  informed  the  plaintifiF  that 
he  was  not  the  person  to  pay,  that  Mr.  Scott 
had  died  in  his  house,  that  he  wished  him  to 
be  buried,  but  that  plaintiff  was  to  \o<k  for 
payment  to  the  Administrator-General  lo 
whom  all  the  assets  of  the  deceased  were  to 
be  handed  over,  the  order  given  under  such 
circumstances  would  not  amount  to  an  agree- 
ment to  pay  for  the  funeral,  nor  could  an  im- 
plication to  pay  be  raised  from  it.  If,  after 
an  order  had  been  given  on  those  express 
terms,  a  paper  was  signed  for  the  purpose  of 
expressing  the  terms  of  that  order  in  words 
which  through  mistake  amounted  to  an  agree- 
ment to  pay,  a  Court  of  equity  would  relieve 
against  the  mistake.  It  may  be  remarked 
that  the  agreement  signed  by  Mr.  Frewin 
does  not  in  express  terms  say  that  the  funer- 
al wa«  to  be  paid  for  by  Mr.  Frewin,  bat 
the  signature  after  the  printed  word  *'  bv" 
answers  the  double  purpose  of  a  signature, 
and  of  expressing  the  person  by  whom  tbe 
payment  was  to  be  made. 

If  the  paper  was  signed  by  mistake,  and 
at  the  time  that  Mr.  Frewin  signed  it  it 
was  understood  that  it  was  an  order  whkh 
he  had  given  with  a  distinct  stipulation  that 
he  was  not  to  pay,  but  that  plaintiff  was  to 
look  to  the  Administrator-General,  it  ap- 
pears to  me  that,  in  point  of  equity,  that 
agreement  might  be  rectified  for  the  purpose 
of  carrying  out  what  was  the  real  arrange- 
ment between  the  parties.  Now,  a  Small 
Cause  Court  in  the  Mofussil  has  to  admini^ 
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tereqaity,  justice,  and  good  conscience.  It 
is  not  a  mere  Court  of  law  as  distinct  and 
separate  from  a  Court  administering  equity. 

Nor  was  it,  in  my  opinion,  necessary  for  Mr. 
Frewio  to  file  a  separate  suit  in  the  Small 
Caase  Court  to  have  the  document  rectified 
90  as  to  carry  out  the  real  arrangement  be- 
tween the  parties.  He  had  a  right  in  a  suit 
against  him  upon  that  agreement  to  set  up 
by  way  of  defence  such  a  state  of  facts  as 
would  justify  the  Court  in  amending  it  in  a 
suit  for  that  express  purpose. 

In  paragraph  104 1  of  Taylor  on  Evidence, 
it  is  said  :  "  Courts  of  equity  will  also  some- 
"  limes  admit  parol  evidence  to  contradict  or 
"  vary  a  writing,  where,  by  some  mistake  in 
""facty  it  speaks  a  different  language  from 
"what  the  parties  intended;  and  where, 
"consequently,  it  would  be  unconscientious 
"or  unjust  to  enforce  it  against  either  party 
"  according  to  its  expressed  terms." 

In  another  part  of  that  paragraph,  it  is 
said:  **  A  plainiiff  may  seek  a  relief  in  equity 
"by  filing  a  bill,  either  to  reform  the  writ- 
hing, in  which  event  it  will  be  necessary  to 
"satisfy  the  Court  that  the  mistake  was 
"made  on  both  sides  ;  or  to  rescind  the  in- 
"  stmment,  in  which  case,  though  conclusive 
"proof  of  error  or  surprise  on  the  plaintiff's 
"part  alone  will  suffice,  it  must  appear  that 
"the  mistake  was  one  of  vital  impor- 
"tonce." 

Again,  in  paragraph  1042,  the  same  au- 
thor says :  **  Defendant  also,  against  whom 
"  a  specific  performance  of  a  written  agree- 
"  ment  is  sought,  may  insist,  by  way  of  an- 
"  swer  upon  the  mistake,  and  may  establish 
"its  existence  by  parol  evidence,  because 
"  he  may  rely  on  any  matter  which  shows 
"  it  to  be  inequitable  to  enforce  the  contract." 

So  that  when  a  party  goes  into  a  Court  of 
^uiiy  10  enforce  an  agreement,  the  party 
against  whom  it  is  attempted  to  enforce  it 
^ay  set  up  that  by  some  mistake  the  instru- 
ment produced  did  not  correctly  set  forth  the 
terms  of  the  arrangement  between  the 
parties. 

Mr.  Frewin  says :  I  gave  the  order  be- 
<^nse  Mr.  Scott  died  in  my  house,  but  I  gave 
«e  plaintiff  to  understand  that  I  was  not  to 
P*y  for  the  funeral,  but  that  he  would  be 
P*»<J  by  the  Administrator-General. 

«  is  not  for  us  here  to  determine  what 
Jo^case  may  be  when  Mr.  Frewin's  defence 
w  been  heard  and  his  evidence  in  support 


of  ihat  defence  has  been  adduced,  but  it 
does  appear  that  the  plaintiff  did  submit  his 
bill  to  the  Administrator-General,  and  did 
ask  him  to  pay  for  the  funeral,  and  it  was 
only  when  the  Administrator-General  refus- 
ed to  pay  on  the  ground  of  its  being  exorbi- 
tant, offering  to  pay  what  was  reasonable, 
that  the  plaintiff  commenced  the  suit  in  the 
Small  Cause  Court  against  Mr.  Frewin. 

At  the  foot  of  the  memorandum,  it  is 
stated  that  "  interest  at  five  rupees  per  cent, 
per  mensem  will  be  charged  on  failure  of 
payment  from  the  appointed  day,"  that  is, 
60  per  cent,  a  year.  The  words  are  printed 
with  the  exception  of  the  word  "  five  "  which 
has  been  inserted  in  writing.  The  plaintiff 
sought  to  recover  against  Mr.  Frewin  inter- 
est upon  this  debt,  but  the  Judge  of  the 
Small  Cause  Court  was  not  satisfied  that  the 
word  "five"  was  written  in  the  agreement 
at  the  time  it  was  signed,  and  he  refused  to 
allow  interest,  but  gave  a  decree  against  de- 
fendant for  the  principal  sum  of  Rupees  207, 
after  having  refused  to  receive  the  evidence 
which  the  defendant  wished  to  adduce  for 
the  purpose  of  showing  that  both  the  parties 
understood  that  Mr.  Frewin  was  not  to  pay 
but  that  the  Administrator-General  was  the 
only  person  to  be  looked  to. 

The  Judge  of  the  Small  Cause  Court  will 
try  the  case;  he  will  hear  and  record  the 
evidence  which  the  defendant  may  adduce 
in  support  of  his  defence,  and  he  will  re- 
turn it  to  this  Court  with  his  finding  and 
judgment  upon  the  whole  case. 


The  1 8th  December  1869. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Indigo-contracts— Damages. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Kooshtea, 
dated  the  8th  June  i86g. 

Mr.  A.  Hills,  Plaintiff, 

versus 

Badu  Khan,  Defendant. 

Baboo  Bhyrub  Chunder  Banerjee  for 

Plaintiff. 

Baboo  Mohinee  Mohun   Roy  for  Defendant. 
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Byjnath  Koonwar  (Plaintiff),  Appellant, 


versus 


Saheb  Koonwar  (Defendant),  Respondent, 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Boodh  Sein  Singh  for  Respondent. 

A  notice  of  enhancement  should  not  be  prospective, 
the  principle  being  that  the  ryot  should  be  prepared  to 
meet  the  claim  on  grounds  existing  at  the  time  the 
notice  is  received. 

Bayleyt  J, — There  is  no  ground  for  this 
special  appeal. 

The  notice  was  admittedly  served  in 
Choitro  1274,  and  the  cause  of  the  alleged 
increase  in  the  productiveness  of  the  soil 
admittedly  occurred  by  alluvial  accretion  in 
Bhadro  1275. 

Now,  the  law  on  this  point  is  clear,  and 
requires  the  notice  to  state  distinctly  that 
the  vajue  of  the  produce  or  the  productive 
powers  of  the  land  have  been  increased 
"otherwise  than  by  the  agency  or  at  the 
"expense  of  the  ryot."  The  law  does  not 
contemplate  that  the  notice  shall  be  prospect- 
ive or  future. 

•  We  quite  agree  with  the  Lower  Appellate 
Court  that  the  principle  of  the  notice  is  that 
the  ryot  should  be  prepared  to  meet  the 
claim  on  grounds  existing  when  the  notice 
might  be  received  by  such  ryot. 

In  this  view  we  dismiss  both  these  ap- 
peals with  costs. 


u 
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The  1 8th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yustice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Small  Cause  Court— Parol  evidence— Written 

agreement 

In  the  Matter  of  Mr.  William  Thomas 
Frewin,  Petitioner, 

versus 

Mr.  L.  J.  Paul,  Principal  officer  and  pro- 
prietor of  the  firm  of  J.  Henry  and  Son, 
undertakers,  Opposite  Party, 

Petitioner  in  Person, 

Baboo  Poorno  Chunder  Shome  for  Opposite 

Party.  ^ 


I  n  a  suit  in  a  Small  Cause  Court  to  enforce  a  written 
agreement,  the  defendant  has  a  right  to  set  up  and 
adduce  parol  evidence  to  prove  such  a  state  of  facts  as 
would  show  that  the  instrument  did  not  correctly  set 
forth  the  terms^  of  the  arrangement  between  the  par- 
ties, as  would  justify  the  Court  in  its  character  of  a 
Court  of  equity  in  amending  the  agreement  in  a  snit 
for  that  express  purpose. 

Peacock,  C,  J, — It  appears  to  us  that  this 
case  ought  to  be  sent  back  to  the  Small 
Cause  Court  Judge  with  an  order  to  receive 
the  evidence  on  the  part  of  the  defendant 
and  to  try  the  defence  which  he  has  set  op. 

The  order  in  this  case  is  this :  "  Serampore, 
"29ih  August  1868.  Please  furnish  acoflBn 
**  with  the  necessaries  as  required  below  for 
'*the  late  Mr.  John  Scott:  agreed  for  total 
"  rupees  two  hundred  and  seven,  payableon  the 
*'  1 5th  September  1868.  'by 'Thomas  Frewin." 
The  word  "  by"  is  in  very  small  letters  and 
is  printed.  If  this  was  a  mere  order  for  a 
funeral,  and  not  an  actual  agreement  to  pay, 
it  might,  in  the  absence  of  evidence  to  rebut 
the  implication,  be  implied  against  the  person 
giving  the  order  that  he  was  the  person  to 
pay,  and  that  he  agreed  to  pay.  But  if  it 
should  turn  out  that,  at  the  time  Mr.  Frewin 
gave  the  order,  he  informed  the  plaintiff  thai 
he  was  not  the  person  to  pay,  that  Mr.  Scott 
had  died  in  his  house,  that  he  wished  him  to 
be  buried,  but  that  plaintiff  was  to  look  for 
payment  to  the  Administrator-General  to 
whom  all  the  assets  of  the  deceased  were  to 
be  handed  over,  the  order  given  under  such 
circumstances  would  not  amount  to  an  agree- 
ment to  pay  for  the  funeral,  nor  could  an  im- 
plication to  pay  be  raised  from  it.  If,  after 
an  order  had  been  given  on  those  express 
terms,  a  paper  was  signed  for  the  purpose  of 
expressing  the  terms  of  that  order  in  words 
which  through  mistake  amounted  to  an  agree- 
ment to  pay,  a  Court  of  equity  would  relieve 
against  the  mistake.  It  may  be  remarked 
that  the  agreement  signed  by  Mr.  Frewin 
does  not  in  express  terms  say  that  the  funer- 
al was  to  be  paid  for  by  Mr.  Frewin,  but 
the  signature  after  the  printed  word  *' by" 
answers  the  double  purpose  of  a  signature, 
and  of  expressing  the  person  by  whom  the 
payment  was  to  be  made. 

If  the  paper  was  signed  by  mistake,  and 
at  the  time  that  Mr.  Frewin  signed  it  it 
was  understood  that  it  was  an  order  which 
he  had  given  with  a  distinct  stipulation  that 
he  was  not  to  pay,  but  that  plaintiff  was  to 
look  to  the  Administrator-General,  it  ap- 
pears to  me  that,  in  point  of  equity,  that 
agreement  might  be  rectified  for  the  purpose 
of  carrying  out  what  was  the  real  arrange- 
ment between  the  parties.  Now,  a  Small 
Cause  Court  in  the  Mofussil  has  to  admilu^ 
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ter  equity,  jastice,  and  good  conscience.  It 
is  not  a  mere  Court  of  law  as  distinct  and 
separate  from  a  Court  administering  equity. 

Nor  was  it,  in  my  opinion,  necessary  for  Mr. 
Frewin  to  file  a  separate  suit  in  the  Small 
Caase  Court  to  have  the  document  rectified 
so  as  to  carry  out  the  real  arrangement  be- 
tween the  parties.  He  had  a  right  in  a  suit 
against  him  upon  that  agreement  to  set  up 
by  way  of  defence  such  a  state  of  facts  as 
would  justify  the  Court  in  amending  it  in  a 
soit  for  that  express  purpose. 

In  paragraph  104 1  of  Taylor  on  Evidence, 
it  is  said :  "  Courts  of  equity  will  also  some- 
"  limes  admit  parol  evidence  to  contradict  or 
"vary  a  writing,  where,  by  some  mistake  in 
""fact^  it  speaks  a  different  language  from 
"what  the  parties  intended;  and  where, 
"consequently,  it  would  be  unconscientious 
"or  unjust  to  enforce  it  against  either  party 
"according  to  its  expressed  terms." 

In  another  part  of  that  paragraph,  it  is 
said :  **  A  plain'JflF  may  seek  a  relief  in  equity 
"by  filing  a  bill,  either  to  reform  the  writ- 
"ing,  in  which  event  it  will  be  necessary  to 
"satisfy  the  Court  that  the  mistake  was 
"made  on  both  sides  ;  or  to  rescind  the  in- 
"strument,  in  which  case,  though  conclusive 
"  proof  of  error  or  surprise  on  the  plaintiff's 
"part  alone  will  suffice,  it  must  appear  that 
"the  mistake  was  one  of  vital  impor- 
"tonce." 

Again,  in  paragraph  1042,  the  same  au- 
thor says :  **  Defendant  also,  against  whom 
"  a  specific  performance  of  a  written  agree- 
"ment  is  sought,  may  insist,  by  way  of  an - 
"swer  upon  the  mistake,  and  may  establish 
"its  existence  by  parol  evidence,  because 
"  he  may  rely  on  any  matter  which  shows 
"it to  be  inequitable  to  enforce  the  contract." 

So  that  when  a  party  goes  into  a  Court  of 
equity  to  enforce  an  agreement,  the  party 
against  whom  it  is  attempted  to  enforce  it 
tiiay  set  up  that  by  some  mistake  the  instru- 
ment produced  did  not  correctly  set  forth  the 
terms  of  the  arrangement  between  the 
parties. 

Mr.  Frewin  says :  I  gave  the  order  be- 
»ti8e  Mr.  Scott  died  in  my  house,  but  I  gave 
we  plaintiff  to  understand  that  I  was  not  to 
P*F  for  the  funeral,  but  that  he  would  be 
paid  by  the  Administrator-General. 

"  is  not  for  us  here  to  determine  what 
jhecase  may  be  when  Mr.  Frewin's  defence 
"^  been  heard  and  his  evidence   in  support 


of  ihat  defence  has  been  adduced,  but  it 
does  appear  that  the  plaintiff  did  submit  his 
bill  to  the  Administrator-General,  and  did 
ask  him  to  pay  for  the  funeral,  and  it  was 
only  when  the  Administrator-General  refus- 
ed to  pay  on  the  ground  of  its  being  exorbi- 
tant, offering  to  pay  what  was  reasonable, 
that  the  plaintiff  commenced  the  suit  in  the 
Small  Cause  Court  against  Mr.  Frewin. 

At  the  foot  of  the  memorandum,  it  is 
stated  that  *'  interest  at  five  rupees  per  cent, 
per  mensem  will  be  charged  on  failure  of 
payment  from  the  appointed  day,"  that  is, 
60  per  cent,  a  year.  The  words  are  printed 
with  the  exception  of  the  word  "  five  "  which 
has  been  inserted  in  writing.  The  plaintiff 
sought  to  recover  against  Mr.  Frewin  inter- 
est upon  this  debt,  but  the  Judge  of  the 
Small  Cause  Court  was  not  satisfied  that  the 
word  "five"  was  written  in  the  agreement 
at  the  time  it  was  signed,  and  he  refused  to 
allow  interest,  but  gave  a  decree  against  de- 
fendant for  the  principal  sum  of  Rupees  207, 
after  having  refused  to  receive  the  evidence 
which  the  defendant  wished  to  adduce  for 
the  purpose  of  showing  that  both  the  parties 
understood  that  Mr.  Frewin  was  not  to  pay 
but  that  the  Administrator-General  was  the 
only  person  to  be  looked  to. 

The  Judge  of  the  Small  Cause  Court  will 
try  the  case;  he  will  hear  and  record  the 
evidence  which  the  defendant  may  adduce 
in  support  of  his  defence,  and  he  will  re- 
turn it  to  this  Court  with  his  finding  and 
judgment  upon  the  whole  case. 


The  1 8th  December  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice^  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Indigo-contracts— Damagfes. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Kooshtea, 
dated  the  8th  June  i86g. 

Mr.  A.  Hills,  Plaintiff, 

versus 

Badu  Khan,  Defendant. 

Baboo  Bhyrub  Chunder  Banerjee  for 

Plaintiff. 

Baboo  Mohinee  Mohun   Roy  for  Defendant. 
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Where  a  ryot  took  advances  from  a  planter  for  the 
cultivation  of  indigo,  stipulating  to  deliver  a  certain  num- 
ber of  bundles  of  the  plant,  and  further  stipulating  that 
if  he  failed  to  do  so  by  neglecting  to  cultivate  or  cut,  he 
would  **pay  as  damages  the  priceof  maiTufactured  indigo 
for  the  bundles  ascertained  to  be  due  :  ** 

Held  that  if  the  ryot's  failure  to  supply  the  bundles 
stipulated  for  arose  through  his  neglect  to  cultivate,  he 
was  bound  to  pay  as  damages  the  profit  which  the  plant- 
er would  have  derived  from  converting  the  indigo 
plant  which  ought  to  have  been  delivered  into  indigo 
and  selling  that  indigo  at  a  fair  price :  the  risk  of  failure 
in  the  course  of  manufacture  to  be  reckoned  in  estimat- 
ing the  damages. 

Case, — The  plaintiff  is  an  Indigo  Planter 
and  the  defendant  a  ryot  of  Kalikanta  Basu 
and  others,  zemindars  of  Sarupdaha.  The 
plaintiff  stated  in  his  petition  of  plaint  that 
'*the  defendant  entered  into  a  contract  with 
"him  to  cultivate  3  beegahs  of  land  ap- 
"  pertaining  to  the  plaintiff's  Paradaha 
"factory  for  seven  years  from  1867  to  1873, 
"  and  in  consideration  of  an  advance  of  Ru- 
"pees  6,  the  defendant  executed  a  kubooleut 
"on  the  14th  Ocioher  1866  and  cultivated 
"indigo  in  1867.  But  in  1868,  the  defend- 
"ant  filled  to  cultivate  indigo,  and  according 
"to  the  terms  of  the  kubooleut,  made  him- 
"self  liable  to  the  plaintiff  for  the  above- 
"  mentioned  amount  as  estimated  below. 

"  The  average  growth  of  three  beegahs  of 
land  in  1868,  at  5I  bundles  per  beegah, 
being  15^  bundles,  the  manufactured  indigo 
pxoduce  qf  which  at  8  maunds  25  seers  i 
chittack  i  kancha  per  1,000  bundles,  was  5 
seers  6  chittacks  and  3  kanchas,  valuing 
at  Rupees  277-1^  annas  per  md.  Rs.  35  2  9 

Deduct  value  of  15^  bun- 
dles of  indigo  leaves  at 
4  bundles  per  Ru- 
pee ...   Rs. 

Deduct  manufacturing 
expenses  for  15}-  bun- 
dles at  Rupees  19-4 
per  maund 

Deduct  sorting  and   for- 
warding    expenses    at 
1 2  annas  per  maund 


3  J50 


9  6 


019 


Total,  Rupees     ...  6  10  3 

Balance     ...    Rs.  28     8  6 
Add  amount  due  by  the  defend- 
ant for  1867  ...  350 


Total,  Rupees      ...    31    136'* 


The  kubooleut  on  which  the  case  is  based 
runs  thus : — 
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^'  I,  Badu  Khan  of  Sarupdaha,  do  hereby 
execute  this  term  kubooleut  for  indigo 
advance.  I  have  this  day  come  volunurily 
to  the  Saheb's  Paradaha  factor}*,  and  ia 
consideration  of  an  advance  of  Rupees  6 
received  through  Mr.  George  Smith,  1  do 
deliver  kubooleut  to  the  effect  that  evenr 
year  for  7  years  from  1867  10  1873.  1  will 
sow  3  beegahs  with  indigo  for  supplying, 
at  8  bundles  per  beegah,  24  bundles  at 
the  rate  of  4  bundles  per  rupee.  Of  ibc 
land  in  my  possession,  3  beegahs  of  the 
best  indigo  producing  land  should  be 
selected  by  the  goraashtah  of  the  factoiy, 
be  measured  with  a  chain  of  55  yards* 
of  29  inches  a  yard,  and  be  sown  with 
seed  taken  from  the  factory,  either  at  Kar- 
tick  or  spring  as  the  gomashtah  vill 
direct.  I  will  plough,  harrow,  weed,  &c., 
the  land  in  due  time  without  excuse. 
When  the  plants  are  grown,  I  will  cut 
and  lake  them  to  the  Saheb's  factor}'  when 
ordered,  and  take  hatchiila  after  they  are 
measured  with  an  iron  chain  of  6  feet  in 
length.  If  there  be  bundles  in  excess 
of  the  24  bundles  stipulated  for  in  the 
kubooleut,  I  will  deliver  them  also  to 
the  Saheb's  factory,  and  will  take  hatchiita 
for  them.  When  the  indigo  manufactur- 
ing work  is  over,  I  will  attend  the  fac- 
tory with  the  hatchitla  and  settle  my  ac- 
counts for  all  the  bundles  delivered,  at  the 
rate  of  4  "bundles  per  rupee.  If  I  do  not 
deliver  to  you  the  surplus  indigo  bandies 
but  sell  them  to  others  or  spoil  them,  or 
if  the  supply  of  bundles  fall  short  of  the 
24  bundles  mentioned  in  the  kubooleut  by 
my  neglect  to  cultivate  or  cut  indigo 
leaves  at  proper  time,  1  will  pay  as  dam- 
ages the  price  of  manufactured  indigo  for 
the  bundles  ascertained  to  be  due  by  me. 
If  I  make  no  amicable  settlement 
of  the  damages,  the  Saheb  is  to  realiie 
them  by  legal  means,  and  any  ex- 
cuse I  might  make  would  be  entitled  to 
no  consideration.  Under  these  conditions, 
I  will  lake  advance  and  deliver  indigo  to 
Saheb's  factory  until  my  term  expires.  If 
my  advance  is  not  worked  out  by  the  end 
of  my  term,  1  will  make  arrangements 
in  ib'74,  for  liquidating  the  balance  by 
best  cultivation  according  to  the  terms  of 
this  kubooleut.  If  I  fail  to  do  so,  I  wUl 
pay  as  damages  the  price  of  prepared  in- 
digo proportionate  to  the  balance.  The 
advance  cannot  be  allowed  to  be  deposited 
within  the  time  the  kubooleut  runs.  My 
heirs  and  representatives  are  to  abide  by 
the  terms  of  this  kubooleut.    Under  these 
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"conditions,  I  take  the  sum  total  stated 
'*  above  and  execute  the  kubooleut,  dated  the 
"14th  October  1866." 

On  the  face  of  this  kubooleut,  Mr.  G. 
Smith  makes  the  following  note  : — 

**  Paid  cash  in  advance  to  Badu  Khan  of 
"Sarupdaha,  six  rupees  for  twenty-four 
"bundles,  on  contract  for  seven  years." 

The  defendant  pleads — 

isi, — That  the  agreement  was  not  made 
and  advance  was  not  paid. 

2nd, — Kalikanta  Basu  on  his  and  other 
r)Ols*  part  made  a  contract  with  the  plaint- 
iff, and  that  under  that  contract  the  plaintiff 
had  no  power  to  take  such  agreement  from 
him. 

jr(/. — Damages  claimed  are  excessive. 

The  issues  raised  in  this  case  were — 

nt. — Was  the  contract  made  and  advance 
taken } 

2nd. — Is  the  plaintiff's  contract  with  Kali- 
kanta Basu  a  bar  to  the  plaintiff's  taking  the 
kubooleut  from  the  defendant } 

3rd, — Is  the  plaintiff  entitled  to  recover 
damages  from  the  defendant;  if  entitled, 
what  amount  may  he  recover  ^ 

The  evidence  adduced  relating  to  the 
matter  in  question  raised  in  the  first  issue 
proved  beyond  doubt  that  the  agreement  was 
made  and  advance  taken. 

To  a  right  understanding  of  the  second 
issue,  it   is   necessary   to   observe   that   the 
village  Sarupdaha,  of  which  the  defendant 
is  a  r^ot,  belongs  to  Kalikanta  Basu  and 
others.     The  ryots  of  this  village  had  been 
under  contract  to  supply    indigo   leaves   to 
plaintif!*s    factory    at    Paradaha.     To    sever 
all  connection   between  the  ryots  of  Sarup- 
daha and  the  plaintiff,  Kalikanta  Basu  and 
liidoo   Bhoosun    Basu  made  an   agreement 
^ilh  the   plaintiff   to    cultivate  indigo  from 
^864  to   1866,  and  bound  the  plaintiff  not  to 
^ntcr  into  any  indigo-engagements  with  their 
H'ots  for  the  time  their  contract  ran.     This 
^Rreement  expired  in  1866  (ihe  indigo  year 
«nds  in  September  of  every  year) ;    conse- 
<ltiently  ibere    was   nothing    to    prevent   the 
plaimiPf  from  making  engagements  with  the 
O'ots— after  the  end  of  the  indigo  year  1866, 
from  1867  to  1873 — -a  period  of  7  years  for 
'^bich  the  kubooleut  on  which  ihi>^case  is 
based,  was  given.     The  second  issue  was, 
*ereforc,  decided  in  favor  of  the  plaintiff. 


In  disposing  of  the  third  issue,  the  terms 
of  the  kubooleut  and  the  note  made  on  the 
face  of  it  by.  Mr.  Smith  were  fully  consi- 
dered. The  body  of  the  kubooleut  contains 
stipulations  to  the  effect  that  the  defendant 
is  to  pay  the  price  of  manufactured  indigo  as 
damages  for  as  many  bundles  short  of  24 
bundles  of  indigo  leaves  as  would  remain 
undelivered  at  the  end  of  every  indigo  season ; 
but  considering  the  whole  tenor  of  the 
agreement  and  Mr.  Smith's  note,  I  am  led 
to  believe  that  the  contract  was  for  24 
bundles  of  indigo  leaves,  and  the  value  of 
leaves  not  delivered  would  be  the  amount 
of  damages  against  the  defendant.  The 
plaintiff  gives  up  his  claim  to  8  bundles  per 
beegah  as  stipulated  in  the  kubooleut,  and 
demands  damages  for  1 5^  bundles  at  the  rate 
of  5 J  bundles  per  beegah,  which  forms  no 
part  of  the  contract. 

The  terms  of  the  contract  with  regard  to 
selection,  measurement,  and  ploughing  of  land, 
sowing,  weeding,  cutting,  and  delivering  of 
leaves,  and  the  fixed  price  to  be  given  for 
the  leaves,  are  not  calculated  to  support 
a  claim  for  special  damages.  Besides,  the 
plaintiff  took  no  pains  to  prove  that  the  de- 
fendant was  perfectly  aware  of  the  amount 
of  damages  to  which  he  would  be  liable  in 
case  of  total  failure  to  perform  the  contract. 
To  make  a  claim  for  special  damages  good  at 
law,  it  is  necessary  to  show  that  the  parties 
to  the  contract  came  to  a  thorough  under- 
standing with  regard  to  their  respective  li- 
abilities. The  plaintiff  could  lay  no  claim 
to  such  penalty  as  the  price  of  prepared  in- 
digo of  3  beegahs  of  land,  when  the  kuboo- 
leut and  ihe  note  by  way  of  addenda  to  it 
expressly  and  specially  contracted  for  24 
bundles  of  indigo  leaves  at  4  bundles  per 
rupee.  Thus,  the  contract  in  terms  and 
effect  being  one  for  24  bundles  of  indigo 
leaves,  the  plaintiff  is  only  entitled  to  the 
price  of  the  leaves  falling  short  of  the  sti- 
pulated quantity,  and  not  to  the  price  of  pre- 
pared indigo  obtainable  from  it.  Under 
these  circumstances,  I  could  only  award 
such  limited  damages  as  may  appear  to  be  a 
fair  compensation  to  the  plaintiff  for  the 
loss  he  sustained.  The  case  was  according- 
ly decreed  and  general  damages  were  allowed 
to  the  plaintiff  who  withdrew  his  claim  for 
the  amount  found  due  to  him  by  the  defend- 
ant upon  adjustment  of  accounts  at  the  end 
of  1867. 

Not  satisfied  with  this  award,  the  plaint- 
iff prayed  for  a  review  of  judgment  anj 
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stated  in  his  application  for  review — 

ist — That  the  decretal  order  was  based 
on  mere  supposition,  and  was  opposed  to  the 
express  terms  of  the  contract  made  by  the 
defendant  with  the  plaintiff ; 

2nd, — That  the  manner  at  which  damages 
were  assessed  was  opposed  to  law  and  prac- 
tice. 

The  point  urged  by  the  petitioner's  plead- 
er was  nothing  but  a  reiteration  of  the  ques- 
tion that  the  plaintiff  was  entitled  to  special 
damages  by  the  terms  of  the  kubooleut  given 
by  the  defendant,  and  nothing  worthy  of  note 
was  said  with  regard  to  the  assessment  of 
damages  being  opposed  to  law  and  prac- 
tice. I  have  carefully  perused  the  contract 
again,  and  do  not  see  any  thing  there  to 
<:hange  my  opinion  that  the  plaintiff  is  not 
entitled  to  more  than  general  damages  for 
the  imaginary  loss  said  to  be  sustained  by 
him.  As  the  indigo  leaves  are  not  sold  in 
the  market,  there  is  no  means  of  ascertain- 
ing th€  difference  which  would  be  the  actual 
measure  of  damages  in  the  price  of  the 
leaves  between  that  fixed  by  the  plaintiff 
and  that  obtained  in  the  market. 

Holding,  therefore,  that  the  plaintiff  is 
not  entitled  to  more  than  the  price  of  the 
leaves  which  he  could  have  under  the  con- 
tract made  with  the  defendant  to  that  effect, 
I  have  rejected  the  petitioner's  application 
for  a  new  trial.  But  at  the  request  of  the 
petitioner,  the  order  of  rejection  has  been 
made  contingent  upon  the  opinion  of  the 
Honorable  Judges  of  the  High  Court  on 
the  point  whether  the  plaintiff,  petitioner,  is 
entitled  to  recover  special  or  general  da- 
mages under  the  contract  with  the  note  made 
on  it  by  the  plaintiff's  assistant. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacock,  C.  J, — We  are  of  opinion  that 
if  the  supply  of  the  bundles  of  indigo 
stipulated  for  arose  through  the  neglect  of 
the  defendant  to  cultivate,  he  was  bound  to 
pay  as  damages  according  to  the  price  of 
manufactured  indigo;  that  is  to  say,  he  was 
to  pay  to  the  plaintiff  the  profit  which  he 
would  have  derived  from  converting  the 
indigo  plant,  which  ought  to  have  been 
delivered,  into  indigo,  and  selling  that  indigo 
at  a  fair  price.  What  those  damages  are  is 
a  question  of  fact  which  must  be  determin- 
ed by  the  Judge  of  the  Small  Cause  Court. 

In  the  estimate  which  the  plaintiff  makes 
of  hi3  loss,  he  has  not  taken  into  considera- 
tion, nor  suggested,  any  risk  of  failure  in  the 


course  of  manufacture.  I  believe  it  is  fre- 
quently the  case  that  indigo  is  spoiled  in  the 
process  of  manufacture ;  and  that  is  a  risk 
which  must  be  taken  into  consideration,  but 
what  the  value  of  that  risk  is  is  for  the  Judge 
to  take  into  consideration  in  estimating  the 
damages,  and  is  not  a  question  for  us. 


The  2oth  December  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Bart,,  Judges, 

Reyiew— New  evidence. 
Case  No.  310  of  1869. 

Application  for  review  of  judgment  tasui 
by  the  Hon'ble  Justices  H,  V,  Bayley 
and  Sir  Charles  Hobhouse,  Bart,,  on  the 
4lh  August  i86g,  in  Special  Appeal 
No,  47 s  of  1869,  '^ 

Ram  Dhun  Chuckerbutly  (Plaintiff), 
Petitioner^ 

versus 

Joy  Narain  Panjah  and  others  (Defendants), 

Opposite  Party, 

Baboos  Chunder  Madhub  Ghose  and  Khetler 
Mohun  Mookerjee  for  Petitioner. 

Baboos    Sreenath   Dass  and    Kalee  Kishin 
Sein  for  Opposite  Party. 

Where  a  review  is  applied  forlon  the  ground  of  t!» 
discovery  of  new  evidence,  the  applicant  must  satisfy 
the  Court  that  the  evidence  tendered  was  not  witfaio 
the  knowledfre  of  the  applicant,  or  could  not  be  adduced 
by  him  at  the  time  when  the  decree  was  passed,  aod 
that  It  IS  prima  facie  evidence  in  the  cause. 

Hobhouse,  T*.— The  petitioner  applies  for 
a  review  in  this  instance  on  the  ground  rf 
the  discovery  of  new  evidence.  He  sop- 
ports  that  application  by  an  affidavit  on  the 
part  of  his  client,  the  purport  of  which  goes 
no  further  than  this,  viz.,  that  there  is  a 
decision  of  the  18th  December  1838  and  a 
kobalah  of  the  nth  Assin  1221  the  existence 
of  which  he  did  not  discover  until  ajfter  the 
disposal  of  the  special  appeal  by  this  Coort 

I  consider  that  this  affidavit  is  insufficient 
on  two  grounds.  U  does  not  sufficiently 
disclose  to  my  mind  the  truth  of  the  fact 
that  the  applicant  was  not  aware  of  the 
existence  of  the  documents  until  after  the 
date  of  our  judgment  in  special  appwJ, 
nor  does  it  at  all  disclose  that  those  docu- 
ments are  or  can  possibly  be  evidence  in 
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the  cause.  When,  after  a  prolonged  liii-- 
gation,  and,  as  the  applicant  states  in  this 
case,  after  diligent  search  for  evidence  in 
support  of  his  cause,  the  applicant  does  not 
find  certain  documents  until  after  a  certain 
specified  date,  viz.^  lintil  after  the  final  deci- 
sion of  his  case,  what  we  should  expect  and 
reiquire  in  an  affidavit  would  be  that  the 
person  making  it  should  satisfy  us  by 
declaring  in  detail  how  it  was  that  he 
acquired  the  knowledge  which  he  had  not 
before. 

Now,  in  this  case  we  have  no  such 
derailed  statement,  but  a  simple  bare  affirm- 
ation with  which  it  is  impossible  that  we 
should  be  taiisfied.  The  law,  moreover, 
seems  to  me  to  require  that  we  should  be 
satisfied  that  the  documents  here  before  us 
^^  primd'facie  "evidence"  in  the  cause, 
and  here  what  we  should  have  expected 
in  a  true  affidavit  would  have  been  a  state- 
ment to  the  effect  that  the  person  making 
it  had  ascertained  that  those  particular 
documents  were  evidence  in  the  cause;  for 
instance,  that  in  this  case  the  lands  were 
identified  with  the  documents,  but  here  there 
is  no  such  statement.  1  think'>  therefore, 
that  the  affidavit  does  not  make  out  a 
ground  for  review,  and  I  would,  therefore, 
reject  this  application  with  costs. 

Bayltyy  J, — I  concur.     Section  376,  Act 
nil.  of  1859,  seems  to  me  to  require  that  the 
evidence  alleged    to  have  been  newly   dis- 
covered  was  not  within   the  knowledge  of 
the  applicant  or  could  not  be  adduced  by  him 
tt  the  time  when  the  decree  was  passed,  or 
some  other  good  and  sufficient  reason.     I 
do  not  think  that  there   has  been  a  com- 
pliance with  any  of  these  conditions  in  the 
present    application.      There    is    a    simple 
ttaiemem  that  a  copy  of  the  decision  of  1838 
and  a  copy   of    the   kobalah    of  the    nth 
Assin  1229,  upon  which  that   decision  was 
P^d,  wherein   Sreemunt    Panjah    was    a 
witness,  are   the  documents  on   which   the 
tevicw  is  asked  for.     It  does  not  appear  that 
the  evidence  of  Sreemunt  Panjah  separately 
is  tendered   to   us.     There   is    no    affidavit 
that  there  was  no  means  of  knowing  that  the 
QOcnments  were  available  before.     There  is 
nothing  to  show  why  the  documents  relied 
opon  on  the  previous  occasion  were  easily 
available,  and  those  which   are   now  relied 
ijpon  were  not  so.     They  are  of  the  same 
character,  coming  also  from  the  same  official 
records.     In     addition    to     that,    there     is 
neither  in  the  affidavit  nor  in  the  petition 
™  review  a  clear  and  distinct  statement  that, 
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on  review  of  those  records,  the  Court  can 
be  satisfied  of  the  identity  of  the  lands. 
The  petition  is  rather  more  of  the  character 
of  a  request  that  the  documents  previously 
put  in  not  being  sufficient,  more  of  the 
same  character  may  be  taken  into  consider- 
ation. 

I  agree,  therefore,  in  rejecting  this  appli- 
cation with  costs. 


The  20th  December  1869. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Sir  Charles 
Hobhouse,  Barl,^  Judges, 

Notice  of  enhancement — Clause  2,  Section  17, 

Act  X.,  1859. 

Application  from  review  of  judgment  passed 
by  the  Hon'ble  Justices  H,  V,  Bayley  and 
Sir  Charles  Hobhouse ^  Bart,^  on  the  26th 
July  i86g,  in  Special  Appeal  No.  286 
of  i86g.  • 

Radha  Bullub  Ghose  (Defendant),  Petitioner^ 

versus 

Beharee  Lall  Mookerjee  (Plaintiff), 
Opposite  Party, 

Baboo  Kedarnath  Chatter jee  for  Petitioner. 

Baboos  Ashootosh    Chatter  jee  and   Mohinee 
Mohun  Roy  for  Opposite  Party. 

It  is  sufficient  if  a  notice  makes  a  ryot  aware  of  the 
leeal  grounds  on  which  enhancement  is  sought,  although 
it  IS  not  in  the  exact  words  of  the  law. 

Hobhouse^  J, — The  point  taken  in  re- 
view is  that,  whereas  this  Court  held  a  parti- 
cular notice  to  be  a  sufficient  notice  of  en- 
hancement, it  is  shown  by  a  ruling  to  be 
found  at  page  515,  Volume  XL,  Weekly  Re- 
porter, that  that  notice  was  not  sufficient, 
because  it  did  not  contain  every  one  of  the 
words  to  be  found  in  Clause  2,  Section  17, 
Act  X.  of  1859. 

We  considered,  relying  on  a  judgment 
which  was  before  us,  and  which  is  to  be 
found  at  page  330,  Volume  VIII.,  Weekly 
Reporter,  that  the  question  before  us  was 
whether  in  this  particular  case  the  defend- 
ant-ryot was  aware  of  that  provision  in  the 
Act  to  which  he  was  pleading  when,  having 
been  served  with  the  notice,  he  was  at  issue 
in  the  Courts  below  with  the  plaintiff.  We 
thought  that,  if  the  r}'Ot  knew  to  what  pro- 
vision in  the  law  of  enhancement  he  was 
pleading,  then,  although  the  notice  was  not  in    . 
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the  exact  words  of  the  law,  yet  it  was  sufficient 
because  the  object  of  the  notice,  viz.,  that 
the  ryot  might  know  the  exact  grounds  on 
which  enhancement  was  sought,  had  been 
attained.  We  were  shown  that  the  ryot 
in  this  case  knew  and  pleaded  to  the  legal 
grounds  on  which  enhancement  was  sought, 
^  and  this  being  so,  we  adhere  to  our  former 
opinion  that  the  notice  was  sufficient. 

We,  accordingly,  reject    this    application 
with  costs. 


The  2ist  December  1869. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 
Dwarkanath  Mitter,  Judges, 

Terminable  leases— Re-entry  by  landlord 

Case  No.  2252  of  1869. 

Specia^  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  the  2^- Per  gun- 
nahs,  dated  the  rjth  July  i86g^  reversing 
a  decision  of  the  Additional  Moonsiff  of 
that  District y  dated  the  jist  December 
1868. 

Fukeeroonissa  Begum  (Plaintiff),  Appellant, 

versus 

Chunder  Monee  Dossee  and  another  (Defend- 
ants), Respondents. 

Baboos  Romesh   Chunder  Mitter  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Where  a  kubooleut  stipulates  that  A,  the  tenant,  shall 
not,  on  the  expiry  of  his  lease,  he  liable  to  pay  a  rent 
hif^iier  than  that  reserved  in  the  lease,  and  that  the 
laadlord  shall  not  then  let  the  land  to  any  other  tenant, 
but  that  A  shall  not  be  entitled  to  erect  any  permanent 
building  or  to  excavate  a  tank— it  was  h  r  ld  that,  under 
these  stipulations,  the  landlord  was  not  bound  to  re-let 
the  land  to  A  at  the  close  of  the  term  of  the  lease. 

Held,  also,  that  the  fact  of  his  allowing^  the  tenant  to 
hold  over  did  not  affect  the  landlord's  right  to  resume 
possession  after  due  notice. 

Macpherson,  J. — It  appears  to  me  that 
the  judgment  of  the  Lower  Appellate  Court 
Is  wrong,  and  that  it  ought  to  be  reversed. 
The  lease  is,  in  fact,  a  lease  to  Shama  Churn 
in  the  name  of  his  wife.  His  wife  was 
made  a  party  io  the  suit,  and  did  not  raise 
any  question  as  to  Shama  Churn  not  being 
her  agent,  nor  did  she  appeal  against  the 
judgment  of  the  Moonsiff.     That  being  so, 


no  question  as  to  whether  Shama  Churn  had 
authority  to  act  for  his  wife  properly  arose 
before  the  Judge. 

As  to  the  merits  of  the  case,  it  seems  lo 
me  that,  as  the  Judge  was  of  opinion  thai 
the  kubooleut  was  well  proved,  he  ought  to 
have  held  upon  the  true  construction  of 
that  kubooleut  that  the  plaintiff  was  entitled 
to  re-enter.  The  kubooleut  is  for  a  period  of 
five  years,  from  1266  to  1271 ;  and  it  sajs 
"  that,  on  the  expiration  of  the  term  of  the 
''  lease,  at  the  time  of  taking  a  new  pottah, 
*^  I  will  not  pay  anything  in  excess  of 
*'  Rupees  19  mentioned  above  ;  and  you  shall 
'^  have  no  right  to  let  the  land  to  any  other 
''  tenant ;  I  shall  not  erect  any  permanent 
"  building,  nor  excavate  any  tank."  These 
provisions,  I  think,  mean  that,  although  the 
landlord,  after  the  expiry  of  the  five  years 
for  which  the  lease  then  given  was  to  mn, 
was  not  to  be  entitled  to  let  the  land  to  a 
stranger — ^but  if  he  re-let  it  at  all  most 
re-let  it  to  Shama  Churn  at  the  same  rent 
of  19  rupees  as  was  reserved  in  the  lease 
then  given  for  the  five  years — yet  the  land- 
lord was  not  absolutely  bound  to  re-let  the 
land  at  all,  but  if  he  wished  to  le-enter  him- 
self was  at  liberty  to  do  so.  It  is  not 
expressly  said  that  the  landlord  was  bound, 
on  the  expiry  of  the.  five  years,  to  re-let 
the  land  to  Shama  Chum ;  and  if,  as  is 
now  contended,  it  was  intended  that  the  lease 
should,  in  fact,  be  a  permanent  lease  at  a 
fixed  rent  of  19  rupees,  it  is  difficult  to 
see  any  reason  why  it  should  have  been 
granted  merely  for  five  years.  I  have  no 
doubt  myself,  judging  from  the  terms  of  the 
lease,  that  it  was  not  intended  that  the  lease 
should  be  a  permanent  one,  and  I  think  the 
landlord  is  now  entitled  to  re-enter.  While 
I  say  this,  I  must  add  that  the  landlord 
is  not  at  liberty  to  re-let  the  land  to  any 
person  except  the  present  respondent. 

It  has  been  argued  that,  because  the  re- 
spondent was  allowed  to  hold  over  and 
remain  in  possession  for  four  years  after  the 
expir}'  of  the  term  mentioned  in  the  lease, 
the  landlord  is  now  debarred  from  re-enter- 
ing. But  there  is  nothing  in  this  argument, 
as  the  landlord's  having  allowed  the  tenant 
to  hold  over  cannot  affect  his  right  to  re^ 
sume  possession  after  due  notice. 

The  judgment  of  the  Lower  Appellate 
Court  is  reversed,  wiih  costs  of  this  Court 
and  of  the  Lower  Appellate  Court,  and  the 
decree  of  the  first  Court  is  restored  and 
affirmed. 

Mitter,  J, — I  entirely  concur. 
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The  30th  July  1869. 

Present  : 

The Hon'ble  Sir  Barnes  Peacock,  A"/.,  CAre/ 
Jiis/tceyAnd  the  Hon'ble  F.  B.  Kemp,  L.  S. 
Jackson,   A.    G.    Macphcrson,  and  F.  A. 
Glover,  Judges. 

Mitakshara  —  Hindoo  widow  ■—  Joint  family  — 
Liability  of  property  for  personal  debt  of 
deceased  member— -Sale  by  one  member  of  his 
own  share. 

Case  No.  165  of  1866  (and  analogous  cases). 

Regular  Appeal  from  a  decision  passed  by 
Ike  Subordinate  Judge  of  Sarun,  dated 
the  gth  April  1866. 

Sudaburt  Pershad  Sahoo  (one  of  the  Defend- 
ants), Appellant, 

versus 

Foolbash  Koer,  mother  and  guardian  of 
Hurreenath  Pershad,  minor  (Plaintiff),  and 
others  (Defendants),  Respondents, 

Messrs,  R,  V,  Doyne  and  /?.  T.  Allan,  and 
Baboos  Debendro  Narain  Bose  and  Nil 
Madhub  Sein,  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee,  Chunder 
Madhub  Ghose  and  Mohesh  Chunder 
CkoTfdhry  for  Respondents. 

A  member  of  a  Hindoo  family,  living  under  the  Mitak- 
shara Law  and  havinjj  joint  family  property,  died 
entitled  to  an  undivided  share  in  such  property,  and 
leaving  two  widows  surviving  him.  After  nis  death,  his 
widows  were  sued  in  their  representative  capacity  in  re- 
spect of  debts  incurred  by  him  in  his  lifetime  on  his  own 
account,  and  not  for  the  benefit  of  the  joint  family, 
and  decrees  were  obtained  against  the  widows  in  that 
capacity.  In  execution  of  one  or  more  of  these  de- 
crees, an  interest  in  certain  portions  of  the  joint  family 
property  to  the  extent  of  the  share  to  which  the  de- 
ceased was  entitled  in  his  lifetime  was  sold  by  auc- 
tion, and  the  purchasers  were  put  into  possession. 

Held  that  the  purchaser  took  only  the  rights  and 
interests  of  the  widows  i  that  as  the  property  seized 
did  not  belong  to  the  widows  or  to  the  heirs  of  the 
deceased,  but  under  the  Hindoo  Law  passed  to  the 
survivors,  it  could  not  be  made  available  under  a  decree 
against  the  widows  in  their  representative  character, 
bot  could  be  made  liable  only  in  a  suit  properly  laid 
against  the  survivors. 


Held  that  a  member  of  a  joint  Hindoo  family 
governed  by  the  Mitakshara  Law,  has  no  authority  (p 
mortgage  his  undivided  share  in  a  portion  of  the  ]oin| 
family  property,  in  order  to  raise  money  on  his  own 
account  and  not  for  the  benefit  of  the  family. 

These  cases  were  re/erred  to  the  Full  Bench 
under  the  following  remarks  recorded  by 
the  Hon'ble  Justices  Kemp  and  Markby : 

Markbyy  J, — In  this  case,  having  regard 
to  the  difference  of  opinion  expressed  in 
the  cases  of  Damodhur  Bethal  Khava  versus 
Damodhur  Hari  Somana,  Dunbar's  Bombay 
Reports,  Volume  I.,  page  182  ;  Goondoo  Mo- 
hadeo  versus  Rambhut  Bin  Baboobhut,  Dun- 
bar's Bombay  Reports,  Volume  I.,  page  39 ; 
and  Palainvelappa  Kanudan  versiA  Mo- 
miam  Naikan  and  another,  Madras  High 
Court  Reports,  1864-65,  page  416,  on  the 
one  hand,  and  that  of  Cosserat  versus  Suda- 
burt Pershad  Sahoo,  Sutherland's  Weekly 
Reporter,  Volume  III.,  page  210,  on  the 
other — we  refer  the  following  questions  to 
the  consideration  of'the  Full  Bench  : — 

I.  Bhugwan  Lall,  a  member  of  a  Hindoo 
family  living  under  the  Mitakshara  Law 
and  having  joint  family  property,  died  enti-* 
tied  to  an  undivided  share  in  such  property^ 
and  leaving  two  widows  Mohessee  Koer  and 
Parbuttee  Koer  him  surviving. 

After  the  death  of  Bhugwan  Lall,  his 
widows  were  sued  in  their  representative 
capacity  in  respect  of  debts  incurred  by  hina 
in  his  lifetime  on  his  own  account,  and 
not  for  the  benefit  of  the  joint  family,  and 
decrees  were  obtained  against  the  widows 
in  that  capacity. 

In  execution  of  one  or  more  of  these 
decrees,  an  interest  in  certain  portions  of 
the  joint  family  property  to  the  extent  of 
the  share  to  which  Bhugwan  Lall  was  en- 
titled in  his  lifetime  has  been  sold  by  auc- 
tion and  the  purchasers  have  taken  posses- 
sion. 

Can  the  nephew  of  Bhugwan  Lall,  who 
is  one  of  the  surviving  members  of  the 
joint  family,  recover  from  the  purchasers 
possession  of  the  interests  which  they  have 
purchased,  or  any  part  of  them  ? 
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II.  Bhugwan  Lall,  in  his  lifetime,  exe- 
cuted an  ordinary  zur-i-peshgee  mortgage 
in  respect  of  his  undivided  share  in  a  portion 
of  the  joint  family  properly  in  order  to  raise 
money  on  his  own  account,  and  not  for  the 
benefit  of  the  family. 

Can  the  nephew  of  Bhugwan  Lall  recover 
from  the  mortgagee,  without  redeeming  the 
same,  possession  of  the  mortgaged  share  or 
any  portion  of  it  ? 

Judgments  of  the    full  Bench  on  the  first 
question — {Case  No,  i6j). 

Peacock,  C.  J, — The  parties  to  this  suit 
not  having  consented  that  this  Bench  should 
decide  the  whole  of  the  case  upon  regular 
appeal,  it  is  necessary  for  us  to  decide 
the  question  which  has  been  referred  to  us 
by  the  Division  Bench.  I  do  not  mean  to 
say  that  the  l**ull  Bench  cannot  decide  this 
regular  appeal,  but  all  that  we  can  properly 
do  under  the  circumstances  is  to  decide  the 
case  u|2on  the  facts  as  stated  to  us,  and  an- 
swer the  question  which  was  propounded  by 
the  Division  Bench. 

The  question  is  :  "A  member  of  a 
'^  Hindoo  family  living  under  the  Mitak- 
"  shara  Law  and  having  joint  family  pro- 
"  pcrty,  died  entitled  to  an  undivided  share 
"  in  such  property,  leaving  two  widows  him 
"  surviving.  After  his  death,  his  widows 
"  were  sued  in  their  representative  capacity 
"  in  respect  of  debts  incurred  by  him  during 
"  his  lifetime  on  his  own  account,  and  de- 
"  crees  were  obtained  against  the  widows. 
"  In  execution,  an  interest  in  certain  por- 
"  tions  of  the  joint  family  property,  to  the 
"  extent  of  the  share  to  which  the  deceased 
**  was  entitled  in  his  lifetime,  was  sold  and 
"  the  auction-purchasers  obtained  possession 
"  of  it.  Can  the  nephew  of  the  deceased, 
'*  who  is  one  of  the  surviving  members  of 
"  the  joint  family,  recover  possession  of  such 
"  interests  or  any  portion  thereof  from  the 
"  auction-purchasers  ?" 

That  I  think  is  the  only  question  which 
is  raised  in  this  case.  The  second  question, 
as  I  understand  it,  refers  to  other  cases  to 
which  we  shall  presently  come. 

It  is  stated  that  the  widows  were  sued  in 
their  representative  capacity,  and  that  the 
sale  took  place  under  a  decree  against  them 
In  their  representative  capacity.  We  must 
assume  that  the  sale  took  place  under  a 
decree  in  that  suit.  The  certificate  of  sale 
simply  says  that  the  rights  and  interests 
of  the  widows  were  sold ;  but  assuming  that 


the  widows  were  sued  in  their  representa- 
tive capacity,  the  certificate  must  be  consi- 
dered to  apply  to  such  property  of  the  de- 
ceased as  they  took  in  their  representative 
character.  It  is  contended  that,  under  Sec- 
tion 203  of  the  Code  of  Civil  Procedure, 
the  execution-creditor  was  entitled  to  seize 
B.hugwan's  share  of  the  undivided  joint 
estate,  and  to  sell  it.  The  Section  is  as  fol- 
lows :  **  If  the  decree  be  against  a  party 
'*  as  the  representative  of  a  deceased  person, 
"  and  such  decree  be  for  money  to  be  paid 
"  out  of  the  property  of  the  deceased  person, 
"  it  may  be  executed  by  the  attachment  and 
**  sale  of  any  such  properly.''  But  I  ap- 
prehend that  the  meaning  of  this  is,  where 
the  decree  is  against  a  representative  of  a 
deceased  person,  and  the  decree  is  for 
money  to  be  paid  out  of  the  property  of 
the  deceased,  it  must  be  paid  out  of  such 
of  the  property  of  the  deceased  person  as 
passed  to  the  representative.  If,  for  in- 
stance, under  the  P^nglish  Law,  an  execu- 
tor should  be  sued  for  a  debt  and  a  decree 
obtained  against  him,  I  apprehend  that  as  a 
general  rule,  you  could  not  under  that  de- 
cree seize  property  which  passed  to  the  heir, 
and  not  to  the  executor. 

Whatever  may  be  the  construction  of 
Sectiow  263,  the  properly  which  was  seized 
in  execution  and  sold  was  not  the  property 
of  ihe  deceased  person  at  the  time  it  was 
seized.  It  was  his  neither  legally  nor  equi- 
tably, nor  had  his  heirs  any  legal  or  equi- 
table interest  whatever  in  it. 

According  to  the  Mitakshara  Law,  if  a 
member  of  a  joint  undivided  family  dies  with- 
out a  son  and  leaving  a  brother,  his  widow  does 
not -take  his  share  by  descent.  If  he  leaves 
a  son,  the  son  takes  by  descent;  but  if 
he  leaves  only  a  widow,  the  survivors  take 
by  survivorship,  and  they  hold  the  property 
which  they  take  by  survivorship,  legally 
and  equitably  for  themselves,  and  not  in 
trust  for  the  heirs  of  the  deceased.  The 
deceased's  heir  have  no  interest  either  legal- 
ly or  equitably  in  the  share  which  passes 
by  survivorship  to  the  surviving  co-sharers. 
That  will  be  made  very  clear  if  you  suppose 
the  case  of  a  joint  family  consisting  ol  a 
father  and  two  sons  and  two  uncles,  ihc 
brothers  of  the  father  taking  property  by 
descent  from  the  father  of  the  father  and  of 
the  two  uncles.  The  father  and  the  two  sons 
take  one-third,  and  the  two  uncles  each  take 
one-third,  that  is,  they  take  that  which  upon 
partition  would  be  allotted.  Then  suppose 
that  one  of  the  sons  dies  without  issue,  leaving 
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a  widow,  his  widow  according  to  the  Mitak- 
shara  Law,  would  not  take  his  share  in  the 
estate.     Then  the  question  is,  would  it  go 
to   the    person   who   would   be   heir   if   the 
widow    was   dead  or   had   not  existed  ?     It 
clearly  does  not  go  to  the  heir,  because  the 
heir  would  be  the  surviving  brother,  and  not 
the  father.     If  it  would  go  to  the  heir,  the 
surviving    brother    would    take    the    whole 
of    the    interest   of    the    deceased    brother, 
but   the   law   is   that   it    goes   by   survivor- 
ship,   and   the   survivors   take   legally    and 
equitably   for  themselves   and   not   in   trust 
for  the   brother   of   the   deceased.     Neither 
the  widow   of  the  deceased,  nor  his  brother 
would     take     any    interest    by    inheritance 
from  the  deceased  in  the  joint  family  estate. 
Then  if  the  estate  of  the  deceased  goes  over 
by  survivorship,  how  can  it  be  said,  when 
you   seize   the  share  of  the  deceased  after 
his  death,  that  you  are  seizing  the  property 
of  the  deceased  or  the  properly  of  his  heirs 
or    representatives?     You    are    seizing   the 
interest    which  has    passed    to  the  survivors 
by    survivorship.     That   the   estate    survives 
and    does   not   pass   to   the   widow   by    in- 
heritance,   has    been    held    by    the     Privy 
Council  to  be  the  law.     They  held  that  in  the 
absence  of  a  son,  the  share  of  a  deceased 
member  of  a  joint  family  under  the  Mitak- 
shara  Law  does  not  go  to  the  widow  or  to 
the  person  who  would  be  the  next  heir  of  the 
deceased  if  the  widow  were  not  in  existence. 
It  appears  to  me  to  be  clear  that  the  proper- 
ty seized  was  not  property  of  the  deceased 
in  the  hands  of  his  widows  as  his  represent- 
atives,  nor  was  it  property  over  which    the 
widows   had  any   power   whatever,  or   with 
regard  to  which  they  had  any  legal  or  equi- 
table right;  it  was  property  which  belong- 
ed wholly,  both  legally  and  equitably,  to  the 
survivors.     If  the  deceased  had  left  a  son, 
his  interest  would  have  gone  to  the  son  as 
his   heir,  and    then  his   interest,  no    doubt, 
would  have  been  assets  in  the  hands  of  the 
son  for  the  purpose  of  paying  the  father's 
debts. 

It  may  be  that  the  law  does  not  make 
any  difference  as  to  the  liability  of  the 
property  to  satisfy  the  debts  of  the  deceased 
whether  it  passes  to  heirs  by  inheritance  or 
to  survivors  by  survivorship,  and  that  the 
survivors  take  it  charged  with  the  debts  of 
the  deceased  in  the  event  of  his  havini?  no 
Other  assets.  I  express  no  opinion  upon  that 
point. 

It  is  stated  in  the  treatise' of  Yajnavalkaya 
— (I  am  not  reading  now  from  the  Law  of 


Inheritance,  but  from  that  part  of  the  work 
of  the  author  which  treats  of  the  payrnent 
of  debts,  published  by  Dr.  Roer  and 
Mr.  Montriou) — in  text  No.  51,  he  says: 
"  He  who  takes  the  property  of  one  who 
"  leaves  no  (capable)  son  shall  pay  the 
"  debts,"  that  is,  the  debts  of  the  deceased  ; 
**  so  he  who  takes"  or  marries  **  the  widow  ; 
*'  also  that  son  whose  personal  estate  no  other 
•'  has  appropriated  (and  who  in  such  case 
"  shall  always  be  deemed)  fit  to  inherit  the 
"  property,"  that  is  to  say,  he  who  marries 
the  widow  is  also  liable  to  pay  the  debts  out 
of  the  assets  which  would  have  been  avail- 
able if  he  had  not  married  her.  Also  he 
says,  •*  if  one  die  without  any  son,  then  who- 
soever succeeds  to  the  property."  ^ 

According  to  this  doctrine,  whosoever 
succeeds  to  the  property  is  liable  to  the 
extent  of  that  property  to  pay  the  debts. 

I  express  no  opinion  upon  the  subject 
because  the  case  has  not  been  argued  and 
docs  not  arise  in  the  present  suit.  If  the 
survivors  who  take  the  property  bj^  survi- 
vorship are  liable  to  pa^^  the  debts,  they  can 
only  be  made  liable  by  a  suit  against  them, 
and  not  in  a  suit  against  the  widows. 
If  survivors  are  liable  to  payment  of  debts 
out  of  the  property  taken  by  survivorship, 
it  is  only  just  and  reasonable  that  they 
should  have  an  opportunity  of  showing  that 
no  debts  were  due.  If  they  were  sued  for 
the  debts  in  consequence  of  their  taking  the 
interest  of  the  deceased  by  survivorship, 
they  might  show  that  the  deceased  left  no 
debts. 

In  this  case,  the  interest  of  the  deceased 
was  seized  and  sold  in  execution  of  a  decree 
against  the  widows.  But  if  the  property  is 
to  be  seized  in  execution  of  such  a  decree, 
the  persons  who  took  by  survivorship  and 
whose  property  is  to  be  seized  cannot  come 
in  in  the  execu; ion-case,  and  show  that  there 
was  no  debt  due.  When  execution  issues  and 
property  is  rightly  seized  under  a  decree,  the 
person  whose  property  is  liable  to  be  seized 
and  sold  under  the  decree  cannot  dispute  the 
validity  of  the  decree ;  therefore  if  this  pro- 
perty could  be  seized  under  the  decree  against 
the  widows,  the  survivors  to  whom  the  pro- 
perty passed  would  be  liable  to  have  their 
property  sold  for  the  payment  of  a  debt  with- 
out having  an  opportunity  of  showing  that  the 
debt  claimed  was  not  due. 

It  is  unnecessary  for  us  to  decide  whether 
under  a  decree  against  Bhugwan  in  his  life- 
time, his  share  of  the  property  might  have 
been  seized,  for  that  case  has  not  arisen.' 
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According  to  a  decision  in  Stokes's  Reports, 
it  might  have  been  seized,  but  the  case  as 
against  Bhugwan  and  that  against  the  sur- 
-vivors  is  very  different.  So  long  as  Bhugwan 
lived,  he  had  an  interest  in  this  properly, 
which  entitled  him,  if  he  had  pleased,  to  have 
demanded  a  partition,  and  to  have  had  his 
share  of  the  joint  estate  converted  into  a 
separate  estate. 

The  case  of  Ishan  Chunder  Mitter  versus 
Buksh  Ali  Sowdagur,  in  Marshall's  Reports 
614,  was  quoted  as  an  authority,  but  that 
appears  to  me  to  be  a  very  different  case. 
There  the  widow  was  sued.  The  plaintiff 
alleged  that  the  husband  had  died,  and  that 
he  had  left  a  widow  and  a  minor  son.  In 
that  suit,  the  son  being  a  minor,  the  question 
was  whether  the  decree  was  not  in  substance 
a  decree  against  him  represented  by  his 
mother  as  his  guardian. 

Great  injustice  might  be  done  by  holding 
parties  too  strictly  to  their  statements, 
and  it  might  fairly  be  contended  that  when 
a  man  Aied  a  widow  as  guardian  of  her  minor 
son,  the  suit  was  in  substance  against  the 
son.  If  that  suit  had  been  brought  against 
the  son,  and  the  widow  had  come  in  as  guard- 
ian to  defend  it,  there  would  have  been  no 
doubt  that  the  property  inheriled  by  the  son 
was  liable. 

The  same  argument  applied  indirectly,  but 
substantially,  to  the  case  which  was  decided 
in  the  High  Court,  and  is  reported  in  Hay's 
Reports,  page  8. 

I  think,  therefore,  that  this  property  not 
being  the  property  of  the  widow,  and  not 
being  the  property  of  the  heirs  of  the  de- 
ceased, could  not  be  made  available  under  the 
decree  against  the  widow ;  that  if  it  could 
be  made  available  at  all  for  payment  of  the 
debts  of  the  deceased,  it  must  be  in  a  suit 
against  the  survivors  to  charge  the  share  of 
the  deceased  in  the  joint  estate  with  the 
payment  of  the  decree,  or  by  suing  the  sur- 
vivors, for  the  debt,  and  asking  to  have  the 
deceased's  share  of  the  estate  made  available 
in  the  hands  of  the  survivors  to  the  same 
extent  as  that  to  which  it  would  have  been 
made  available  if  the  deceased  had  left  a  son, 
and  the  estate  had  gone  to  him  by  inherit- 
ance instead  of  to  the  survivors  by  survivor- 
ship. 

I  think,  then,  that  the  question  must  be 

answered    in   the   affirmative ;  that   plaintiff 

has  a  right  to  sue  the  purchaser  under  t^at 

decree,  to  recover  back  the  estate,  inasmuch 

^  as  the  property  belongs  to  him,  and  the  title 


of  the  defendant  as  a  parchaser  under  the 
decree  against    the  widows    is  an    invalid 

title. 

Kempy  J, — I  never  entertained  any  doubt 
that  the  plaintiff  took  the  estate  of  Bhag- 
wan  Lali  in  right  of  survivorship.  My 
doubt  was  whether  he  took  the  estate  (rf 
Bhugwan  cum  onere^  that  is  to  say,  burdened 
wirth  the  payment  of  Bhugwan's  debts  or 
not.  Unfortunately,  our  reference  has  been 
so  worded  that  this  point,  which  is  of  the 
utmost  importance,  has  not  been  decided. 
The  judgment  of  His  Lordship  the  Chief 
Justice,  though  it  approaches  the  question 
very  closely,  does  not  solve  it.  Fcr  the 
rest,  I  concur  in  the  judgment  which  has 
been  delivered  by  the  learned  Chief  Justice. 

Jackson,  J , — I  also  concur  in  the  answer 
which  it  is  proposed  to  give  to  the  first  (A 
the  two  questions  referred  to  the  Full 
Bench. 

I  think  that  the  right,  title,  and  interest 
of  the  widows  alone  was  sold  to  the  pl»nt- 
iff,  and  that  we  cannot  supply  the  inference 
that  the  right  and  interest,  whatever  that 
may  have  been,  of  the  deceased  husband, 
passed  by  that  sale.  I  come  to  this  conclusion 
for  several  reasons  :  firstly,  because  thai  in- 
terest,  whatever  it  was,  had  passed  to  the 
survivors  of  the  joint  family;  because  that 
interest  was  not  assets  in  the  hands  of  the 
widows  who  were  defendants  in  that  soil; 
and  because  that  interest,  if  chargeable  with 
the  separate  debt  of  Bhugwan  in  the  hands 
of  the  survivors,  could  only  be  so  charged  in 
a  suit  properly  framed  to  which  those  survivors 
were  parties. 

I  think,  therefore,  that  the  defendant  in 
this  case  acquired  no  title,  and  that  the 
plaintiff  was  entitled  to  judgment. 

I  also  think  that  the  case  in  Marshall's 
Reports  is  clearly  distinguishable  from  the 
present  case.  Every  thing  in  the  report  of 
that  case,  as  I  read  it,  points  to  the  supposi- 
tion that  the  widow  was  sued  as  guardian  of 
the  minor  ;  in  other  words,  it  is  as  if  the  suit 
had  been  against  the  minor  son  who  appear- 
ed by  his  mother  as  guardian.  The  inolbcr 
was  not  in  the  position  of  a  widow  who  had 
taken  a  separate  estate  or  assets  of  any  kind, 
and  therefore  she  could  not  have  been  made 
personally  liable  for  the  debts  for  which  she 
was  sued  tn  her  character  of  guardian. 

I,  therefore,  concur  in  making  this  answer 
to  the  question  referred  to  the  Full  Bench. 

Macphersoft,  J, — I  concur.. 

Glover,  J, — I  am  of  the  same  opinion, 
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Judgment  of  the  Full  Bench  on  the  second 

question. 

Peacock,  C,  J.  {the  other  Judges  concur- 
ring^,— The  first  question  has  already  been 
answered.  The  second  question  raises  the 
point  whether  a  member  of  a  joint  Hindoo 
family  governed  by  the  Mitakshara  Law,  can 
mortgage  his  undivided  share  in  a  portion  of 
the  joint  family  properly  in  order  to  raise 
money  on  his  own  account,  and  not  for  the 
benefit  of  the  family.  There  are  conflicting 
decisions  upon  the  subject,  as  pointed  out  by 
the  Division  Bench  by  which  the  question  was 
referred.  The  cases  referred  to  from  Dun- 
bar's Bombay  Reports  and  that  from  the  re- 
ports of  the  High  Court  at  Madras,  are  in 
support  of  the  affirmative.  The  case  cited 
from  Sutherland's  Weekly  Reporter,  Volume 
m.,  page  210,  is  an  authority  in  support  of 
the  negative. 

This  case  has  been  very  ably  argued 
by  the  pleaders  on  both  sides,  and  in  ad- 
dition to  the  Mitakshara  on  Inheritance 
translated  by  Mr.  Colebrooke,  numerous 
passages  have  been  cited  from  the  Sanscrit 
of  other  parts  of  the  Dhurma-Sastra  of 
Yajnavalkya,  together  with  several  cases  in 
addition  to  those  referred  to  by  the  Division 
Bench.  Amongst  others,  the  pleaders  in 
support  of  the  affirmative  have  referred  to 
the  case  of  Virasvaim  Gramini  versus  Ay- 
jasvami  Gramini,  I.  Stocke's  Madras  High 
Court  Reports,  page  471. 

In  that  case,  it  was  held  that  according  to 
the  Hindoo  Law  as  it  prevails  in  Southern 
India,  one  member  of  a  joint  Hindoo  family 
may  sell  his  undivided  share  of  joint  proper- 
ty, and  that  such  share  is  liable  to  be  seized 
and  sold  in  execution  for  the  separate  debts 
of  the  sharer. 

The  decisions  founded  on  the  doctrine  of 
the  Schools  of  Southern  India  and  of  Bom- 
bay, though  entitled  to  great  weight,  are  not 
sufficient  to  justify  this  Court  in  a  case 
governed  by  the  Mitakshara  Law  in  over- 
roling  a  long  series  of  decisions  expressly 
founded  upon  that  law. 

In  Appoovier  versus  Ramasubha  Aiyan  and 
others,  decided  in  the  Privy  Council  in  i8()6, 
and  reported  in  8  Weekly  Reporter,  Privy 
Council  Cases,  page  i,  and  in  11  Moore's 
Indian  Appeals,  page  75,  it  was  held  that  an 
actual  partition  by  metes  and  bouniis  was 
not  necessary  to  render  a  division  of  undivid- 
ed properly  complete;  but  that  when  the 
members  of  an  undivided  family  agree  among 


themselves,  with  regard  to  particular  proper- 
ty, that  it  shall  henceforth  be  the  subject  of 
ownership  in  certain  defined  shares,  then  the 
character  of  undivided  property  is  taken 
away  from  the  subject-matter  so  agreed  to 
be  dealt  with,  and  each  member  thenceforth 
has  in  the  estate  a  definite  and  certain  share 
which  he  may  claim  the  right  to  receive  and 
to  enjoy  in  severalty,  although  the  property 
itself  has  not  been  actually  severed  and 
divided. 

In  that  case,  however,  their  Lordships 
stated  that  they  would  be  unwilling  to  re- 
verse any  rule  of  pioperty  which  had  been 
long  and  consistently  acted  upon  in  the 
Courts  of  the  Presidency;  and  we  must,  I 
think,  be  guided  by  the  same  principle. 

Now,  the  case  referred  to  in  support  of  the 
negative  of  the  question,  namely.  Regular  Ap- 
peal No.  153  of  1865,  reported  in  3  Weekly 
Reporter,  page  210,  was  not  the  first  case  in 
which  it  was  held  that,  according^  to  the 
Mitakshara  Law,  one  member  of  *a  joint 
family  cannot  alienate  his  own  share  of  joint 
family  property  without  the  consent  of  all 
the  other  members.  That  decision  was  found- 
ed upon  a  current  of  authorities  supported 
by  the  Vyavastas  of  Pundits,  which  it  is 
too  late  now  for  this  Court  to  over-rule,  if  it 
were  disinclined  to  agree  in  the  principle 
established  by  them. 

In  Anund  Ram  and  others,  decided  in  1823, 
nearly  half  a  century  ago,  3  Macnaghten's 
Select  Reports,  page  232,  the  question  was 
put  to  the  Hindoo  Law  Officers  of  the 
Courts  whether  it  was  lawful,  according  to 
the  law  current  in  Tirhoot,  for  any  one  of 
several  co-parceners  to  transfer  his  share  ei- 
ther by  sale  or  gift;  to  which  the  Pundits 
replied  that  a  gift  of  joint  undivided  proper- 
ty, whether  real  or  personal,  was  not  valid 
even  to  the  extent  of  the  donor's  share,  and 
that  the  properly  cannot  be  sold  or  given 
away  until  it  is  defined  and  ascertained, 
which  cannot  be  done  without  a  division ; 
and  they  referred  to  the  Mitakshara,  by 
which  it  was  said  that  "  partition  is  the  act 
of  ascertaining  several  individual  rights." 
The  Court,  acting  upon  that  opinion,  affirm- 
ed the  decision  of  the  Lower  Court. 

Afterwards,  a  review  having  been  applied 
for,  upon  suspicion  that  the  Pundit  who 
had  delivered  the  Vyavasta  had  been  brib- 
ed? a  fresh  Vyavasta  was  called  for  from 
other  Pundits  of  the  Court,  who  answered 
that  property  being  held  in  joint  tenancy  by  * 
I  several  sharers,  whether  it  be  real  or  personal, 
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no  one  of  the  said  sharers  has  authori- 
ty, without  the  permission  of  the  co-sharers, 
to  call  any  part  of  the  said  property  his 
share  and  to  give  it  away ;  and  they  cited 
as  authorities,  first,  Vyasa  in  Mitakshara,  ''  In 
"immoveable  property,  whether  divided  or 
"  undivided,  all  the  sharers  share  alike : 
"  among  them  one  person  cannot  sell,  mort- 
"gage,  or  give  it  away ;"  secondly,  Narada  in 
the  Dattaka Mimansa,  '*  Property  held  in  com- 
"  mon  among  many  sons  cannot,  under  any 
"  circumstances,  be  alienated."  Upon  consi- 
dering the  above  Vyavasta,  the  Court  ulti- 
mately upheld  upon  review  the  first  deci- 
sion. 

The  Vyavasta  given  in  the  original  case 
is  quoted  as  an  authority  in  Macnaghten's 
Hindoo  Law,  page  224,  Case  XVIi. 

The  principle  of  the  above  case  was  adopt- 
ed in  the  case  of -Sheo  Surn  Misser  versus 
Sheo  Sahoy,  decided  in  1826,  upwards  of  40 
years  ago,  IV.  Select  Reports,  page  158.  In 
that  case,  the  Judges  of  the  Sudder  Dewanny 
Adawlut  recorded  their  opinion  as  follows: 
"The  Hindoo  Law,  as  laid  down  in  Vya- 
"vastas  delivered  in  former  cases"  (refer- 
ring to  the  cases  above  cited),  "  does  not 
"  permit  alienation  of  lands  held  jointly  by 
"several  putteedars  or  owners  to  be  made 
"by  one  without  the  assent  of  the  others; 
"  nor  indeed  does  such  alienation  hold  good 
"even  for  the  aliening  partners'  individual 
"share,  without  the  assent  of  the  rest.." 

In  a  note  to  the  last  case  it  is  said  :  "  The 
same  doctrine  was  also  maintained  in  a 
Tirhoot  case,  wherein  Rajah  Bedeanund 
was  appellant  against  Joy  Dutt  J  ha  and 
others,  respondents.  The  Pundits  then  also 
held  the  sale  of  joint  undivided  property 
to  be  invalid  without  the  consent  of  all 
the  sharers,  and  not  valid  even  for  the 
seller's  own  share  while  undivided." 


it 
« 
« 

it 
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A  Vyavasta  similar  in  effect,  and  a  deci- 
sion founded  upon  a  similar  principle  were 
given  in  1832  in  the  case  of  Jivan  Law 
Singh  versus  Ram  Gobind  Singh  and  others, 
5  Select  Cases,  page  163. 

The  above  principle  was  again  acted  upon 
in  Sheo  Churn  Lall  and  another  versus 
Jumun  Lall,  decided  in  1837,  and  reported 
in  6  Select  Cases,  page  176,  and  in  Mussa- 
mut  Roopna  and  others  versus  Roy  Reotee 
Rumun  and  others — Sudder  Decisions  for 
i853»  page  344- 

A  similar  rule  was  followed  and  acted 
upon  in  the  late  Sudder  Court  of  the  North- 
western Provinces  in  the  case  of  Joy  Narain 


Singh  and  others  versus  Roshun  Singh  and 
others,  decided  in  i860,  Sudder  Deci^ons, 
Agra,  Volume  II.,  page  162;  and  in  the 
case  of  Byjnath  Singth  versus  Ramessur 
Dyal  and  others,  decided  in  1864,  the  same 
Court  held  that  in  provinces  where  succes- 
sion among  Hindoos  is  governed  by  the 
Benares  Shastras,  alienation  of  joint  pro- 
perly, even  to  the  extent  of  the  alienor's 
own  share,  is  invalid;  but  that  if  the  pro- 
perty  be  partitioned,   the  transfer  is  legaK 

In  the  Vivada  Chiniamoni,  by  Prosunno 
Coomar  Tagore,  page  jjj  it  is  l^d  down 
that  "what  belongs  to  many  may  be  given 
with  their  assent."  "Joint  'ancestral  im- 
moveable property  may  be  given  with  the 
assent  of  all  the  heirs."  "The  assent  of 
all  the  heirs  is  required  for  a  gift  of  joint 
ancestral  property,  whether  moveable  or 
immoveable  " — ib.j  page  78.  "  When  the 
whole  property  is  actually  divided,  the  indi- 
vidual action  of  the  shareholders  is  valid," 
~-/<5.,  page  79. 

In  the  Mitakshara  on  Inheritance,  it  is 
said,  Chapter  I,  Section  i,  Verse30 — "  Among 
"  unseparated  kinsmen,  the  consent  of  aU 
"  is  indispensably  requisite,  because  no  one 
"  is  fully  empowered  to  make  an  alienation, 
"since  the  estate  is  in  common." 

I  was  at  one  time  disposed  to  think  that 
as  one  of  several  members  of  a  joint  family 
can  compel  partition  of  ancestral  property 
against  the  will  of  the  others  {see  Mitak- 
shara, Chapter  I,  Section  5,  Verse  8),  so  he 
might,  without  the  will  of  the  others, 
alienate  that  share  to  which  he  would  be 
entitled  upon  partition;  but  upon  reflection 
I  feel  that.that  opinion  cannot  be  maintained 
according  to  the  true  principles  of  the  Mitak- 
shara Law.  In  the  case  of  Appoovier  versus 
Ramasubha  Aiyan,  to  which  I  have  already 
referred,  and  which  was  a  case  governed  by 
the  Mitakshara,  the  Ix)rds  of  the  Judical 
Committee  say:  "According  to  the  tme 
"notion  of  an  undivided  family  in  Hindoo 
"  Law,  no  individual  member  of  that  family, 
"  whilst  it  remains  undivided,  can  predicate 
*'of  the  joint  and  undivided  properly  that 
"he,  thai  particular  member,  has  a  certain 
''definite  share.  No  individual  of  an  un- 
"  divided  family  could  go  to  the  place  of 
"the  receipt  of  rent,  and  claim  to  take 
"  from  the  Collector  or  Bailiff  of  the  rents 
"a  certain  definite  share.  The  proceeds 
'*of  undivided  property  must  be  brought, 
"according  to  the  theory  of  an  undivided 
"  family,  to  the  common  chest  or  purse, 
"and   then    dealt    with    according    10    the 
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*'  modes  of  enjoyment  of  the  members  of  an 

"  undivided  family.     Buf    when   the    mem- 

"  bers  of  an  undivided  family  agree  among 

"  themselves     with     regard      10      particular 

"property,  that  it  shall  thenceforth  be  the 

"  subject    of    ownership   in   certain   defined 

"  shares,   then   the   character  of    undivided 

"  property  and  joint  enjoyment  is  taken  away 

"from    the    subject-matter    so     agreed    to 

"  be  dealt  with ;  and  in  the  estate  each  mem- 

"  ber  has  henceforth  a  definite  and  certain 

**  share  which  he  may  claim  a  right  to  re- 

"  ceive  and  to  enjoy  in  severalty,  although 

**the  property  itself  has  not  been   actually 

"  severed  and  divided/' 

According  to  the  law  of  England,  if  there 
be  two  joint  tenants,  a  severance  is  effected 
by  one  of  them  conveying  his   share  to  a 
stranger,  as  well  as  by  partition  ;  but  joint 
tenants  under  the  English  Law  are  in  a  very 
different  position  from  members  of  a  joint 
Hindoo  family  under  the  Mitakshara  Law  : 
for  instance,  if  a  Hindoo  family  consist   of 
a  father  and  three  sons,  any  one  of  the  sons 
has  a  right  to  compel  a  partition  of  the  joint 
ancestral  property ;  but  upon  partition  during 
the  life  of  the  father,  his  wives  are  entitled 
to  shares ;  and  if  partition  is  made  after  the 
death  of  the  father*  his  widows  are  entitled 
to  shares,  and  daughters  are  entided  to  parti- 
cipate— (Mitakshara,    Chapter   7).      If  par- 
tition be  made  during  the  life  of  the  father, 
and  another  brother  is  afterwards  born,  that 
brother  alone  will  be  entitled  to  succeed  to 
the  share  allotted  to  the  father  upon  parti- 
tion— (Mitakshara,  Chapter  1,  Section  6);  but 
so  long  as   the  family   remains  joint,  and 
separation  has  not  been   effected   either  by 
partition  or  by  agreement  such  as  that  re- 
cognized in  the  case  above  cited  from  the 
Privy  Council,  every  son  who  is  born   be- 
comes upon  his  birth  entitled  to  an  interest 
in  the  undivided  ancestral  property.    In  such 
a  case,  neither  the  father  nor  any  of  the  sons 
VoL  XII. 


can  at  any  particular  moment  say  what  share 
he  will  be  entitled  to  when  partition  takes 
place. 

The  shares  to  which  the  members  of  a 
joint  family  would  be  entitled  on  partition 
are  constantly  varying  by  births,  deaths, 
marriages,  &c.,  and  the  principle  of  the 
Mitakshara  Law  seems  to  be  that  no  sharer 
before  partition  can,  without  the  assent  of  all 
the  co-sharers,  determine  the  joint  character 
of  the  property,  by  conveying  away  his 
share.  If  he  could  do  so,  he  would  have  the 
power  by  his  own  will,  without  resorting  to 
partition,  the  only  means  known  to  the  law  for 
that  purpose,  to  exclude  from  paYticipation 
in  the  portion  conveyed  away  those  who  by 
subsequent  birth  would  become  members  of 
the  joint  family,  and  entitled  to  shares  upon 
partition.  "  They  who  are  born,  and  they  who 
"  are  yet  unbegotten,  and  they  who  arc  still 
"  in  the  womb,  require  the  means  of  support : 
"  no  gift  or  sale  should,  therefore,  be  made." 
Mitakshara,  Chapter   i,  Section  i,  Verse  zj. 

The  Court  has  very  carefully  referred  to 
the  passages  quoted  from  the  Sanscrit  of 
the  Dharma-Shastra  of  Yajnavalkya;  and 
in  addition  to  the  translation  which  was 
handed  in,  they  have  had  a  translation  made 
by  Baboo  Shama  Churn  Sircar,  the  Chief 
Sworn  Interpreter  of  the  Court,  as  suggested 
at  the  time  of  the  argument.  The  Court 
sees  nothing  in  those  extracts  at  variance 
with  the  opinions  above  expressed. 

We  are  called  upon  to  decide  this  case  ac- 
cording to  the  Mitakshara  Law  as  we  find 
it,  and  not  according  to  our  own  views  of 
policy.  Whatever  our  opinions  might  be  in 
the  absence  of  the  decided  cases  to  which 
I  have  referred,  I  am  of  opinion  that  we 
should  not  be  justified  in  unsettling  the  law 
by  overruling  that  current  of  authorities  by 
which  for  nearly  half  a  century  the  law 
appears  to  have  been  settled,  and  in  accord- 
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ance  with  ihe  principles  of  which  it  appears 
to  have  been  generally  understood  and  acted 
upon. 

I  am  of  opinion  that,  upon  the  simple 
fact  stated  in  ihe  second  question,  Bhugwan 
Lall  had  no  authority,  without  the  consent  of 
his  co-sharers,  to  mortgage  his  undivided 
share  in  a  portion  of  the  joint-family  pro- 
perty in  order  to  raise  money  on  his  own 
account,  and  not  for  the  benefit  of  the 
family. 

The  facts  are  not  sufficiently  stated  to  en- 
able this  Bench  to  say  whether  the  nephew 
of  Bhugwan  Lall  can  recover  from  the  mort- 
gagee, without  redeeming  the  same,  pos- 
session of  the  mortgaged  share,  or  any  por- 
tion of  it.  ' 


•   The  2nd  September  1869. 
Present : 

m 

The  Hon'ble  Sir  Barnes  Peacock,  A"/.,  Chie/ 
Justice^  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  F.  B.Kemp, and  A.  G.  Macpher- 
son,  Judges, 

Aaction-sale — Recovery  of  purchase-money — 
Regulation  .VI L  of  1825— Section  257,  Act 
VIII.  of  1859. 

Case  No.  117  of  1868  (and  analogous  cases). 

Regular  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca^  dated 
the  nth  March  1868. 

Sowdaminee  Chowdhrain  (one  of  the  Defend- 
ants), Appellant, 

versus 

Kishen  Kishore  Poddar  (Plaintiff),  Respond- 
ent, 

*    Baboo  Bama  Churn  Banerjee  for  Appellant. 


Mr,  G,   C.  Paul  and  Baboo  Kalee  Churn 
Dass  for  Respondept. 

Held  that  a  purchaser  at  an  auction-sale  in  execs- 
tion  of  a  decree  under  Regulation  VI 1.  of  1825  or  Act 
VI 1 1 .  of  1859  can  recover  back  his  purchase-money  from 
the  decree-holder  only  when  the  sale  is  set  aside  sum- 
marily  for  irregularity  or  the  like,  under  Gauses3aiid4, 
Section  4  of  the  former  law,  or  Sections  257  and  25S  of 
Act  VIII.,  but  not  when  a  third  party  succeeds  ia 
establishing  his  title  to  the  property  on  the  ground  that 
the  sale  did  not  affect  the  property,  and  when  there  is 
no  allegation  of  fraud  or  misrepresentation  on  the  part 
of  the  decree-holder. 

This  case  was  referred  to  the  Full  Bench 
by  Peacock,  C,  J.,  and  Mitter,  J„  under 
the  following  remarks  : — 

Peacock,  C.  7.— We  think  it  clear  that 
the  plaintiff  is  not  entitled  to  recover. 
There  is  no  evidence  whatever  to  warrant 
the  harsh  terms  which  have  been  used  by 
the  Subordinate  Judge,  in  which  he  charges 
the  decree-holder  with  having  unjui^j 
named  the  property  to  be  that  of  the 
judgment-debtor,  and  substantially  states 
that  he  ought  to  be  subjected  to  the 
penalty  of  deceit  practised  by  him.  If  the 
decree-holder  had  sold  this  property  him- 
self by  private  sale,  believing  the  property  to 
be  his  own,  the  rule  of  caveat  emptor  woaW 
have  applied,  and  the  purchaser  could  not 
have  recovered  back  the  purchase-money 
from  him.  If  the  judgment-debtor  had  sold 
the  property  believing  it  to  be  his  own,  the 
purchaser  could  not  have  recovered  back  the 
purchase-money  from  him.  Then  why 
should  it  be  recovered  back  from  the  decree- 
holder,  because,  believing  the  property  to  be 
the  property  of  the  judgment-debtor,  be  ap- 
plied  to  ihe  Court  to  cause  it  to  be  seized 
and  sold  in  execution  of  his  decree,  and 
because  the  Court,  believing  it  to  be  the 
properly  of  the  judgment-debtor,  caused  it 
to  be  sold  in  execution,  and  the  purchase- 
money  to  be  paid  over  to  the  decree-holder? 

If  a  vendor  by  private  sale  does  not  gua- 
rantee a  title,  I  cannot  understand  upon  what 
principle  it  can  be  concluded  that  a  decree- 
holder  who  asks  to  have  property  sold  in  exe- 
cution, or  the  Court  which  causes  it  to  be  sold, 
guarantees  title.  There  is  no  allegation  or 
proof  whatever  of  fraud  or  mi8representaii(H)| 
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or  that  the  decree>holder  did  not  honestly  be- 
lieve that  th^  properly  which  was  sold  be- 
longed to  the  judgment-debtor.  If  the  pur- 
chase-money realized  by  sales  in  execution 
is  to  be  recovered  back  from  decree- holders 
U|x>n  the  mere  ground  of  defect  of  title, 
where  there  is  no  fraud,  decree-holders 
woald  be  frequently  compelled  to  refund 
money  which  has  been  paid  over  to  them  in 
satisfaction  of  their  decree,  after  it  is  too  late 
to  obtain  a  fresh  execution. 

It  appears  to  me  that  the  decisions  of  the 
Sudder  Court  which  have  been  quoted  are 
correct.*  There  may  be  a  difference  in  words, 
but  in  this  respect  there  is  no  difference  in 
substance  between  Regulation  VII.  of  1825 
and  Act  VIII.  of  1859.  The  recent  deci- 
sions with  reference  to  Act  VIII.  of  1859  are 
not  literally  binding  upon  us  with  reference 
to  this  case  under  Regulation  VII.  of  1825 ; 
but  if  our  view  of  the  construction  of  Re- 
gulation VII.  of  1825  is  correct,  it  appears  to 
me  to  be  in  substantial  conflict  with  the  cases 
which  have  been  decided  on  Act  VIII.  of 
1859.  ^^  ^s»  therefore,  right  that  we  should 
refer  the  case  to  a  Full  Bench  in  order  that 
the  question,  which  is  a  very  important  one, 
maj  be  set  at  rest.     We  would,   therefore, 

.  o      ,     .        ...         refer  these  casesf  to 

T  Kcgtiiar  Appeals  Nos.  t^   u    r>        1     • 

117.  n8,andi27ofiS6S.  *  I^uU  Bench  irres- 
pective of  the  ques- 
tion of  limitation.  If  it  should  become 
necessary,  we  will  consider  the  question 
with  reference  to  the  period  from  which 
limitation  in  a  case  like  this  should  be  reck- 
oned if  the  suit  will  lie. 

In  the  suit  against  the  purchaser,  the 
Court  did  not  set  aside  the  sale  on  the  ground 
of  its  invalidity,  but  the  plaintiff  in  that  suit 
recovered  upon  the  ground  that  the  sale  did 
not  affect  this  property.  The  words  "by  set- 
ling  aside  the  sale  "  were  incorrectly  used  in 
the  plaint  in  that  suit,  and  followed  in  the 
decree. 

The  following  are  the  judgments  of  the 
Full  Bench  .-— 

Macpherson,  J. — It  appears  to  me  per- 
fectly clear  that  the  words  used  in  Clause  4 
of  Section  3  of  Regulation  VII.  of  1825, 
which  are  relied  on  by  Mr.  Paul,  refer  ex- 
clusively to  cases  in  which  the  sale  is  set 
aside  for  irregularity,  or  the  like,  by  the 
summary  proceedings  which  may  be  held 
under  that  Section. 


•  Decisions  for  1856,  p.  8S5. 
>857t  P*  486. 


>i 


Clause  4  says :  "  Whenever  a  public 
''  sale  may  be  set  aside  as  invalid  under 
"  the  preceding  Clause,  or  on  any  account 
*  whatever,  and  no  collusion  or  fraud  shall 
"  appear  on  the  part  of  the  purchaser,  he 
"  shall  be  entitled  to  receive  back  his  pur- 
**  chase-money."  Now,  the  "  preceding 
Clause"  is  Clause  3,  and  that  Clause 
treats  exclusively  of  the  summary  setting 
aside  of  a  sale.  This  shows  that  the  re* 
covery  of  possession  of  the  property  by  a 
third  party  through  the  means  of  a  civil 
suit  subsequently  brought  was  not  con- 
templated, nor  anything  save  the  setting 
aside  of  a  sale  under  Clause  3.  The  words 
"  or  on  any  account  whatever "  must  be 
read  with  reference  to  their  position  and  to 
the  context ;  and  so  reading  them,  there  is 
no  doubt  they  apply  only  to  the  setting 
aside  of  the  sale  in  a  summary  way.  The 
whole  of  Section  3  refers  to  summary  pro- 
ceedings at  or  about  the  time  of  the  sale, 
and  have  no  application  whatever  to  a  civil 
suit  brought  subsequently  by  a  partjj  to  re- 
cover lands  of  which  he  is  dispossessed. 
And  Clause  7  expressly  says  that  it  is  to  be 
clearly  explained  to  bidders  that. nothing  is 
guaranteed  to  them  in  the  property  .sold 
''  beyond  the  rights  and  interests  therein  of 
''  the  individuals  answerable  for  the  amount 
"  of  the  decree,  &c ,"  which  means  the 
rights  and  interests,  if  any,  and  whether 
they  be  great  or  whether  they^be  small. 

Section  258  of  Act  VIII.  of  1859,  which 
has  been  referred  to,  is  in  its  operation  very 
similar  to  Clause  4  of  Section  3  of  Regula- 
tion VII.  of  1825.  It  declares  :  "  Whenever 
**  a  sale  of  immoveable  property  is  set  aside, 
"  the  purchaser  shall  be  entitled  to  recover 
"  back  his  purchase-money."  That  Section 
intervenes  between  Sections  256  and  257 
(which  treat  of  the  circumstances  under 
which  a  sale  may  be  set  aside  in  a  summary 
manner  for  irregularity)  and  Section  259, 
which  says  that,  if  a  sale  is  not  set  aside  in  a 
summary  manner  under  those  Sections,  but  is 
confirmed,  a  certificate  shall  be  granted  to 
the  purchaser  "  to  the  effect  that  he  has 
''  purchased  the  right,  title,  and  interest 
"  of  the  defendants  in  the  property  sold." 
Coming,  as  Section  258  does,  between  these 
two  Sections,  and  in  a  portion  of  the  Code 
which  treats  exclusively  of  summary  pro- 
ceedings to  be  taken  with  reference  to  sales 
in  execution  of  decrees,  it  seems  to  me  that 
the  declaration  that  the  purchaser  shall  be 
entitled  to  "  receive "  back  his  purchase- 
money  after  a  sale  is  set  aside  applies  only 
to  its  being  set  aside  summarily,  and  does 
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not  apply  to  a  case  where  a  third  party  sues 
to  recover  the  property  after  the  fiDal  con- 
firmation of  the  sale,  and  the  granting  of  a 
certificate.  I  have  thought  it  right  to  make 
these  observations,  because  I  find  that,  in  the 
case  of   Brojendur  Roy    Chowdhry   versus 

•  Juggumath  Roy  (6  Weekly  Reporter,  page 
148),  the  learned  Judges,  deciding  that  the 
purchase-money  could  be  recovered,  ex- 
pressly relied  on  the  language  of  Section 
258. 

Loch,  y, — I  was  one  of  the  Judges  who 
decided  the  case  reported  in  i  Weekly  Re- 
porter, page  55.  1  think  it  right  to  express 
my  concurrence  in  the  view  now  expressed 
by  my  colleague,  Mr.  Justice  Macpherson. 
Looking  at  the  position  which  Section  258 
holds  in  the  Code,  I  think  it  is  substantially 
similar  to  the  provisions  of  Section  3, 
Regulation  VII.  of  1825  ;  and  that  its  object 
is  to  entitle  a  purchaser  to  recover  his 
purchase-money  when  the  sale  has  been 
summarily  reversed  under  the  provisions 
of  Section  257  of  Act  Vlll.  of  1859. 
When  disposing  of  the  case  reported  in  1 
Weekly  Reporter,  we  did  not  keep  this 
sufficiently  before  us;  but  we  thought  that, 
whenever  a  sale  is  set  aside,  the  purchase- 
money  ought  to  be  refunded.  But  as  1  have 
said,  after  carefully  looking  at  the  law  and 
the  position  which  Section  258  holds,  I 
think  the  opinion  there  expressed  was  not 
correct,  and  that  the  purchaser  can  only 
recover  the  purchase-money,  as  provided  by 
Section  258,  when  the  sale  is  set  aside  under 
Section  257,  Act  Vlll.  of  1859,  for  any 
irregularity  in  publishing  or  conducting  the 
sale. 

Peacocky  C.  J.  (Bqyley,  J.,  concurring), — I 
have  very  little  to  add  to  what  I  stated  when 
these  cases  were  referred.  It  appears  to 
me  to  be  clear  that  the  plaintiff  is  not  en- 
titled to  recover  back  his  purchase-money. 
When  he  purchased  under  the  execution, 
no  title  was  guaranteed  to  him.  All  that 
was  guaranteed  to  him  under  Clause  7,  Sec- 
tion 3,  Regulation  VII.  of  1825,  was  that  he 
should  have  the  rights  and  interests  in  the 
lands,  whatever  they  might  be,  which  be- 
longed to  the  judgment-debtor.  In  other 
words,  he  was  guaranteed  that  the  judgment- 
debtor  should  not  recover  back  the  lands. 
In  this  case,  the  sale  was  completed,  and 
every  thing  was  done  which  was  tantamount 
to  a  conveyance,  and  the  sale  has  not  been 
set  aside.  In  an  ordinary  case  between 
vendor  and  purchaser,  if  the  conveyance  has 

•  been  actually  executed  by  all  the  necessary 


parlies,  and  the  purchaser  is  evicted  by  a 
title  to  which  the  covenants  d^  not  extend, 
he  cannot  recover  the  purchase-money  either 
at  law  or  in  equity — Sugden  on  Vendors 
and  Purchasers,  page  441. 

There  is  a  great  distinction  between  a 
purchaser's  being  evicted  by  title  paramount 
and  that  of  the  conveyance  by  the  vendor 
being  set  aside.  In  the  one  case,  the  owner 
of  the  land  recovers  notwithstanding  the 
conveyance,  because  it  was  a  conveyance  of 
his  land  by  a  person  who  had  no  right  to 
convey  it;  in  the  other  case,  where  a  sale 
has  been  set  aside,  the  purchaser  usaaily 
has  a  right  to  recover  back  his  purchase- 
money,  because  it  would  be  inequitable  that 
the  vendor  should  retain  the  purchase- money 
when  there  are  grounds  for  setting  aside  the 
sale  by  which  the  contract  is  put  an  end  to. 
But  a  Court  of  equity  does  not  set  aside  a 
conveyance,  simply  because  the  conveying 
party  had  no  title  to  the  properly.  There 
must  be  something  more,  such  as  fraud  or  the 
like,  to  induce  the  Court  to  interfere  in  that 
manner.  A  purchaser  at  a  sale  in  e.xeca- 
tion  knows  that  all  that  he  purchases  is  the 
right  and  title  of  the  judgment-debtor.  He 
knows  that  no  one  guarantees  to  him  that 
the  judgment-debtor  has  a  good  title,  and  be 
purchases  the  property  with  his  eyes  open, 
and  he  regulates  the  price  which  he  bids  for 
the  land  with  reference  to  the  circumstances 
under  which  he  is  purchasing  and  the  risk 
he  runs. 

The  decision  of  the  Lower  Court  is  re- 
versed with  costs. 

Kemp,  y, — I  understand  that  the  sale  in 
this  case  was  made  under  Regulaiion  VII.  of 
1825,  and  not  under  Act  VIII.  of  1859,  I 
also  understand  that  in  this  case  the  sale 
was  not  set  aside  for  irregularity,  but  it 
was  simpjy  declared  in  a  regular  suit  insti- 
tuted by  a  third  party  that  the  sale  passed 
nothing.  I,  therefore,  entirely  concur  in  the 
judgment  which  has  just  been  delivered  by 
the  Chief  Justice  that  a  suit  by  the  pur- 
chaser to  recover  ihe  purchase-money  wUl 
not  lie. 

In  the  suit  which  was  decided  by  Mr. 
Justice  Markby  and  myself,  reported  in  the 
6th  Volume  of  the  Weekly  Reporter,  the 
sale  was  held  under  Act  VIII.  of  1859,  and 
was  set  aside.  Therefore,  under  Section 
258,  Act  VIII.  of  1859,  the  purchaser  in 
that  case  was  clearly  entitled,  in  my  opinion, 
to  recover  the  purchase-money. 
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The  and  September  1869. 

^       Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.'  Loch,  H.  V. 
Bajley,  F.  B.  Kemp,  and  A.  G.  Macpher- 
son,  Judges, 

Reg^istration— Act  XX.  of  1866. 

Case  No.  1 288  of  r868. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Furneah,  dated  the  lyth 
February  1868,  affirming  a  decision  of  the 
Subordinate  Judge  0/  that  District,  dated 
the  2nd  October  1866, 

Luchmeeput  Singh  Doogur  (PlainiifF), 

Appellant^ 

versus 

Miraa  Khyrat  Ali  (Defendant),  Respondent. 

Mr,  R.  T,  Allan  and  Baboos  Sreenath  Doss 
and  Rash  Beharee  Ghose  for  Appellant. 

Messrs,  R.  E,  Tiuidale  and  C.  Gregory 
for  Respondent. 

Cases  Nos.  13 12  and  1313  of  1868. 

Special  appeals  from  a  decision  passed  by 
the  Officiating  Judge  of  Patna,  dated  the 
24th  February  1868,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  i8th  April  1867, 

Sham  Narain  Lall  and  others  (Defendants), 

Appellants, 

versus 

Khemajeet  Matoe  (Plaintiff),  Respondent, 

^Itssrs,  R,  E,   Tioidale  and  C.  Gregory  and 
Moonshee  Mahomed  Yusuff  ioi  Appellants. 

^ihoos  Kishen  Succa  Mookerjee  and  Deben- 
dro  Narain  Bose  for  Respondent. 

andiJt^tf "  j"^'^""'^"^  cieates  a  title  or  interest  in  land, 

to  rcSi^r  fi^"'"'*'*^  '"1  evicfence  as  a  document  in  a  suit 
recover  the  money  lent,  even  if  it  be  not  registered. 

^M  ^T^^  ^^^^^  >/^z«;<f^  the   reference   in 

Pnn^*^  ^'^^^'  "^'^^^^  ^^''^  r^fenedto  the 

si   JJ""^  ^^  ^"  *^-  y^^^^on  andDwarka^ 

^h  Muter,    J  J,,    under    the  fo  I  hiving 

f^marks ;—  ^ 

i}J^\^'^^'  7-— The  instrument  on  which 
*^  Plamiil!  sued   in   this  case   is  one   by 


which  the  defendant  bound  himself  to  re-pay 
a  sum  of  money  lent  him  by  the  plaintiff,  and 
also  assigned,  by  way  of  security  for  the 
re-payment  of  the  money,  certain  immoveable 
property.  1  take  it  that  the  defendant,  being 
in  need  of  money,  applied  to  the  plaintiff,  and 
the  plaintiff  told  him  that  he  was  ready  to 
lend  it,  provided  security  were  given  for  its 
re-payment,  and  thereupon,  security  being 
given,  the  loan  was  made.  That,  I  apprehend, 
is  one  and  the  same  transaction.  Section  17 
of  Act  XX.  of  1866  provides  :  "  Certain  instru- 
"  ments  shall  be  registered,  provided  thepro- 
"  perty  to  which  they  relate  shall  be  situate 
"  in  a  district  in  which,  and  provided  they 
*' 'shall  have  been  executed  on  or  after  the 
"  date  on  which  (the  said)  Act  No.  XVL  of 
"  1864  or  this  Act  shall  have  come  or  shall 
"  come  in  operation." 

Amongst  the  descriptions  of  instruments 
required  to  be  registered  are  such  as  purport 
or  operate  to  create,  declare,  assign,  limit, 
or  extinguish  any  right,  title,  or  interest  in 
immoveable  property.  It  is  not  cofllended 
that  the  instrument  did  not  create,  assign, 
limit,  declare,  or  extinguish  any  right,  title,' 
or  instrument  in  immoveable  property,  but  it 
is  contended  that  it  had  another  effect,  'that 
is,  it  contained  certain  stipulations  which 
might  be  enforced  without  acting  upon  that 
portion  of  it  which  purported  to  create  the 
interest  in  immoveable  property,  and  the 
appellant's  contention  is  that  registration  of 
it  was  essential  in  so  far  as  it  created  such 
interest,  but  not  in  so  far  as  it  merely  secured 
the  re-payment  of  the  money,  and  we  are 
referred  10  a  case  in  9  Weekly  Reporter, 
page  III,  which,  though  not  precisely  in  point, 
yet  bears  strongly  on  the  present  case. 

In  that  case,  the  parties  appear  not  to  have 
been  represented  in  this  Court,  and  conse- 
quently there  was  no  argument,  and  the 
reasons  of  the  decision  are  not  given.  The 
learned  Judges  who  heard  the  reference 
merely  state  that  the  opinion  of  the  Small 
Cause  Court  was  correct.  In  that  case  it 
appears  that  the  plaintiff  sued  merely  for  his 
money,  and  I  do  not  understand  the  opinion 
of  the  Small  Cause  Court  Judge  who  referred 
the  case  to  go  further  than  to  say  that  the 
document  was  producible  in  evidence  for  the 
purposes  of  the  particular  suit.  In  the  case 
before  us  the  plaintiff  sued  both  for  the 
money  and  for  enforcement  of  the  mortgage- 
clause.  But  it  seems  that,  when  the  docu- 
ment was  tendered  in  evidence,  and  objected 
to  as  being  unregistered,  the  plaintiff's 
vakeel  verbally    offered    to    abandon    that 
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portion  of  the  relief  asked  for  which  related 
to  the  mortgage.  I  might  therefore  perhaps 
say  that  the  two  cases  are  not  precisely 
similar,  but  it  would  be  hardly  fair  not  to 
admit  that  the  principle  of  the  decision  of 
that  case  will,  in  fact,  govern  the  present. 
With  great  respect,  I  think  that  the  terms 
of  Section  49  and  Section  17' of  the  Regis- 
tration Act  of  1866  do  effectually  bar  the 
reception  of  those  documents  in  evidence. 
The  document  is  one  which  purports  to 
create  an  interest  in  immoveable  property ; 
therefore,  under  Clause  2  of  Section  17,  it  is 
an  instrument  of  which  the  registration  is 
compulsory,  and  it  seems  to  me  no  answer  to 
this   argument   to   say   that   the   instrument 

•  has  other  effects  besides  the  creation  of  that 
interest ;  because,  as  long  as  it  purports  to 
create  such  interest,  I  think,  whether  it  has 
other  effects  or  no,  it  must  be  registered. 
Being  then  an  instrument  of  which  the 
registration  is  compulsory,  it  comes  under 
the  terms  of  Section  49,  which  provides  that 
"no  instrument  required  by  Section  17  to 
be  registered  shall  be  received  in  evidence 
in  any  civil  proceeding  in  any  Court,  or 
shall  be  acted  oh  by  a  public  servant  as 
defined  in  the  Indian  Penal  Code,  or  shall 
affect  any  property  comprised  therein,  unless 
it  shall  have  been  registered."  The  Section 
does  not  say  no  such  instrument  shall  be 
received  in  evidence  for  the  purposes  of 
enforcing  the  particular  interest  described 
in  Section  17,  but  no  such  instrument  shall 
be  received  in  evidence  in  any  civil  proceed- 
ing in  any  Court.  It  appears  to  me  im- 
possible to  avoid  the  distinct  exclusion  con- 
tained in  those  words,  and  therefore,  inas- 
much as  the  admission  of  this  document 
appears  to  me  to  have  been  rightly  refused 
by  the  Court  below,  if  we  had  not  been  press- 
ed by  the  contrary  decision  in  9  Weekly 
Reporter,  I  should  be  bound  to  dismiss  the 
special  appeal. 

I  think  it  my  duty,  in  consequence  of  the 
decision  referred  to,  to  refer  this  question  to 
a  Full  Bench.  It  is  a  question  which  will 
constantly  arise,  and  which  appears  to  me 
to  deserve  consideration  by  a  Full  Bench. 

Mitter,  y, — I  think  that  the  decision 
quoted  in  9  Weekly  Reporter,  page  1 1 1 ,  is 
correct.  The  instrument  in  question  was  not 
merely  an  instrument  purporting  to  create 
a  title  or  interest  in  land,  but  it  was  also  a 
bond  for  money  lent.  So  far  as  this  instru- 
ment purported  to  create  a  title  or  interest 
in  land,  it  cannot  be  used  as  evidence  by 

*  the  plaintiff  ;  but  as  far  as  this  instrument 


purports  to  be  a  bond  for  money  lent,  it  mast 
be  regarded  as  valid,  notwithst^ding  Section 
49  of  Act  XX.  of  1866.  The  two  traa«c- 
tions  might  have  been  reduced  to  two  different 
instruments,  and  in  that  case  the  objection 
now  taken  by  the  respondent  could  not  have 
arisen.  The  fact  of  the  two  transactions 
having  been  reduced  to  one  writing  docs  not 
deprive  the  plaintiff  of  the  right  to  recover 
the  money  he  lent  to  the  defendant.  Section 
49  of  Act  XX.  of  1866  is  something  in 
the  nature  of  a  penal  provision.  The  fact 
of  the  plaintiff's  treating  it  as  a  mere  bond, 
and  the  fact  that  there  was  a  mortgage-clanse 
in  the  bond,  does  not  deprive  him  of  his  jost 
due  under  that  instrument.  I  would  therefore 
reverse  the  judgment  of  the  Lower  Appellate 
Courts.  Nor  do  I  think  that  the  plaintiff, 
by  having  asked  for  the  enforcement  of  the 
mortgage-lien,  has  deprived  himself  of  the 
right  of  treating  the  instrument  in  question 
as  a  simple  bond  for  money  lent.  The  first 
portion  of  the  claim  was  given  up  by  the 
plaintiff.  But  whether  it  was  given  up  or  not, 
the  Court  ought  to  have  enquired  into  the 
genuineness  of  the  bond  itself,  so  far  as  it 
purported  to  be  a  bond  for  money  lent. 

I'he  judgment  of  the  Full  Bench  was 
delivered  as/bllows  by — 

Peacock,  a  7. —Case  No.  1288  of  1868.— 
We  are  of  opinion  that  the  document  is  ad- 
missible as  a  bond,  simply  for  the  purpose  of 
enforcing  against  the  obligor  personally  the 
payment  of  the  money  secured  by  it ;  but  that, 
without  registration,  it  is  not  admissible  as 
evidence  to  prove  that  the  obligee  was  enti- 
tled to  the  security  of  the  land.  There  are 
many  cases  under  the  Stamp  Law,  which 
enacts  that  documents  are  not  to  be  admitted 
in  evidence  unless  they  are  stamped,  in  which 
such  documents  have  been  admitted  for  col- 
lateral purposes.  So  where  an  insUrument 
contains  several  distinct  contracts,  and  as  such 
requires  several  stamps,  it  may  be  used  as 
evidence  of  one  contract  for  which  it  was 
stamped,  although  it  would  not  be  admis- 
sible as  evidence  in  respect  of  the  contract 
for  which  it  was  not  stamped. 

Section  34  of  the  Registration  Act  re- 
quires that  every  document  to  be  registered 
must  be  presented  at  the  proper  registration- 
office  by  some  person  executing  or  claiming 
under  the  same,  or  by  the  representative 
of  such  person,  or  by  the  agent  of  such 
person  duly  authorized  by  power-of-attomey 
executed  and  authenticated  in  the  manner 
thereinafter  mentioned. 
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Suppose  that  in  the  present  document  the 
defendant  had  covenanted  with  the  plaintiff 
ihat  he  woula  appear  at  the  registry  office, 
and  admit  the  execution  of  the  contract,  so 
that  the  document  might  be  duly  registered 
and  the  plaintiff  acquire  a  title.  Suppose 
defendant  refused  to  go  to  the  registry  office, 
and  that,  when  the  plaintiff  went,  the 
Reg^istrar  had  refused  to  register,  and  the 
plaintiff  thereupon  sued  the  defendant  for 
breach  of  the  contract  by  which  he  lost  the 
security  of  the  land,  according  to  the  conten- 
tion of  Mr.  Gregory,  the  document  could 
not  be  used  as  evidence  of  the  covenant  to 
get  it  registered,  because  it  had  not  been 
registered.  In  that  case,  the  party  who 
had  contracted  to  register  would  be  relieved 
of  his  obligation,  because  the  document  had 
not  been  registered  through  his  default. 

Or  suppose  a  document  of  that  sort  had 
contained  a  power  authorizing  the  plaintiff 
to  act  as  the  attorney  for  defendant  and  to 
register  the  document,  and  when  the  plaint- 
iff produced  the  power  to  the  Registrar 
for  the  purpose  of  proving  his  authority  to 
register,  the  Registrar  had  said :  '^  1  cannot 
admit  this  document,  because  it  has  not 
been  registered.     I  cannot  look  at  it.'' 

It  appears  to  us  that  the  object  of  the 
Legislature  in  Section  49  was  that  no  docu- 
ment should  be  received  in  evidence  as  a 
document  affecting  an  interest  in  land  unless 
it  should  have  been  registered;  but  that 
it  was  not  the  intention  that  such  a  docu- 
ment should  not  be  admissible  in  evidence 
for  a  purpose  for  which  registration  was 
not  necessary. 

The  decision  of  the  Lower  Court  will  be 
reversed,  and  the  case  will  be  remanded  for 
trial  on  the  merits.  The  costs  of  this 
appeal  will  be  paid  by  the  respondent. 

Peacock,  C.  J. — Cases  Nos.  1312  and 
1313. — ^These  cases  prove  most  conclu- 
sively that  the  document  ought  to  be  ad- 
missible for  a  collateral  purpose  without 
being  registered.  The  plaintiff  sues  the 
defendants  for  refusing  to  register  a  docu- 
ment which  required  to  be  registered,  and 
which  the  defendant  had  agreed  to  register, 
and  which  the  plaintiff  says  the  defendant 
refused  to  register.  Now,  in  order  to  ])rove 
his  case,  he  must  prove,  first,  that  there  was 
an  agreement  to  register,  and  then  that  the 


defendant  refused  to  register.  But,  according 
to  the  contention  of  Mr.  Gregory,  when 
the  plaintiff  endeavours  to  use  the  document 
in  proof  of  the  defendant's  contract  to 
register,  the  defendant  may  say,  "  You  cannot 
"  prove  that  fact  by  this  document,  because 
*'  it  has  not  been  registered."  Now,  sup- 
pose an  agreement  to  register  should  recite 
that  defendant  had,  on  the  date  of  the  agree- 
ment, executed  a  zur-i-peshgee  lease,  without 
specifying  what  the  lands  were  which  were 
included  in  it,  and  without  mentioning  the 
amount,  which  was  to  be  secured,  and 
suppose  that  the  plaintiff  should  sue  the 
defendant  upon  that  agreement  for  refusal 
to  register,  the  agreement  would  prove  that 
there  was  a  zur-i-peshgee  lease,  but  it 
would  not  prove  what  lands  were  included 
in  it,  or  what  amount  was  intended"  to  be 
secured  by  the  zur-i-peshgee  lease.  The 
plaintiff  would  have  to  prove  the  zur-i- 
peshgee  lease  for  the  purpose  of  showing 
what  damages  he  had  sustained  in  conse- 
quence of  the  breach  of  the  defendant's 
agreement  to  register.  Now  if,  when  in 
order  to  prove  the  amount  of  damages 
sustained  by  the  defendant's  refusal  to  re- 
gister, and  not  for  the  purpose  of  establishing 
the  zur-i  peshgee,  the  plaintiff  should  offer 
the  zur-i-peshgee  deed  in  evidence,  the 
defendant  could  successfully  object  to  its 
admissibility  upon  the  ground  that  it  was 
not  registered,  the  plaintiff  might  be  without 
a  remedy.  If  such  were  the  law,  the  gross- 
est injustice  might  be  perpetrated.  It 
appears  to  me  that,  putting  such  a  reasonable 
construction  on  the  law  as  the  Court  ought 
to  put,  they  would  not  allow  the  defendant 
to  avail  himself  of  the  non-registration  of 
the  document  for  the  purpose  of  protecting 
himself  in  a  suit  against  him  for  a  breach 
of  his  covenant  to  register. 

The  decisions  of  the  Lower  Appellate 
Court  in  both  these  cases  are  affirmed  with 
costs. 
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The  2nd  September  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice t  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  F.  B.  Kemp,  and  A.  G.  Macpher- 
son,  Judges. 

Reversioner — Cause  of  action — Limitation — 

Adopted  son. 

Case  No.  7  of  1868. 

• 
Regular  Appeal  from  a  decision  passed  hy  the 

Officiating  Subordinate  Judge  of  Rung- 
pore  y  dated  the  igth  September  i86y, 

Sreenath  Gangooly  and  others  (PlaintifTs), 

Appellants, 

versus 

Mohesh  Chunder  Roy  and  others  (Defend- 
ants),  Respondents, 

The  Advocate-General  and  Baboos  Onookool 
Chunder .  Mookerjee,  Sreenath  Doss,  and 
Kishen  Djyal  Roy  for  Appellants. 

Baboos    Unnoda    Per  shad    Banner] ee    and 
Romesh  Chunder  Mitter  for  Re.spon dents. 

In  a  suit  by  a  reversioner  upon  the  death  of  a 
Hindoo  widow  who  had  succeeded  as  heiress  of  her 
husband  to  recover  possession  of  property  by  rig^ht  of 
inheritance  as  next  heir  of  the  husband,  the  reversioner's 
cause  of  action  arises  at  the  time  of  the  death  of  the 
widow,  when  the  rig^ht  of  entry  first  accrued  to  the 
reversioner;  and  this  is  so,  even  when  the  widow  in  her 
lifetime  professed  to  adopt  a  son,  and  put  him  in  pos- 
session of  the  property,  if  the  reversioner  denies  the 
validity  of  the  adoption. 

This   case   was   referred  to  the  Full  Bench 
by  Kemp  and  E.  Jackson,  J  J.   under  the 
Jollowing  remarks : — 

Kemp,  J, — This  was  a  suit  to  set  aside  an 
adoption  made  by  the  widow  of  Sudasib  Roy, 
on  the  allegation  that  such  adoption  was 
invalid,  inasmuch  as  it  had  been  made  with- 
out the  consent  of  her  husband,  and  to 
recover  possession  of  certain  estates  situated 
in  Zillabs  Rungpore  and  Dinagepore. 


In  the  plaint  it  is  stated  that,  on  the  death 
of  Sudasib  Roy,  the  maternal  sjandfather  of 
the  plaintiffs,  which  took  place  in  1225  B.S., 
his  widow,  Beemola  Debia,  held  posses* 
sion  of  the  estate  of  her  deceased  husband, 
and  died  in  1268  B.  S.  The  plaintiffs  date 
their  cause  of  action  from  the  death  of  Bee- 
mola Debia,  or  from  1268  B.  S.,  and  insti- 
tuted this  suit  in  1273  B.  S. 

The  principal  defendant,  Mohesh  Chunder 
Roy,  who  is  the  son  of  the  adopted  son,  in 
his  written  statement  alleges  that  his  father, 
the  late  Issur  Chunder  Roy,  was  duly 
adopted  in  the  month  of  Joisto  1 231  B.  S., 
under  a  deed  of  permission  granted  bv 
Sudasib  Roy  Chowdhree,  to  his  wife  Beemoli 
Debia,  and  that  the  suit  of  the  plaindfFs 
is  clearly  beyond  time. 

The  Principal  Sudder  Ameen  of  Rungpore, 
on  the  issue  in  bar,  after  quoting  and 
commenting  upon  certain  decisions  of  the 
High  Conrt  and  the  late  Sudder  Court, 
observes :  "  That  the  cause  of  action  in  a  suit 
''  to  set  aside  an  adoption  arises  from  the 
"  time  of  the  adverse  possession  by  the 
"  adopted  son,  and  not  from  the  death  of 
"the  widow,  who  was  not  in  possession ; but 
"  that,  when  no  adverse  possession  is  proved. 
"  it  arises  from  the  death  of  the  widow/' 
After  laying  down  this  proposition  of  law, 
the  Principal  Sudder  Ameen  proceeds  to  find 
that  the  present  defendant,  Mohesh  Chunder 
Roy,  has  been  in  possession  in  right  of 
inheritance  for  more  than  1 2  years,  and  that 
the  father  of  the  present  defendant  was  for 
some  time  in  possession  adversely  to  the 
plaintiffs.  The  suit  was  therefore  dismissed 
as  beyond  time. 

The  plaintiffs  appeal.  The  question  for 
decision  is,  whether  there  has  been  a 
possession  by  the  adopted  son  or  his  heir,  for 
more  than  12  years,  adverse  to  the  widow; 
for  it  seems  to  be  settled  law  that,  if  without 
fraud  or  collusion  a  suit  by  the  widow  would 
have  been  barred,  the  reversioners,  the 
plaintiffs  in  this  suit,  are  also  barred. 

I  am  of  opinion  that  the  possession  of  an 
adopted  son,  or  of  his  heir,  with  the 
acquiescence  of  the  adopting  mother,  is  not  an 
adverse  possession  as  against  her  in  (he  sense 
in  which  that  term  is  used  with  reference  to 
the  Statute  of  limitations.  The  widow  might 
think  it  proper  to  recognize  the  status  and 
po^se^sion  of  the  adopted  son,  but  it  is  clear 
that  the  reversioner  can  have  no  right  of  entry 
during  the  lifetime  of  the  widow.  The 
possession  of  the  adopted  son  is  no  trespass 
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on  the  proprietary  right  of  the  widow,  though 
it  might  bec\ne  so  if  persisted  in  when  thai 
proprietary  right  has  passed  into  the  hands 
of  the  reversionary  heirs.  In  the  case  before 
as,  the  reversionary  heirs  are  well  within 
time  from  the  date  of  their  cause  of  action, 
ris.,  the  widow's  death,  and  there  has  been 
no  recognition  on  their  part  of  the  adoption. 
The  decisions  bearing  upon  this  point  which 
have  been  brought  under  our  notion  by  the 
learned  Counsel  on  both  sides  during  the 
coarse  of  the  argument  are  not  altogether 
uniform  ;  and  as  the  subject  is  of  great  im- 
portance, I  would  submit  the  case  to  a  Full 
Bench,  with  the  view  of  obtaining  a  decision 
apon  the  following  question. 

In  a  suit  bv  a  reversioner  to  set  aside  an 
adoption  and  to  recover  possession  in  right 
of  inheritance,  does  the  cause  of  action  to 
the  reversioner  arise  from  the  death  of  the 
widow,  when  the  right  of  entry  first  accrued  to 
the  reversioner,  or  from  the  date  of  the  posses- 
sion taken  by  the  adopted  son,  though  such 
possession  is  taken  with  the  consent  of  the 
widow,  the  life- tenant.      Whether  the  case 
is  to  be  remanded  for  trial  on  the  merits  or 
dismissed  as  barred  by  the  Statute  of  Limita- 
tion will  depend  upon  the  ruling  of  the  Full 
Bench  upon  the  question  submitted  for  their 
decision. 

yackson,  y, — As  the  decisions  on  the  ques- 
tion of  limitation,  as  raised  in  this  suit,  are 
conflicting,  I  concur  with  Mr.  Justice  Kemp 
in  referring  the  question  for  conclusive  deter- 
mination by  a  Full  Bench. 

The  judgment  of  the  Full  Bench  was  delivered 

as  follows  by — 

Peacock,  C,  f,  (Loch,  Bayley,  and  Kemp, 
yy-y  concurring), — It  appears  to  me  that 
the  cause  of  action  accrued  at  the  time  of 
the  death  of  the  widow.  Although  the  suit 
is  said  to  be  a  suit  to  recover  possession'  by 
setting  aside  the  illegal  adoption  of  Issur 
Chunder  Roy,  the  suit  is  in  fact  a  suit  by 
the  reversionary  heir  to  recover  possession, 
notwithstanding  that  adoption,  on  the  ground 
that  the  adoption  was  not  valid.  The  cause 
of  action,  therefore,  is  the  wrongful  posses- 
sion as  against  the  reversionaiy  heir ;  and 
the  question  is  whether  it  is  a  cause  of 
action  which  accrued  to  the  reversionary  heir 
on  the  death  of  the  widow  or  was  a  mere 
continuation  of  the  cause  of  action  which  had 
accrued  to  the  widow,  as  the  heir  of  her 
husband.  If  it  was  a  continuation  of  the 
cause  of  action  which  had  accrued  to  the 
widow,  then  the  cause  of  action  accrued 
when  the  widow's  right  to  commence  the 
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action  as  heir  of  her  husband  first  accrued. 
But  in  this  case  no  cause  of  action  did 
accrue  to  the  widow  by  the  entry  of  the 
adopted  son,  who  claimed  under  the  widow's 
own  adoption,  and  who  took  possession  as  the 
adopted  son  with  her  consent. 

Mr.     Justice    Kemp    says :    "  I    am    of 
"  opinion  that  the  possession  of  an  adopted 
"  son,  or  of  his  heir,  with  the  acquiescence 
'*  of  the  adopting  mother,  is  not  an  adverse 
"  possession  as  against  her  in  the  sense  in 
"  which  that  term  is  used  with  reference  to 
"  the  Statute  of  Limitations  ;"  and  I  entirely 
concur  with  him  in  that  remark.     The  case 
is  not  like  the  case  of  a  person  claiming  to 
be  a*son  of  a  deceased  husband  and  obtaining 
possession   adversely   to   the    widow.      For    * 
instance,  if  a  person  claiming  to  be  a  legi- 
timate son  of  a  deceased  husband    should 
claim  possession  from  the  surviving  widow, 
and  should  take  possession  from  her  adverse- 
ly, when  the  person  claiming  to  be  the  son 
was  really  not  so,  his  possession  would  be 
adverse  to  the  surviving  widow,  fop  which 
she  might  bring  an  action,  and  according  to  the 
Shiva  Gunga  case,  see  Moore's  Privy  Council 
cases.  Volume  XI.,  p.  50,*  the  reversionary 
heir  would  be  bound  by  the  decision  in  any  suit 
brought  by  the  surviving  widow  to  contest  the 
legitimacy  of  the  person  claiming  to  be  the 
son,  provided  there  should  be  no  fraud  or  col- 
lusion between  that  person  and  the  surviving 
widow.     If,  in  such  a  case,  the  reversionary 
heir  would  be  bound  by  a  decision  against 
the  widow  without   fraud   or  collusion,   he 
would  also  be  bound  by  adverse  possession 
against  the  widow ;  and  his  cause  of  action 
on  the  widow's  death  would  be  merely  a  con- 
tinuation of  the  cause  of  action  which  accru- 
ed when  the  person  claiming  to  be  the  son 
first  entered.     This  appears  to  me  to  be  con- 
sistent with  justice,  because,  although  a  wi- 
dow does  not  take  an  absolute  estate  by  in- 
heritance from  her  husband,  she,  during  her 
life,  is  the  heir,  and  the  complete  heir,  of  her 
husband  for  the  time. 

If  in  this  case  the  adoption  had  been  an 
act  done  by  the  widow  as  heir  of  her  hus- 
band, the  case  would  have  been  different ; 
but  the  adoption  by  the  widow  was  not  in 
her  character  as  heir  to  her  husband  ;  and 
the  possession  taken  under  her  own  adoption 
and  with  her  permission  was  not  adverse  to 
herself  as  heir.  It  appears  to  me,  on  the 
authority  of  the  Full  Bench  case  cited  by 
the  learned  Advocate-General,  and  which  is 
reported  at  page  505  of  Volume  IX.  of  the 
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Weekly  Reporter,  we  ought  to  hold  that  the 
cause  of  action  did  not  accrue  until  the 
widow's  death.  In  coming  to  this  conclusion, 
I  do  not  mean  to  say  that  a  reversionary  heir 
might  not  have  a  cause  of  action,  during  the 
widow's  life,  to  set  aside  an  invalid  adoption ; 
bi|t  that  would  be  in  the  nature  of  a  decla- 
ratory suit. 

The  case  will  go  back  with  this  expression 
of  our  opinion  on  the  question  of  limitation 
to  the  Division  Bench  which  referred  it. 

Macphtrsony  J. — I  concur  in  the  proposed 
answer  to  the  question  before  us. 

On  the  death  of  the. widow  of  Sucjasib 
Roy,  the  plaintiff,  as  his  next  heir  then  alive, 
sued  to  recover  possession  of  certain  proper- 
ty which  had  been  inherited  by  the  widow 
of  Sudasib  from  her  husband,  asking  also 
that  an  alleged  adoption  under  which  the  ! 
defendants  claimed  might  be  declared  invalid.  ; 

The  defendants  in  eifect  pleaded  that  the  i 
adoption  referred  to  by  the  plaintiff  was  valid,  | 
and  that  the  suit  was  barred  by  limitation, 
because  it  was  not  instituted  within  twelve 
years  of  the  origin  of  the  plaintiff's  cause  j 
of  action,  and  because  there  had  been  more 
than  twelve  years'  adverse  possession. 

The  plaintiff's  cause  of  action  did  not,  and 
could  not,  accrue  to  him  until  the  widow 
died,  because  his  right  to  recover  possession 
depended  wholly  upon  his  being,  in  fact,  the 
next  heir  of  Sudasib  on  the  death  of  the 
widow.  The  defendants  say  that  the  suit  is 
absolutely  barred  by  Act  XIV.  of  1859,  be- 
cause the  alleged  adopted  son  was  put  into 
possession  ftnmediately  on  the  adoption,  many 
years  ago,  and  that  possession  has  never  since 
been  disturbed.  But  the  defendants  can  de- 
rive no  benefit  from  po-session  through  or 
under,  or  by  the  act  of,  the  widow,  unless 
the  possession  was  properly  given  by  the 
widow.  An  improper  giving  away,  or  other 
alienation  of  her  husband's  estate,  by  a 
Hindoo  childless  widow,  is  of  no  operation 
as  against  a  reversioner.  Therefore — it  being 
admitted  that  the  property  in  this  case  was 
originally  inherited  by  the  widow — until  it 
is  ascertained  whether  she,  in  giving  posses- 
sion to  her  alleged  adopted  son,  acted  in  a 
manner  warranted  by  Hindoo  Law,  it  cannot 
be  ascertained  whether  that  possession  was 
adverse  to  the  reversioner.  Whether  the 
widow's  act  was  warranted  by  Hindo  Law 
and  binding  on  the  reversioner,  depends  upon 
whether  any  adoption  was  legally  made  by 
her.     Of  course,  if  he  was,  in  truth,  legally 


adopted,  Kirtee  Chunder  (ihe  alleged  adopft- 
ed  son)  became  the  son  of  the  widow's  de- 
ceased husband  Sudasib,  and  as  such  voold 
legally  inherit  his  estates,  and  the  plaintiff 
cannot  possibly   now   be  the   next  heir  oC 
Sudasib.     But  if  the  adoption  was  invalid, 
the  possession  held  under  the  gift  or  aliena- 
tion of  the  widow  is  no  bar  to  the  plaintiff's 
suit ;  for,  if  the  gift  or  other  alienation  by 
the  widow  was  not  in    other  respects  war- 
ranted by  law,  the  fact   that  she  made  it  in 
the  belief  that  she  had  adopted,  or  saying 
that  she  had  adopted,  Kirtee  Chunder  so  as 
to  make  him  the  son  of  Sudasib,  when  she 
had  not  so  adopted  him,  would  in  no  degree 
add  to  the  validity  of  the  gift  or  alienation, 
so  far  as  the  reversioner  was  concerned. 


The  3rd  September  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  F.  B.  Kemp, and  A.  G.  Macpherson, 
Judges. 

Appeal  to  Privy  Council-- Security  from 
decree -holder. 

In  the  matter  of  Dittia  Hurruckman  Singb. 
general  agent  on  behalf  of  Dhurm  Narain 
Singh,  Petitioner y 

versus 

» 

Modhoosoodun  Pyne  and  others.  Opposite 

Party. 

Baboo  Bykuntnath  Paul  for  Petitioner. 

Baboo  Hem   Chunder  Banerjee  for  Opposite 
I  Party. 

During  the  course  of  a  suit  for  damages,  plaintiff 
I  applied  that  security  might  be  required  from  the  defend- 
'  ants  under  Section  Si,  Ael  Vllf.,  1S59,  and  on  their 
failure  to  give  it,  their  property  was  attached.    Plaint- 
iff's suit  was  decreed  in  the  first  Court,  but  disnii;>sca 
on  appeal  by  the  High  Court.     He  then  appealed  tuthe 
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tVivy  Council,  and  prayed  to  the  High  Com  t  either  to 
continue  the  at'Wchmcnt,  or  to  require  security  from  the 
defendants,  penoing  the  result  of  the  appeal. 

Held  that  the  Court  was  not  competent  to    adopt 
either  course. 

Tkis  case  was  referred  to  the  Full  Bench 
by  Loch,y»j  under  the  following  remarks  : — 

Thk  petitioner  is  the  plaintiff  in  a  suit  for 
damages.     He  sued  to  recover  the  value  of  ' 
certain  logs  of  limber  which,  as  he  alleged,  1 
the  defendants  had  carried  off.     During  the  : 
course  of  the  suit,  the  plaintiff  applied  to  the 
Court  to  require  security  from  the  defendants 
under  the  provisions  of  Section  81,  Act  VIII. 
of  1859;  and  as  they  were  unable  to  give  it, 
their  property  was  attached,  and  among   it 
the  logs  referred  to  in  this  petition.     Plaint- 
iff obtained  a  decree  in  the  first  Court  which 
wag  reversed   on  appeal  by  the  High  Court 
and  the  suit  dismissed.  Plaintiff  has  appealed 
to  ihe  Privy  Council,  and  now  prays  to  the 
Court  to  retain  the  logs  under  attachment  or 
to  require  security  from  the  defendants,  re- 
spondents.    It  is  objected,  on  the  other  side, 
that  the  suit   having   been    dismissed,  this 
Court  can  make  no  order  retaining  the  logs 
under  attachment,  and  a  case  reported  in  9 
Seveslre,  page  49,  is  quoted  in  support  of 
this  contention.     If.  as  it  is  stated,  the  de- 
fendants have  no  property  from   which  the 
amount  of  the  decree  could  be  realized  in  the 
event  of  the  appeal  to  the   Privy   Council 
being  successful,  except  the  property  which 
has  been  attached  under  the  provisions  of 
Section  81,  Act  VIII.  of  1859,  it  appears  to 
me  that  much  injustice  might  be  done  to  the 
plaintiff  if  successful  before  the  Privy  Council, 
for  his    decree    would    be    worth    nothing 
if  the  defendants  have   no   other   property 
than  that  which  has  been  attached  if  it  were 
released   from  attachment    without    security 
being  furnished  ;   and   I   think   the   proper 
order  to  be  made  in  this  case  is  that  the 
property  continue  under  attachment  pending 
the  appeal  to  the   Privy  Council,  unless  the 
defendants,   respondents,   are   able   to    give 
security.    As,  however,  an  opinion  has  been 
expressed  by  another  Judge  of  the  Court  to 
the  effect  that  this  Court  has  no  authority 
to  pass  order  on  such  applications,  I  think 
the  question   should   be  submitted  for  the 
decision  of  a  Full  Bench  as  below. 

In  cases  when  property  has  been  attached 
by  the  first  Court  under  the  provisions  of 
Section  81,  Act  VIII.  of  1859,  and  the  plaint- 
iff's case  is  dismissed,  and  the  decree  of  the 
Lower  Court  reversed  on  appeal  to  the  High 


Court,  but  no  order  for  the  withdrawal  of  the 
attachment  is  made  on  the  decree  of  the  High 
Court — whether  on  the  plaintiff  filing  ah 
appeal  to  the  Privy  Council,  this  Court  had 
jurisdiction,  on  the  application  of  the  plaimiff, 
appellant,  to  continue  the  attachment  pend* 
ing  the  decision  of  the  appeal  to  the  Privy 
Council,  or  to  call  upon  the  respondent  to 
give  security  to  the  value  of  the  property 
attached,  before  being  allowed  to  remove  it. 

The  judgment  of  ihe  Full  Bench  was  deli^ 
vered  as  follows  by — 

Peacock^  C.  J, — It  appears  to  me  that 
the  Court  cannot,  on  the  application  of  (he 
plaintiff,  continue  the  attachment  pending 
the  decision  of  the  appeal  to  Her  Majesty 
in  Council,  or  call  upon  the  respondent  to 
give  security  before  being  allowed  to  remove 
it. 

Section  81  of  the  Code  of  Civil  Pro- 
cedure authorizes  the  Court  in  cases  where 
the  defendant  is  about  to  dispose  of  his 
property  for  the  purpose  of  delayftjg  the 
execution  of  any  decree  which  may  be 
passed  against  him,  or  with  that  object  to 
remove  the  property  out  of  the  jurisdiction 
of  the  Court  where  the  suit  is  pending,  to 
call  upon  the  defendant  to  furnish  sufificient 
security  to  fulfil  any  decree  which  may  be 
passed  against  him  in  the  suit;  and  it  is 
only  upon  the  defendant's  failing  to  give 
that  security  that  the  Court  can  order  his 
property  to  be  attached.  Now,  the  security 
to  be  given  is  that  he  will  fulfil  the  decree 
which  may  be  passed  in  the  suit.  The 
words  ''  in  the  suit "  must  mean  in  the  stiit 
to  which  Act  VIII.  of  1859  relates,  that  is 
to  say,  a  suit  within  the  meaning  of  Section 
I  of  that  Act,  or  in  other  words,  a  suit  over 
which  the  Civil  Courts  in  this  country  have 
cognizance. 

The  Court  is  not  authorized  to  call  upon 
a  defendant  who  has  got  a  decree  in  bis 
favor  in  this  country  10  give  security  to 
fulfil  any  decree  which  may  be  passed 
against  him  by  Her  Majesty  in  Council. 

When  an  attachment  issues  against  a 
defendant's  property  under  Section  ^^^  the 
Court  is  bound  to  remove  that  attachment 
on  the  defendant's  furnishing  security  "as 
above  required  "  (that  is,  to  fulfil  the  decree 
of  the  Court)  together  with  security  for 
the  costs  of  the  attachment.  After  the 
plaintiff's  suit  has  been  dismissed  finaUy 
by  the  Court  of  the  highest  jurisdiction 
in    this    country,    he    cannot    require    the 


i8 


Full  Bench 


THE    WEEKLY    REPORTER. 


Rulings.  [Vol.  Xll  • 


defendant  to  give  security  to  fulfil  the 
decree  which  has  been  decreed  in  his  favor, 
or  any  decree  which  may  be  given  against 
him  on  appeal  to  Her  Majesty  in  Council. 
It  would  be  unjust  to  c^ll  on  the  defendant 
to  give  security  when  the  decree  has  been 
passed  iiv  his  favor,  and  the  plaintiff's  suit 
has  been  dismissed. 


Further,  if  the  defendant,  having  had  his 
property  attached  before  decree,  offer  to  give 
the  requisite  security,  the  attachment  must 
be  removed.     When  the  Court  pronounces 
a  decree  in  favor  of  a  defendant,  the  Court 
must  assume  its  own  decision   to  be  cor- 
rect.    Then    why    should    the    Court    call 
upon  the  defendant  to  give  security  to  the 
plaintiff  when  the  Court  has  decided  that  the 
plaintiff  is  not  entitled  to  anything.?     The 
Court    could  not  allow  the  plaintiff  to  seize 
the  defendant's  property  in  execution  when 
the  plaintiff  has  failed  to  obtain  a  decree. 
When  a  plaintiff  obtains  a  decree,  the  Court 
could  not  allow  him  to  execute  it  'without 
securitj"  pending  an  appeal  to  Her  Majesty 
in  Council.     But  if  the  Court,  after  giving  a 
decree  in  the  defendant's  favor,  and  dismiss- 
ing the  suit  of  the  plaintiff,  can  order  plaint- 
iff to  have  an  attachment  against  the  defend- 
ant's property,  the  plaintiff  is  better  off,  and 
the  defendant  is  almost  in  a  worse  position 
than  if  the  plaintiff  had  got  a  decree  against 
him.     If  plaintiff  got  a  decree  against  the  de- 
fendant,   he   could   not  attach  his   property 
without    giving    security;    whereas,    if    the 
order  can  be  made  in  this  case,  the  plaintiff, 
although  he  has  failed  in  his  suit,  may  keep 
the  defendant's  property  under  attachment 
without   giving   any   security    at   all.     That , 
would  be  a  most  anomalous  state  of  affairs ; 
and  under  these  circumstances,  I  think  that 
the  judgment    of   Mr.    Justice    Jackson   is 
correct,  and  that  the  Court  has  no  power  to 
continue  the  attachment,  or  to  call  upon  the 
defendant    to    give    security    before    he    is 
allowed  to  remove  the  attachment. 

It  is  true  that  the  words  of  Act  VIII.  of 
1859  are  that  the  attachment  shall  continue 
until  the  further  orders  of  the  Court.     We 
are  not  called  on  to  say  whether,  when  the 
plaintiff's  suit  is  dismissed,  any  further  order 
of  the   Court   is    necessary   to    enable    the 
defendant  to  be  relieved  from  the   attach- 1 
ment ;  but  if  such  an  order  is  necessary,  it  I 
appears  to  me  that  the  defendant  is  entitled  ' 
to  it  under  the  spirit  of  Section  87  of  that . 
Act.  I 

The  rule  is  discharged  with  costs.  i 


The  3rd  September  1 869. 

Present :       ' 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  QhUf 
Justice,  and  the  Hon'ble  G.  I^och,  H.  V. 
Bayley,  F.  B.  Kemp,  and  A.  G.  Macpher- 
son.  Judges, 

Ciyil  suit— Order  by  Magistrate — Nuinnce— 
Chapter  XX.,  Code  of  Crimiiial  Procedure. 

Case  No.  432  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Hooghly. 
dated  the  1  $th  December  i86S^  reversing 
a  decision  of  the  Moonsiff  of  Amtahy 
dated  the  30th  July  1868. 

Oojulmoyee  Dossee  (Plaintiff),  Appellant^ 

versus 

Chunder  Koomar  Neogee,  Overseer  on  bebatf 
of  the  Magistrate  of  Howrah  (Defendant), 
Respondent, 

Baboos  Romesh  Chunder  Mitter  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Juggadanund  Mookerjee  for 
Respondent. 

An  order  passed  by  a  Magistrate  for  the  removal  or 
suppression  of  nuisances  under  Chapter  XX.  of  the  Code 
of  Criminal  Procedure  cannot  form  the  subject  vk  a 
suit  or  be  set  aside  by  a  Civil  Court. 

This  case  was  referred  to  the  Full  Bench 
by  Loch  and  Mitier^JJ ,^  under  the  follcv)- 
ing  remarks  :  — 

Lochy  J, — In  support  of  the  special  ap- 
pellant's plea  that  a  case  of  this  kind  can 
be  brought  in  the  Civil  Court,  the  pleader  has 
quoted  a  decision  reported  in  7  Weekly 
Reporter,  page  95,  and,  no  doubt,  that  judg- 
ment does  support  his  statement.  But  an- 
other decision,  reported  in  1 1  Weekly  Re- 
porter, page  434,  holds  a  contrary  opimon; 
and  as  questions  of  this  kind  are  coniinoal- 
ly  arising  before  the  Mofussil  Courts,  we 
think  it  advisable  that  this  case  should  be 
referred  for  the  decision  of  a  Full  Bench; 
and  the  question  that  we  would  propose  for 
the  decision  of  the  Full  Bench  is,  whether 
an  order  passed  by  a  Magistrate,  under  the 
provisions  of  Chapter  XX.  of  the  Code  of 
Criminal  Procedure,  can  be  set  aside  hy,  or 
can  form  the  subject  of  a  suit  in,  a  Civil 
Court? 

We  reserve  the  other  points  taken  in  this 
special  appeal  for  further  consideration. 

d 


•1869.] 


\ 


Full  Bench 


THK    WEEKLY    REPORTER. 


Rulings, 


19 


7 he  following  are  the  judgmenU  of  the  Full 
>^     Bench  : — 

Peacock,  C.  y. — This  is  in  substance  a 
&uic  broujfhl  in  the  Court  of  the  Moonsiff  to 
set  aside  an  order  made  by  the  Magistrate 
under  Section  308  of  the  Code  of  Criminal 
Procedure  for  the  removal  of  a  wall  as  en- 
croaching on  a  public  road.  The  order  was 
made  against  the  plaintiff's  husband,  but  the 
plaintiff  in  substance  alleges  that  the  wall 
belonged  to  her,  and  not  to  her  husband,  and 
that  she  is  not  bound  by  the  order  made 
against  her  husband.  If  she  is  not  bound 
by  the  order  which  has  been  passed  against 
her  husband,  there  is  no  necessity  for  her  to 
have  it  set  aside.  The  case  must  be  decided 
as  if  the  suit  had  been  brought  by  the 
hasband. 

Section  308  gives  the  Magistrate  a  sum- 
mary jurisdiction  for  removing  nuisances. 
It  enacts  that,  whenever  a  Magistrate  '*  may 
"  consider  that  any  unlawful  obstruction  or 
"  nnisance  should  be  removed  from  any 
"  thoroughfare  or  public  place,  or  that  any 
"  trade  or  occupation,  Jby  reason  of  its  being 
**  injurious  to  the  health  or  comfort  of  the  com- 
"  munity,  should  be  suppressed  or  should  be 
"  removed  to  a  different  place,  or  that  the 
"construction  of  any  building,  or  the  dis- 
**  posal  of  any  combustible  substance,  as 
"  likely  to  occasion  conflagration,  should 
"be  prevented,  or  that  any  building  is 
"  in  such  a  state  of  weakness  that  it  is 
**  likely  to  fall  or  thereby  cause  injury 
"  to  persons  passing  by,  and  that  its  je- 
"  moval  in  consequence  is  necessary,  or 
"that  any  tank  or  well  adjacent  to  any 
"  public  thoroughfare  should  be  fenced  in 
"  such  a  manner  as  to  prevent  danger 
'  arising  to  the  public,  he  may  issue  an  order 

*  to  the  person  causing  such  obstruction  or 
"  nuisance,  or  carrying  on  such  trade  or  oc- 

*  cupation,  or  being  the  owner  or  in  posses- 
sion of,  or  having  control  over,  such  build- 

**  ing,  substance,  tank,  or  well,  as  aforesaid, 

^  calling  on    such    person,   within    a   time 

to  be  fixed  in  the  order,  to  remove  such  ob- 

struction  or   nuisance,    or  to  suppress  or 

remove  such  trade  or  occupation,  or  to  stop 

*  the  construction  of,  or  to  remove  such 
"building,  or  to  alter  the  disposal  of 
^^  such  substance,  or  to  fence  such  tank 
^^  or  well  (as  the  case  may  be),  or  to  appeal 
'I  before  such  Magistrate  within  the  lime 
^^  mentioned  in  the  order,  and  show  cause 

why  such  should  not  be  enforced." 

Section  309  provides  for  the   service  of 
the  order,  and   then   Section  310  provides 


that  the  person  to  whom  such  order  is  issued 
shall  be  bound,  within  the  time  speci&ed 
in  the  order,  to  obey  the  same,  or  to  appear 
before  the  Magistrate  to  show  cause  as 
aforesaid,  or  he  may  apply  to  the  Magistrate 
by  petition  for  an  order  for  a  Jury  to  be 
appointed  to  try  whether  the  order  is  reason- 
able and  proper. 

Now,  these  summary  powers  are  given  to 
the  Magistrate  for  the  purpose  of  enabling 
him  speedily  to  remove  nuisances.  If,  when 
a  Magistrate,  having  entered  into  the  ques- 
tion, has  determined  that  a  nuisance  does 
exist,  he  is  to  be  restrained  by  a  Court  of 
Civil  Judicature  from  carrying  his  order  into 
execution,  it  might  be  two  or  three  years  before 
the  nuisance  could  be  removed,  by  which 
lime,  as  suggested  by  the  Government 
Pleader,  all  the  injury  may  have  been 
actually  sustained.  While  the  suit  is  going 
on,  persons  may  be  poisoned  by  the  malaria 
arising  from  the  nuisance,  or  the  conflagra- 
tion may  take  place,  or  lives  may  be  lost 
by  the  falling  of  a  ruinous  wall  Qn  pas- 
sengers, or  their  cattle  may  be  drowned 
in  a  tank  or  well  which  has  not  been  proper- 
ly fenced  to  prevent  danger. 

The  object  of  the  Act  was  to  enable-  the 
Magistrate  to  make  an  order  speedily,  and 
speedily  to  carry  that  order  into  execution. 
Section  3 1 1  provides  that  no  suit  or  action 
shall  be  entertained  in  any  Court  in  respect 
of  any  thing  necessarily  or  reasonably  done 
to  give  effect  to  such  order.  It  would,  as 
it  appears  to  me,  be  mere  trifling  with  the 
Act  if,  when  it  says  that  no  action  shall  be 
entertained  in  any  Court  in  respect  of  any- 
thing necessarily  or  reasonably  done  to  give 
effect  to  an  order  of  this  nature,  we  should 
hold  that  the  Civil  Courts  could  interfere 
to  restrain  the  Magistrate  from  giving 
effect  to  his  order  at  all;  for  that  is  really 
what  is  sought  to  be  done  by  this  suit.  If 
the  Magistrate  had  carried  it  into  effect,  no 
suit  could  have  been  brought  against  him  or 
against  any  one  acting  under  his  order;  and 
yet  it  is  contended  that  a  suit  will  lie  to 
prevent  him  from  carrying  his  order  into 
effect. 

It  was  said  during  the  argument  that  no 
appeal  was  given  from  the  Magistrate  to 
any  other  Court.  That  probably  was 
because  the  Legislature  thought  that  the 
matters  to  which  Chapter  XX.  of  the 
Code  of  Criminal  Procedure  related  were 
such  as  could  not  be  properly  left  to  the 
delay  of  an  appeal,  and  therefore  a  substitute 
for  an  appeal  was  provided  by  enacting  that,  • 
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if  the  party  against  whom  the  order  is  made 
should  object  to  the  order  of  the  Magistrate, 
he  may  require  the  Magistrate  to  appoini  a 
Jury  to  try  whether  the  order  was  reason- 
able and  proper ;  and  in  that  case  the  person 
against  whom  the  order  is  issued  has  a 
right  to  appoint  two  out  of  the  five  members 
of  the  Jury  appointed  to  try  the  question. 

The  Act  provides  in  Section  310  that 
"the  Magistrate  shall  suspend  the  execu- 
"  tion  of  the  order  pending  such  enquiry,  and 
"be  guided  by  the  decision  of  the  Jury, 
"which  shall  be  according  to  the  opinion  of 
"  the  majority ;''  and  in  order  10  prevent  any 
delay,  it  goes  on  to  say  that,  "  if  the  petitioner 
"shall,  by  neglect,  or  in  any  other  way, 
"prevent  the  appointment  of  a  Jury,  or  if 
"  from  any  cause  the  Jury  so  appointed  shall 
"not  decide  and  report  within  a  reason- 
"  able  time,  to  be  fixed  in  the  order  for  the 
"  appointment,  their  functions  shall  cease 
"  from  the  date  of  the  expiration  of  such  period 
"  unless  they  be  continued  by  special  order 
"of  tht  Magistrate,  and  if  from  any  of 
"  the  above  causes  no  decision  be  made  by  the 
"Jury,  the  order  of  the  Magistrate  shall  be 
"carried  into  effect  as  hereinafter  provided." 
There  is  thus  an  express  provision  that, 
unless  the  order  of  the  Magistrate  is  found^ 
by  the  verdict  of  a  Jury  to  be  unreasonable 
or  improper,  it  is  to  be  carried  into  effect, 
and  by  Section  311  no  action  is  to  be  brought 
against  any  one  for  giving  effect  to  it.  Surely, 
in  the  face  of  this  enactment,  no  Civil  Court 
can  restrain  a  Magistrate  from  carrying  into 
effect  an  order  under  this  Chaptei . 

Section  312  says:  "If,  in  a  case  referred 
"  to  a  Jury,  the  Jury  shall  find  that  the  order 
"  of  the  Magistrate  is  reasonable  and  proper, 
"the  Magistrate  shall  give  notice  thereof 
"to  the  person  to  whom  the  order  was 
"  issued,  and  shall  add  to  such  notice  an 
"order  to  obey  the  order  first  mentioned, 
"  within  a  time  to  be  fixed  therein,  under  the 
"  penalty  provided  by  the  Indian  Penal  Code 
"as  aforesaid.  If  such  latter  order  shall 
"  not  be  obeyed,  the  Magistrate  may  proceed 
"as  in  the  last  preceding  Section."  The 
Magistrate  may  order  the  party  to  carry  out 
the  order ;  and  if  he  do  not  carry  it  out,  he 
is  liable  to  be  punished  for  disobedience 
under  the  Indian  Penal  Code,  and  the  Ma- 
gistrate may  himself  proceed  to  carry  the 
order  into  effect. 

To  show  that  the  Legislature  intended 
that  the  order  should  be  carried  into  execu- 
tion speedily,  and  to  protect  the  public  even 


for  the  short  time  during  whichyihe  order  is 
under  enquiry  by  a  jury,  Sqcmou  314  pro- 
vides that,  '•  if,  pending  the  enquiry  by  a 
"  Jury,  the  Magistrate  shall  consider  t'tu! 
"  immediate  measures  are  necessary  to  be 
"  taken  to  prevent  imminent  danger  or  in- 
"  jury  of  a  serious  kind  to  the  public,  it  shall 
"  be  lawful  for  such  Magistrate  to  issue  soch 
"  an  injunction  and  order  to  the  person  men- 
"  tioned  in  that  behalf  in  Section  30S,  as 
"  shall  be  required  to  obviate  or  prevent  such 
"  danger  or  injury  ;  and  in  default  of  such 
"  person  forthwith  taking  all  necessary  mca- 
"  sures  ordered  to  be  taken  by  such  injunction 
"  or  order,  the  Magistrate  may  himself  use, or 
"cause  to  be  used,  such  means  as  may  be 
"  necessary  tp  obviate  such  danger,  or  lo 
"  prevent  such  injury,  and  no  suit  or  aaion 
"  shall  be  entertained  in  respect  of  anything 
"  necessarily  or  reasonably  done  for  thai  pur- 
"  pose,"  the  latter  words  being  similar  to 
those  used  in  Section  311.  If  a  suit  will 
lie  to  prevent  a  Magistrate  from  carrying 
his  order  under  Section  308  into  effect,  it 
may  also  be  contended  that,  if  a  Magistrate 
attempts  to  secure  the  public  under  Section 
314,  a  suit  will  lie  against  him  in  a  Moon^ 
siff's  Court  for  taking  steps  to  protect  the 
public.  It  appears  to  me  that  the  Act 
would  -be  entirely  frustrated  if  we  were  to 
hold  that  any  suit  of  this  natute  can  lie 
to  restrain  a  Magistrate  from  carrying  into 
effect  such  orders  as  he  may  pass  under  the 
summary  powers  which  are  vested  in  him 
for  the  protection  of  the  public. 

The  decision  of  the  Lower  Appellate  Court 
is  affirmed  with  costs. 

Lochf  Kemp^  and  Macpherson^  J7 ^^  ^°' 
curred. 

Bayley^  J , — As  I  was  the  Judge  who  de- 
livered judgment  in  the  case  reported  at 
page  95,  Volume  VII ,  Weekly  Reporter, 
holding  that  Civil  Courts  had  jurisdiction  in 
cases  coming  under  Chapter  XX.  of  the  Cri- 
minal Procedure  Code,  I  wish  to  add  a  fe»* 
words  to  the  judgment  just  delivered  by  the 
Chief  Justice,  and  concurred  in  by  the  other 
three  Judges. 

In  that  case,  it  certainly  appeared  tome 
that  the  question  was  one  of  private  right 
between  the  parties,  viz.^  that  the  land  claitn- 
ed  by  the  Magistrate  as  the  Government  land 
on  the  one  hand  was  claimed  by  the  opposite 
party  as  his  private  land  on  the  other,  and 
that  the  road  claimed  by  the  Magistrate  as  a 
public  road  was  distinctly  claimed  by  the 
other  party  as  his  own  private  road.    I  then 
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considered ,\after  reviewing  the  cases  then 
cited  by  me^^that  this  question  of  private 
right  like  all  other  questions  of  such  charac- 
ter might  form  the  subject  of  a  regular  suit 
in  the  Civil  Court. 


Narain  Mundul  and  another  (two  of  the  De- 
fendants), Appellants^ 

versus 


I  have  now  had  the  benefit  of  a  more  full 
argument  on  the  point,  and  considered  the 
provisions   of  Section  3 1 1  to  the  effect  thatr 
no   suit   or    action   will   lie   against   a   Ma- 
gistrate   for    acts   done   by   him   under   the 
jarisdiction  given  in  the  preceding  Sections, 
»/«.,3o8,309,and  3ioof  the  Code;  and  looking 
to  the  reasons  given  in  the  judgment  of  the 
Chief  J  ustice,  based  upon  a  consideration  of  the 
character  of  the  acts  to  be  done  by  the  Magis- 
trate under  those  Sections,  and  the  necessity 
for  vesting    ihe    Magistrate    wiih   summary 
powers  in   regard   to   them,   the   object    of 
which  would  be  defeated  by  admitting  a  civil 
sait  against    the   order   of   the    Magistrate, 
sanctioned  by  ^  Jury  as  provided  in  Chapter 
XX.,  1  am  of  opinion  that  the  view   now 
taken  by  the  Full  Bench  is  the  correct  one. 
The  proviso  of  Seciion  311,  it  seems  to  me, 
clearly   bars    the   jurisdiction   of    the    Civil 
Court,  and  that  for  clear  objects  in  the  contem- 
plation   of    the    Legislature;   and   although 
there  is  some  slight  difference  between  the 
actual  facts  of  this  case  and  those  of  the  one  re- 
ported at  page  95,  Volume  VII.,  Weekly  Re- 
porter, still  the  principle  which  the  Judges 
of  the  Division  Bench  in  this  latter  case  in 
V^olume  VII.,  page  95.  intended  to  uphold 
was  one  distinctly  opposed  to  the  principle 
now  laid  down  by  this  Full  Bench.     I  am 
now  free  10  admit  that  I  was  wrong  in  my 
former  decision,  and  I  fully  concur  in  the 
decision  now  delivered  by  the  learned  Chief 
Justice. 


The  3rd  September  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  F.  B.  Kemp,  and  A.  G.  Macpher- 
son,  Judges, 

Practice— Appeal—Review— Section  377, 
Act  Vin.  of  1859. 

Case  No.  2734  of  1868. 

special  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Beerbhoom,  dated 
Ihe  26th  August  i868y  reversing  a  decision 
^f  ihe  Moonsiff  of  Gopalpore,  dated  the 
^6th  February  1868. 


Banee  Madhub  Sircar  (Plaintiff),  Respondent. 

Baboo  Ashootosh  Dhur  for  Appellants. 

Baboo  Bhowatiee  Churn  Dutt  for 
Respondent. 

Held  (Kemp,  J.,  dissenting)  that,  when  the  last  day 
for  filing  an  appeal  or  review  falls  on  a  Sunday,  or  on  a 
holiday  on  which  the  Court  is  closed,  whether  that 
holiday  consists  of  a  single  day  or  of  several  days,  the 
appeal  or  review  may  be  filed  on  the  day  after  the  holi- 
day. 

Ihis  case  was  referred  to  the  Full  Bench 
by  L.  S.  Jackson  and  3Iarkbyy  jy*,  under 
the  following  remarks  : — 

Jackson,  J.— In  this  case  a  decision  was 
given  in  favor  of  the  plaintiff  by  the  Moonsiff 
on  the  loih  July  1867.  On  the  3olh  Octo- 
ber, that  is,  112  days  after,  the  defendants 
applied  for  a  review,  writing  their  applica- 
tion on  a  paper  bearing  a  stamp  of  8  annas. 
From  the  27th  September  to  the  30th  October, 
that  is,  for  33  days,  the  Moonsiff 's  Court  and 
offices  were  entirely  closed.  On  the  4th  of 
February,  the  review  was  admitted,  but  the 
Court  required  an  additional  stamp  of  Rs.  14, 
which  was  furnished  by  the  defendants. 

Upon  the  re-hearing,  the  plaintiff  again 
obtained  a  decree,  but  a  less  favorable  one 
than  upon  the  first  occasion.  He  there- 
upon appealed,  and  objected,  amongst  other 
grounds,  that  the  review  ought  not  to  have 
been  admitted. 

The  Subordinate  Judge,  being  of  that  opi- 
nion, reversed  the  second  decree  of  the  Moon- 
siff, and  restored  the  original  decree  made 
previous  to  the  review^ 

The  defendants  have  now  appealed  against 
the  decision  of  the  Subordinate  Judge,  and 
the  plaintiff,  in  support  of  that  decision, 
has  contended— //'j/,  that  the  stamp  which 
the  petition  of  review  now  bears  is  insufficient 
by  8  annas  ;  secondly,  that  if  it  were 
sufficient,  yet  ihe  petition  having  been  pre- 
sented after  90  days,  stamped  with  a  petition- 
stamp  of  8  annas  only,  ought  to  have  been 
rejected  under  Section  377,  and  that  the 
Moonsiff  had  no  power  to  order  the  addi- 
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lional  stamp  to  be  affixed ;  thirdly f  that 
no  just  and  reasonable  cause  was  shown 
within  the  meaning  of  that  Section  why 
the  application  was  not  made  wiihin  90 
days ;  and,  lastly ^  that,  apart  from  the 
question  of  time,  there  was  no  good  and 
sufficient  reason  for  admitting  the  review 
within  the  meaning  of  Section  376. 

We  think  there  is  nothing  in  the  first  and 
second  of  these  contentions.  The  Moonsiff 
appears  to  have  dealt  with  the  question  of 
the  insufficiency  of  the  stamp  in  a  manner 
analogous  to  that  provided  by  Section  3 1  for 
dealing  with  similar  questions  when  they 
arise  in  respect  of  plaints.  No  special  provi- 
sion is  made  by  the  Code  of  Civil  Procedure 
for  dealing  with  such  questions  when  they 
arise  in  respect  of  appeals  or  petitions  for 
review;  but  we  think  the  Moonsiff  was 
right  in  proceeding  by  analogy  to  the 
practice  in  respect  of  plaints,  and  that,  the 
defendants  having  supplied  .such  additional 
stamps  as  the  Court  required,  their  applica- 
tion fA  review  is  so  far  well  founded,  though 
in  point  of  fact  there  is  a  slight  error  in  the 
MoonsifE's  calculation  of  that  stamp,  if  the 
full  stamp  was  necessary. 

We  think  that  the  last  point  taken  by  the 
plaintiff  does  not  now  arise,  supposing  the 
decision  of  the  Moonsiff  as  to  there  being 
good  and  sufficient  reason  within  Section 
376  to  admit  the  review,  to  be  open  to 
appeal  ;  that  question  was  not  in  any  way 
before  the  Lower  Appellate  Court.  The 
decision  of  that  Court  rests  entirely  upon  the 
question  of  time,  and  upon  the  sufficiency  of 
the  cause  shown  for  delay  within  the  meaning 
of  Section  377.  If  any  question  is  open  to  the 
plaintiff  under  Section  3^6,  he  must  take  it, 
if  at  all,  in  the  Lower  Appellate  Court, 
should  this  case  be  eventually  sent  back 
there. 

The  important  question  to  be  considered 
in  this  case  is  that  which  arises  under  the 
third  contention  of  the  plaintiff.  We  have 
a  not  very  clear  account  of  what  passed 
before  the  Moonsiff  upon  the  application  for 
review,  but  on  the  whole  we  think  that 
what  the  Moonsiff  did  was  this — he  con- 
sidered that  the  application,  having  been 
made  more  than  90  days  after  the  original 
decree,  was  made  after  the  proper  time  had 
expired,  notwithstanding  that,  from  the  27th 
September  to  the  30ih  October,  the  Court 
and  offices  were  closed,  and  the  application 
could  not  have  been  presented,  because 
there  was  no  officer  present  to  receive  it. 
This  is  shown  by  his  having  dealt  with  the 
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case  under  the  latter  branch  of  .Action  377, 
and  by  his  having  required,^hat  he  con- 
sidered, the  full  stamp  to  be  paid  by  the 
defendants.  But  it  is,  in  our  opinion,  also 
clear  that  the  Moonsiff  considered  the  mere 
fact  that  the  Courts  were  closed  during 
part  of  the  time  that  the  90  days  were  run- 
ning, to  be  in  itself  **just  and  reasonable 
cause"  for  not  having  preferred  the  applica- 
tion within  the  limited  period. 

It  has  been  held  by  this  Court  that  a 
decision  on  this  point  is  open  to  appeal,  and 
we  are  certainly  not  inclined  to  agree  with 
the  Moonsiff  in  this  view  of  the  case.  The 
Courts  were  not  closed  until  the  27th  Sep- 
tember, that  is,  jZ  days  after  the  decree. 
We  think  that,  unless  there  was  something 
exceptional  in  this  case,  of  which  we  sec  no 
sort  of  indication,  and  which,  indeed,  is  not 
suggested,  there  was  ample  time  for  the 
plaintiffs  to  decide  whether  or  no  they 
would  prefer  a  petition  of  review,  and  to 
prepare  and  to  prefer  that  petition  before 
the  Courts  were  closed. 

The  defendants  have,  however,  now  con- 
tended that  they  were  on  the  30th  October  en- 
titled, as  a  matter  of  right,  to  present  this  peti> 
lion  of  review.  They  argue  that  the  period 
during  which  the  Courts  were  closed  ought 
to  be  altogether  excluded  from  calculation 
of  the  90  days,  and  that,  so  doing,  the 
petition  was  presented  within  90  days  from 
the  date  of  the  decree.  They  rely,  in 
support  of  this  contention,  on  a  decision  of 
Loch  and  Glover,  JJ.,  reported  in  6 
Weekly  Reporter,  p.  19,  which  certainly  ap- 
pears to  go  to  this  extent. 

Although  this  is  not,  as  we  have  shown, 
the  aspect  under  which  the  Moonsiff  deals 
with  the  case,  yet,  if  the  defendants  arc 
right  in  this  contention,  the  decision  upon 
the  case  before  granting  the  review  ought 
undoubtedly  not  to  be  set  aside  on  the 
ground  that  the  petition  for  review  was 
presented  after  the  expiration  of  the  pre- 
scribed period.  We  are,  therefore,  under  the 
necessity  of  considering  whether  we  shoold 
adopt  the  ruling  just  referred  to. 

Upon  the  whole,  we  have  come  to  the 
conclusion  that  we  ought  not  to  do  so. 
With  great  respect  for  the  Judges  who  de- 
cided the  case  referred  to,  we  think  there 
is  no  general  rule  that  the  period  during 
which  the  Courts  are  closed  for  the  vacation 
are  dies  non,  and  are  to  be  excluded  in 
calculating  the  90  days  prescribed  for  filing 
petitions  of  review  and  other  similar  calcula- 
tions.   We  think  the  rule  is  the  other  way 
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namely,  tha^he  closing  pf  the  Courts  in 
no  way  afiFeclsShose  provisions  of  the  Legis- 
latare,  which  require  certain  steps  in  proce- 
dare  to  be  taken  within  a  certain  time. 
Undoubtedly,  the  opening  and  closing  of 
the  offices  of  Courts  of  justice  ought  to  be 
so  regulated  as  not  to  inflict  any  hardship 
by  excluding  parties  from  access  to  ihem 
at  the  neces<;ary  times,  but  at  the  same 
time  we  think  that  no  one  has  a  right  to 
insist  that  these  oHices  shall  never  be  shut, 
or,  if  they  be  shut,  to  deduct  the  period  that 
they  are  so  in  any  calculation  of  the  kind 
now  under  consideration.  We  think  that 
the  fact  of  the  Courts  being  shut  is  only  one 
of  the  circumsiances  which  may  be  taken 
into  consideration  when  deciding  whether 
there  was  just  and  reasonable  cause  for  the 
delay. 

In  this  particular  case,  there  was,  as  we 
have  already  said,  no  hardship  whatever, 
the  defendants  having  ample  time  to  make 
their  application  before  the  offices  were 
closed. 

The  result  of  our  opinion  i?,  that  the 
review  was  admitted  after  the  90  days  had 
expired,  and  that  the  Principal  Sudder 
Ameen  was  right  in  thinking  that  no  just 
and  reasonable  cause  had  been  shown  for  the 
delay  within  the  meaning  of  Section  377, 
and  acting  on  this  view  we  should  dismiss 
this  appeal  with  costs.  But  although  a 
very  few  rupees  are  at  stake,  we  have  no" 
power  to  close  this  litigation.  As  we  differ 
from  a  decision  of  another  Division  Bench, 
it  will  not  be  in  accordance  with  the  prac- 
tice of  the  Court  for  us  to  express  any  final 
opinion,  but  we  must  send  the  question 
upon  which  we  differ  from  the  other  Divi- 
sion Bench  for  the  consideration  of  five 
Judges. 

The  question  for  the  determination  of  the 
Full  Bench  will  he — whether  the  period 
during  which  the  Mofus^il  Courts  are  closed 
for  the  Dusserah  vacation,  and  during 
which  an  application  for  a  review  cannot  be 
filed  because  there  is  no  officer  to  receive 
the  application,  ought  to  be  absolutely  and 
invariably  excluded  in.  calculating  the  90 
days  within  which  it  is  directed  by  Section 
377  of  the  Co.ie  of  Civil  Procedure  that 
reviews  shall  ordinarily  be  filed. 

The  following  are   the  judgments  of  the 

Full  Bench- 
Kemp,   y. — The   point   referred    for    our 
determination  is  whether  "  the  period  during 
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which  the  Mofussil  Courts  are  closed  for 
the  Dusserah  vication,  and  during  which 
an  application  for  review  cannot  be  filed 
because  there  is  no  officer  to  receive  the 
application,  ought  to  be  absolutely .  and 
invariably  excluded  in  calculating  the- 
period  within  which  it  is  directed  by 
Section  377  of  the  Code  of  Civil  Proce- 
dure that  reviews  shall  ordinarily  be  filed." 

I  am  of  opinion  that,  as  a  matter  of  right, 
the  applicant  cannot  claim  to  deduct  from  the 
90  days  any  holiday  or  holidays  which  may 
occur  within  the  90  days  within  which,  under 
Section  377,  Act  VIII.  of  1 859,  the  application 
"  shall"  be  made.  If  the  90th  day  happen  to 
be  a  holiday,  and  the  application  is  filed  on 
the  next  Court  day,  then  such  circumstance 
would  be  taken  into  consideration  when  the 
Court  has  to  decide  whether  the  applicant 
has  shown  just  and  reasonable  cause  for  not 
applying  within  the  period  prescrit)ed  under 
Section  377.  If  it  should  so  happen  that 
the  Court  is  closed  on  the  90th  day,  and  the 
application  is  filed  the  next  day,  no  Court 
exercising  a  wise  discretion  would  say  that 
such  was  not  a  just  and  reasonable  cause  for 
not  having  preferred  the  application  within 
the  limited  period.  We  are  not  to  presume 
that  the  Courts  will  exercise  the  discretion 
given  them  by  this  Section  in  an  improper  or 
aibiirary  manner.  The  law  does  not  enact 
that  the  parties  are  to  have  any  time  given 
them  beyond  90  days  except  upon  a  just  and 
reasonable  ground  for  the  delay  being  shown 
to  the  satisfaction  of  the  Court.  In  this  case 
the  applicant  allowed  78  working  days  to 
elapse  before  taking  any  steps  towards  mak- 
ing an  application  to  review  the  judgment 
passed  against  him. 

It  has  been  said  during  the  course  of  the 
argument  that  the  law  will  not  compel 
a  person  to  do  an  impossibility,  and  that  if 
the  Courts  are  closed  on  a  day  on  which  the 
90th  day  allowed  by  law  falls,  the  applicant 
is  compelled  by  circumstances  over  which  he 
has  no  control  to  file  his  application  after  the 
expiry  of  the  time  allowed  him  by  law.  My 
reply  to  this  is  that  under  Section  377  that 
circumstance  is  just  one  of  the  circumstances 
which  may  be  taken  into  consideration  under 
Section  377  when  the  Court  decides  whether 
the  applicant  has  been  able  to  show  just  and 
reasonable  cause  to  its  satisfaction  for  not 
having  come  in  within  the  limited  period. 

I  have  very  little  to  add  to  the  judgment 
of  the  learned  Judges  by  whom  this  case  has 
been  referred  to  us,     I  entirely  concur  in 
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the  opinion  expressed  by  those  learned 
Judges,  and  I  regret  to  find  that  that  opinion 
is  not  concurred  in  by  the  other  Judges  who 
form  this  Bench. 

Peacocky  C.  J. — The  question  which  is 
propounded  for  the  decision  of  the  Full 
nench  is  whether  the  period  during  which 
the  Mofussil  Courts  are  closed  for  the 
.  Dusserah  vacation,  and  during  which 'an 
application  for  a  review  cannot  be  filed, 
because  there  is  no,  officer  to  receive  the 
application,  ought  to  be  absolutely  and 
invariably  excluded  in  calculating  the  ^6 
days  within  which  it  is  directed  by  Section 
J77  of  the  Code  of  Civil  Procedure  that 
reviews  shall  ordinarily  be  filed. 

I  rather  think  that  the  meaning  of  that 
qaestioQ   is  whether  the  whole  number  of 
days  which  fall  in  the  vacation  are  to  be 
excluded  in  the  calculation   of  the  90  days. 
If  thai  be  the  meaning,   it  appears  to  me 
Ihal  the  whole  number  of  days  ought  not 
to  be  excluded.     For  instance,  if  50  days 
have^xpired  before  the  holidays  commence, 
and  6  weeks  or  42  days  are  allowed  for  the 
holidays,  I  think  that  a  party  ought  not  to 
have  40  days  after   the  expiration   of  the 
holidays  to  prefer  his  appeal  or  review  on 
the  ground  that  40  of  the    90    days  for 
appealing  fell  during  the  holidays.     But  I 
am  of  opinion  that  when  the  last  day  for 
filing  an  appeal  or  review  falls  on  a  Sunday 
or  on  a  holiday  on  which  the  Court  is  closed, 
whether  that  holiday  consists  of  a  single 
day  or  of  several  days,  a  party  has  a  riu^ht 
to  file  his  appeal  or  review  on  the  day  after 
the  holiday  if  it  be  only  one  day,  or  on  the 
4ay  after  the  last  day  of  the  holiday  if  it  con- 
sists of  several  days.  That,  I  understand,  has 
always  been  the  practice,  and  it  has  been 
also  so  held   with   reference  to  the  time  for 
depositing   money  under   the  Regulation  re- 
lating to   mortgages — See  Sudder  decisions 
for    1858,    page   627;    Sevestre's   Reports, 
pftg*  37  J  Macpherson    on   Mortgages,   3rd 
Edition,  page   222  ;  and    the  cases    which 
are  cited  in  Vlll.  Sevestre's  Reports,  pp.  99 
and  100^. 

To  show  what  various  opinions  may 
be  entertained  when  a  matter  is  left  to 
the  discretion  of  the  Judges  and  is  not 
governed  by  a  strict  rule  of  law,  I  need 
only  refer  to  the  present  case.  The  Courts 
were  closed  from  the  26th  September  to 
the  29th  October.  Twelve  days  out  of 
the  90  remained  on  the  27th  Septem- 
ber. The  Judges  who  have  referred 
this  case,  say  :  "  It  is,  in  our  opinion,  clear 


**  that  the  Moonsiff  considered  lue  mere  fact 
"  that  the  Courts  were  close^muring  part  of 
"the  time  that  the  90  days  were  running, 
"  to  be  in  itself  just'and  reasonable  cause  for 
'*  not     having     preferred     the     application 
"within  the  limited  period."     They  held  thai 
the  decision   of  the  Moonsiff  on  the  point 
whether  there  was  reasonable  excuse  for  not 
coming   within   the   90   days   was  a  matter 
of   appeal   to  the    High    Court;    and  tbey 
were  not  inclined  to  agree  with  the  Moonsiff 
in   his   view   of  the   case.     The  Moonsiff's 
decision  was  in  accordance  with  the  practice. 
The  application  was  filed  on  the  day  folkwr. 
ing  that  on  which  the  holidays  expired,  and 
the  Moonsiff  admitted  the  application.    6m 
the   learned   Judges   held    that  the  parties 
had   no  right  to  file  the  application  on  the 
day    after   the   expiration   of  the    holidays, 
and   considered  that  the  Moonsiff  had  not 
exercised  sound  discretion  in  admitting  the 
application. 

It  appears  to  me  that  we  must  put  a  rea- 
sonable construction  on  the  Act;  and  hav- 
ing reference  to  the  practice  which  ha 
always  been  adopted  under  this  and  amilar 
Acts,  of  allowing  parties  to  come  in  on 
Mond-ay  when  the  last  day  falls  on  aSnnday, 
and  on  the  expiry  of  holidays  if  the  last  day 
happens  to  fall  on  a  holiday,  it  appears  to  me 
that  when  the  last  day  falls  on  a  Sunday,  or 
on  a  holiday,  or  in  the  middle  of  a  number 
of  days  which  arc  holidays,  the  party  oaghi 
to  be  allowed  to  file  his  appeal  or  review  on 
the  first  day  of  the  sitting  of  the  Court 
afterwards. 

My  hon'ble  colleague  has  said  that 
every  Judge  in  the  exercise  of  a  sound 
discretion  would  allow  an  appeal  to  be  pre- 
ferred on  the  first  day  after  a  holiday;  but 
we  find  how  the  discretion  varies,  because 
we  find  that  the  Moonsiff,  following  the 
practice,  admitted  the  application  for  rcviet 
on  the  day  following  that  on  which  the 
Court  re-opened  after  the  holidays,  and  the 
learned  Judges  thought  that  the  Moonsiff  bui 
exercised  an  unsound  discretion  and  that 
he  ought  to  have  refused  the  application. 

The  decision  of  the  Subordinate  Judge 
is  reversed,  and  the  case  is  remanded  w 
him  to  hear  the  appeal  on  all  the  point* 
except  as  to  the  admission  of  the  rcw«« 
The  respondent  will  pay  the  costs  in  the 
Subordinate  Judge's  Court  and  the  costs o 
the  appeal  to  this  Court. 

Loch,  Bayley,  and  Macphersw,  JJ-* 
concurred  with  the  Chief  Justice. 
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Thc^th  September  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A'/.,  Chief 
jfusiicey  and  the  Hon'ble  G.  Loch,  F.  B. 
Kemp,  A.  G.  Macpherson,  and  Dwarka- 
nath  Milter,  Judges, 

Dispossession  —  Possessory  suit—Section  230, 
Act  VIII.  of  x859-Section  15,  Act  XIV.  of 

Case  No.  1782  of  1868. 

Special  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  0/  Rajshahve, 
dated  the  ^ih  April  1868,  reversing  a 
decision  of  the  Sudder  Ameen  of  that 
District^  dated  the  2Sth  November  i86*j. 

Brohmo  Moyee  Dabee  and  others  (Plaintiffs), 

Appellants, 

versus 

Barkut  Sirdar  and  others  (Defendants), 
Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

BahoQ  Issur  Chunder  Chuckerbutty  for 
Respondents. 

When  a  party  has  been  dispossessed  undera  decree 
obtained  in  a  suit  instituted  under  Section  15,  Act 
XIV.  of  IS5Q,  he  need  not  bring-  a  rejfular  suit  on  proper 
stamp  to  regain  possession,  but  may  apply  under  Sec- 
tion 330,  Act  VI IL  of  1S59. 

'Ihis  case  was  referred  to  the  Full  Bench,  by 
Norman  and  E.  Jackson,  J  J.,  under  the 
following  remarks : — 

Norman,  J,  —  Baboo  Issur  Chundek 
Chuckerbutty,  pleader  for  the  special  re- 
spondents, objects  to  the  hearing  of  this  spe- 
cial appeal.  The  original  suit  was  a  suit  by 
the  defendants  against  Womeer  Paramanic 
under  Scciion  15  of  Act  XIV.  of  1859.  The 
special  appellants,  pliintiffs  in  this  case,  being 
dispossessed  in  execution  of  that  decree,  ap- 
plied to  the  Court  under  Section  230  of  Act 
Vlll.  of  1859.  Tnecaseof  Gobi nd  Chunder 
Bagdee  against  Gobind  Ghose  Mundul  report- 
ed in  7  Weekly  Reporter,  page  171,  was 
cited  to  show  that  the  plaintiffs  (special  ap- 
pellants) having  been  dispossessed  under  a 
decree  in  a  suit  under  Section  15  of  Act 
XIV.  of  1859,  and  not  in  an  ordinary  regular 
suit,  could  not  apply  under  Section  230. 
He  says  that  the  plaintiffs  ought  to  have 
brought  a  regular  suit  upon  proper  stamp, 
and  that,  therefore,  the  special  appellants 
have  now  no  right  to  be  heard.  We  are  dis- 
posed to  dissent  from  the  rule  laid  down  in 


the  case  referred  to,  and  therefore  think  that 

I  he  case  should  be  referred  to  a  Full  Bench. 

The  judgment  of  the  Full  Bench  was 

delivered  as  follows  by — 

Peacock,  C.  J, — We  think  this  is  a  very 
clear  case.  The  applicant  is  a  person  other 
than  the  defendant.  He  has  been  dispos* 
sessed  of  land  in  execution  of  a  decree,  for 
we  have  no  doubt  that  the  order  passed  by 
the  Court  in  a  suit  under  Section  15,  Act 
XIV.  of  1859  ^s  a  decree.  The  plaintiff  in 
the  possessory  suit  is  not  injured.  He  Is 
not  worse  off  under  a  proceeding  authorized 
by  Section  230  than  he  would  be  in  a 
regular  suit  brought  by  the  applicant 
against  him  to  recover  the  land.  The 
argument  in  respect  of  the  stamp-doty,  that 
the  applicant  will  be  enabled  to  proceed 
without  payment  of  stamp  duty,  is  not  one 
which  affects  the  interests  of  the  plaintiff 
in  the  possessory  suit;  and  it  appears  to 
us  to  be  most  reasonable  that,  when  a  man 
is  turned  out  of  rightful  possession  under  a 
decree  of  Court  against  another  person),  he 
should  not  have  to  pay  stamp-duty  in  order 
to  get  his  land  back  again. 

The  case  must  go  back  with  this  opinion 
to  the  Division  Bench  which  referred  it. 
The  respondents  will  pay  the  costs  incurred 
by  this  reference. 


The  7th  September  1869. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  F.  fi. 
Kemp,  A,  G.  Macpherson,  and  Dwarka- 
nath  Mitter,  Judges, 

Bond— Consideration — Onus  probandL 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  jessore^ 
dated  the  2gth  December  1868, 

Foolee  Bibee,  Plaintiffs 

versus 

Bassiruddy  Mirdha,  Defendant. 

Reference  to  the  High  Court  by  the  Judge 
of  Hooghly,  dated  the  26th  April  i86g. 

Bama  Churn  Chuckerbutty  (Plaintiff), 

Appellant, 

versus 

Romanath  Roy  and  others  (Defendants), 

Respondents. 

Where  in  a  suit  on  a  hon.1  which  recites  that  con- 
sideration passed  the  defendant  admits  the  execution 
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of  the  bond,  but  avers  that  he  received  no  consideration, 
or  only  part  of  the  consideration,  the  onus  lies  on 
the  defendant  to  show  that  the  recitals  in  the  bond  are 
not  correct. 

Reference  in  the  first  case, — In  this  case, 
the  defendant  admits  the  execuiion  of  the 
bond,  but  avers  that  out  of  the  sum  covered 
by  it,  he  only  received  Rs.  3,  and  the 
question  arises,  upon  whom  the  onus  of 
proving  the  consideration,  to  the  extent  of 
the  sum  not  admitted  by  the  defendant, 
rest& 

According  to  the  ruling  in  Weston  and 
Revell,  Administrators  of  Lethuillier  versus 
Chaundraney,  Administratrix,,  page  231, 
Morton's  Notes  of  Cases,  it  was  held  that 
Bengal  bonds  are  simple  contracts  and  not 
speciahies ;  and  there  appear  to  be  conflict- 
ing rulings  of  the  High  Court  with  regard 
to  the  party,  upon  whom  the  onus  of  proving 
the  consideration,  or  want  of  consideration, 
whea  pleaded  in  a  bondsuit,  rests.  I  think 
the  point  depends  in  some  measure  upon  the 
form  of  the  pleadings. 

.  In  the  present  case,  the  plaintiff  merely 

denied  the  defendant's  allegation  that  he  had 

JuKut  Chunder    Chow-     not  received  the  sum 

dhry ( plaintiff ),appenantr.v.  of  Rs.  3,  and  accord- 

Bhugwan  Chunder  Futteh-  |„^     ^^     ^^e     rulings 

dar,  defendant,   pag6  57,  "    ,  .       .               ^P 

Hay's  Reports  No.  I.July  noted  m  the  margm, 

1862;    Kishcndyal    Singh      I   threw    the  onus   of 

another    (plaintiffs),    re-     the   Consideration  to 

8pondents,pagre33i,  Hay's      the  extent  of  the  SUm 

Rcports.No.3.March.s63;     ^^^  admitted  on  de- 

Sivaram  Maiyan,  against      ^      j  i  1 

Sanni  Aiyan,  page  447,  tendant ;  but  as  those 
Madras  High  Court's  Re-     rulings  are  opposed  to 

^Vk  ;'1u#i;'':f  th^     «he  following  rulings, 

Privy  Council  in  the  case      VIZ.,      liaboo       Ghan 

of  Chowdhry  Deby  Persad     Sam  Singh   (defend- 

vs.ChowdhryDo>vlut  Singh  v      annnll^inf       »,c 

6W.R,page55,(P.C.);     ^nj)     appellant,     vs. 

7W.R.,  page 441;  alsoon     LliuKOwree        Smgh 

this  subject,  see  S.  D.  A.,     (plaintiff),     respond- 

'^^'^L^^l^lT^2^  n'.':  ent,  p.  197,  W.  R., 
pp«4*»55»  o'2>  »247> '321 ,  I  ^    rpiV    •     T^ 

1859,  PP- u3i  »25>  j  >S6o,  10O4;    lekait    loop 

p.  4'9J  7  W.  R.,  p  42S;  Miingul    Sinffh    (de- 

also   the    case  of    Manic  r^„j°  ♦x       «.       n      * 

Lall     Baboo    (plaintiff),  fendant),     appellant, 

appellant,  vs.  Ram  Dass  VS.  Anundo  Roy 
Mozoomdar,  p.  i32,W.  R.,     (plaintiff),     respond- 

^'*'*-^-  ent,    page     111,    W. 

R.,  Vol.  III. ;  Mussamut  Jhaloo  (defendant), 
appellant,  vs.  Sheik  Furzund  AH  (plaint- 
iff), respondent,  page  203,  W.  R.,  Vol.  V., 
I  beg  10  solicit  the  opinion  of  the  High 
Court  as  to  whether  I  was  right  in  throwin 
the  onus  on  the  defendant. 


y[Vol.Xll 

d   mse. — Ix  thi5 
c^er  money  lent 


Reference  in  the  setond  ^se. — Ix  this 
case,  the  plaintiff  sues  to  Teener  money  lent 
upon  a  bond,  alleging  that  the  defendants 
and  another  person  borrowed  from  him 
Rs.  100,  and  executed  the  bond  in  his  favor; 
that  one  of  the  debtors  has  paid  his  share 
of  the  loan  ;  and  plaintiff  now  sues  to  recover 
the  balance  from  the  defendants. 

The  defendants  admit  the  execution  of 
the  bond,  but  deny  that  any  consideraiion 
has  passed.  They  further  allege  that  the 
bond  was  of  the  nature  of  an  indemnity- 
bond.  The  Lower  Court,  laying  the  burden 
of  proof  on  the  plaintiff,  has  found  that  he 
has  been  unable  to  prove  the  passing  of  con- 
sideration, and  has  dismissed  the  case. 

It  is  urged  on  appeal  that  the  Lover 
Court  ought  10  have  decreed  the  claim  in 
plaintiff's  favor,  inasmuch  as  defendants  ad- 
mitted the  execution  of  the  bond,  and  that 
as  they  took  the  special  |)lea  that  no  consi- 
deration had  passed,  the  onus  probandi  lay 
upon  them.  Both  parties  have  cited  prece- 
dents of  the  High  Court  in  support  of  their 
respective  arguments,  and  in  consequence  of 
the  conflicting  rulings,  have  applied,  under 
Section  22  ot  Act  XI.  of  iS6^,  that  the 
question  of  law  "  upon  which  party  the  bur- 
den  of  proof  lies,"  may  be  referred  to  the 
High  Court  for  iis  decision. 

The  High  Court  rulings  bearing  upon  the 
.r,.  .    -^     .  point  are  noted 

In  support  of  PI  ai  nil  firs  plea. 
W.  R.,  Vof.  X. 


p.  132. 

Do.        do.,  p.  407. 

Marshall's  ) 

Reports        )  P'  ^7- 

W.  R.,  Vol.  V.      p.  70. 

S.  D.  R.  of  iS.s-S,  3ath  July 
185S,  Moharajah  Shumbhoonath 
bin$^h  (defendant),  appellant. 
//;  support  of  Defendants  plen. 

.S.  D.  decision  of  1S53,  p.  25. 

W.  R.,  Vol.     V.  p.  203. 

W.  R.,  Vol.  III.    p.  til. 

Kxtra  Vol.,  W.  R.,  p    197. 


in  the  margin. 
In  my  own  opi- 
nion, in  a  case 
where  the  de- 
fendant admits 
execution  of  the 
bond  which  con- 
tains a  reciul 
that  money  pass- 
ed, such  admis- 


sion  creates  evi- 
dence against  the  defendant,  which  he  is 
bound  to  refute  by  showing  that  no  debt  is 
due,  if  he  takes  the  special  plea  that  no  con- 
sideration passed.  This  is  the  principle  of 
law  which  has  been  noted  in  the  later  deci- 
sions of  the  High  Couit,  and  which  should, 
I  think,  govern  the  present  case.  Similarly, 
on  the  question  as  to  whether  the  bond  is  a 
mere  indemnity-bond  or  not,  the  defend- 
ant admits  the  execution  of  the  bond,  but 
pleads  in  defence  that  it  was  not  a  bond 
intended  to  create  an  immediate  debt.  In 
my  opinion,  the  burden  of  proving  it  to  be 
an  indemnity-bond  lies  on  the  defendant, 
who  thus  seeks  to  restrict  its  operation. 

d 
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ce  with  the  application  of  both 
parties,  1  sit^mit  the  case  for  the  decision  of 
the  High  Court,  with  my  own  opinion  as 
above  recorded. 

These  cases  were  re/erred  to  the  Full  BeJich 
by  Peacock,  C.  J.,  and  Mittcr,  J  ,  ///  conse- 
quence of  the  conflicting  decisions  cited. 

1  he  judgment  of  the  Full  Bench  was  deli- 
vered asfotloivs  by — 
Peacock,  C\  f.—ln  these  two  cases,  the 
defendants   adraii   in   the   bonds   that   they 
Tcceived   the  consideration.      Those  admis- 
sions are  evidence  against  them,  though  not 
conclusive.     If   ihey    dispute   the   consider- 
ation, the  onus  lies  upon  them  to  show  that 
the  recitals  in  the   bonds  wliich  they   have 
executed  are  not   correct.     This   has   been 
substantially  decided  by  the  Privy   Council 
In  the  case  of  Debee  Pershad  versus  Banee 
Pershad,  decided  on  the  13th  of  December 
1844,  and  reported  in  6ih  Weekly  Reporter, 
page  55.    See  also  the  case  of  Saheb  Perhlad 
Singh   versus    Budhoo    Singh,    decided    by 
the  Privy  Council  on  the  12th  March  1869, 
and  reported  in  12th  Volume  of  the  Weekly 
Reporter,  page  6.  .      t  ^ 

The  cases  will  be  sent  back  to  the  Judges 
who  submitted  them  to  this  Court  respect- 
ively, with  this  expression  of  the  Court's 
opinion. 


Bahoos  Motee  Lall  Mookerjee  and  Issur 
Chunder  Chucker butty  for  Respondent. 

A  landlord  cannot  brin^  a  suit  to  compel  a  ryot  to 
execute  a  kubooleut,  unless  he  first  tenders  a  pottah  to 
the  ryot  sudi  as  he  is  entitled  to  receive  under  Section  9, 
Act  X.  of  I S5-;;  and  a  suit  for  a  kubooleut  at  an  enhanced 
rate  of  rent  cannot  be  supported  without  a  previous 
notice  under  Section  13,  Act  X.  of  1^59. 


The  7th  September  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  F.  B. 
Kemp,  A.  G.  Macpherson,  and  Dwaikanaih 
Mitter,  Judges. 

Kubooleut— Potteh— Suit— Notice—Sections  9 
and  13,  Act  X.  of  1859. 

Case  No*  1522  of  1868  under  Act  X.of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Jessore, 
dated  the  30th  March  186S,  reversing  a 
dicisi(m  of  the  Deputy  Collector  of  Ma- 
goorah,  dated  the  jist  December  1866. 

Ukhoy  Sunker  Chuckerbutty  (Defendant), 

Appellant, 

versus 

Rajah  Indro  Bhoosun  Deb  Roy  (Plaintiff), 

/Respondent. 

Baboos  Grija  Sunkur  Mojoomdar   and 
Bungshee  Dhur  ISein  for  Appellant. 


This  case  was  referred  to  the  Full  Bench  by 
Loch  and  Mitter,  J  J.,  under  the  following . 
remarks : — 

Loch,  J. — Plaintiff  sues  for  a  kubooleut 
at  enhanced  rates.  Defendant  pleads  pay- 
ment of  rent  at  a  uniforih  rate  of  Rupees  26 
for  upwards  of  20  years,  and  alleges  that  he 
holds  a  mouroosee  tenure  and  denies  his 
liability  to  enhancement. 

The  Lower  Appellate  Court,  setting  aside '*' 
the  judgment  of  the  fiist  Court,  has  given 
plaintiff  a  decree.  The  Additional  Judge 
rejects  the  defendant's  receipts  on  what 
appears  to  the  Court  unsatisfactory 
grounds,  and  holds  that  there  is  no  proof  of 
a  uniform  payment  of  rent  for  20  years. 

A  special  appeal  has  been  preferred  on  the 
following  grounds : — 

hirst. — That  the  suit  for  a  kubooleut  will 
not  lie  as  there  was  no  previous  tender  of  a 
pottah,  as  required -by  Section  9,  Act  X. 
of  1859. 

Second. — That  plaintiff  has  failed  to 
mention  in  his  plaint  the  period  for  which 
he  demands  the  kubooleut. 

Third. — That  no  notice  was  served  as 
required  by  Section  13.  Act  X.  of  1859. 

Fourth. — The  Lower  Court  was  wrong  in 
holding  that  a  uniform  payment  of  rent  for 
20  years  was  necessary  under  Act  X.,  for  the 
law  only  requires  the  tenant  to  prove  that  the 
rate  of  rent  has  not  been  changed  for  the  last 
20  years  which  has  been  done. 

Fifth. — The  decision  of  the  Judge  is  de- 
fective in  investigation,  which  affects  the 
case  on  the  merits. 

In  support  of  the  first  objection  taken  in 

the  grounds 
of  appeal,  the 
cases  given  in 
the  margin  {a) 
have  been 
quoted;  other 
cases,  also 
noted  in  the 
margin  (3), 
are  pointed 
out  on  the 
other  side  as  opposed  10  the  position  con^ 
I  tended  for  by  the  special  appellant. 


(rt)  Marshall's  Reports  ...    p.  400. 

1  W.  Keporter  ..pp.  .Si  Si.^2. 

2  Do p.     56. 

2         Do p.     96. 

10       Do. I  Full  Bench,  p.     lii. 


{l>) 


I  W.  Reporter  p. 

3  1^0 P- 

4  Do p. 

5  Po P- 

7  Do p. 

8  Do p. 


49. 

30. 

33, Act  X. 
88, 

2>2. 
472. 
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The  cases  reported  in  Marshall  and  at  i 
W.  R.,  pages  8i  and  82,  and  2  W,  R.,  page 
96,  lay  down  the  rule  that  a  landlord  is  not 
entitled  to  sue  for  a  kubooleut  unless  he  has 
either  granted  a  pottah  or  has  tendered  a 
pottah  to  the  ryot.  The  case  reported  in  2 
W.  R.,  page  .56,  turns  on  the  terras  of  a  con- 
tract, and  is,  therefore,  not  applicable  to  sup- 
port appellant's  argument  while  the  Full 
Bench  ruling  is  not  in  point,  for  though  the 
Chief  Justice  in  delivering  judgment  in  that 
case  expressed  an  opinion  that  the  Court 
went  to  a  great  extents,  when  it  is  held  that 
a  tender  was  not  actually  necessary,  a  rule 
which  he  thought  should  not  be  extended, 
yet  that  was  not  the  question  which  the  Full 
Bench  had  then  before  it. 

On  the  other  hand,  we  find  that,  in  the 
case  reported  in  i  W.  R  ,  page  49,  the  Judges 
who  decided  it  held  *'that  the  High  Court 
had  already  decided  that  Section  9,  Act  X. 
of  1859,  ^^^s  not  require  that  the  potiah 
should  l^e  tendered  before  suit,  but  merely 
that  the  condition  on  which  it  is  to  h%  decreed 
is  that  a  pottah  shall  be  given  in  exchange." 
In  the  case  quoted  from  Vol.  III.,  W.  R., 
it  appears  to  me  that  the  present  question 
was  not  thoroughly  considered  by  all  the 
Judges.  The  attention  of  the  Court  was 
principally  occupied  by  the  major  question 
as  to  the  proper  mode  of  enhancing  the  rates 
of  a  tenant  having  the  right  of  occupancy. 
That  case  was  before  the  whole  Court,  and 
Mr.  Justice  Trevor,  and  four  other  Judges 
concurring,  held  that  **  the  ordinary  and  most 
**  proper  mode  of  proceedings  to  be  adopted 
"by  a  zemindar  or  other  person  wishing  to 
"enhance  the  rent  of  his  tenant,  is  doubtless 
"to  serve  a  notice  under  Section  13  in  the 
"  first  instance,  and  then  by  a  suit  for  the 
"  recovery  of  that  rent  to  be  brought  wiihin 
"  the  term  specified  in  the  proviso  at  the 
"end  of  Section  32,  Act  X.  of  1859,  but  that 
"it  is  also  competent  10  a  zemindar  or  other 
''person  to  bring  an  action  for  a  kubooleut, 
"  and  in  that  form  to  raise  the  question  as  to 
the  particular  enhanced  rate  at  which  the 
pottah  and  kubooleut  shall  be  exchanged 
"  between  the  parties."  Other  Judges,  who 
concurred  with  Mr.  Justice  Trevor  as  to  the 
answer  to  be  given  to  the  Division  Bench 
which  had  referred  that  case,  did  not  allude 
to  this.  Mr.  Justice  Morgan  remarked  that 
the  appropriate  form  of  suit  in  a  case  like 
the  present,  is  a  suit  for  enhancement 
brought  after  due  service  of  notice  specifying 
the  grounds  on  which  an  enhancement  of 
tent  is  claimed  according  to  the  provisions 
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of  Section  13,  Act  X.  of  1859. y^Mr.  Jus- 
tice Norman,  referring  to  ^Jrc  case  of 
Romanath  Chowdhry  z'^rjwj  Bhoobun  Mohun 
Biswas,  held  that  a  suit  for  a  kubooleot  ii 
not  maintainable,  except  in  the  case  provid- 
ed for  by  Section  9.  The  Chief  Justice 
held  that  the  landholder  could  not  sue  for  a 
kubooleut  at  an  enhanced  rent  without  giv- 
ing  the  notice  required  by  Section  13,  Act 
X.  of  1859;  but  with  regard  to  the  point, 
whether  the  landlord  could  sue  for  a  kuboo- 
leut at  an  enhanced  rent,  without  tendering 
a  potiah,  he  held  that  such  a  sail  might  be 
maintained,  if  notice  of  enhancement  had 
been  given  for  the  purpose  of  determining 
the  amount  to  which  the  rent  may  be  en« 
hanced. 

In  the  cases  reported  in  Volumes  IV. 
and  V.  of  the  Weekly  Reporter,  it  was 
held  that,  when  the  suit  is  for  determination 
of  rent  as  well  as  for  a  kubooleut,  the  previoos 
tender  of  a  pottah  is  not  enjoined  by  kw, 
and  that  it  is  sufficient  if  the  decree  orders 
the  delivery  of  a  pottah  before  the  decree 
is  given  effect  to.  The  Judges  who  disposed 
of  the  case  reported  in  Volume  VII ,  Weekly 
Reporter,  page  282,  did  soon  similar  grounds 
10  the  above,  and  the  case  reported  in 
Volume  VI II.,  Weekly  Reporter,  was  dis- 
posed of  with  reference  to  the  judgments 
reported  in  the  previous  volumes  which  are 
quoted  in  the  judgment. 

The  case  of  Sham  Kanth  Chowdhry  vtrsus 
Bhoobun  Mohun  Biswas,  is  reported  in  the 
Special  Number  of  the  Weekly  Reporter,  page 
183.     The  question  whether  the  tender  of  a 
pottah    was   necessary   before   the   landlord 
could  bring  a  suit  for  a  kubooleut  \i*as  not 
determined  in  that  case.    The  majority  of  the 
Judges  held  that  a  suit  for  a  kubooleut  would 
lie  without  previous  notice  under  Section  13, 
Act  X.  of   1859.     The   Chief  Justice  con- 
sidered that  the  question  did  not  arise  as  the 
defendant  in  the  case  was  a  trespasser,  while 
Mr.  Justice  Norman,  while  agreeing  with  the 
view  taken  by  the  Chief  Justice,  held  that  a 
pottah  must  be  drawn  up  as  actually  tender* 
ed  to  the  ryot,  before    the   landholder  can 
acquire  a  right  to  call  on  the  ryot  to  give  a 
kubooleut.     It  appears  to  me  that  the  law^ 
upon  the  point  before  us,  viz.,  "  whether  the 
tender  of  a  pottah  is  necessary  before  Ihc 
landlord  can  bring  a  suit  for  a  kubooleat," 
as  well  as  on  the  other  question,  whether  a 
suit  for  a  kubooleut  at  enhanced  rates,  with- 
out previous  service  of  notice,  can  lie,  is 
still  in  a  very  unsettled  state.     On  the  first 
point  we  have  conflicting  judgments,  as  well  • 
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as  on  the%secoQd»  and  it  cannot  be  said  that 
they  were  disposed  of  by  a  majority  of  the 
Court  in  th^  case  of  Thakooranee  Dassee 
tried  by  the  fifteen  Judges,  for  the  majority 
pronounced  no  opinion  on  either  of  these 
points;  and,  as  much  diversity  of  practice 
continues,  and  the  Judges  of  the  High 
Court  differ  in  opinion  on  both  points,  I 
tbinic  it  would  be  advisable  to  submit  both 
questions  for  the  judgment  of  a  Full  Bench 
of  this  Court 

The  second  point  taken  in  appeal  has,  we 
think,  been  disposed  of  in  the  judgment  of 
the  Full  Bench  reported  in  Volume  X., 
Weekly  Reporter,  pages  18  and  19,  when  the 
majority  of  the  Court  held  that  the  plaint 
not  specifying  the  dale  for  the  commencement 
of  the  kubooleut  sought  for,  was  not  suOicient- 
ly  specific,  and  that  the  Court  in  which  it 
was  presented  ought  to  have  returned  it, 
but  that  the  plaint  having  been  admitted 
and  the  case  heard,  the  Judge  might  have 
Bupplied  the  omission  in  the  decree  by  spe- 
cifying the  time  from  which  the  kubooleut 
oi^ht  to  commence.  We  therefore  reject 
this  ground  of  appeal. 

The  third  objection  taken  has  been  consi- 
dered with  the  first. 

We  think  on  the  fourth  objection  that 
the  Judge  is  wrong.  The  law  does  not, 
as  supposed  by  the  Judge,  require  the 
O'Ot  to  prove  uniform  payment  of  rent 
for  20  years,  but  (see  Section  4,  Act  X., 
1859)  to  prove  that  the  rent  at  which  the 
land  is  held  has  not  been  changed  for  a 
period  of  20  years. 

With  regard  to  the  fifth  ground  taken 
in  special  appeal,  we  think  the  grounds 
assigned  by  the  Judge  for  rejecting  the 
dakhilahs  to  be  quite  insufficient,  particularly 
when  they  had  been  attested  by  the  person 
who  gave  them,  to  whose  evidence  the 
Judge  took  no  exception.  We  forbear  to 
pass  any  final  order  in  this  case  till  the 
result  of  the  reference  to  the  Full  Bench 
is  known. 

The  judgment  of  the  Full  Bench  was  deli- 
vered  as/otloivs  by — 

Peacock^  C  y.  (the  other  Judges  con- 
curring).— 1  see  no  reason  to  •  change  the 
opinion  which  I  expressed  in  the  Full  Bench 
case  reported  in  3  Weekly  Reporter,  page 
119,  thai  a  landholder  cannot  sue  for  a 
kubooleut  at  an  enhanced  rate  of  rent  with- 
out giving   ibe  notice  required  by  Section 


13  of  Act  X.  of  1859.  At  the  time  of 
the  Full  Bench  decision  in  10  Weeklv 
Reporter,  page  14,  I  certainly  thought  that 
I  was  in  a  minority  in  the  P^ull  Bench  deci- 
sion of  the  19th  of  June  1865,  the  first  Full 
Bench  decision  to  which  1  have  referred. 
I  have,  no  doubt,  1  was  misled  by  the 
marginal  note  in  that  case,  in  which  it  was 
said  that  "a  suit  for  a  kubooleut  may  be 
•*  brought  without  notice  of  enhancement 
"(Peacock,  C.  J.,  and  Norman,  J.,  dissent- 
"ing);  but  in  such  a  suit  brought  without 
'•notice,  the  kubooleut  cannot  be  decreed 
"except  to  commence  with  the  year  follow- 
"  ing  that  in  which  the  decree  is  given." 

According  to  my  recollection  at  the  time, 
I  thought  that  that  marginal  note  was 
correct,  but  it  appears  now  that  there  was 
not  a  majority  of  the  Judges  of  the  Full 
Bench  in  favor  of  that  position.  Many  of  the 
Judges  did  not  express  any  opinion  on  that 
point,  and  it  did  not  arise  in  the  case.  In 
the  Full  Bench  decision,  reported  in  page 
183  of  Sutherland's  Special  Number,  it  was 
not  held  that  a  suit  for  a  kubooleut  at 
enhanced  rent  would  lie  without  notice,  but 
merely  that  a  suit  for  a  kubooleut  would  lie 
without  notice  under  Section  13,  Act  JC.  of 
1859.  I  cannot  aid  much  to  what  I  said  in 
the  first  Full  Bench  case  to  which  I  have 
referred;  but  it  is  clear,  as  shown  by  Mr. 
Justice  Norman,  that,  if  the  commencement 
of  the  action  for  a  kubooleut  at  an  enhanced 
rate  of  rent  is  tantamount  to  a  notice  under 
Section  13,  the  commencement  of  the  action 
creates  a  cause  of  action  which  did  not  exist 
at  the  time  when  the  suit  was  commenced, 
whereas  a  cause  of  action  must  accrue  before 
a  suit  can  be  commenced  upon  it. 

Again,  if  a  notice  of  enhancement  be 
given  under  Section  13,  six  months  before 
the  month  of  Chyet,  that  notice  can 
merely  be  lo  enhance  the  rents  of  the  en- 
suing year.  If  such  notice  were  given,  no 
suit  could  be  commenced  before  the  ensuing 
year  for  enhanced  rates  for  that  year,  and 
the  ryot,  under  Section  19,  knowing  that 
his  landlord  intended  to  enhance  his  rent, 
might  in  or  before  the  month  of  Chyet 
after  the  notice  relinquish  the  land  in  respect 
of  which  the  rent  was  sought  to  be  en- 
hanced. But  if  the  suit  to  enhance  is 
tantamount  to  a  notice,  it  must  be  com- 
menced in  or  before  the  month  of  Chyet, 
in  order  to  enhance  the  rent  of  the  succeed- 
ing year,  and  if  commenced  six  months 
before  the  end  of  Chyet,  all  the  expenses 
of  the  suit   might   be  incurred   before  the. 
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end  of  Chyet,  and  the  whole  expenses  of 
the  suit  and  the  vexation  attending  upon 
it  would  be  unnecessarily  incurred  if  the 
tenant  in  the  month  of  Chyet  should  give 
notice  of  his  intention  to  relinquish  the  land. 

I  think  it  was  urged  in  the  course  of  the 
argument  that,  if  the  suit  was  brought  before 
the  month  of  Chyst,  the  tenant  would  not 
be  allowed  to  relinquish.  But  if  that  con- 
tention is  correct,  it  shows  that  the  com- 
mencement of  the  suit  would  deprive  the 
ryot  of  the  right  to  avail  himself  of  the 
provisions  of  Section  19  of  the  Act.  It 
appears  to  me  to  be  quite  clear  that  a  suit 
to  enhance  is  not  tantamount  to  a  notice 
given  before  the  commencement  of  the  suit. 

As  to  the  other  point,  it  appears  to  me 
that  a  suit  cannot  be  brought  to  compel 
the  tenarft  to  execute  a  kubooleut  unless  the 
landlord  has  tendered  a  pottah  to  him,  such 
as  he  was  entitled  10  receive.  Wheiher  after 
the  expiration  of  the  notice  to  enhance,  a 
suit  could  be  commenced  to  declare  what 
were  the  fair  and  reasonable  rents,  and  that 
the  tenant  would  be  bound  to  execute  a 
kubooleut  at  those  rents  upon  the  landlord's 
executing  or  tendering  him  a  pottah,  is  a 
matter  on  which  it  is  not  necessary  for  me 
to  express  any  opinion.  It  was  slated  in 
argument  that  there  is  a  case  to  that  effect 
decided  in  the  Agra  Court.  We  have  not 
seen  the  report  itself,  but  merely  an  abstract 
of  it  cited  from  a  text-book. 

The  first  question  must  be  answered  in 
the  affirmative  thar,  in  order  to  entitle  a 
landlord  to  sue  for  a  kubooleut,  he  must 
tender  a  pottah ;  and  as  to  the  second 
question,  we  hold  that  a  suit  for  a  kubooleut 
at  an  enhanced  rate  of  rent  cannot  be  sup- 
ported without  a  previous  notice  under  Sec- 
tion 13,  Act  X.  of  1859. 

The    decision    of    the    Lower   Appellate 
Court  will   be    reversed    with   the   costs   of 
this  appeal,   and   the  costs    in    the    Lower 
•'Appellate  Court. 


The  71  h  September  i86j 

Present: 

The,Hon'ble  Sir  Barnes  Peacock.  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  F.  B. 
Kemp,  A.  G.  Macpherson,  and  Dwarka- 
nath  Mitter,  Judges, 

Auction  -  purchaser—Suit— Estoppel— Section 
27,  Act  X.  of  1859. 

Cases  Nos.  3293  and  3294  of  i868. 

Special  Appeals  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  the 
24'Pergunnahs,  dated  the  i^th  September 
1 868,  affirming  a  decision  of  the  Sudder 
Ameen  of  that  District,  dated  the  nth 
March  1868. 

Chunder  Narain  Ghose  (PlaintifiF),  Appellant, 

versus 

Kasheenath  Roy  Chowdhry  and  others  (De- 
fendants), Respondents, 

Baboos   Sreenath    Dass   and    Bungsheedhur 
Sein  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboos  Ashootosh 
Dhur  and  Ashootosh  Chatterjee  for 
Respondents. 

A  purchaser  at  an  auction-sale  sued  to  have  his  name 
reiristered  in  the  zemindary  serishta  in  respect  of  certain 
lands  purchased  at  an  auction-sale  for  arrears  of  rent, 
but  not  until  after  his  application  to  the  Collector 
under  Section  27,  Act  X.  of  1S59,  had  been  rejected. 
Both  the  Lower  Courts  decided  that  the  suit  was  barred 
by  Section  2,  Act  VI II.  of  18^9.  Held  that  the  pro- 
ceeding under  Section  27,  Act  X.  of  1859,  held  by 
the  Collector,  did  not  bar  the  subsequent  suit  in  the 
Civil  Court. 

These  cases  were  referred  to  the  Full  Bench 
by    Glover    and  Mitter,   J  J.,   under  the 
following  remarks : — 

Glover,  J. — The  plaintiffs  in  this  case  sued 
to  have  their  names  registered  in  the  zemin- 
dar's serishiah,  in  respect  of  certain  lands 
purchased  by  them  at  an  auction-sale  for 
arrears  cf  rent.  They  had  previously 
applied  to  the  Collector  under  Section  27, 
Act  X.  of  1859,  but  that  officer  had  rejecieJ 
iheir  application. 

The  Court  of  first  instance,  and  afterwards 
the  Subordinate  Judge  on  appeal,  decided  . 
that    I  he    suit    was    barred    bv    Section  1, 
Act  VIII.  of  1859. 

A  decision  of  this  Court  in  the  case  of 
Mahomed     Noor     Buksh     versus    Mohan, 
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Chunder  ^^ddar  and  oihers,  6  Weekly 
Reporter,  paga67,  has  been  shown  to  us  in 
which  ibis  ruling  is  laid  down. 

We  are  not,  however  (with  all  respect  for 
the  learned  Judges  who  passed  that  de- 
cision), prepared  to  hold  that  a  proceeding 
under  Section  27,  Act  X.  of  1869,  held  by 
the  Collector  bars  a  subsequent  suit  in  the 
Civil  Court. 

The  proceedings  under  Section  27  are 
essentially  summary,  and  I  do  not  under- 
stand how  the  ordinary  remedy  of  a  Civil 
Court  suit  can  be  taken  away  except  by 
express  legislative  enactment. 

The  words  of  Section  27  are  permissive, 
not  peremptory  ;  a  party  requiring  his 
name  to  be  registered  may  apply  to  the 
Collector,  not  shall  apply  to  the  Collector. 

Moreover,  even  the  word  shall  has  been 
held  by  this  Court  in  reference  to  Section  25 
of  the  Act  not  10  limit  the  jurisdiction. 

If  Section  27  meant  that  a  party  electing 
10  apply  to  the  Collector  for  relief  was  there- 
by precluded  from  any  other  means  of  estab- 
lishing his  right,  I  presume  that  the  fact 
would  have  been  clearly  stated.  Rights 
cannot  be  taken  away  by  implication. 

It  appears  to  me,  therefore,  that  this  civil 
suit  will  lie,  but  as  this  opinion  is  opposed 
to  that  of  Justices  Loch  and  Norman  in  the 
case  above  referred  to,  this  case  must  be  sent 
up  to  the  Full  Bench  for  an  authoritative 
ruling. 


The  judgment  of  the  Full  Bench  was  de- 
livered as  follows  by — 

Peacock,  C.  7.— Section  27,  Act  X.  of 
1859,  directs  that  every  zemindar  or  superior 
tenant  is  required  to  admit  to  registry  and 
otherwise  give  effect  to  all  transfers,  when 
made  in  good  faith,  and  all  successions  aiul 
divisions.  There  is,  therefore,  a  direction 
by  an  Act  of  the  Legislature  to  admit  to 
Vol  XII. 


registry,  not  for  the  benefit  of  the  public* 
but  for  the  benefit  of  a  private  individual. 
It  appears  to  us  that  a  breach  of  that  direc- 
tion of  the  Legislature  gives  a  cause  of  ac- 
tion to  the  private  individual,  who  would 
have  a  right  to  sue  in  the  Civil  Court  unless 
exclusive  jurisdiction  is  given  to  some  other 
Court,  or  unless  concurrent  jurisdiction  to 
maintain  the  suit  is  given  to  another  Court 
and  the  party  seeks  his  remedy  in  such  other 
Court. 

In  the  present  case,  therefore,  the  question 
arises  whether  the  proceedings  taken  against 
the  zemindar  were   proceedings  in  a  civil 
suit  for  a  cause  of  action.     It  has  been  held 
in  the  Full  Bench  case  to  which  reference 
has  been  made,  reported  in  the  special  num- 
ber  of  the  Weekly  Reporter,  page  1 18,  that 
an  application  made  to  the  Collector  under 
Section  25  of  the  Act  is  not  a  suit;  and  in 
the   Full   Bench    decision    reported   in  the 
same   volume,    page  90,   it   was   held  that 
proceedings  under  Section  28  were  a  suit. 
The  words  in  Section  28  are,  however,  very 
different  from  those  in  Section  25  or  Section 
27.     In    Section  28  there   are    the    words: 
"  Every  such  suit  shall  be  instituted  within 
"  the  period  of  1 2  years  from  the  time  when 
"the  title  of  the  person  claiming  the  right 
"  to  assess  the  land  or  dispossess  the  grantee 
"or  of  some  person   claiming  under   him, 
"  first  accrued ; "    but  those  words  are  not 
contained  in  Section  25  or  in  Section  it. 

It  appears  to  us  that  Section  27  falls 
within  the  same  rule  as  Section  25,  and  that 
the  proceedings  authorized  to  be  taken 
before  the  Collector  under  Section  37  were 
not  proceedings  in  a  suit;  consequently 
that  those  proceedings  were  no  bar,  under 
Section  2,  Act  VIII.  of  1859,  to  this  suit. 

These  cases  will  go  back  to  the  Court  of 
first  instance  to  be  tried  on  the  merits. 
The  costs  will  abide  the  ultimate  decision 

of  the  suit. 

81-a 


\ 


APPEALS  FROM  ORIGINAL  JURISDICTION. 


The  lath  April  1869. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7., 
Chief  Justice,  and  the  Hpn'ble  A.  G. 
Macpherson,  Judge. 

Stamps-Promissory  note. 

Appeal  from  the  judgment  of  the  Hon'hle 
7.  B.  Phtar,  exercising  the  ordinary 
original  civil  jurisdiction  of  the  High 
Court. 

L.  Gomes  (Plaintiff),  Appellant, 

versus 

J.  Yoang  and  others  (Defendants), 
Respondents* 

Messrs.  J.  T.    Woodroffe  and  Z.  A.  Mendes 
for  the  Appellant 

Mr.  Marindin  for  the  Respondents. 

A  promissory  note  is  sufBciently  stamped  if  the  stamp 
is  soiScient  to  cover  the  principal  sum  secured  by  the 
Bote* 

Tht  following  is  the  judgment  of  Phear,  J,y 
in  the  Original  Court: — 

After  giving  the  best  consideration  I  can 
U>  the  words  of  the  Act,  and  some  consulta- 
tion with  one  of  my  brother  Judges,  I  am  of 
opinion  that  Section  22  of  Act  X.  of  1862, 
applies  to  the  promissory  note*  in  this 
case.  This  promissory  note  is  clearly  equi- 
valent to  a  Bill  of  Exchange,  for  it  is  a 
negotiable  instrument  payable  to  order,  and 
if  endorsed,  it  would  be  strictly  an  order  for 
money  within  the  words  of  the  Section.    But 


•  The  promissory  note  was  in  the  following  terms  t — 
"Twelve  months  after  date  we  jointly  and  severally 
"  promise  to  pay  to  Mr.  L.  Gomes,  or  order,  the  sum  of 
Rapees  (1,000)  one  thousand,  with  interest  at  three  (3) 
p€r  cent,  per  mensem  for  value  received  in  cash,  inter- 
est bcin^  payable  monthly." 
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had  I  thought  otherwise,  inasmuch  as  the 
words  of  Sections  15  and  17  are  entirely 
permissive,  I  would  not  have  exercised  the 
discretion  reposed  in  the  Court  by  those 
Sections  in  favor  of  a  promissory  note  so 
exactly  resembling  a  Bill  of  Exchange,  and. 
therefore,  as  I  think,  within  the  mischief 
provided  for  by  Section  22,  unless  I  was 
satisfied  that  the  case  was  one  of  an  excep« 
tlonal  character ;  and  as  to  that,  I  have  no 
evidence  before  me  to  make  me  think  this 
case  is  essentially  different  from  the  ordina- 
ry run  of  suits  brought  on  promissory  notes. 

I  have  already  said,  in  the  course  of  the 
case,  that  I  consider  the  note  insufficiently 
stamped.  I  come  to  this  conclusion,  because 
I  am  of  opinion  that  the  interest  which 
became  due.  at  the  date  of  maturity  must, 
for  purposes  of  estimating  the  stamp,  be 
added  to  the  amount  which  is  in  terms  secur- 
ed by  the  note,  otherwise  the  revenue  might 
be  materially  defrauded  by  the  simple  ex- 
pedient of  obligations  to  pay  money  at  a  fu- 
ture date  being  drawn  in  a  form  which  makes 
a  large  portion  of  the  debt  take  the  shapei 
of  interest. 

I,  therefore,  feel  bound  to  reject  this  pro- 
missory note  as  evidence,  and  as  this  is  the 
sole  foundation  of  plaintiff's  suit,  that  suit 
must  be  dismissed,  but  without  costs. 

The    following  is    the  judgment   of    the 
Appellate  Court :— 

Peacock,  C  J. — It  appears  to  me  thai 
the  promissory  note  was  sufficiently  stamped, 
It  being  sufficient  to  cover  the  principal  sum 
secured  by  the  note. 

The  word  "sum"  in  the  English  Act 
has  been  held  to  be  the  principal  sum ;  and 
I  see  no  difference  between  the  words  "  for 
a  sum  payable,"  in  the  Indian  Act,  and  the 
words  "  for  the  payment  of  the  sum,"  in 
the  English  Statute.  It  appears  to  me  to 
be  a  distinction  without  a  difference. 

With  reference  to  the  danger  to  the  Govern- 
ment revenue,  which  it  has  been  suggested 
might  result  from  persons  securing  the  princi- 
pal under  the  name  of  interest,  I  confess  I  do 
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not  appreciate  it.  If  the  Government  should 
suflFer  in  its  revenue  by  the  adoption  of  such 
a  practice  for  the  purposes  of  defrauding  the 
revenue  for  the  sake  of  a  few  annas,  it  has 
the  remedy  in  its  own  hands  by  amending  the 
Act.  The  revenue  has  not,  as  far  as  1  am 
aware,  been  defrauded  in  England  by  the 
construction  put  on  a  corresponding  provi- 
sion of  the  Stamp  Act.  I  should  be  very 
sorry  to  see  justice  defeated  by  holding 
that  a  man  is  to  lose  his  claim  by  making 
a  mistake  as  to  the  construction  to  be  put 
upon  the  Indian  Act,  when  the  construction 
put  upon  it  is  in  accordance  with  the  con- 
struction which  has  been  put  upon  similar 
Words  in  the  English  Statute.  The  greatest 
injustice  might  be  caused  if  we  were  to 
hold  that  the  plaintiff  should  lose  his  whole 
claim  simply  because  he  made  such  a  mis- 
take. 

I  think  the  judgment  of  the  learned 
Judge  should  be  reversed,  and  the  plaintiff 
is  entitled  to  a  decree  for  the  principal  and 
interest  due  upon  the  note.  The  interest 
will  be  at  the  rate  mentioned  in  the  pro- 
missory note  during  the  12  months  for  which 
the  note  was  to  run,  and  at  the  rate  of  6 
per'cent.  per  annum  upon  the  principal  from 
that  time  to  the  date  of  decree.  Interest 
will  run  on  the  principal  and  interest  from 
this  date  at  6  per  cent. 

.  The  costs  of  suit  and  of  this  appeal  will 
be  paid  by  all  the  defendants,  to  be  taxed 
on  scale  No.  2. 

Macpherson^  J, — 1  am  of  the  same  opi- 
nion. 


Evans  for 


The  13th  April  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  ^/., 
Ckie/  Justice y  and  the  Hon'ble  A.  G. 
Macpherson,  Judge, 

Acknowledgment  in  writing— Parol  evidence. 

Appeal  from  the  judgment  of  the  Hon'ble 
J,  B,  Phear,  exercising  the  ordinary  ori- 
ginal civil  jurisdiction  of  the  High  Court, 

Woomesh  Chunder  Mookerjce  (Defendant), 

Appellant y 

versus 

Eliza  Sageman  (Plaintiff),  Respondent, 

Mr,  J,  H,  A,  Branson  for  Appellant. 


Messrs.  J.  P,  Kenney  and  (r. 

Respondent.  • 

Where  there  is  an  acknowledsrmoot  in  writing  of  a 
debt  due,  parol  evidence  is  admissible  in  order  to 
show  to  what  debt  the  acknowledgment  related. 

The  following  judgment   was    delivered  in 
the  Original  Court  by — 

Pheary  J. — I  do  not  think  it  necessary 
for  me  to  determine  the  question  which  has 
arisen  on  the  Limitation  Act,  because  1  have 
no  manner  of  doubt  that  this  document  (the 
letter  marked  B*)  was  an  admission  of  the 
debt ;  and  as  tfie  other  defence  taken  by  Mr. 
Branson  has  failed,  I  must  give  the  decree 
asked  for,  i,  e,j  for  Rupees  i  ,8oo,  with  interest 
at  the  rate  mentioned  in  the  promissory'  noic 
A  to  the  date  of  filing  the  plaint,  and  6  per 
cent,  on  the  aggregate  amount  from  the  date 
of  decree  to  realization,  with  costs  of  trial 
and  previous  proceedings  on  scale  2. 

The  judgments  of  the  Appellate  Court   uert 
delivered  as  follows : — 

Peacockj  C.  J. — It  appears  to  me  that 
this  decree  ought  to  be  aflfirmed. 

The  defendant  signed  a  promissory  note, 
dated  1st  April  1865,  for  payment  of  1,000 
rupees  to  Eiiza  Sageman,  or  order,  with  inier- 
est  at  the  rate  of  1 2  per  cent,  per  annum  for 
value  received.  Oft  the  i8lh  of  July  1866, 
he  signed  an  acknowledgment  in  these 
words  :  "  I  further  hold  myself  responsible 
"  to  you  for  the  two  sums  of  one  thousand 
"  and  nine  hundred  rupees,  respectively, 
''  the  latter  sum  bearing  interest  at  the  rate 
**of  24  per  cent,  per  annum.  Both  these 
"sums  of  1,000  and  900  rupees,  I  engage  to 
"  pay  to  you,  with  interest  on  the  latter,  as 
"  soon  as  practicable." 

The  letter  is  addressed  to  Mrs.  White, 
but  parol  evidence  was  admissible  to  show 
that  Mrs.  Sageman  was  known  as  Mrs.  White, 
and  thai  this  letter  was  given  to  her. 

There  is  an  acknowledgment  of  two  debts 
It  is  almost  impossible  for  an  acknowledge 
mcnt  in  writing  so  to  identify  a  debt,  as  that 
no  parol  evidence  is  required   for  the   pur- 
pose of  completing  the  identification. 

In  a  case,  under  the  statute  of  frauds,  it 
was  held  that  "  if  a  letter  properly  signed 

*  The  terms  of  this  letter  are  i;iv-en  in  the  jnd  para. 
of  the  Chief  justice's  judg^ment,  and  are,  therefore,  ntit 
set  out  af^ain. 
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does  not  Contain  the  whole  agreement,  yet 
if  it  actually  refers  to  a  writing  that  does,  it 
will  be  sufiicfent,  though  the  latter  writing 
is  not  signed ;  and  parol  evidence  is  admis- 
sible to  identify  the  writing  referred  to." 
— Roscoe's  Nisi  Piius  Evidence,  page  242. 


Now,  if  parol  evidence    is  admissible    in 
such  a  case  to  identify  the  writing  referred 
to,  it  appears  to  me   to  follow    that   parol 
evidence  is  admissible  in  this  case  to  identify 
the  debt  referred  to.     Suppose  the  defend- 
ant had  said  in  the  letter,  "  1  acknowledge 
that  I  owe  you  £\,ooo  for  which  I   have 
given  a  promissory  note,"  that  of  itself  would 
not  identify  the  promissory  note  referred  to. 
Even  if  he  said  *'  I  have  given  you  a  promis- 
sorv  note  of  the    ist   February   1865,"   that 
would  not  of  itself  identify  the  note ;  but  some 
evidence  would   be    required    to    show   that 
this  particular  note  was  the  note  to  which 
the  acknowledgment  referred. 

Parol  evidence  is  admissible  for  the  pur- 
pose of  showing  parcel  or  no  parcel.  Thus, 
where  a  testator  devised  all  his  farm  called 
•Troques  farm,'  it  was  held  that  it  might  be 
shown  of  what  parcels  the  farm  consisted 
"to  show  what  were  the  particular  lands  to 
which  the  writing  referred  as  Troques  farm." 
— Roscoe,  page  25. 

It  appears  to  me,  therefore,  that  parol 
evidence  was  admissible  for  the  purpose  of 
showing  what  debt  was  referred  to  in  the 
acknowledgment  ;  and  the  plaintiff  proves 
that  the  debt  of  1,000  rupees  is  the  debt 
referred  to. 

It  is  then  said    that  the  lady  on   cross- 
examination  admitted  that  there  were  three 
debts,  and  that  the  acknowledgment  might 
as  well  have  referred  to  the  third  debt  as  to 
the  other   two  debts  to   which  she  speaks. 
No  doubt,  an  ambiguity  was  created,  as  the 
defendant  promised  to  pay  only  two  debts, 
and  there  were  three  debts  spoken  to  by  the 
lady.     The  question  then  arose  as  to  which 
two  of  the  three  the  acknowledgment  related 
to.    But  how   was  that  ambiguity   created  ? 
—Not  by  the  writing,  but  by  the  parol  evi-  1 
dence  of  the  lady  obtained  from  her  upon 
cross-examinatiori.      It   is   a    clear   rule   of  j 
law   that   parol   evidence   is    admissible    to  I 
explain  a  latent  ambiguity,  that  is,  an  ambi- 
guity  raised    by    evidence.     No    ambiguity 
arose  upon  the  face  of  the  acknowledgment, 
until  the  parol  evidence   showed   that  there 
were  three  debts. 

"  When   an   ambiguity    noi    apparent  on 
"  the  face  of  a  written  instrument  is  raised 


'*by  the  introduction  of  parol  evidence, 
"  the  same  description  of  evidence  is  admit- 
"  ted  to  explain  it  ;  for  example,  where  a 
"  testator  devised  his  estate  called  Black- 
"  acre,  and  had  two  estates  called  Blackacre, 
"  evidence  was  admitted  to  show  which  of 
"  the  Blackacres  was  meant."  So  "  where 
a  man  devises  an  estate  to  his  son  John 
Thomas,  and  he  has  two  sons  of  the  name 
of  John  Thomas,  evidence  may  be  admitted 
to  show  which  the  testator  intended." — 
Roscoe,  page  23. 


It,  therefore,  appears  to  me  that  the 
evidence  was  admissible  for  the  purpose  of 
showing  that  the  acknowledgment  related 
to  the  promissory  note  upon  which  the 
action  was  brought,  and  to  prove  that  Mrs. 
Sageman  was  the  person  alluded  to  under 
the"  name  of  Mrs.  White,  and  that  she  was 
the  person  to  whom  the  note  was  given. 

I  might  further  illustrate  the  case  thus  : 
Suppose  there  were  two  notes  of -;f  1,000 
each— one  of  the  ist  April  1865,  and  one 
of  the  2nd  April  1865,  and  that  the  one 
of  the  ist  April  had  a  surety  to  it;  and 
suppose  defendant  said  in  his  letter;  "  I 
acknowledge  I  owe  you  ;^  1,000  on  my  note 
of  April  last,"  1  apprehend  it  is  clear 
that  the  plaintiff  could  show  by  parol 
evidence  that  the  acknowledgment  referred 
to  the  note  to  which  there  was  no  surety. 


It  is  further  said  that  there  was  no 
acknowledgment  to  pay  imerest,  and  the 
Judge  has  given  too  much  interest.  If  the 
defendant  acknowledged  that  he  owed 
money  on  the  note,  the  interest  would  run 
from  that  date  at  the  latest.  It  may  be 
ihat  the  Judge  has  given  interest  from  the 
date  of  the  note,  and  that  he  has  given  a 
little  too  much.  But  there  is  no  appeal  on 
that  point,  and  as  no  substantial  injustice 
has  been  caused  to  the  defendant,  I  should 
be  reluctant  to  reverse  the  decision  as  to 
the  excess. 

Under  these  circumstances,  the  decree 
I  as  given  is  aflirmed  with  costs  of  this 
1  appeal. 

!  - 

I  Mac p  her  son,  J —  I  also  think  that  the 
decree  should  be  alllrmed  with  costs.  There 
was  a  direct  acknowledgment  of  a  debt ; 
and  parol  evidence  was  admissible  for  the 
purpose  of  identification. 
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The  17th  June  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A'/.,  Chief 
Justice,  and  the  Hon'ble  A.  G.  Mac- 
pherson,  Judge, 

Gift — Hindoo    Law — Donatio    mortis  causa — 
GoTernment  promissory  notes. 

Appeal  from  the  judgment  of  the  Hon  hie 
J,  B,  Phear,  exercising  the  ordinary 
original  civil  jurisdiction  of  the  High 
Court, 

Coomar  Coomar  Krishna  Deb   (one  of  the 
Defendants),  Appellant, 

versus 

Coomar  Woopendro  Krishna  Deb  (Plaintiff) 
and  Nobin  Krishna  Bose,  executor  (De- 
fendant), Respondents, 

Messrs,  Woodroffe  and  Evans  for  the 
•  Appellant. 

Messrs,  Graham  and  Marindin  for  Plaintiff, 

Respondent. 

Messrs,   Piffard  and  Branson  for  the  Exe- 
cutor, Respondent. 

Where  a  Hindoo,  during  his  last  illness  and  two  or 
three  days  before  his  death,  handed  oyer  certain  Go- 
vernment promissory  notes  to  one  of  his  sons  without 
reading  them,  it  was  held  by  Peacock,  C.  J.,  that  the 
Enelish  I^w  was  not  applicable,  but  that  the  gift  was 
under  Fiindoo  Law  a  good  gift,  and  passed  not  only  the 
paper,  but  also  the  debt  and  the  interest  secured  by  the 
notes.  If  the  English  Law  applied,  the  gift  would  be  a 
good  donatio  mortis  causd. 

Hbld,'Av  Macpherson,  J.,  under  the  facts,  that  the 
case  was  one  of  a  nuncupative  will,  and  that  the  paper 
was  made  over  in  immediate  contemplation  of  death. 

The  follotving  is  the  judgment  of  Phear,  J,, 
which  was  appealed  against: — 

I  THINK  the  facts  deposed  to  by  the 
plaintiff  in  this  case  establish  a  good  donatio 
mortis  causd.  The  deceased  a  few  hours 
before  his  death,  and  in  contemplation  of 
death,  caused  the  Government  paper  to  be 
fetched  and  himself  gave  it  into  the  hands 
of  the  plaintiff  with  the  clear  intention  of 
passing  the  property  therein  to  him.  He 
only  abstained  from  making  the  endorse- 
ment because,  as  he  himself  said,  he  was  too 
weak  to  bear  the  manual  exertion  of  writing. 
The  case  of  Veal  vs.  Veal  *  shows  that  this 
transaction    would    have    effected    a    valid 


*  27  Beavan,  303. 


donatio  mortis  causd  in  Englan.  It  hm 
been  said  that  when  the  transter  is  iacOB^ 
plete,  a  Court  of  equity  wilf  not  lend  ilt 
aid  to  the  donee  for  the  purpose  of  —•^^■'f 
the  executors  complete  it,  unless  ir  wouli 
have  done  the  same  against  the  decessed 
himself  had  he  lived.  But  I  think  that  tha 
principle  has  of  late  received  consideriUc 
modification.  It  is  one  thing  to  hold  that 
the  donor  may  recall  a  gift  as  long-  as  aof 
thing  remains  to  be  done  to  make  it  teclh* 
nically  perfect,  and  quite  another  to  allow 
that  privilege  to  his  representatives  after 
his  death.  In  this  case  I  see  no  reason  whf 
the  plaintiff  should  not  reap  the  full  benefit 
of  the  deceased's  bounty.  I  think  that  the 
words  of  the  deceased  which  accompanied 
the  act  of  handing  the  paper  to  the  plaintiff 
constituted  alone  a  testamentary  disposition, 
and  that  under  the  law  and  practice  which 
prevail  here,  probate  of  these  words  coakl 
be  given.  I  do  not  doubt  that  the  plaintiff 
has  a  perfectly  good  title  to  the  absohxte 
property  of  the  paper  and  of  the  debt 
secured  by  it.  He  has  the  document  of 
title  in  his  possession  obtained  by  delivery 
at  the  hand  of  the  deceased  himself,  and 
does  not  need  powers  of  administration  to 
be  granted  to  him.  If  the  Bank  will  not 
recognize  his  right  without  the  endorsement 
of  the  executor-defendant,  I  think  this  ought 
to  be  given. 

I  will  add  that  it  appears  to  me  a 
donatio  mortis  causd  has  not  the  same 
signification  here  as  it  has  in  England, 
where  all  the  personal  property  of  which 
the  deceased  dies  possessed  goes  at  once 
to  the  executor  of  his  last  will.  Here 
title  by  those  who  take  is  made  independ- 
ently of  the  executors,,  and  is  a  matter 
of  fact  to  be  made  out  by  the  best  evidence 
available,  whether  there  is  a  will  or  not. 

I  have  already  said  I  did  not  think 
the  intervenor,  who  was  by  his  Counsel 
in  Court  at  the  time  of  trial,  had  made 
out  any  ground  for  adjournment.  The  mat- 
ter to  be  tried  is  most  simple,  and  the 
intervenor-defendant  (as  shown  by  his  own 
acts)  has  been  thoroughly  acquainted  with 
it  for  a  long  time  past.  I,  therefore,  make 
the  decree  as  against  the  intervenor,  as  well 
as  the  other  defendant,  that  the  plaintiff 
is  entitled  to  the  declaration  of  right  for 
which  he  prays.  I  further  order  the  executor* 
defendant  to  endorse  the  Government  paper 
which  is  the  subject  of  the  suit.  The  ex* 
ecutor-defendant  must  pay  plaintiff's  costs 
on  scale  3,  and  he  must  reimborse  himaetf 
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^^ those  costs)\  and  his  own  costs  as  between 
^'t-  fttloraey  and  client  out  of  deceased's  estate 
'^^ij.tdministered  *by   him,  of  which,  of  course, 

the  Government  paper  does  not  form  part. 

The  intervening  defendant  must  bear  his 
'*'  "^^  0wn  costs. 

On  the  appeal  from  the  above  judgment 
coming  on  for  argument,  the  Appellate  Court 
I 'fixed  the  following  issue  for  trial,  viz,^ 
whether  the  notes  in  the  plaint  mentioned 
did  or  did  not  pass  by  a  valid  gift  from  the 
hte  Rajah  Aupurva  Krishna  Bahadoor  to  the 
plaintiff  as  in  the  plaint  alleged.  Liberty  was 
^iven  to  the  parties  to  adduce  further  evi- 
dence, which  was  accordingly  taken  by  the 
Appellate  Court  on.  the  i6th  of  April. 

The  judgments  of  the  Appellate  Court  were 
delivered  as  follows : — 

Peacock,  C  y. — ^There  is  no  doubt,  in  my 
mind,  that  certain  Government  promissory 
notes  were  given  and  delivered  to  the  plaint- 
iff by  his  father  Rajah  Aupurva  Krishna 
Deb  at  a  time  when  he  was  in  possession  of 
his  faculties  and  capable  of  making  a  gift. 
The  notes  have  been  produced  and  identified 
by  the  plaintiff.  The  gift  was  one  which,  in 
my  opinion,  cannot  be  governed  by  the  strict 
principles  of  English  Law,  the  parties  to 
the  transaction  being  Hindoos. 

I  am  not  convinced  that,  in  fact,  the  de- 
ceased contemplated  death,  or  that  he  in- 
tended the  gift  to  be  conditiomil  upon  his 
decease;  for  if  the  evidence  of  the  plaintiff 
is  believed,  his  father  upon  being  asked  to 
endorse  the  notes  said  :  ''As  soon  as  I  get 
'*a  little   better,  I  will   sign   them.     What 
cause  have  you  for  being  anxious,  seeing 
I  have  given  them  in  the  presence  of  so 
respectable  a  man  as  Dr.  Baillie,  and  in 
the    presence   of  my  worshipful  mother,'' 
&c.  From  this,  it  appears  that  the  deceased 
manifested  some  hope  of  recovery,  and  an 
intention  that  the   gift   should   take   effect 
even  if  he  should  recover  from  his  illness. 

The  notes  were  given  during  the  last  ill- 
ness of  the  deceased,  and  only  two  or  three 
days  before  his  death.  If  the  strict  rules  of 
English  Law  were  applicable  to  a  gift  of 
this  nature  by  one  Hindoo  to  another,  the 
gift  would  probably  be  presumed  by  law  to 
have  been  in  contemplation  of  death,  and 
also  upon  condition  that  the  gift  was  to 
bold  good  only  in  the  event  of  the  donor's 
dying  of  that  illness — See  cases  cited  in 
note  to  Ward  and  Turner,  i  White  and 
Tndor's  Leading  Cases,  pp.  602  and  603. 


<i 
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I  am  of  opinion  that  presumptions  of 
English  Law  are  not,  like  presumptions  of 
fact,  applicable  to  this  case,  which  must  be 
governed  as  to  the  legal  effect  of  the  trans- 
action by  Hindoo  Law.  In  the  absence 
of  any  presumption  of  law,  I  should  find 
as  a  fact  upon  the  evidence  that  the  gift 
was  not  upon  condition  that  it  was  to  hold 
good  only  in  the  event  of  the  deceased's 
dying  of  that  illness. 

If  the  case  is  governed  by  English  Law, 
I  have  no  doubt  that  there  was  a  valid  do^ 
natio  mortis  causd — See  Veal  and  Veal,  37 
Beavan,  p.  303.  I  do  not  think  that  this  was 
a  case  of  a  nuncupative  will ;  for  if  the  gift 
was  not  a  donatio  mortis  causd,  it  was  in- 
tended to  take  effect  immediately,  and  not 
after  death ;  whereas  a  gift  by  nuncupative 
will  is  not  to  take  effect  until  after  death 
— See  Duffield  and  Elwes,  i  Bligh's  New 
Series,  pp.  529,  536.  Even  if  what  was 
said  amounted  to  a  nuncupative  will,  the  gift 
was  valid  between  Hindoos,  whose  dealings 
are  not  governed  by  the  English  Statute  of 
Frauds. 

But  assuming  that  this  was  intended  as  a 
gift  inter  vivos,  and  not  as  a  donatio  mortis 
causd,  I  am  of  opinion  that,  according  to 
Hindoo  Law,  the  gift  was  valid,  and  that  the 
debt  and  interest  secured  by  the  Govern- 
ment notes,  and  not  the  mere  paper,  was  given. 
The  Statute  of  Frauds  is  not  applicable 
to  Hindoos,  and  a  conveyance  may  be  made 
verbally  without  deed  and  without  writing. 
The  distinction  which  has  been  made  be- 
tween trusts  created  by  donatio  mortis 
causd  and  gifts  inter  vivos,  that  the  one  is 
a  trust  created  by  operation  of  law,  and  the 
other  one  to  which  the  Statute  of  Frauds  ap* 
plies  (as  to  which  see  Duffield  and  Elwes,  i 
Bligh,  N.  S.,  543),  is  not  applicable  to  cases 
between  Hindoos.  If  the  gift  were  to  be 
governed  by  the  English  Taw,  and  treated 
as  a  voluntary  gift  without  consideration, 
and  not  as  a  donatio  mortis  causd,  I-  think 
the  relation  of  trustee  and  cestuique  trust 
was  created  between  the  donor  and  donee. 
Speaking  generally  the  Government  is  not 
bound  to  pay  to  the  holder  of  a  Government 
promissory  note,  unless  he  is  the  payee  or 
the  personal  representative  of  the  payee, 
or  unless  a  valid  order  by  endorsement  has 
been  made  which  brings  the  holder  within 
the  term  "  or  order."  But  the  rule  is  as 
general  that  the  Government  is  not  bound 
to  pay  either  the  payee  or  his  order,  or  his 
executor  or  administrator,  without  produc- 
tion of  the  note,  as  that  it  is  not  bound  to  * 
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pay  the  holder  or  producer  of  the  note,  un- 
less he  is  the  payee  or  the  legal  representa- 
tive of  the  payee,  or  a  person  who  derives 
title  through  the  payee  by  valid  endorse- 
ment or  endorsements. 

Assuming  that  there  was  a  valid  gift  of 
the  Government  notes,  that  is  to  sav,  of  the 
documents,  it  is  necessary  to  see  whether 
that  gift  constituted  a  gift  of  the  money 
secured  by  the  notes,  or  only  a  gift  of  the 
documents.  I  am  of  opinion  that  it  consti- 
tuted as  between  the  donor  and  donee  a  va- 
lid gift  of  the  principal  and  interest  secured 
by  the  notes,  and  not  merely  a  gift  of  the 
paper  on  which  the  security  was  written  and 
printed.  Though  there  may  not  have  been 
such  a  complete  transfer  of  the  debt,  as  to 
enable  the  donee  without  some  further  act 
to  enforce  the  security  against  Government 
in  his  own  name,  it  is  clear  that  the  donor 
if  he  had  lived,  or  his  representatives  after 
his  death,  could  not  at  law  have  compelled  the 
plaintiff  to  return  the  Governmeni  paper  ; 
and  if  .they  could  not  have  compelled  the 
donee  to  return  the  notes,  and  could  not 
have  compelled  payment  of  the  notes  with- 
out producing  them,  the  effect  would  be 
that.  Government  would  not  have  to  pay 
either  the  donor  or  donee,  unless  some  course 
were  open  in  equity  for  one  party  or  the 
other. 

I  doubt  whether  equity  could  order  the 
donee  to  return  the  notes.  In  the  case  of 
a  bond  given  as  a  donatio  mortis  causd,  Lord 
Hardwicke  held  that  the  donee  might  can- 
cel, burn,  or  destroy — see  Ward  and  Turner, 
I  White  and  Tudor's  Leading  Cases,  597. 
If  he  could  cancel  a  bond,  why  should  he 
not  cancel  a  Government  note,  or  even  give 
it  to  Government  or  release  Government 
from  payment,  even  though  he  might  not  be 
able  to  sue  in  his  own  name  on  the  notes  ? 

In  the  case  of  a  gift  of  a  bond  as  a  doria- 
tio  mortis  causd,  the  donee  cannot  sue  the 
obligee  at  all  in  his  own  name,  but  equity 
allows  the  donee  to  use  the  name  of  the 
donor's  legal  representative  ;  so  if  a  bond  or 
mortgage -deed  are  given  and  delivered  as  a 
donatio  mortis  causd,  the  debt  passes  and  a 
trust  is  raised  by  operation  of  law,  which 
entitles  the  donee  to  the  assistance  of  a  Court 
administering  equity  as  well  as  strict  law,  to 
compel  the  executors  and  the  heirs  of  the  don- 
or to  do  that  which  will  make  the  gift  effectual 
for  all  purposes — see  Duffield  and  Klwes, 
I  Bligh's  New  Series,  541,  542,  and  543. 
A  good  donatio  mortis  causd  is  as  good  as  a 
gift  by  will,  and  I  apprehend  that  a  bequest 


of  Government  paper  would  pa/s  not  onh 
the  paper,  but  the  principal  and  interest  se- 
cured by  it'.  So  a  conveyance  by  deed  and 
delivery  of  Government  paper  to  a  volunteer 
would  pass  the  principal  and  interest  as 
well  as  the  paper,  as  between  donor  and 
donee,  although  the  donee  could  not  sue  in 
his  own  name  without  an  endorsement. 

The  only  difference  that  I  can  see,  even 
under  English  Law,  between  a  transfer  of  a 
bond  and  the  transfer  of  a  negotiable  in- 
strument, is  that  if  the  latter  is  transferred  by 
instrument,  the  transferee  may  sue  in  his 
own  name,  whereas  the  transferee  of  a  bond 
cannot.  A  bond  and  a  bill  of  exchange 
and  a  promissory  note  are  all  choses  in 
action.  A  bond  under  English  Law  cannot 
be  assigned  so  as  to  give  the  assignee  a 
right  to  sue  at  law  in  his  own  name;  but 
the  endorsee  of  a  bill  of  exchange  or  promis- 
sory note,  according  to  the  law  merchant  in 
the  one  case,  and  the  Statute  of  Anne  in 
the  other,  may  each  sue  in  his  own  name. 
Both  bills  of  exchange  and  promissory  notes 
may  be  pledged  by  delivery  as  security  with- 
out endorsement,  and  such  pledge  gives  an 
equitable  lien  on  the  debt  secured  by  the  bills 
and  uQtes,  and  not  merely  an  equitable  right 
to  hold  the  paper.  A  transfer  by  deed  and 
delivery  of  Government  paper  would,  in  my 
opinion,  in  the  case  of  Europeans,  constitute 
the  relationship  of  trustee  and  cestuiqui  trust 
even  in  favor  of  a  volunteer.  In  this  case, 
the  delivery  without  a  transfer  by  deed  was 
as  valid  between  Hindoos  as  if  there  had 
been  a  conveyance  by  deed  and  a  delivery. 
The  notes,  therefore,  in  my  opinion,  passed 
to  the  donee. — See  Ellison  and  Ellison,  1 
White  and  Tudor's  Leading  Cases,  p.  176 
and  Notes. 

The  delivery  without  endorsement  of  a 
promissory  note  payable  to  order  was  held 
to  amount  to  a  valid  donatio  mortis  ctiusd 
— see  Veal  and  Veal,  27  Heavan,  303.  But 
that  must  have  been  upon  the  ground  that 
the  delivery  was  not  a  mere  delivery  of  the 
paper,  but  a  delivery  of  the  debt. 

This  case  differs  from  a  mere  deliver}*  of 
stock-receipts,  or  receipts  for  South  Sea  annu- 
ities, as  to  which,  see  Ward  and  Turner,  z 
Vesey,  431,  and  Dufiield  and  Elwes,  1  Bligh's 
New  Series,  536.  They  are  not  documents 
of  title,  for  stock  passes  by  transfer,  and  not 
by  delivery  or  endorsement  of  stock-receipts. 
The  delivery  of  such  stock-receipts  by  the 
donor  to  the  donee  would  not  prevent  the 
donor  from  transferring  to  another.  Bat 
the    donor    in  this    case  could    not   have 
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iransferred  the  Government  securities  to  any 
one  else,  whilst  they  were  in  the  possession 
of  the  donee.  If  the  English  Law  is  to  be 
applied  in  its  entirety  to  this  case,  the  plaint- 
iff would  be  entitled  to  succeed.  It  cannot, 
1  think,  be  applied  only  in  part  so  as  to 
defeat  the  plaintiff's  right. 

I  am  cf  opinion  that  the  decree  must  be 
affinned  with  costs,  subject  to  a  modification 
of  the  numbers  of  the  notes 

Macpherson,  J. — I  also  think  that  the  de- 
cree of  Mr.  Justice  Phear  should  be  affirmed 
with  the  amendments  proposed.     But  I  am  in- 
dined  to  treat  what  occurred  as  amounting 
to  a  nuncupative  will  as  to  this  Government 
paper.    Rajah  Aupoorva  Krishna  evidently 
had  the  matter  in  his  mind  for  some  time ; 
and  it    appears    to    me  that  although    he 
meant  to  retain  the  papers  during  his  own 
life,  he  wished   to  see  them  actually  in  the 
plaintiffs  hands  before  he  died.     My  opi- 
nion is  that  what  Rajah  Aupoorva  Krishna 
did  was  done  by  him  in  immediate  contem- 
plation  of  death.    The   plaintiff  says  that 
some  few  days  previously,  his  father  spoke 
to  him  about  his  having  made  a  will.     At 
the  time  he  gave  his  son  the  Government 
paper,  he  had  been  long  ill,  and  was  in  fact 
in  great  danger ;  and  Doctor   Baillie,   who 
was  his  medical  attendant,  says  he  believes 
be  was  aware   of  his   danger,    though    he 
(Doctor    Baillie)   never  told   him   expressly 
that  he  thought  he  was  dying.     It  appears  to 
me  that  a  gift  made   under   such   circum- 
sunces  must  have  been  made  in  contempla- 
tion of  death.     And  what  took  pkce  between 
the  plaintiff  and  his  father  as  to  endorsing  the 
paper  is   not   necessarily   inconsistent   with 
this  view.    The  father  when  asked  to  sign 
said:  "1  am  very  weak  now--how  can    I 
"  sign  all  these  papers  ?     Let  me  get  a  little 
"  strength,  and  then  I  will  endorse  them."  &c. 
This,  however,  might  well  have  been  said 
hy  a  man  who  knew  he  was  dying,  but  who 
Vol.  XII. 


thought  that  he  would  rally  temporarily  be- 
fore  the  end  came,  and  I  see  no  reason  why 
he  should  not  have  said  what  he  did,  even 
though  he  knew  that  he  could  not  even- 
tually recover. 


The  5th  July  1869. 

Present  ,\ 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  A.G.  Macpher- 
son,  Judge, 

Ezecutioa    of   decree— Warrant— Discretioa^ 
Section  221,  Act  VIII.  of  1859. 

Kalee  Chunder  Paul  (Decree-holder), 

Appellant, 

versus 

Thakoor  Doss  Biswas  (Judgment-debtor), 

Respondent,  * 

This  was  an  appeal  from  an  order  of  the 
Hon  ble  J.  B.  Phear,  dated  the  17th  June 
1869,  declining  to  issue  a  third  warrant 
for  the  arrest  of  the  defendant  (judgment- 
debtor),  the  first  and  second  warrants 
having  been  returned  unexecuted. 

Mr,  Piffard  for  the  Appellant. 

No  one  for  the  Respondent. 

Held  by  Peacock,  C.jF.— That  even  although  a  Judge 
may  have  a  discretion,  under  the  Code  of  Civil  Pro- 
cedure, as  to  issuing  warrants  for  the  executton  of 
decrees,  the  fact  that  the  decree-holder  has  not  used 
the  utmost  possible  diligence  in  executing  a  previous 
warrant  is  not  a  sufficient  ground  upon  which  a  fre«h 
warrant  should  be  refused. 

Under  the  circumstances,  held  that  the  warrant 
ought  to  be  issued  to  run  for  a  year. 

Held  by  Macpherson,  ^.— That  in  the  exercise  of  the 
discretion  given  by  Section  221,  Adt  VIII.  of  1859,  a 
Court  may  properly  refuse  fresh  warrants  when  it  n 
not  satisfied  that  the  parties  have  made  reasonable 
endeavour  to  execute  those  which  have  expired. 

Peacock,  C,  J,—li  appears  to  me  that  in 
this  case  a  writ  ought  to  be  issued.  The 
first  writ  was  issued  on  the  19th  June  1867, 
and  the  Sheriff  was  commanded  to  execute 
it  on  or  before  the  19th  July.  'I'he  Sheriff 
returned  that  writ  on  the  nth  September, 
stating  that  he  had  made  diligent  search 
after  Thakoor  Doss  Biswas,  Ucoor  Chunder 
Mitter,  and  Ram  Lall  Koondoo,  but  that  they 
were  not,  nor  was  any  or  either  of  ihem, 
found  within  the  to.vu  of  Calcutta.  An- 
other  writ  was  issued  on  the  i8th  June  1868, 
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returnable  on  the  i8ih  July  1868  ;  and  that 
writ  was  returned  by  the  Sheriff  in  the  same 
manner,  stating  that  he  had  made  diligent 
search  after  Thakoor  Doss  Biswas,  but  that  he 
was  not  found  within  the  town  ot  Calcutta. 
I  do  not  know  why  ihe  second  writ  was 
issued  only  against  one  of  the  defendants 
and  not  against  the  whole  of  them.  It  would 
have  been  more  regular  if  the  writ  had  been 
issued  against  all. 

The   plaintiff    swears    that,    on    the   8ih 

January  1867,  a  decree  was  obtained  by 
im  against  the  defendants  under  the  pro 
visions  of  the  Hills  of  Exchange  Act.  He 
says :  "  The  defendants  have  not,  nor  haih 
"  any  of  them  property  within  the  local 
"jurisdiction  of  this  Hon'ble  Court  where- 
"  upon  the  said  decree  could  be  satisfied 
"  during  the  respective  periods  the  said 
**  writs  remained  in  force.  I  made  diligent 
.  "  search  and  enquiry  for  the  said  defendants 
"  for  the  purpose  of  executing  the  same, 
"  but  the  same  could  not  be  executed  owing 
"  to  tile  said  defendants  purposely  concealing 
"  themselves  and  keeping  out  of  the  way  of 
"  the  process  of  this  Hon'ble  Court,  and  also 
"  owing  to  the  short  time  within  which  the 
"  Said  writs  were  made  returnable. 

"  I  believe  that  if  a  period  of  one  year  be 
"allowed  for  the  return  of  a  writ  of  atiach- 
"  ment,  1  may  be  able  to  execute  the  same 
"  against  the  said  defendants.'' 

In  England,  formerly,  if  a  writ  of  execu- 
tion were  returned  nou  est  inventus,  the 
plaintiff,  as  a  matter  of  course,  without 
applying  to  the  Court,  had  a  right  to  obtain 
an  alias,  and  after  that  a  pluries.  After- 
wards, writs  of  execution  were  made  return- 
able immediately  after  execution,  and  the 
writ,  if  not  returned,  continued  in  force  until 
the  Sheriff  could  execute  it. 

By  the  Common  Law  Procedure  Ad,  1852, 
It  is  enacted  as  follows:  "A  writ  of  exe- 
"cution,  issued  after  the  commencement  of 
"this  Ad,  if  unexecuted,  shall  not  remain 
"in  force  for  more  than  one  year  from  the 
"test  of  such  writ  unless  renewed  in  the 
"  manner  hereinafter  provided ;  but  such 
"writ  may  at  any  lime  before  its  expir- 
"ation  be  renewed  by  the  party  issuing  it 
"for  one  year  from  the  date  of  such  renewal, 
"and  so  on  from  time  to  time  during  the 
"continuance  of  the  renewed  writ,  either  bv 
"being  marked  with  a  seal  bearing  the  date 
"of  the  day,  month,  and  year  of  s.ich  rc- 
"newal,  or  by  such  party  giving  a  written 
**  notice  of  renewal  to  such  Sheriff.'' 


It  appears  to  me  to  be  very  re^onable  and 
quite    in   accordance  with   the  practice  in 
England  that  we  should  allffw  a  period  d 
one  year  for  execution  of    the    writ.    No 
injury  will  be  done  to  the  defendant  except 
that  he  will  be  liable  to  be  caught  and  com- 
pelled to  satisfy  the  judgment  by  imprison- 
ment.    One    can    scarcely   suppose  that  a 
plaintiff  who  obtains  a  judgment  would  let  it 
lie  unexecuted  in  order  to  get  interest  at  the 
rate  of  6  per  cent,  from  a  man  from  whom 
he  cannot  get  payment  of  his  debL    One 
would  imagine  that  he  would  use  every  dili- 
gence to  execute  his  decree.     Even  if  the 
plaintiff  should  fail  to  satisfy  the  Court  that 
he  has  used  all  diligence,  that,  as  it  appears 
to   the,   would  be  no  ground   for  refusing 
another  writ  of  execution.     In  this  particu- 
lar case,  if  the  affidavit  is  correct,  ezeco- 
tion  could  not  be  obtained  against  the  de- 
fendant's goods,  because  the  plaintiff  swears 
that  defendant  has  no  property  within  the 
local  jurisdiction  of  the  Court.     Under  these 
circumstances,    I   am   of  opinion  that,  al- 
though the  Judge  has  a  discretion,  jet  the 
fact  tiiat  the  plaintiff  has  not  used  the  ut- 
most possible   diligence  is  not  a  sufficient 
ground  upon  which  a  fresh  writ  for  one  year 
should    be   refused.     At  any   rate,  In  (his 
particular  case   in   which  each  of  the  tvo 
writs  issued  were  returnable  in  one  month, 
a  longer  period  ought  to  be  allowed  and  a 
fresh  writ  issued  against  all  the  defendants, 
returnable  in  twelve  calendar  months. 

The  plaintiff  will  be  entitled  to  his  costs  of 
the  application  and  of  this  appeal. 

Macphersony  J. — While  1  incline  to  agree 
in  thinking  that  in  this  particular  case 
a  warrant  to  attach  the  persons  of  the  de- 
fendants should  issue,  I  desire  to  add  that, 
in  my  opinion,  the  learned  Judge  was  right 
in  the  principle  on  which  he  considered 
himself  to  be  acting  when  he  refused  to 
order  that  a  warrant  should  issue.  I  think 
that  the  Court  clearly  had  a  discretion  in 
the  matter,  such  discretion  being  expressly 
given  by  Section  221  of  Act  VIU.  of  1859. 
In  the  exercise  of  the  discretion  given  by 
that  Section,  if  the  Court  is  not  satisfied 
that  the  judgment-creditor  has  been  using 
his  best  endeavours  to  execute  the  former 
warrant,  a  fresh  writ  ought  not  to  be  grant- 
ed. In  the  present  instance,  while  Mr. 
Piffard  was  addressing  the  Court,  I  was  un- 
der the  impression  that  each  of  ihe  tvo 
former  warrants  had  run  for  a  year.  Being 
under  that  impression,  I  thought,  looking  to 
the  very  meagre  affidavit  in  support  of  die 
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application,  that  a  third  warrant  ought  not  to 
issue,  and  that  it  was  unreasonable  on  the 
part  of  the  jud^ent-creditor  to  ask  for  it.     I 
find,  however,  that  the  two  former  warrants 
each  ran  for  one  month  only.    This  alters 
the  features  of  the  case  considerably :  and 
seeing  that  the  time  during  which  they  ran 
was  so  short,   I   doubt  whether    I    myself 
(if  I  had  been  acting  in  the  exercise  of  our 
original  jurisdiction)    should    have    refused 
the  application.    I   desire  to  repeat,   how- 
ever, that  in  my  opinion  the  Courts  of  this 
country  have,   under   Section    221  and  the 
other  Sections  of  the  Code  of  Civil  Proce- 
dure relating  to  the  execution  of  decrees,  a 
discretion  in  the  matter  and  ought  to  re- 
fuse fresh  warrants  when  they  are  not  sa- 
lisfied   that    the    parties    have    used   every 
reasonable  endeavour  to  execute  those  which 
have  expired.     When  parties  do  not  really 
proceed  actively,  fresh  warrants  should  not 
be  issued  merely  to  keep  alive  the  decrees 
and  enable  the  judgment-creditors  to    put 
them  in  execution  at  such  future  time  as  may 
please  them. 


The  a7ih  August  1869. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt„  Chief 
Justice,  and  the  Hon'ble  A.  G.  Macpher- 
son,  Judge. 

Hindoo  Law  —  Promissory   note  —  Interest — 
Consideration  —  Act  XXVIII.  of  iSSS- 

Appeal  from   the  judgment  of  the    Hon  hie 
Mr,  Justice   Phear,  exercising  the  ordi- 
nary   original    civil  jurisdiction    of  the 
High  Court, 
Ram  Lall  Mookerjee  (Plaintiff),  Appellant, 

versus 

Haran  Chunder  and  others  (Defendants), 

Respondents, 

Mr.  J.H,  A,  Branson  for  the  Appellant. 

Messrs.  P.  Creagh  and  C.  Hyde  for  the 
Respondents. 


Per  Peacock,  C.  J.-Held,  t^^^^  by  Hindoo  La w^^^^ 
maker  of  a  promissory  note  may  show  tjiat  there  was  no 
coosideration  for  it :  and  that  on  a  note  ^^^^  ^^P^^^  jf^^^ 
"for  value  received  in  cash,"  no  larger  sum  than  that 
actually  received  (Rupees  700)  can  be  recovered :  and 
JuS^Tlwhetbcr  by  Hindoo  Uw  a  promissory  note  ne- 
oessuily  imports  consideration  at  all. 


Quare  {per  Peacock,  C.  J-)  whether  by  Hmdoo  Law 
it  is  lejfal  to  contract  for  interest  at  the  rate  of  Rupees 
500,  for  the  loan  of  Rupees  jcio  for  one  month,  Qtiare^ 
also,  whether  ActXXVlII  of  1^55  affects  or  repeals  th« 
Hindoo  Law  as  to  interest. 

The  following  is  the  substance  of  the  judg^ 
ment  of  Phear,  J.,  which  was  appealed 
against : — 

I  HAVE  no  hesitation  whatever  in  saying 
that,  in   mv  judgment,   the   truth   lies  with 
the  plaintiff.     I  do  not  in  the  least  doubt  the 
statement  made  by  Chunder  Coomar  Chatter- 
jee,   but  had   I   even   in   the  first  instance 
any  reason  to  suspect  it,  my  suspicion  would 
have  been  dissipated  when  I  saw  the  way 
in  which  defendant  denied  he  had  admitted 
to  Chunder  Coomar  Chatierjee  that  he  had, 
in  fact,  received  700  rupees.  No  one  in  Court, 
I  think,  who  might  be  observing  him  at  that 
moment,  could  have  any  doubt  that  he  was 
telling  a  falsehood ;  also  I  am  quite  satisfied 
that  the  pretended  receipt  is  a  fabrication, 
which  owes  its  origin  to  an   after-thought. 
It  seems  in  the  highest  degree  inconsistent 
that  the  boy   should   have  been   so  ^astute 
and  so  doubtful  of  Rakhal's  honesty  as  to 
ask  for  a  receipt,  and  at  the  same  time  weak 
enough  to  allow  himself  to  be  put  off  by  a 
document  brought  out  from  an  inner  rqom 
and  to  be  satisfied  with  a  signature  which  he 
could    not    read.     It    is    almost  incredible 
that  that  occurrence   should  have  been  as 
he   represents   it.     But  even   had   it   been, 
1  should  have  certainly  expected  he  would 
have    taken   the  paper  to  some  one    who 
could  tell  him  what  the  signature  was,  and 
that  he  would  not  have  handed  it  over  to  be 
kept  by  a  person  who,  according  to  his  own 
account,   had    no    interest  whatever  in  the 
matter  and  was  also  unable  to  read  English. 
Further,  1  cannot  believe  that  if  this  receipt 
had  really  been  given  by  plaintiff  and  handed 
over  by  defendant  to  Tarinee  for  safe  cus- 
tody,, it  would  not  have  at  once  occurred  to 
his   (the   defendant's)   mind   when  he  was 
summoned  to    pay   Rupees    1,200  on    the 
note.     It  is  quite,  I  repeat,  incredible  that 
having  once  of  his  own  accord  sought  this 
security  against  the  note  being  negotiated, 
he  should  not  of  his  own  accord  have  applied 
to  it  for  protection  when  full  amount  of  the 
note  was  claimed  in  a  suit.    I  entirely  distrust 
both    defendant    and   his    witness    Tarinee 
Churn  Roy,  and  1  have  no  doubt,  as  I  have 
already  said,  that  defendant  received  Rupees 
703  as  the  full  consideration  on  which   he 
signed  the  promissory  note. 

1  do  not  think,  however,  it  follows  from 
this    conclusion   that  I  am  bound  to  give 
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plaintiff  a  decree  for  Rupees   1,200.     This 
is    a    Court   of  equity   as  well  as    of   law, 
and  I  am  bound  to  be  guided  by  principles 
of  equity  in  giving  judgment  on  the  plaint- 
iff's legal  claim.     Now,  it  is  clear  that  the 
contract  of  law  which  is  evidenced  by  the 
promissory   note   was    effecied   by   plainlifif 
with    defendant  at  a  time   when  the    lat- 
ter had  scarcely  escaped  the  disabilities  of 
minority,  if  indeed  he  had  really  done  so. 
Plaintiff  was  entirely    aware  of  that  fact,  and 
of  the  further  fact  that  the  defendant  was  act- 
ing without  advice,  and  it  was  on  account  of 
the  risk  which  attended  a  transaction  of  this 
kind  that  he  insisted  on  such  a  large  margin  as 
Rupees  500  on  a  Rupees  700  advance,  a  margin 
which  in  effect  comes  to  interest  of  upwards 
of  800  per  cent,  per  annum.  Had  the  defend- 
ant come  into  Court  in  the  first  instance, 
instead  of  the  pUintiff,  to  ask  to  have  this 
contract  set  aside  on  tender  of  amount  actual- 
ly advanced,  the  Court  would  have  granted 
his  application  and  would  have  placed  the 
parties  as  far  as  it  could  in  statu  quo,    I  do 
not  thmk  I  ougiit  now  to  place  plaintiff  in  a 
materially    better   position    than   he    would 
have  been  in  if  such  a  course  had  been  taken. 
This  leads  me  to  consider  the  true  position  of 
the' actual  plaintiff  in  this  suit.     As  to  this,  I 
have  no  doubt  that  the  plaintiff  really  repre- 
sents Rakhal  Chunder  Banerjee;  and  that 
something  has  taken  place  between  Rakhal 
and  Ramlall  to  the  effect  described  in  their 
evidence  is,  1  think,  probably  the  case ;  but  it 
is  equally  apparent  from  Rakhal's  evidence 
that  this  was   done  in  order  that  Ramlall 
might  appear  as  the  plaintiff  instead  of  him- 
self.   There  is  nothing  illegal  in  this  transac- 
tion, and  it  does  not  disqualify  the  plaintiff 
from  recovering  in  this  suit.     The  true  hold- 
er of  a '  negotiable    document   may  at   all 
times,  if  he  is  so  minded,  endorse  the  note  to 
another  for  the  express  object  of  the  latter 
suing  it  out ;  and  if  the  note  were  first  endors- 
ed in  blank,  the  simple  handing  over  of  the 
note  would  be  sufficient.     There  is  no  doubt 
the  class  of  cases  to  which  Mr.  Creagh  re- 
ferred, and  which  laid  down  that  by  mere 
writing  of  the  name  on  the  back  is  not  of  it- 
self the  whole  of  a  transaction  of  endorsement. 
There  must  be  some  delivery,  some  intention 
to  pass  the  legal  rights  on  the  note  to  the  en- 
dorsee,  but  obviously  that  intention  always 
exists  when  the  person  hands  it  over  for  the 
purpose    that    the    transferee    should    sue. 
The  principle  of  law  to  which  Mr.  Creagh  at- 
tached  some   importance,    applies   to  those 
cases  where  the  endorsee's  name  has  been  put 
on  the  note,  and  there  has  been  no  complete 


manifestation  of  the  endorser's  intention  that 
the  endorsee  should  obtain  legal  right  under 
the  endorsement.     It  is,  in  fact,  to  protect  the 
endorser   that  this  principle  has  been  laid 
down.     I  am  not  at  present  prepared  to  cite  an 
English  decision  to  this  effect,  but  I  am  pretty 
confident  that  such  a  gne  has  been  recently 
given    in    Westminster    Hall.     But    thoogfa 
Ramlall  is  entitled  to  sue  on  the  note,  he  can 
stand  in  no  better  position  relative  to  defend- 
ant than  Rakhal  himself :  he  has  given  no  fur- 
ther consideration  than  Rakhal,  even  if  the 
arrangement  of  which  he  speaks  amounted 
to    substantial    consideration    at    all.     That 
being  so,  it  appears  to  me  that  defendant  has 
the  same  equities  against  him  that  be  had 
against   Rakhal;     that   is,   as   I    think,    he 
is    entitled    to    have    a    decree    such    that 
the  effect  will  be  the  same  -as  if  the  trans- 
action were  set  aside  on  payment  of  the  sum 
actually  advanced.    I  propose  to  give  plaintiff 
a  decree  for  Rupees  700,  but  defendant  mud 
pay  costs.      Under  the  circumstances  I  shall 
give  no  interest.     If  the  defendant  had  come 
to  set  aside  the  transaction,   he  would  have 
had  to  pay  interest  probably  without  costs. 
At   present   I    do    not    think    the    plaintiff 
could  have  taken  this  suit  into  the  Small 
Cause  Court,  and  is,  therefore,  not  deprived 
of  his  costs  here.     But  I  will  consider  that 
point.     A  suit  under  the  Summary  Procedure 
Act  cannot  be  brought  in  any  other  Court 
than  the  High  Court. 

[After  the  adjournment  of  the  Court,  the 
learned  Judge  said  :]  On  consideration.  I  think 
the  plaintiff  ought  to  have  confined  his  claim 
to  Rupees  700  and  to  have  brought  his  suit 
in  the  Small  Cause  Court:  therefore  each 
party  must  bear  his  own  costs. 

Judgments  of  the  Appellate  Court, 

Peacock,  C,  7.— This  is  an  appeal  from 
the  judgment  of  Mr.  Justice  Phear.  The 
suit  was  brought*  under  the  Bills  of  Ex- 
change Act,  for  the  recovery  of  Rupees 
1,200  due  on  a  promissory  note.  The  de- 
fendant got  leave  to  defend  upon  the  ternis 
of  bringing  the  Rupees  1,200  into  Court 
which  he  did.  The  learned  Judge  who  tried 
the  case  gave  the  plaintiff  a  decree  for 
Rupees  700  only,  without  costs. 

In  the  plaint,  interest  is  not  asked  for— 
only  the  principal  is  claimed. 

The  promissory  note  is  as  follows :  **  One 

"  month  after  date  I  promise  to  pay  to  Baboo 

,  "  Rakhal  Chunder  Banerjee,   or   order,  the 

'  "sum  of  Rupees  (1,200)  one  thousand  and 
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"  two  hundred  only,  for  value  received  in 
**  cash."  It  ^was  endorsed  benamee  by 
Rakhal  Chunder  Banerjee  on  the  back  "  Pay 
lo  Ram  Lall  Mookerjee,  or  order." 

This  suit  is  between  two  Hindoos,  and,  in 
my  opinion,  it  must  be  determined  according 
lo  Hindoo  Law.  What  is  said  by  Sir  Francis 
Macnaghcen  in  his  *'  Considerations  of  Hin- 
doo Law"  does  not  get  rid  of  the  express 
directions  contained  in  21  Geo.  IIL,  C.  70, 
Sec.  17,  that  in  aU  matters  of  contract  and 
dealing  between  Hindoos,  the  Court  shall 
administer  the  Hindoo  Law. 

By  English  Law,  a  contract  under  seal 
imports  consideration.  So,  by  English  Law, 
a  Bill  of  Exchange  or  a  promissory  note 
imports  consideration. 

The  Privy  Council  have  in  a  recent  case 
expressed  a  doubt  whether,  according  to 
Hindoo  Law,  a  contract  under  seal  does 
import  consideration — (12  Weekly  Reporter, 
Privy  Council  cases,  page  6). 

1  equally  doubt  whether,  according  to 
Hindoo  Law,  a  promissory  note  necessarily 
imports  consideration ;  at  all  events,  I  am 
clearly  of  opinion  that  the  maker  may  show 
that  there  was  no  consideration. 

The  note  sued  upon  contains  a  promise  to 
pay  Rupees  i  ,200  "  for  value  received  in  cash ;" 
and  I  apprehend  that  the  defendant  is  not 
bound  to  pay  any  part  of  the  Rupees  1,200, 
vhich  he  can  show  he  never  received. 

It  is  clear  that  the  defendant  received 
only  Rupees  700,  and  if  this  promissory  note 
oe  enforced,  he  will  be  compelled  to  pay 
Rupees  1,200  for  Rupees  700  for  a  month. 
The  defendant  was  induced  by  the  payee,  a 
money-lender,  to  write  that  he  had  actually 
received  the  Rupees  1,200,  though,  in  fact,  he 
received  only  Rupees  700. 

Upon  this  ground  alone,  I  am  of  opinion 
that  the  plaintiff  can  recover  no  larger  sum, 


by  way  of  principal,  than  the  amount  which 
the  defendant  received  in  cash. 

Beyond  this,  I  doubt  whether,  as  between 
Hindoos,  the  plaintiff  can  be  entitled  to 
recover  interest  at  the  rate  of  Rupees 
500  for  the  loan  of  Rupees  700  for  one 
month.  He  could  not  legally  receive  in 
advance  Rupees  500  for  the  loan  of  Rupees 
700  for  a  month :  nor  could  he  by  taking  a 
contract  to  pay  1,200  at  the  end  of  a  month, 
in  consideration  of  an  advance  of  700,  en- 
title himself  to  recover  a  higher  rate  of 
interest  than  the  Hindoo  Law  sanctions. 

The  Hindoo  Law  restricted  the  rate  of  in- 
terest to  be  charged  by  Hindoos,  and  I  do  not 
think  that  Act  XXVHI.  of  1855  was  ever 
intended  to  repeal  the  Hindoo  or  Maho- 
medan  Law  as  to  interest.  That*  Act  is 
entitled  "  An  Act  for  the  repeal  of  the 
Usury  Laws."  It  recites  that  "  it  was  ex- 
"  pedient  to  repeal  the  laws  in  force  relating 
"  to  Usury,"  and  it  enacted  as  follows,  in 
Section  1  : — 

"  Section  30  of  the  Act  of  Parliament 
passed  in  the  thirteenth  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third, 
entitled  an  *  Act  for  establishing  certain 
Regulations  for  the  better  management  of 
the  affairs  of  the  East  India  Company  as 
well  in  India  as  in  Europe,'  shall  not  apply 
in  any  part  of  the  territories  in  the  posses- 
sion, and  under  the  government  of  the 
said  Company  to  any  bond,  contract,  or 
assurance  whatsoever,  which  shall  be  made 
or  entered  into  within  the  said  territories 
after  the  passing  of  this  Act ;  and  the 
several  parts  of  Regulations  mentioned  in 
the  schedule  hereto  annexed,  and  all  laws 
in  force  in  any  part  of  the  said  territories 
relating  to  usury,  are  hereby  repealed." 
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That  Act  did  no  more  than  repeal  the 
various  Regulations  and  Acts  which  the 
English  Government  of  India  had  passed  on' 
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the   subject  of   usur>'.     That   Act    was   not  I  "  or  whatever  interest  has  been  stipulated 

intended  to  interfere  with  the  rules  of  the    "  by  them  as  the  price  of  ilje  risk  to  the 

Hindoo  Law  as  laid  down  by  Menu  for  the  |  "  lender." 

regulation  of  Hindoos  in  their  dealings.  i      ^, 

I      Clause  33 — '*  Menu:     Whatever  interest 

In  Colebrooke's  Digest,  I  find  the  follow-  "  ^^  P"ce  of  the  risk  shall  be  settled  be- 

ing  text  (Book  i,  Chapter  2,  Section  i,  Clause  **  ^^'^^'^  ^^«  parties  by  men  well  acquainted 

23)—"  Menu :    A    lender    of    money   may  '*  ^iih  sea   voyages    or   journeys  by   land. 

take,  in  addition  .to  his  capital,  the  interest  "  ^^^  ^»«^es  and  with  places,    such  interest 

allowed  by  Vasishtha,  an  eightieth  part  of  a  "  shall  have  legal  force." 

"  hundred  by  the  month."  It  ^j^y  be  contended  that  the    rale  >:• 

Clause  24.—"  Ftzj/jy^M^;  Hear  the  interest  ^"^   ^^^'^  applies.     As  to  this,    I   express 


<( 


(( 


"  for  a  money-lender  declared  by  the  words 

"  of  Vasishtha :  five  majhas,  or  one  suverna 

*'  for  20  palas,  or  80  suvernas,  he  may  claim 

''  and  should  receive  each  month :  thus  the 

"  law  is  not  vitiated."     That  is,  one  for  80 
for  a  month. 

Clause  26. — "  Vrihaspa/iy  quoted  in  the 
**  Rutnacara  :  The  eightieth  part  accrues 
*'  monthly  on  the  principal ;  and  if  the  in- 
"  terest  be  received,  the  loan  is  doubtless 
'*  doubled  in  the  third  of  a  year  less  than 
"  seven  years,  that  is,  in  six  years  and  eight 
"  months." 


Clause  29. — *'  Menu :  If  he  have  no  pledge, 
"  a  lender  of  money  may  take  two  in  the 
"  hundred  by  the  month,  remembering  the 
"  duty  of  good  men  :  for,  by  thus  taking  two 
''  in  the  hundred,  he  becomes  not  a  sinner 
"  for  gain." 


no  decided  opinion.  But  it  seems  to  me  that, 
as  yet  there  is  no  factum,  as  the  plaintiff 
has  not  got  the  interest. 

In  this  case,  the  plaintiff,  if  he  can  enforce 
his  contract,  will  receive  upwards  of  %oo  per 
cent,  per  annum,  whereas  the  highest  amount 
allowed  by  Menu  to  be  taken  from  a  mer- 
chant was  4  per  cent,  per  month. 

It  occurred  to  me  that,  perhaps,  the  plaint- 
iff might  be  entitled  to  interest  on  the 
Rupees  700  at  the  ordinary  rate.  But  there 
is  no  appeal  as  to  that,  nor  does  the  pluntiff 
claim  interest  in  his  plaint,  so  we  need  not 
interfere. 


The  decision  of  the  learned  Judge  will  be 
affirmed  with  costs  on  scale  No.  2.  The  Ru- 
pees 1,200  which  the  defendant  brought  into 
Court,  being  still  in  Court  the  defendant  is 
at  liberty  to  withdraw  Rupees  500  out  of 
that  sum ;  and  further,  out  of  the  remaining 
"  He  may  thus  take,  in  proportion  to  the  |  Rupees  700  belonging  to  plaintiff,  he  will  be 
"  risk,  and  in  the  direct  order  of  the  classes,  j  entitled  to  be  paid  his  costs  when  taxed. 
"  two  in  the  hundred  from  a  priest ;  three  The  plaintiff  may  take  out  the^  residue,  if 
"  from  a  soldier;  four  from  a  merchant ;  and  ^ny. 
"  five  from  a  mechanic  or  servile  man ;  but  j 

"  never  more  as  interest  by  the  month."  Macpherson,  7.— I   also   think   that   the 

{  decree  of  the  learned  Judge  ought  to  be 
Clause  32. — '*  Vagnyavalkya  ordains:  All  1  affirmed.  It  appears  to  me  that  he  gives 
**  borrowers  who  travel  through  vast  forests  1  very  sufficient  reasons  for  the  conclusions 
**  may  pay  ten,  and  such  as  traverse  the  i  at  which  he  arrived,  and  that,  under  the 
**  ocean,  twenty  in  the  hundred,  to  lenders  circumstances,  his  decree  was  perfectly 
*'  of  all  classes,  according  to  circumstances,    right. 
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The  25th  August  1869. 

•         Preseni : 

The  Hon'ble  Sir  Barnes  Peacock,  Kl.,  Chief 
Justice ,  and  the  Hon'ble  A.  G.  Macpher- 
son.  Judge, 

Champeity — Hindoo  widow — Reversioner — Ac- 
cumulations— ^Jurisdiction — ^Waste. 

Appeal  from  the  judgment  of  the  Hon'ble 
Mr.  Justice  Phear,  exercising  the  extra- 
ordinary original  civil  jurisdiction  of  the 
High  Court, 

Charles  Grose  and  Heera  Lall  Seal  (two  of 
the  Defendants),  AppellantSy 

versus 

Omirtomoyee  Dassee  (Plaintiff),  Respondent, 

The  Advocate-General  and  Messrs,   Graham 
and  Marindin  for  the  Appellants. 

Messrs.  Kennedy  and  Branson  for  the 
Respondent. 

Bt  a  childless  Hindoo  widow,  entered  into  an  arranec- 
ment  with  G,  whereby  she  appointed  G  her  irrevocable 
attorney  to  institute— ;^and  G  agreed  to  institute  and  pro- 
secute (with  funds  which  he  was  to  provide) — a  suit  in  B^s 
name  to  recover  her  husband's  estate  from  his  brothers ; 
and  as  part  of  the  arrangement,  B  conveyed  and  assigned 
to  G  alt  that  she  might  recover,  with  all  interest  and 
accumulations  thereon — the  agreement  being  that  G 
should  retain  half  of  all  that  was  recovered,  for  his  own 
absolute  benefit  as  remuneration  for  his  trouble,  and 
that,  out  of  the  remaining  half  G  should  re-pay  himself 
all  sums  of  money  spent  by  him  in  prosecuting  the 
suit  or  for  B*s  maintenance  pendente  lite^  making  over 
only  the  residue  of  such  remaining  half  to  B.  A  suit 
was  accordinglyr  instituted  and  B  obtained  a  decree,  in 
execution  of  which  a  targe  sum  of  money  was  paid  into 
Court : — 

Hetn  that  a  suit  would  lie  by  the  reversioners  to  re- 
strain waste  and  to  prevent  the  payment  of  the  money 
out  of  Court  to  G, 

He LD by  Peacock^  C.J.^^ndi  Macpherson,  J. —That  the 
contract  was  void  against  the  reversioners,  otherwise 
than  as  a  mere  security  for  sums  properly  paid  and 
costs  properly  incurred  by  G,  with  interest  on  such 
sums  and  costs. 

Held  by  Peacock ,  C,  J, — That  the  arrangement  by 
which  one-half  share  was, assigned  to  G  absolutely  as 
remuneration  was  not  binding  on  the  reversioners^if 
not  upon  the  ground  of  champertj^,  upon  the  ground 
that  it  was  an  unconscionable  bargain  and  a  speculative, 
if  not  gambling,  contract. 

Held  by  PheardSiA  Macpherson  JJ.—ThdX  the  whole 
contract  and  assignment  were  void  under  the  Knglish 
Law  as  savoring  of  champerty  and  maintenance,  and  as 
being  an  unconscionable  and  gambling  transaction,  and 
therefore  contrary  to  public  policy. 

The  suit  bv  the  reversioner  was  originally  instituted 
in  the  Hooghly  Court,  and  //,  who  was  a  defcnJ  .n^, 
was  not  subject  to  the  jurisdiction  of  that  Court.  Hy 
however,  joined  in  an  application  to  have  the  case  tried 
by  Uic  High  Court  in  the  exercise  of  its  extraordinary 
original  civil  jurisdiction,  which  application  was  granted. 


Held  that,  after  the  case  had  been  so  transferred  to 
the  High  Court  (to  the  ordinary  original  jurisdiction 
of  which  H  was  admittedly  liable),  H  could  no  longer  ob- 
ject to  the  jurisdiction. 

Held  by  Peacock,  C.  y.,  and  Macpherson,  y. — ^That 
the  case  having  been  transferred  from  the  Ho<^hly 
Court,  the  law  applicable  to  it  was  the  law  which  would 
have  governed  it  if  it  had  been  tried  in  Hooghly. 

Per  Macpherson,  J. — Held  that  the  law  applicable 
to  the  case  if  tried  in  the  Court  of  Hooghly  was  predsely 
the  same  as  the  English  I^w  applicable  to  it. 

Held  by  Macpherson,  y, — ^That,  under  Hindoo  Law* 
accumulations  should  be  treated  as  corpus,  and  not  as 
income. 

The  judgment  of  Phear,  J,,  appealed 
against  was  as  follows : — 

On  the  29th  February  1836,  Ramtonoo 
Chunder  died,  leaving  five  sons,  who  con- 
tinued for  some  time  to  live  in  joint  enjoy- 
ment of  the  paternal  estate.  On  the  25th 
October  1847,  Modoosoodun  Chunder,  one 
of  these  sons,  also  died,  leaving  Bamasoon- 
duree  his  widow,  then  1 1  years  old.  There 
was  no  other  widow,  sind  Bamasoonduree 
was  childless,  but  he  left  besides « an  only 
daughter  Omirtomoyee,  the  plaintiff  in 
this  suit;  an  only  daughter  by  another 
wife  who  had  pre-deceased  him.  After  his 
death,  the  surviving  brothers  retained  the 
enjoyment  and  use  of  the  whole  estaie.  At 
length,  disagreements  arose  between  them 
and  Bamasoonduree,  but  it  is  not  necessary 
that  I  should  go  into  details  relative  to  what 
took  place  between  October  1847  and  April 
1859.  During  this  interval,  Bamasoonduree 
made  certain  claims  on  the  brothers  in  res- 
pect of  her  husband jB  share  in  the  family- 
property,  and  I  believe  she  instituted  more 
than  one  suit  against  them — certainly  one 
sui. — before  1859.  On  the  4th  April  of  that 
year,  she  entered  into  an  agreement  with  one 
Chailes  Grose,  by  which,  after  reciting  the 
material  facts  as  to  the  condition  of  the 
family  and  of  the  property  and  the  nature  of 
her  claim,  and  staling  that  she  was  unable 
from  poverty  to  prosecute  that  claim,  she  as- 
signed all  which  she  might  be  entitled  to  re- 
cover and  receive  from  the  estate  of  Ramto- 
noo in  right  of  her  deceased  husband,  together 
with  all  interest  and  accumulations  which  had 
accrued  or  might  thereafter  accrue  thereon, 
and  all  benefit  and  advantage  to  be  had  or 
derived  from  the  suit  about  to  be  instituted, 
aiul  she  appointed  Charles  Grose  her  at- 
torney to  institute  and  carry  on  any  suit  or 
suits  in  her  name  for  the  purpose  of  re- 
covering her  right  and  share  in  this  property, 
and  it  was  then  agreed  that  of  the  property, 
&c.,  which  might  be  recovered,  Grose  should 
in  the  first  place  retain  one  moiety  for  his" 
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own  absoliUe  use  and  benefit  by  way  of 
remuneration  and  reward  for  his  trouble  and 
labor  in  the  conduct  and  management  of  the 
contemplated  suits  and  proceedings,  and,  as 
to  the  remaining  moiety,  that  he  should  repay 
himself  all  such  sums  as  he  might  from  time 
to  time  have  advanced  and'  paid  for  the 
maintenance  of  Bamasoonduree,  with  interest 
at  the  rate  of  1 2  per  cent,  per  annum,  and 
also  all  such  sums  and  costs  as  he  might 
from  time  to  time  have  advanced  or  been  put 
to  in  carr)'ing  on  and  managing  the  suits, 
with  12  per  cent,  per  annum  interest,  and 
should  pay  over  the  residue  to  Bamasoonduree 
herself.  Although  this  agreement  does  not 
make  mention  of  any  existing  suit  brought 
by  Bamasoonduree,  Grose  in  his  evidence 
before  me  stated  that,  such  a  suit  was  existing 
at  the  time  of  the  agreement,  but  was  almost 
immediately  afterwards  withdrawn.  On  loth 
May  1859,  Bamasoonduree  by  Grose  filed  a 
fresh  bill  against  her  -husband's  surviving 
brothers  for  recovery  of  her  husband's  share 
in  the  estate  together  with  accumulations. 
On  19th*  August  1 86 1,  a  decree  was  made  by 
the  Supreme  Court  in  that  suit  to  the  effect 

that  Bamasoonduree  was  entitled  to  J^th-share 

of  th^  accumulations  which  had  been  made 
by  the  brothers  to  Ramtonoo's  estate  between 
the  death  of  Ramtonoo  and  the  death  of 
Muddoosoodun,  and  also  to  the  gains  and 
profits  made  by  Muddoosoodun's  brothers  by 
the  use,  after  his  death,  of  this  +th  share  of 

the  accumulations,  the  whole  to  be  enjoyed 
by  her  as  a  Hindoo  widow  in  the  manner 
prescribed  by  the  Hiipdoo  Law  ;  and  finally 
by  a  decree,  made  on  8th  August  1864, 
affirmed  on  i8th  January  1866,  the  share  of 
the  accumulations  belonging  to  Muddoosoo- 
dun at  the  date  of  his  death  was  determined  to 
be  84,685  rupees,  and  in  lieu  of  the  subse- 
quent gains  and  profits  thereon,  10  per  cent, 
per  annum  on  this  sum  was  awarded  to 
Bamasoonduree.  In  pursuance  of  this  de- 
cree, the  defendants  have  paid  into  Court  a 
sum  which  I  am  told  amounts  to  Rs.  2,40,000. 
The  plaintiffs  in  the  present  suit  are 
Omirtomoyee  and  her  infant  son.  They,  on 
behalf  of  the  reversionary  heirs,  seek  to  have 
this  agreement  of  4th  April  1859  between 
Bamasoonduree  and  Grose  (together  with 
any  sub-assignments  as  may  have  been  made 
on  the  footing  of  it)  set  aside  as  being  a 
void  contract ;  and  they  further  in  substance 
ask  for  an  order  that  the  money  should  be 
paid  into  Court,  and  there  kept  during  the 
life  of  Bamasoonduree  for  the  benefit  of  the 
^  reversionary  heirs.  It  is  obvious,  passing 
by  for  the  moment  the  misjoinder  of  Omir- 


tomoyee's  son  with  herself  as  plaintiff,  that 
she    has    no   personal    rights   to   vindicate. 
She    can    only    properly    slan^    before   the 
Court  on  two  grounds.     These  are :  firsily, 
she  may  be  entitled  as  the  present  repre- 
sentative of  the  ultimate  heir  to  come  into 
Court   for   the   purpose    of    preventing  the 
risk  of  losing  evidence  by  lapse  of  time,  and 
may  ask  that  the  validity  of  the  deed,  cod- 
sidered  as  an  alienation  against  the  interest 
of  the   ultimate   heirs,   may   be   tried  now, 
instead   of  waiting    until   the    death  of  the 
widow   for   this   purpose ;    or,  secondly,  she 
may  come  into  Court,  also  in  the  interest  of 
the  ultimate  heirs,  to  protect  the  property 
from  actual  waste  and,  to  keep  it  intact  du- 
ring   the    widow's    enjoyment    of    it.    The 
plaint    in    this    case    is    unfortunately  not 
framed  with  any  clear  conception  of  plaint- 
iff's  rights   of   suit ;  neither    is   the  history 
connected  with  it  and  the  words  made  use 
of  in  the  body  of  it  altogether  creditable  to 
the  persons  who  were  concerned  in  filing  it. 
I  think,  however,  that  I  ought  to  treat  it  as 
raising   both   the   objections   which   I  have 
mentioned  on    behalf  of  the  ultimate  heirs. 
Upon  the  foundation  of  this  plaint  and  the 
subsequent    written    statement    of   plaintiff, 
which  I  am  bound  to  say  does  not  offend  in 
the  same  manner  as  the  original  plaint,  very 
many  issues  have  been   raised,  as  many  as 
17  in  all.     Some  of  these  have  been  aban- 
doned,   and    others    are,    I    think,    unne- 
cessary   on    the    facts    which    have    come 
out,  and  it  seems  to  me  that,  substantially 
there   are   but    four   principal    questions  or 
issues  to  be  determined  in  this  suit.     First — 
Is  the  suit  barred  by  lapse  of  time  ?  Second- 
Was  the  alienation  to  Grose  void  as  against 
the    reversionary    heirs    by    Hindoo    I-aw? 
Third — Was  it  absolutely  void  as  being  con- 
trary to  public  policy  within  the  operation 
of  any  law  affecting  champerty  and  mainte- 
nance }  And  fourthly — Ought  the  money  to 
be  brought  into  Court,  and  there   retained 
for  the  purpose  of  preventing  waste  .^  I  may 
say   that,  as   the  money   has,*  in  fact,    been 
brought   into   Court,  this   last  issue  is  now 
confined  to  the  question  whether  the  money 
should  be  retained  in  Court  for  the  purpose 
of  preventing  waste. 

Now,  taking  the  first  issue,  I  think,  if 
I  were  compelled  to  treat  the  plaint  simply 
as  asking  for  a  declaration  that  the  deed  oi 
1859  was  void,  the  suit  would  be  barred  by 
lapse  of  time.  But  I  have  already  said 
that  the  plaintiff,  as  representing  the  rever- 
sionary heirs,  has  another  alternative,  which 
is  that  she  can  come  into  Court  to  prevent 
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waste  whenever  waste  is  threatened,  and  in 
this  case  the  plaintiff  distinctly  asks  for  relief 
against  wasted  Hitherto  without  doubt 
there  has  been  no  waste.  The  property  is 
safe  enongh  where  it  is;  but  if  the  contract 
between  Bamasoonduree  and  Grose  is  void 
on  either  of  the  grounds  which  I  have 
specified,  then  payment  of  the  money  out 
of  Court,  in  pursuance  of  the  terms  of  that 
contract,  would,  1  think,  be  unmistakeable 
waste.  It  seems  to  me  that  the  fact  of  the 
contract  of  alienation  bein?  a  material  ele- 
ment  10  be  considered  in  the  question  whe- 
ther or  not  such  a  payment  would  be  waste, 
docs  not  have  the  effect  of  carrying  back 
the  date  of  the  contemplated  waste  to  the 
date  of  the  contract,  and,  therefore,  the 
plaintiff  is  in  time  to  question  by  this  suit 
any  thing  which  may  result  from  handing 
over  this  property  to  alienees  under  the  con- 
tract of  1859. 

Coming  next  to  my   second    question,    I 
think,  I  ought  to  hold  that  the  alienation  is 
void  by   Hindoo    Law   as  against  the  heir. 
All  contracts  of  alienation   of   property,   as 
I  understand   the   Hindoo   Law,   which  are 
made    by    a     Hindoo    widow    during    her 
limited    enjoyment  of  the   inheritance,   are 
liable  to  be  avoided  by  the  heir  on  her  death, 
unless  the  alienee  can  defend  the  alienation 
by  showing   either  that  there  was,   in  fact, 
lawful    occasion    for     the    alienation,     and 
that  the   bargain  was  fair  and   reasonable, 
or  if  this  was  not  actually  the  case,  that  he 
at  least  acted  fairly  and  honestly,  and  was 
led  by  bond  fide  enquiry  to  believe  that  there 
was  such  occasion.     Now,  Mr.  Grose's  evi- 
dence in  this  case  leaves  no  room  to  doubt 
that  there  was  no  enquiry  whatever  on  his 
part.    He  cannot  for  a  moment  be  allowed 
the  benefit  of  the  last  alternative.    Then,  was 
the  alienation,  in  fact,  justified?  that  is,  was 
there  lawful  occasion  for  it,  and  was  the  con- 
sideration under  the  circumstances  commen- 
surate with  the  property  decreed  }     Now,  on 
Ihis  point  again,  I  take  it  that  no  one  can 
have  the  least  doubt  that  the  transaction  was 
onepurely  of  a  gambling  character.     I  think, 
tt  is  true,  there  was  lawful  occasion  for  Bama- 
soonduree to  alien  a  portion  of  the  properly 
Of  for  her  to  create  an  incumbrance  upon  it, 
and  no  doubt,  under  the  circumstances  of  the 
case,  in  any   negotiations   for   this  purpose 
sne  must  have  expected  that  the  consider- 
ation she  should  obtain  would  be  relatively 
small  as  compared  with  the  burthen  placed 
oil  the  property.     But   here   Bamasooduree 
got  no  consideration  that  could  be  termed 
definite  in  any  sense.     Grose  gave  time  and 
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labor,  the  latter  not  even  skilled  or  pro- 
fessional labor,  for  the  chance  of  half  of  what 
should  be  recovered ;  he  did  not  give  any 
sum  of  money  out  and  out.  If  anything 
substantial  was  recovered,  he  would  get  his 
money  back  again,  in  addition  to  the  half 
share  of  the  property.  He  did  not  even 
attempt  to  estimate  what  would  be  the  cost 
to  him  of  carrying  on  the  suit  There  was 
no  sort  of  calculation  made  of  what  the 
consideration  given  by  him.  if  any  there 
was,  amounted  to  ;  an  1  so  far  as  I  can  see, 
there  was  no  obligation  incurred  on  his  part 
to  expend  any  more  money,  lime,  or  trouble 
than  might  just  please  himself.  There  is 
nothing  in  the  contract  (unless  it  is  to  be 
supplied  by  implication  on  some  principle 
of  equity),  which  should  prevent  him  from 
giving  up  the  matter  at  any  stage  he  chose. 
In  short,  this  was  nothing  more  or  less  than 
a  pure  gambling  transaction,  not  to  be  de- 
fended, in  my  judgment,  as  against  heirs 
under  Hindoo  Law. 

As  regards  the  3rd  issue,  it  is  a  little 
difficult  to  say  how  far  the  Englisli  Law 
against  champerty  and  maintenance  at  pre- 
sent reaches.  Sir  Robert  Barlow  was  not  al- 
together so  unhappy  in  the  use  of  the  words 
**  dead  letter,"  as  Mr.  Kennedy  in  his  argu- 
ment seemed  to  imply.  In  the  ninth  edition 
of  Story's  Eq  Ju.,  Section  1057  C,  the 
writer  suggests :  "  That  the  common  law 
''  notion  of  maintenance  as  applicable  to 
**the  assignment  of  rights  of  action  has 
"become  practically  obsolete,"  and  even  in 
Chitty's  Statutes,  the  observation  occurs  that 
"  the  doctrines  of  maintenance,  champerty, 
"  and  buying  of  titles,  are  become  in  a 
'*  great  measure  obsolete  as  matter  of  Cri- 
"  minal  Law,  and  very  seldom  come  into 
"notice  as  affecting  the  validity  of  con- 
"  tracts."  Still  there  undoubtedly  does  exist 
in  England  even  now,  a  law  forbidding 
champerty  and  maintenance.  The  change 
which  has  taken  place  is  not,  properly  speak- 
ing, in  the  law  itself  but  in  the  circum- 
stances of  society,  which  have  so  altered  as 
to  elevate  a  large  class  of  transactions  out 
of  the  mischief  named  champerty  and  main- 
tenance, and  thus  left  the  subject  shorn  of  its 
original  dimensions.  If  wc  go  back  to  the 
accepted  definitions,  we  find  that  "mainten- 
ance in  general  signifies  an  unlawful  taking 
in  hand  or  upholding  of  quarrels  or  sides  to 
the  disturbance  or  hindrance  of  common 
right,"  and  champerty  is  hut  a  particular 
form  of  maintenance,  namely,  "  the  unlawful 
maintenance  of  a  suit  in  consideration  of 
some  bargain  to  have  part  of  the  thing  in 
dispute  or  some  profit  out  of  it."    The  essen- 
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tial  element  of  the  mischief  is,  I  apprehend, 
"  the  disturbance  or  hindrance  of  common 
right ;"  and  the  forms  in  which  this  appeared 
most  prominent  to  the  eyes  of  the  states- 
men and  jurists  of  England  in  early  days 
were  those  of  judicial  corruption   and   the 
practice  of  buying  upon  speculation  contro- 
verted rights  and   titles    which  the  owners 
themselves  did  not  think  it  worth   while  to 
prosecute.     Where    persons   who  by    their 
position  have  the  power  to  influence  the  fate 
of  a  cause  in  its  progress  through  the  Courts 
are   in   the   habit  of   bargaining    with    the 
suitors  for  their  rights,  there  all  impartial 
administration  of  civil  justice  is  at  an  end  ; 
and  it  was  to  meet  an  evil  of  this  sort  that 
the  Legislature  of  Edward  I.  specifically  pro- 
hibited  any  officer  connected   with    Courts 
of  law  from  purchasing  titles   of  land   de- 
pending in  suit.     Again,  with  any  compilicat- 
ed  system  of  proprietary  rights,  there  must 
exist  cases  in  considerable  numbers  in  which, 
although   the   strict   legal   rights   of   parties 
relative  to  the  same  subject  of  property  are 
not  ascertained — indeed,   are  in  some  sort 
disputed — ^yet  the  parties  themselves  prefer 
peace  and  quietness  with  their  neighbours 
to  the  Vexation  and  harassment  of  a  law- 
suit' in  assertion   of  a   doubtful  claim.     It 
is  manifestly   much   to  the  public   interest 
that  this  disposition  to  forbearance  should 
prevail,  and,  therefore,  should  be  protected 
from  artificial  disturbance.     Accordingly,  it 
is  the  policy  of  the  English  Law  to  repress 
all  fostering  of   litigation  by  third   persons 
whose  motive  is  not  the  desire  of  vindicating 
right,  but  the  hope  of  speculative  gain.     In 
this  spirit  the  Statute  of  Henry  VIII.  forbade 
the  assignment  of  any  rights  or  titles  which 
the  assignor  was  not  in  the  enjoyment  of  at 
the  time  of  the  transfer.     The  circumstances 
of  society  in  England  have  no  doubt,  long 
ceased  to  be  such  as  to  call  for  the  indiscri- 
minating  enforcement  of  sweeping    enact- 
ments  like   these,   and   they   have    become 
practically  obsolete.      The   purchase  of   a 
title  pending   in  suit  (even   by   a   Queen's 
Counsel)  is  not  now  necessarily  invalid,  and 
the  assignment  of  a  chose  in  action  is  not  of 
itself  contrary  to  modern  law. 

Nevertheless,  as  I  have  already  said,  the 
principle  of  public  policy  which  once  found 
action  in  these  Statutes  is  still  operative,  and 
the  Courts  both  of  law  and  equity  give  effect 
to  it  as  part  of  the  common  law  of  England. 
It  is  important,  however,  for  the  right  under- 
standing of  its  application,  that  it  should  not 
be  confounded  with  any  of  the  rules  of  equity 
under  which  a  transaction  between  parties 


is  judged  of  solely  with  regard  to  the  coo- 
duct  of  the  parties  towards  each  other.  The 
late  Lord  Justice  Turner  iiT  the  case  of 
Knight  versus  Bowyer,  where  **  objection 
''  was  made  on  the  part  of  the  appellants  to 
"the  title  of  some  of  the  plaintiffs,  apoo 
"the  ground  that  their  interests  were  *c- 
"  quired  by  means  of  a  purchase  which  vis 
"  illegal  and  invalid,  as  being  affected  by  the 
"laws  relating  to  champerty  and  main- 
"tenance,"  said  that,  "in  order  to  main- 
"tain  the  objection  as  an  answer  to  the 
"suit,  the  appellants  must  show  that 
"the  purchase  was  illegal  and  void  opoo 
"principles  of  public  policy,  upon  grooods 
"far  higher  than  the  mere  interest  of  the 
"parlies." 

So  far,  then,  as  the  present  issue  is  am- 
cerned,  I  have  to  look  to  the  general  nature 
of  the  transaction,  and  to  consider  it  in  re^ 
ference  to  the  interests  of  the  community 
at  large,  rather  than  to  its  merits  as  between 
the  parties ;  and  in  this  aspect,  it  is  not  now- 
a-days  a  critical  fact  that  the  subject  of  the 
contract  was  matter  in  suit  or  about  to  be 
put  in  suit,  for,  as  Lord  Justice  Turner  also 
remarked  in  the  course  of  the  above  dtcd 
judgment:  "The  cases  abundantly  prove 
"  that  property  which  is  in  litigation  may  be 
"made  the  subject  of  sale  and  purchase;" 
still  I  think  the  character  of  Grose's  dealing 
with  Bamasoonduree  is  to  a  considerable 
extent  affected  by  the  element  of  uncertainty 
involved  in  her  claim  against  the  Chanders. 
She  was  not  suing  to  recover  specific  pro- 
perty or  an  ascertained  sum  of  money,  but 
she  was  seeking  an  account  and  a  decree  for 
the  amount  which  should  be  found  doe  on 
that  account,  and  the  transaction  belweeo 
her  and  Grose  amounted  to  this,  namely,  an 
assignment  to  Grose  absolutely  of  one  moie- 
ty of  her  expectation,  and  an  assignment  to 
him  of  the  other  moiety  as  security  for  the 
costs  and  charges  which  he  should  be  at  in 
carrying  on  the  suit  in  her  name — the  whole 
contract  being  made  in  consideration  of  his 
conducting  the  suit  as  her  attorney,  and  ad- 
vancing money  necessary  for  its  prosecution. 
I  omit  mention  of  the  Rupees  i6  per  month 
maintenance,  because  it  was  an  entirely  in- 
significant ingredient  in  the  bargain.  Now, 
in  acting  thus,  Grose  was  unmistakeably 
maintaining  and  upholding  Bamasoodnree's 
suit  for  the  sake  of  a  share^  and  that  the 
lion's  share,  in  the  ultimate  fruit.  Moreover, 
ic  seems  to  me  to  be  the  effect  of  the  deed 
between  Bamasoonduree  and  Grose  that  Grose 
staked  the  outlay  which  was  to  be  made  hy 
him  against  reimbursement  and  remunera- 
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tk>n  out  of  the  property  to  be  recovered. 
Bamasoonduree  was  not  made  personally 
liable  to  repay  Grose  his  costs  and  expenses, 
nor  did  he  obtain  any  other  security  for 
ihetn  than  that  .founded  on  the  success  of  the 
suit.  This  I  need  hardly  say  is  undis- 
guised champerty  forbidden  by  the  law  in 
England  as  a  transaction  detrimental  to  the 
general  interests  of  society.  If,  therefore,  I 
have  to  apply  English  Law  to  the  deter- 
mination of  the  issue,  which  is  now  under 
my  consideration,  in  the  same  way  as  it  would 
have  been  applied  if  the  facts  had  occurred 
in  England,  it  cannot  be  doubted  that  I  must 
declare  the  contract  in  question  to  be  void. 

But  it  is  said  that,  in  hearing  this  suit, 
the    Court    is    exercising   its   extraordinary 
jarisdiction  ;  that  the  law  by  which  its  deci- 
sion must  be  governed  is  the  law  prevailing 
in  the  Mofussil ;  and  that  there  is  nothing 
in  that  law  to  invalidate  a  contract  of  this 
sort.    The  starting  point  of  this  argument, 
as  it  seems  to  me,  is  taken  upon  mistaken 
ground.     I  am  of  opinion  that  this  case  must 
be  treated  exactly  as  if  the  plaint  had  been 
originally  filed   in   this   Court.     It    appears 
to  me  that   all   which   took    place   in    the 
Hooghly    Court    was    without    jurisdiction. 
The  cause  of  action  did  not  arise  within  the 
district  of  Hooghly.     One  only  of  the  de- 
fendants   dwelt    there,  and    no    order    was 
passed  to  allow  the  suit  to  be  instituted  in 
that  Court.     This  Court  has  jurisdiction  to 
entertain  the  suit,  because  the  cause  of  ac- 
tion wholly  arose  within  the  local  limits  of 
the  town  of  Calcutta,  and  I  think  the  com- 
mencement of  the  suit  dates  from  the  time 
when  the  plaint  was  brought  into  this  Court 
Jrom  the  Hooghly  Court.     All  irregularity  of 
proceeding  which  has  occurred  is  rendered 
unimportant,  and  of  no  effect,    because   the 
parties    have    all    appeared    in    this    Court 
prepared  to  go  to  trial,  and  no  one  has  been 
enisled  or  put   under   disadvantage   by   the 
course  which  has  been  pursued. 

Then,  is  the  law  which  renders  champerty 
and  maintenance  illegal  in  England  part  of 
*e  law  which  this  Court  in  the  exercise  of  its 
ordinary  original  civil  jurisdiction  is  bound  to 
administer?  Viewed  in  the  light  in  which  I 
have  endeavoured  to  place  it,  I  think  that  it 
»s;  m  other  words,  that  the  law  which  forbids 
and  makes  void  all  acts  contrary  to  public 
PO'icy,  and  subversive  of  the  general  interests 
of  society  is  in  force  at  least  within  the  Pre- 
sjdency-town.  It  was  part  of  the  law  of 
England  in  1736 ;  it  is  so  still ;  and  there  is 
noitimg  whatever,  as  I  conceive,  in  the  cir- 
cnmstances  of  this  country  to  make  it  inappli- 


cable  here.  Consequently,  according  to  au- 
thorities which  I  have  no  occasion  now  to  dis- 
cuss, the  late  Supreme  Court  was,  I  imagine, 
bound  to  treat  it  as  being  in  force  within  the 
limits  of  its  jurisdiction,  excepting  so  far  as 
its  operation  might  be  affected  by  the  neces- 
sity of  applying  Hindoo  or  Mahomedan  Law 
in  cases  where  a  Hindoo  or  Mahomedan  re- 
spectively were  concerned ;  that  is  to  say, 
it  was  always  in  force  because  I  apprehend 
this  exception  can  only  have  regard  to  the 
conflict  of  private  rights ;  and,  finally,  the 
law  of  the  Supreme  Government  is  the  law 
of  the  High  Court  in  its  ordinary  original 
civil  jurisdiction. 

Next  comes  the  question,  is  the  contract 
between  Bamasoonduree  and  Grose  such  as  to 
be  opposed  to  the  interests  of  society  as  it 
exists  in  this  country  ?  To  this,  I  think, 
there  can  be  but  one  answer.  The  facts  of 
the  suit  in  which  it  was  made  afford  ample 
illustration  of  the  mischief  to  follow  from 
transactions  of  this  sort.  Grose  wagered 
beyond  his  means  and  has  become  inGoTvent. 
As  Bamasoonduree  assigned  to  him,  so  he  in 
turn  has  assigned  to  others.  Bamasoonduree, 
moreover,  under  a  pressure,  which  it  is  not 
necessary  now  to  inquire  into,  has,  as  I  am 
told,  assigned  away  nearly  all  the  small  re- 
sidue of  interest  in  the  suit  which  remained 
to  her ;  and  thus  it  happens  that,  although 
the  long  and  tedious  litigation  in  this  coun- 
try has  resulted  in  a  decree  vindicating  her 
rights,  and  under  that  decree  the  large  sum  of 
2,40,000  rupees  has  been  paid  into  Court  no- 
minally to  her  credit,  yet,  if  these  assignments 
are  good  in  law,  she  will  be  left  without 
benefit  from  either  assignment  or  suit.  Per- 
sons who  are  strangers  to  the  record  will, 
for  insignificant  consideration,  appropriate 
the  whole  fruit  of  the  Court's  judgment,  and 
even  Grose  himself  bids  fair  to  be  a  ruined 
man.  This  case,  unfortunately,  is  of  no  ex- 
ceptional character.  It  is  but  a  type  of  what 
goes  on  daily  in  ever}'  Court  of  civil  justice 
throughout  Bengal.  Speculative  traffic  in 
law-proceedings  has  assumed  the  dimensions 
and  respectability  of,  a  regular  trade.  A 
large  class  in  the  community  fattens  and 
grows  rich  on  the  spoils  of  needy  suitors. 
Litigation  is  promoted  and  maintained  with- 
out reference  to  the  wishes  or  interests 
of  the  nominal  parties.  As  often  as  not,  in 
cases  where  proprietary  interests  are  in  con- 
test, the  names  on  the  record  represent 
puppets  which  move  at  the  bidding  of  per- 
sons who  are  in  no  way  before  the  Court. 
The  proceedings  are  carried  on,  not  to  ad- 
just the  rights  of    suitors    seeking  equity 
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aod  justice,  but  in  order  that  contingencies 
may  be  determined,  according  to  which  the 
players  in  a  great  game  of  speculation  will 
draw  the  stakes.  I  feel  it  impossible  to  ex- 
aggerate the  magnitude  of  the  evil.  The 
benamee  system  confined  to  the  tenure  of 
property  is  bad  enough,  but,  when  it  in- 
vades our  Courts  of  justice,  and  takes  away 
all  sincerity  and  truth  from  the  solemli 
administration  of  the  law,  it  becomes  des- 
tructive of  the  highest  interests  of  so- 
ciety. I  will  add  that  the  habitual  treat- 
ment of  legal  proceedings  as  so  much 
merchandize  to  be '  bought  and  sold 
at  any  stage  is  pregnant  with  risk  to  the 
integrity  of  those  upon  whom  the  Civil 
Courts  are  greatly  dependant  for  guidance.  I 
am  afraid  that  there  are  vakeels  of  this 
Court  who  make  use  of  the  opportunities 
afforded  to  them  by  their  position  for  buying 
up  and  maintaining  pending  suits,  and  I  am 
sure  there  are  Attorneys  whose  regard  for 
the  interests  of  their  clients  is  deadened  by 
familiarity  with  dealings  of  a  champertous 
character.  In  short,  it  seems  to  me  incon- 
lestible  that  the  contract  which  the  plaintiff 
impeaches  ih  vicious  to  a  degree,  and  offends 
against  the  law,  under  which  private  contracts 
may  be  void  upon  public  grounds. 

I  have  assumed  that  such  a  law  was  intro- 
duced into  Calcutta  by  the  Charter  of  13 
Geo.  I.  I  might  perhaps,  have  taken  higher 
ground,  for  I  am  disposed  to  think  that 
there  is  a  power  inherent  in  every  Court  of 
justice  which  receives  its  authority  from  the 
State,  to  subordinate  the  interests  of  private 
persons  to  those  of  the  public,  and  to  take 
care,  where  the  two  are  in  conflict,  that  the 
latter  should  prevail.  The  Privy  Council  in 
Fischer  versus  Kamala  Naicker,*  8  Moore's 
Indian  Appeals,  187,  clearly  attribute  a 
power  of  this  kind  to  the  local  Courts  of 
this  country.  Their  Ix)rdships  there  say, 
in  reference  to  the  Court  of  the  Sudder 
Adawlut  at  Madras:  "It  may  be  admitted 
"  that  the  Court  would  have  the  right,  per- 
"  haps,  even  lay  under  an  obligation,  to  take 
"  cognizance  moiu  propria  of  any  objections 
**  manifestly  appearing  on  the  face  of  the 
"  proceedings  which  showed  that  it  was 
"  against  morality  or  public  policy."  If  it 
was  not  so  manifest,  according  to  their  Lord- 
ships, the  Court  ought  not  to  enquire  into  it 
unless  the  issue  has  been  distinctly  raised 
between  the  parties  ;  and  in  a  following 
passage  of  the  same  judgment  the  Privy 
Council,  as  it  seems  to  me,  unmistakeably 

*  3  W.  R  ,  Privy  Council,  ^^. 


sanction  the  proposition  that  maintenance 
which  has  the  qualities  attributed  to  cham< 
perty  and  maintenance  by  En)flish  Law,  vii^ 
*'  which  is  something  against  good  policy 
and  justice,"  is  in  this  country  matter  oif 
objection  to  the  validity  of  a  transaction 
such  as  the  Courts  ought,  on  the  foregoing 
principle,  to  give  effect  to,  when  it  is  properlj 
brought  to  their  notice. 

There  are   several   decisions  of  the  late 
Sudder  Court  of  this  Presidency  which  show 
that  the  action  of  that  Court  was  in  conform- 
ity   with    this    principle.     In     the    Sodder 
decisions  of  1825,   p.  12,   Ramgolam  Sing 
versus  Kemat  Sing,  the  plaintiff's  suit  had 
been  dismissed.     To  enable  him  to  appeal 
he  agreed  with  a  stranger  that  the  latter  was 
to  advance  funds  necessary  for  carr\'ing  oa 
the   appeal,    in   consideration  of  which  the 
stranger  was  to  receive  one-half  the  estate, 
if -the  decree  should  be  in  appellant's  favor. 
The  Court  said  it  could  find  no  precedents) 
warrant  such   a   proceeding,   and   observed 
that  it  savoured  strongly  of  gambling,  and 
moreover  was  not  a  fair  transaction,  for  if  a 
decree  passed  in  favor  of  the  appellant,  the 
stranger  would  obtain  a  moiety  of  an  estate 
worth  2  or  3  lakhs  of  rupees  by  risking  about 
Rupees  2,000,  which  he  would  have  to  pay  for 
costs  if  the  appeal  were  dismissed ;  on  this 
ground,  the  appeal  was  suspended  until  the 
agreement  was  cancelled.     No  doubt,  this  de- 
cision does  not  amount  to  a  judicial  declara- 
tion   of   the    principle   which    1   mentioned. 
There  was,  in  truth,  no  decision  passed  at  all, 
and  there  were  two  alternative  grounds  put 
forward  upon  either  of  which  the  agreement 
was  considered  to  be  bad.     1  think,  however, 
that  the  report  is  important  as  showing  that 
the  Court  at  that  day  was  prepared  to  hold 
a  gambling  contract  between  private  persons 
void,  and  this  could  only  be  upon  the  ground 
that  it  was  against  public  interest.     It  may 
also  be  remarked  by  the  way  that  the  pre- 
sent case  falls  within  the  second  of  the  two 
alternatives.. 

In  1836,  Sudder  Decisions,  page  131,  B.N. 
Sing  against  Teckarain  Sing,  it  appeared 
that  for  the  purpose  of  carrying  on  a  suit 
to  recover  properly,  A  obtained  money  from 
B  on  z  bond  by  which  he  bound  himself  in 
the  event  of  success  to  transfer  a  two^annas 
share  of  the  property  to  B.  He  succeeded, 
and  accordingly  transferred  the  two  annas 
share.  Afterwards,  by  fraud,  A  ousted  i?, 
and  got  back  into  possession  of  ihe  two  annas 
share.  B  sued  to  recover  this  from  A^  but 
the  Sudder  Dewannv  Adawlut  held  that  the 
bond  was  a  gambling  transaction  and  could 
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not  be  recognized  as  the  foundation  of  title 
as  between  the  parties  to  it.  Here  the  de- 
cision is  undoubtedly  open  to  question,  be- 
cause on  the  facts  staled  it  would  be  diffi- 
cult to  say  that  there  had  not  been  a  fair 
parch ase  of  the  two  annas  share  by  B. 
The  transaction  does  not  appear  to  fall 
wiihin  the  vice  of  chumperiy.  Nevertheless, 
the  decision  itself  is  valuable  as  showing 
that  the  Sudder  Court  considtred  that  gam- 
bling transactions,  that  is,  transactions  op- 
posed to  the  general  interests  of  society, 
were  such  as  the  Court  was  bound  10  hold 
void  between  the  parties  themselves. 

In  the  same  year,  1836,  Sudder  Decisions, 
page  298,  is  reported  a  case  the  name  of 
which  1  have  not  noted.     There  one  Sobur- 
onnissa    Kbanum,   having   instituted   a   suit 
in  the  Provincial  Court  of  Patna  to  recover 
the  moiety  of  a  certain  estate,  entered  into  an 
agreement  with  one  Ramsoonder,  whereby, 
after  reciting  that  for  the  purpose  of  carry- 
ing on  the  suit  and  paying  all  expenses  of 
the  same,   she   had  appointed   Ramsoonder 
her  agent,  and  had  made  over  to  him  the 
necessary  papers,   she    agreed    that,  in    the 
event    of    obtaining    a    decree,    the    agent 
should   receive  \^  of   whatever    should    be 
awarded  to  her  as  his  share  for  the  risk  and 
trouble  incurred  by  him,  but  should  the  suit 
be  unsuccessful,  he  should  stand  the  loss  of 
the  expenses   incurred  by  him.     It  will  be 
I     observed   that   this   contract  is  substantially 
the  counterpart   of   the    contract   made    by 
Bamasoonduree    with    Grose.     Ramsoonder 
carried  on  the  suit  to  a  successful  termination, 
and  kis  heirs  sued  Soburunnissa  to  obtain  the 
foarteen-sixteenth,    but   the   Court   said    the 
transaction  which  gave  rise  to  plaintiff's  claim 
was  a  species  of  gambling,  and  the  share  to  be 
enjoyed  by  the  party  who  offered  to  lake  the 
risk  was  out  of  all   proportion   to  the  entire 
claim  of  the  plaintiff,  and  on  the  strength  of 
the  two  foregoing  decisions  to  which  1  have 
referred,  the  Court  declared  the  engagement 
I      illegal,  and  established   the  point  tor  future 
guidance.  If  thaX  guide  is  still  to  be  followed, 
\      ^c  contract  of  Bamasoonduree  with  Grose 
!      must  undoubtedly  be  held  void. 
,         out  It  is  said  that  the  three  precedents  just 
'Jjentioned   have   lost   their  force,  and  that 
the  Sudder   Court   and    this    Court    in    its 
appellate   jurisdiction    have   repudiated    the 
authority  of  that  guide.     I  have  been  refer- 
red to  some  cases  in  support  of  this  proposi- 
tion; but  it  appears  to  me  that  none  of  them 
*fe  more  than  mere  dicta  of  the  Judges  con- 
wiluting  the  Court.     In  the  case  of  K.  L. 
^hoomlah  venus  Peary  Soonderce  and  an- 


other, reported  in  the  Sudder  Decisions  for 
^.852,  p.  394»  Sir  Robert  Barlow,  after  men- 
tioning by  the  way  that  the  law  of  cham- 
perty was  now  a  "  dead-letter  "  in  the  Eng- 
lish Code,  declared,  without  giving  any 
reasons  whatever,  that  the  case  of  Ramgolam 
Sing  was  an  erroneous  decision.  Mr.  Jack- 
son in  the  same  case  said  that,  although 
those  precedents  had  been  hitherto  good 
and  valid,  and  it  was  right  that  the  Lower 
Courts  should  follow  them,  still  as  the  matter 
had  then  been  brought  up  generally  for  con- 
sideration before  the  whole  Court,  he  had 
no  hesitation  in  declaring  his  opinion  that 
an  arrangement  of  the  nature  of  champerty 
is  not  of  itself  illegal  and  void.  He  went 
on  to  say :  **  It  has  been  usual  to  apply 
**  the  terms  to  arrangements  between  one  of 
"  the  parties  to  a  suit,  and  a  third  person  to 
"the  effect  that  the  third  person  shall  ad- 
"  vance  to  the  part)  the  means  of  carrying 
"on  the  suit,  in  consideration  of  which  he 
'*  is  to  receive  a  share  of  the  thing  litigated. 
"  I  know  of  no  law  against  such  an  sgrange- 
"  ment,  and  there  is  certainly  no  reason 
"why  it  should  be  declared  illegal.  Such 
"arrangements  must  stand  or  fall  by  the 
"peculiar  nature  of  their  conditions,  X^cy 
"  are  liable  to  question  like  any  others  when 
"a  suit  is  brought  to  enforce  or  avoid 
"them.''  It  is  clear  that  Mr.  Jackson  had 
not  inquired  very  closely  into  the  meaning  of 
the  word  "  champerty"  in  English  Law,  and 
there  is  nothing  in  the  opinion  which  he  has 
in  these  words  expressed  necessarily  incon- 
sistent with  the  existence  of  a  rule  against 
real  champerty  in  this  country.  In  the 
next  sentence  he  applies  this  opinion  to  the 
facts  of  the  case  in  the  following  words  : 
"  But  it  is  a  very  different  thing  to  say  that 
"^  having  sued  B,  A's  suit  shall  be  dis- 
"  missed  because  it  appears  that  A  has  ar- 
"  ranged  with  C  to  let  him  have  a  share  of 
"the  thing  claimed  in  consideration  of  Cs 
"  advancing  money  to  carry  on  the  suit.  The 
"  right  of  ^l  to  the  thing  claimed  by  him  is 
"  by  no  means  dependent  on  the  validity 
"  of  the  engagement  between  A  and  C" 

The  three  other  Judges  who  made  up  the 
Court  cleared  up  all  doubt  as  to  the  character 
of  the  engagement  between  A  and  C  by  stat- 
ing "  that  the  plaintiff  had  sold  one-half  of  the 
"property  in  dispute  to  a  party  who,  under  a 
"  document  termed  an  oomed-iobala,  or  con- 
"  tingent  bill  of  sale,  had  advanced  funds  for 
"  the  prosecution  of  the  suit,"  and  then,  re- 
fraining from  the  expression  of  any  opinion 
adverse  to  the  validity  of  the  before-men- 
tioned precedents,  they  said :   ''  It  does  not 
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"  appear  to  us  to  be  a  necessary  or  a  legitimate 
"  consequence  from  such  a  ruling  that  plaint- 
"  iff's  suit  against  another  who,  as  the  plaint- 
"  iff  alleges,  wrongfully  withholds  from  him 
*'  his  property,  must  be  dismissed  whatever 
"  its  merits,  only  because  the  plaintiff  has 
"  obtained  funds  for  carrying  it  on  by  means 
"  of  such  an  agreement."  I  see  nothing  open 
to  question  in  this  opinion,  and  I  think  it 
would  certainly  have  been  carrying  the  law 
against  champerty  an  unjustifiable  length 
to  hold  merely  on  such  facts  as  these  that  the 
plaintiff  could  not  recover  in  his  suit. 

In  the  case  of  Ramnarain  Shaw  versus 
Moharajcssury  Dassee,  reported  in  page 
1 310  of  the  Sudder  Decisions  for  1852,  a 
Court  of  three  Judges,  while  it  entirely 
agreed  with  the  unanimous  decision  arrived 
at  by  the  whole  Court  in  the  case  just  quoted, 
which  it  understood  to  "  lay  down  that 
there  is  nothing  in  our  Code  making  it  illegal 
for  a  parly  to  receive,  and  another  to  give, 
funds  for  the  purpose  of  carrying  on  a  suit 
on  a  pPomise  of  certain  consideration  in  the 
form  of  a  share  of  the  property  sued  for,  if 
decreed  to  the  plaintiff,  but  that  contracts  of 
this  nature  must  be  decided  on. their  own 
character  and  circumstances,  and  that  the 
Courts  should  not  recognize  and  enforce 
agreements  which  appear  to  be  exorbitant 
and  to  partake  of  the  nature  of  gambling 
transactions,"  went  on  to  state  that  the  facts 
in  the  particular  case  before  it  did  not  even 
constitute  champerty  in  the  English  sense. 
At  most  they  exhibited  "the  species  of 
maintenance  which  consists  in  the  maintain- 
ing or  assisting  by  a  third  party  of  a  plaint- 
iff or  defendant,  with  money  or  otherwise, 
in  prosecuting  or  defending  his  suit."  The 
Court  finally  remanded  the  case  to  the  Court 
of  first  instance  for  re-  investigation  as  to  the 
fairness  and  honesty  of  the  agreement  be- 
tween  the  plaintiff  and  defendant;  and  con- 
sequently this  report  does  not  furnish  us 
with  any  authoritative  decision  in  point. 

There  is  another  decision,  Marshall,  p. 
303,  which  certainly  contains  a  very  strong 
dictum  in  favor  of  the  present  defendants, 
but  the  decision  in  that  case,  so  far  as  it 
determined  any  issue  as  to  champerty,  was 
founded  on  the  assent  of  parties  and  was 
not  come  to  by  the  Court  in  the  exercise  of 
judicial  discretion.  Moreover,  of  the  two 
cases  quoted  to  support  it,  the  one  given  by 
the  Privy  Council  1  have  already  referred  to 
as  an  authority  the  other  way,  and  the  re- 
maining one  is  that,  which  I  have  just  dis- 
cussed. 


I  now  come  to  a  last  alternative.  If  I  am 
wrong  in  treating  this  suit  as  a  suit  brought  10 
the  ordinary  original  civil  jurisdiction  of  thii 
Court,  and  if  I  am  bound  to  deal  with  it  aa 
if  it  had  been  properly  instituted  in  t 
Mofussil  Court,  still  it  seems  to  me  that  the 
result  must  be  the  same.  The  transaction 
is  one  which  the  decision  of  the  Privy 
Council  in  the  Madras  case  and  the  deci- 
sions which  I  have  last  mentioned  in  the 
late  Sudder  Court  of  this  Presidency  show 
cannot  be  tolerated  even  bv  a  local  Conrt 
of  justice  in  the  Mofussil.  On  the  vhole. 
from  whatever  point  of  view  I  look  at  the 
contract  between  fiamasoondoree  and  Grose, 
it  seems  to  me  to  be  void.  Then,  is  the 
plaintiff  entitled  to  take  advantage  of  this 
fact  and  to  ask  the  Court  to  adjudicate  with 
regard  to  it  .^  I  have  already  said  she  is  en- 
titled to  step  in  to  prevent  waste  as  against 
Muddoosoodun's  heirs,  and  it  would  be'waste 
if  the  money  which  constitutes  their  inherit- 
ance were  paid  out  of  Court  to  Bamasoon- 
duree's  assignees  under  a  contract  which  is 
void.  This  waste,  it  is  true,  is  not  yet  com- 
mitted. The  plaintiff  comes  here  to  prevent 
it,  but  it  is  said  there  is  no  overt  act  towards 
its  commission,  and  that  this  Conrt  will  make 
no  order  with  regard  to  dealings  with  a  pro- 
perty which  is  in  the  hand  or  power  of  a 
Hindoo  widow  merely  because  she  is  under 
the  disqualifications  of  a  Hindoo  widow. 
That  is  probably  true,  but  I  do  not  think  the 
argument  is  well-founded  in  fact.  There  is 
no  evidence  of  intention  in  this  case  to  com- 
mit waste,  but  the  several  defendants  in  this 
very  suit  are  stoutly  maintaining  their  rights 
to  this  money  under  the  contract  which  is 
impeached,  and  I  cannot  for  a  moment 
doubt  that  they  will  act  upon  the  contract  as 
soon  as  they  see  the  coast  clear  for  the 
exercise  of  those  rights. 

Finally,  I  am  of  opinion  that  the  plaintiGTs 
suit  is  not  itself  affected  by  the  vice  of  main- 
tenance, as  has  been  suggested.  The  evi- 
dence of  Baboo  Ashootosh  Dhur  satisfied 
me  that  in  one  sense  it  is  maintained  and 
supported  by  the  Chunders.  But  I,  at  ihc 
same  time,  think  that  they  stand  in  such 
a  situation  with  regard  to  plaintiff  that  they 
may  well  enough  assist  her  with  funds  and 
advice  in  the  prosecution  of  her  rights.  Al- 
though they  have  been  directed  to  pay  this 
large  sum  of  money  to  Bamasoonduree  for  her 
benefit,  they  are  not  the  less  interested  in  this 
large  fortune  being  kept  in  the  family  ;  and  I 
see  no  reason  for  attributing  the  part  which 
they  have  played  in  this  case  in  aid  of  the 
plaintiff  seeking  to  protect  the  reversionary 
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eirs'  rights,  to  any .  improper   motive.     It 

|s  not  merely  the  aiding  and  succoring  of  a 

itor  which  cShstitutes  maintenance,  and  I 

quite  adopt  the  words  of  Lord  Abinger  when 

^  be  says :  ''  If  a  man  were  to  see  a  poor  person 
"  in  the  street  oppressed  and  abused  and 

^''  without  the  means  of  obtaining  redress,  and 
"furnished   him   with   money  or  employed 

)  "an  attorney  to  obtain  redress  for  his 
''wrongs,  it  would  require  a  very  strong 
"  argument  to  convince  me  that  that  man 
"  could  be  said  to  be  stirring  up  litigation  and 
"  strife,  and  to  be  guilty  of  maintenance." 

I  think  it  is  perhaps  as  well  I  should  say 
in  conclusion  that,  although  I  feel  bound  to 
hold,  on  the  facts  of  this  case,  that  the 
contract  which  was  made  by  Bamasoonduree 
with  Grose  was  of  sujh  a  character  as  to  be 
void,  yet  I  do  not  understand  that  there  is 
any  thing  in  equity  which  prevents  a  suitor, 
pending  a  suit  or  any  other  legal  proceed- 
ings, from  assigning  the  whole  or  part  of  the 
subject  of  litigation.  There  is  nothing  to 
prevent  him,  as  far  as  I  know,  from  stopping 
short  of  an  absolute  assignment  and  confin- 
ing himself  to  simply  mortgaging  the  pro- 
perty. Such  an  assignment  in  the  Courts  of 
Equity  at  home,  and  so  undoubtedly  here, 
would  give  the  assignee  substantial  rights. 
But  to  assert  and  realize  those  rights,  his 
proper  course  of  action  is  to  come  into  Court 
to  get  himself  made  a  party  to  any  existing 
suit,  or  if  need  be  to  take  independent  sup- 
plementary proceedings  himself  for  the  pur- 
pose of  maintaining  his  rights.  It  is  only 
when  the  assignment  itself  contains  such 
ingredients  as  makes  it  a  transaction  in  op- 
position to,  or  detrimental  to,  the  general 
interests  of  society  that  the  Court  is  bound 
to  declare  it  void  in  favor  of  persons 
properly  entitled  to  ask  for  such  an  adju- 
dication. 

I  think  the  Court  must  in  this  case  de- 
clare, as  between  the  leversionary  heirs  of 
Huddoosoodun  and  the  defendants  in  this 
suit,  that  the  contract  of  April  1859  is  void, 
and  that  the  money  in  Court  to  the  credit  of 
the  suit  of  Bamasoonduree  versus  the  Chun- 
ders  and  others,  should  be  retained  until  fur- 
ther order  of  Court.  It  will  be  understood 
that  the  declaration  just  made  only  operates 
so  far  as  the  inheritance  is  concerned,  which 
the  present  plaintiff  is  entided  to  protect. 
Whethef  or  not  this  inheritance  embraces  the 
^•hole  fund  in  Court,  it  is  not  now  necessary 
U)  derermine.  That  issue  will  be  raised  when 
an  application  is  made  for  the  payment  of  any 
of  the  moneys  out  of  Court. 


The  judgments  of  the  Appellate  Court  wer^ 
delivered  as  follow : — 

Peacock^  C.  y. — Upon  the  best  consider- 
ation that  I  have  been  able  to  give  to  this 
case,  it  appears  to  me  that  the  deed  of  the 
4ih  April  1859,  executed  by  the  defendant 
Bamasoonduree  Dassee,  so  far  as  it  relates 
to  the  8-annas  share  of  the  property  assigned 
to  the  defendant  Charles  Grose  and  his 
assigns  for  his  and  their  own  absolute  use 
and  benefit,  as  a  remuneration  for  managing 
the  suit  or  suits  therein  referred  to,  is  not 
binding  upon  the  plaintiff  or  her  son,  or 
upon  the  persons  who,  upon  the  death  of 
Bamasoonduree,  may  succeed  to  the  pro- 
perty of  her  deceased  husband  Muddoo- 
soodun  Chunder ;  and  I  am  of  opinion  that 
the  plaintiff  as  the  daughter  and  presumptive 
reversionary  heir  of  Muddoosoodun,  is  en- 
titled to  maintain  this  suit  for  relief  and 
protection.  As  to  the  other  8-annas  share 
of  the  property  conveyed  by  the  deed,  I 
think  it  was  well  and  sufficiently  charged  as 
a  security  for  all  moneys  necessarily  ttnd 
properly  advanced  for  carrying  on  the  suits. 
It  may  be  a  question  hereafter  between  Bama- 
soonduree. the  widow,  and  the  reversionary 
heirs  as  to  what  portion  of  the  money  so 
advanced  is  chargeable  upon  the  8-annas 
share  of  the  principal  charged  for  those 
advances,  and  what  portion  on  the  accumu- 
lations or  interest  of  such  8-annas  share; 
but  wiih  this  we  have  nothing  to  do  at  pre- 
sent. The  principal  question  that  we  have 
to  determine  in  this  suit  is  whether  the  deed 
is  wholly  valid  or  absolutely  void  as  regards 
the  reversionary  heirs,  or  binding  upon  them 
to  any,  and  what,  extent  ? 

Two  preliminary  objections  have  been 
made :  firsty  that  this  Court  had  no  jurisdic- 
tion to  decide  the  case  against  the  defendant 
Heera  Lall  Seal ;  secondly^  that  the  suit  is 
barred  by  limitation.- 

The  suit  was  originally  commenced  in  the 
Court  of  the  Principal  Sudder  Ameen  of 
Hooghly,  on  the  22nd  of  February  1866, 
against  Bamasoonduree  Dassee,  Charles 
Grose,  and  Heera  Lall  Seal,  as  the  three 
principal  defendants,  the  first  two  defendant.<% 
being  residents  of  Zillah  Hooghly,  and 
Baboo^  Heera  Lall  Seal  being  a  resident  of 
Calcutta. 

I  quite  agree  with  the  learned  Judge  who 
tried  the  case  in  his  remarks  as  to  the  plaint. 
The  suit  may,  however,  be  treated  substan- 
tially as  a  suit  to  set  aside  as  regards  the 
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plaintiff  and  her  son,  two  kobalahs,  viz,,  the 
one  above-mentioned,  dated  the  4th  of  April 
1859,  executed  by  the  said  Bamasoonduree 
Dassee  to  the  said  Charles  Grose,  to  which 
I  shall  have  presently  more  particularly  to 
refer;  and  the  other,  dated  the  14th  of  No- 
vember i860,  being  an  assignment  by  the 
defendant  Charles  Grose  to  the  defendant 
Heera  Lall  Seal  of  the  interests  which  the 
former  took  under  the  aforesaid  deed  of  the 
4th  of  April  1859;  also  to  deprive  the  said 
Bamasoonduree  Dassee  of  the  property 
which,  as  widow  and  heiress  of  her  late 
husband  Muddoosoodun  Chunder,  she  had 
recovered  under  a  decree  of  the  High  Court, 
dated  the  8th  August  1864,  affirmed  on 
appeal  on  the  8th  of  January  1866,  and  to 
secure  it  for  the  benefit  of  the  reversionary 
heirs  of  the  said  Muddoosoodun  Chunder. 
The  plaintiff  being  a  female,  would  not,  if 
she  should  survive  Bamasoonduree,  take  an 
absolute  estate  as  reversionary  heir.  She 
had  therefore,  in  my  opinion,  a  right  to  sue 
on  behalf  of  her  son  as  well  as  on  her  own 
bellklf.  The  son  is  an  infant  and  is  not,  as  I 
understand  the  case,  a  party  to  the  suit. 

On  the  23rd  of  April  1866,  the  suit  was 
removed  into  the  High  Court  upon  the  appli- 
cation of  the  defendants  Charles  Grose  and 
Heera  Lall  Seal,  to  be  tried  by  the  said  Court 
in  the  exercise  of  its  extraordinary  original 
civil  jurisdiction  under  the  provisions  of 
Section  13  of  the  Letters  Patent. 

Upon  the  argument  of  this  appeal,  it  was 
contended  on  behalf  of  the  defendant  Heera 
Lall  Seal  that,  as  he  resided  in  Calcutta,  and 
the  money  to  which  Bamasoonduree  Dassee 
was  entitled  under  the  decree  of  the  High 
Court  was  in  Calcutta,  the  Court  at  Hooghly 
had  no  jurisdiction  over  him  either  in  con- 
sequence of  his  place  of  residence,  or  in 
consequence  of  the  place  in  which  the  cause 
of  action  accrued. 

It  appears  to  me,  however,  that  the  de- 
fendant Heera  Lall  Seal  by  joining  in  the 
application  to  have  the  suit  removed  into  the 
High  Court,  admitted  the  jurisdiction  of  the 
Court  to  try  the  case  in  the  exercise  of  its 
extraordinary  original  civil  jurisdiction,  and 
that  he  cannot  now  dispute  the  jurisdiction. 
If  the  suit  had  not  been  removed,  an  order 
might  have  been  made  for  the  trial  of  the 
suit  in  the  Hooghly  or  some  othcf  Court 
under  Section  4,  Act  XXIIL  of  1861.  This 
Court  must,  therefore,  try  the  case,  and  apply 
the  same  law  and  equity  which  ought  to 
have  been  applied  if  the  suit  had  been  tried 
in  the  Court  at  Hooghly. 


As  to  the  question  of  limitation,  it  appears 
to  me  that  the  suit  was  not  barred  on  2iDd 
February  1 866,  when  the  pKRnt  was  filed  in 
the  Court  at  Hooghly.  Indeed,  the  first 
objection  with  regard  to  the  want  of  juris- 
diction, viz,,  that  the  money  was  in  the 
High  Court  in  Calcutta,  shows  that,  accord- 
ing to  the  defendant's  own  contention,  the 
cause  of  action  at  the  earliest  accrued  in 
1864,  the  date  of  the  first  decree. 

As  to  the  merits  of  the  ca«?e,  it  appears 
that,  in  1859,  Bamasoonduree  Dassee,  being 
in  want  of  funds  for  the  purpose  of  carry'mj? 
on  proceedings  to  recover  certain  inoncvs 
which  were  due  to.  her  as  the  widow  and 
heiress  of  her  deceased  husband,  applied  to 
the  defendant  Charles  Grose,  and  executed 
the  deed  of  the  4th  of  April  1859.  By  thai 
deed,  the  defendant  Charles  Grose  agreed 
with  due  diligence,  and  to  the  best  of  his 
ability,  to  manage  a  certain  suit  then  intended 
to  be  prosecuted  by  the  said  Bamasoonduree 
for  the  recovery  of  her  rights,  and  any 
other  suits  or  proceedings  which  might  be 
deemed  advisable,  and  to  find  all  sucii  sami 
of  money  as  might  be  necessary  to  carry  on 
the  said  suits  and  proceedings,  and  to  allow 
the  said  Bamasoonduree  16  rupees  a  month 
for  maintenance  until  the  execution  of  the 
final  decree  which  might  be  obtained  in  such 
proceedings,  or  until  he  should  have  recov- 
ered by  means  of  the  said  suits  sufficient 
means  for  her  maintenance  and  support:  and 
the  said  Bamasoonduree,  in  consideration 
thereof,  assigned  to  the  said  defendant 
Charles  Grose  all  her  interest  as  such  widow 
in  the  estate  and  property  of  her  deceased 
husband  and  the  profits  and  accumulations 
thereof,  to  hold  the  same,  and  all  benefit  and 
advantages  to  be  derived  from  the  suit  then 
intended  to  be  brought  in  respect  thereof, 
and  all  other  suits  or  proceedings  connected 
with  the  said  property,  upon  the  terms  that 
the  said  Charles  Grose  and  his  assigns  should 
retain  an  8 -annas  share  thereof  for  his  own 
or  their  absolute  use  for  his  or  their  trouble 
and  labor  in  the  conduct  and  management  ol 
such  suits  or  proceedings,  and  should,  ooi  of 
the  residue  thereof,  reimburse  himself  all 
moneys  which  he  should  advance  and  pay  for 
the  maintenance  of  the  said  Bamasoonduree. 
and  all  sums  and  expenses  which  he  tnij^ht 
advance  or  incur  in  conducting  and  manag- 
ing the  said  suit  or  suits,  with  interest  upon 
such  sums  at  the  rate  of   12  per  cent,  per 

annum. 

• 

It  is  contended  that  this  deed  is  void  upon 
the  ground  of  champerty  and  maintenance, 
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and  that  it  is  not  binding  upon  tiie  rever- 
sionary heirs.  It  appears  from  the  recitals 
in  the  deed  thJt  the  surviving  brothers  of 
Muddoosoodun  Ch under,  the  husband  of 
Bamasoonduree,  had  upon  his  death  taken 
possession  of  the  whole  of  his  estate,  and 
had  ever  since  held  and  enjoyed  the  same 
and  received  the  profits  and  accumulations 
thereof,  and  had  disputed  the  right  of  the 
said  JBamasoonduree  as  his  widow  to  any 
portion  of  the  estate  of  her  late  husband ; 
and  that  she  being  a  widow  and  unable  per- 
sonally to  appear  in  public,  and  having  no 
knowledge  of  business,  and  having  been 
reduced  to  extreme  poverty  and  distress  in 
consequence  of  her  being  unable  to  procure 
any  money  from  the  estate  of  her  late  hus- 
band, even  for  her  maintenance,  and  being 
unable  in  consequence  of  such  poverty  to 
institute  proceedings  to  obtain  an  account  of 
the  estate  of  her  late  husband,  had  applied 
to  the  said  Charles  Grose  to  assist  her. 

It  appears  to  me  from  the  above  recital 
and  the  evidence  in  the  cause,  that  the  deed 
was  not  altogether  void  on  the  ground  of 
champerty  and  maintenance. 

In  the  case  of  Fischer  and  Kamala  Naic- 
kcr,*  8  Moore's  Indian  Appeals,  187,  the 
Lords  of  the  Judicial  Commiitee,  in  refer- 
ring to  a  question  of  champerty,  say :  "  The 
Court  (referring  to  the  Sudder  Court) 
seem  very  properly  to  have  considered  that 
"  the  champerty,  or  more  properly  the  main- 
"tcnance,  as  to  which  they  were  enquiring, 
•*was  something  which  must  have  the  qua- 
•*lities  attributed  to  champerty  or  mainte- 
**  nance  by  the  English  Law.  It  must  be 
^something  against  good  policy  and  justice, 
"  something  tending  to  promote  unnecessary 
*^  litigation,  something  that  in  a  legal  sense 
"is  immoral,  and  10  the  constitution  of 
"which  a  bad  motive  in  the  same  sense  is 
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necessary. 


>> 


It  appears  to  me  that  the  assignment  of 
the  8-annas  share  as  security  for  the  ad- 
vances and  expenses  which  Grose  or  his 
assigns  might  reasonably  and  properly  make 
or  incur  for  the  maintenance  of  the  said 
Bamasoonduree  Dassee  for  carrying  on  the 
necessary  proceedings  to  enforce  her  rights, 
with  12  per  cent,  interest  on  such  advances, 
was  not  void,  but  that  it  created  :i  charge 
upon  that  8  annas  share  of  the  property 
which  was  binding  upon  the  reversionary 
heirs  of  Muddoosoodun  to  the  extent  of  such 
advances  and  expenses.  As  regards  that 
part  of  the   deed,   however,  by  which  the 

•  3  W.  R.  33.  ^ 

Vol.  XII. 


other  8-annas  share  of  the  property  to  b^ 
recovered  was  assigned  to  Grose  and  his 
assigns  for  his  and  their  own  use  as  remuner- 
ation for  their  trouble  and  labor  to  be  be* 
stowed  in  the  conduct  and  management  of 
the  suits,  I  am  of  opinion  that  the  deed  WM 
not  binding  upon  the  reversionary  heirs»  if 
not  upon  the  ground  of  champerty,  upon  the 
ground  that  it  was  an  unconscionable  bar* 
gain  and  a  speculative,  if  not  a  gambling, 
contract. — See  the  case  of  Rajah  Saheb 
Perhlad  Sein  versus  Baboo  Buddoo  Singh* 
and  other  cases,  decided  in  the  Privy  Coun^ 
cil  on  the  12th  of  March  last,  and  reported 
in  Volume  XII.,  Weekly  Reporter,  ^Privy 
Council  cases,  page  6. 

In  the  present  case,  the  amount  recovered 
by  the  decree  of  the  8th  August  1864  con- 
sisted of  the  sum  of  84,685  rupees  princi- 
pal, with  interest  thereon  at  the  rate  of  10 
per  cent,  per  annum  from  the  25th  of  Octo- 
ber 1847,  being  the  date  of  the  death  of  the 
said  Muddoosoodun  Chunder,  to  the  date  of 
realization.  One-half  of  the  principal  and 
of  the  accumulations  thereon  by  way  of 
interest  from  the  date  of  Muddoosoodun's 
death  would  be  upwards  of  a  lakh  and  fifteen 
thousand  rupees  ;  and  if  the  deed  of  April 
1859  should  be  supported  as  to  the  8-annas 
share  assigned  to  Grose  for  his  absolute  use, 
he  or  his  assigns  would  be  entitled  to  that 
amount  for  their  trouble  and  labor  independ- 
ently of  all  advances  and  expenses  in  the 
conduct  and  management  of  the  suit. 

Independently,  however,  of  the  fact  of  th/e 
illegality  of  that  part  of  the  contract.  It 
appears  to  me  that  there  was  no  necessity 
for  the  widow's  employing  Grose  or  bis 
assigns  to  manage  the  suits,  and  to  contract 
to  pay  them  such  an  exorbitant  sum  for 
their  labor,  and  that  consequently  that  part 
of  the  contract  is  not  binding  upon  the  re- 
versionary heirs.  For  the  above  reasons,  I 
am  of  opinion  that  upon  the  authority  of  the 
case  before  the  Privy  Council  to  which  I 
have  just  referred,  and  the  general  principles 
of  equity,  justice,  and  good  conscience  (which 
is  the  law  which  would  have  been  adminis- 
tered at  Hooghly),  it  ought  to  be  declared 
that  so  much  of  the  deed  of  the  4ih  April 
1859  as  assigned  to  the  defendant  Charles 
Grose  for  his  own  use  and  benefit  an  8-annas 
share  of  the  property  referred  to  in  the  deed 
is  not  binding  upon  the  plaintiff  or  her  son, 
or  upon  the  persons  who,  upon  the  death  of 
Bamasoonduree,  may  be  entitled  to  take  by 
inheritance  the  property  of  the  said  Muddoo- 
soodun Chunder,  deceased,  and  that  no  force 
or  effect  as  against  such  heirs  can  or  ought 
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to  be  given  to  that  part  of  the  deed.    This 
affects  only  one-half  of  the  property. 

As  regards  the  other  half,  the  case  is  very 
different.  The  widow  under  the  circum- 
stances had  a  right  to  charge  the  property 
which  might  be  recovered,  with  the  amount 
of  all  such  advances  and  expenses  as  might 
be  necessarily  made  or  incurred  for  the  pur- 
pose of  conducting  the  suits  and  realizing 
the  estate  of  her  husband,  and  for  her  own 
maintenance  in  the  meantime.  If  there  was 
a  necessity!  to  procure  advances  for  the  pur- 

?06e  of  realizing  the  estate  of  her  husband, 
think  she  was  justified  in  charging  the 
corpus  of  that  portion  of  the  estate,  as  well 
as  the  accumulations  in  respect  of  it,  with 
the  amount  of  such  advances  and  expenses 
and  a  reasonable  amount  of  interest,  and 
I  think  that  12  per  cent,  was  not  unrea- 
sonable, looking  at  the  nature  of  the  security. 
The  probability  is  that  no  one  would  have 
advanced  money  upon  the  accumulations 
alone  which  might  accrue  during  the  widow's 
lifetime,  even  if  the  widow  ought  to  have 
borrowed  upon  the  security  of  such  accu- 
mulations alone,  and  could  have  obtained 
sufficient  advances  upon  such  security. 

If  in  a  case  of  necessity,  the  widow  could 
charge  the  accumulations  which  might  accrue 
after  her  death  with   the  moneys  advanced 
during  her  lifetime  to  carry  on  a  suit  for  the 
recovery  of  the  principal  and  such  accumu- 
lations, there  seems  to  be  no  reason  why  she 
might  not  also  charge  the   principal.     She 
charged  only  half  of  the  principal  and  of  the 
accumulations  as  a  security  for  the  advances, 
and  I  am  of  opinion  Ihat  there  was  a  legal 
necessity  for  such  charge,  and  that  the  deed 
of  April  1850  is  binding  upon  the  reversion- 
ary heirs  so  far  as  it  charges  an  8-annas  share 
of  the  property  and  accumulations  with  the 
advances  and  expenses  to  which  I  have  refer- 
red. It  appears  to  me  that  the  contract  to  that 
extent  was  not  inequitable  nor  immoral ;  that 
it  was  not  against  good  policy  or  justice; 
that  it  did  not  tend  to  promote  unnecessary 
litigation ;  and  that  it  was  not  void  upon  the 
ground  of  champerty  or  maintenance  within 
the  definition  in  Fischer  and  Kamala  Naicker 
to  which  I  have  already  adverted.     Indeed, 
if  the  advances  had  not  been  made,  it  is  pro- 
bable that  the  reversionary  heirs  of  Muddoo- 
soodun  would  have  lost  all  the  benefit  of  the 
fund  now  in  Court. 

We  have  nothing  to  do  in  this  case  wiih 
the  question  as  to  how  far  the  deed  of  the 
4th  April  1859  can  be  supported  against  the 
defendant   Bamasoonduree.    This    suit    re- 


lates only  to  the  rights  and  interests  of  the 
reversionary  heirs,  and  our  decree  must  be 
confined  to  the  questions  *4ivolved  in  the 
suit. 

The  only  remaining  point  to  be  considered 
is  whether  the  assignment  by  the  widow  to 
Grose  for  his  own  use  of  the  8-annas  share 
to  enable  him  to  reimburse  himself  the  ad- 
vances and  expenses  which  he  might  make 
or  incur,  has  so  far  endangered  the  property 
as  to  induce  this  Court  to  interpose  for  the 
purpose  of  protecting  it  for  the  heirs  in  re- 
version.    The  widow,  by  the  deed  of  the  4tfa 
of  April  1859,  assigned  the  whole  property 
to  the  said  Charles  Grose,  one-half  for  his 
own  absolute  use  with  power  to  recover  the 
other  half  and  thereout  in  the  first  place  to 
pay  and  reimburse  himself  for  the  advances 
and  expenses  charged  upon  that  half,  and 
she  appointed  the  said  Charles  Grose  and 
his   assigns  to   be   her    lawful    attorney  or 
attorneys  for  her  and  in  her  name  to  ezecote 
releases,  acquittances,  and  discharges  for  all 
sums  of  money  which  might  be  from  time 
to  time  realized,  and  she  covenanted  not  to 
revoke  the  said  power  or  to  appoint  any  other 
attorney  or  to  change  any  attorney  who  might 
be  appointed  or  employed  by  the  saidCharies 
Grose  or  his  assigns  in  and  about  the  premi- 
ses.    I  therefore  think  that  a  sufficient  case 
has  been  made  out  to  induce  this  C'ourtto  pro- 
tect the  property  now  in  Court  for  the  benefit 
of  the  reversionary  heirs,  to  prevent  the  said 
Charles  Grose  or  his  assigns  from  taking  out 
of  Court  and  appropriating  to  his  or  their 
use  the  8-annas  share  assigned  to  him  for  his 
absolute  use,  and  from  taking  out  of  Couit 
the  whole  of  the  other  8-annas  share  for  the 
purpose  of  reimbursing  himself. 

In  the  case  of  Huree  Dass  Datt  versus 
Apoorna  Dassee,  6  Moore's  Indian  Ap- 
peals, p.  445,  it  was  held  that  a  Court 
of  equity  will  not  interfere  unless  it  is 
shown  that  there  is  danger  from  the  mode 
in  which  the  tenant  for  life  in  possessioQ 
is  dealing  with  the  property ;  that  the  mere 
fact  of  the  tenant  for  life  keeping  in  hand 
for  about  three  months  part  of  the  corpus, 
for  the  alleged  purpose  of  an  eligible  in- 
vestment, does  not  amount  to  waste,  nor  is  it 
in  derogation  of  the  rights  of  those  entitled 
in  reversion  ;  and  that  the  title  of  a  Hindoo 
widow  to  her  husband's  property,  though  a 
restrictive  one,  is  not  in  the  nature  of  a 
trust. 

But  that  was  a  very  different  case,  for 
there  the  money  sought  to  be  secured  re- 
mained in  the  hands  of  the  widow  to  whom 

b 


1 P69.]  Appeals  from 


THE  weeklV  REPOftTEk.         Original  Jurisdiction.         25 


as  heiress  the  law  entrusted  the  care  and 
custody  of  it.  In  this  case,  however,  the 
widow  has  assigned  the  property  to  a  third 
person,  and  made  him  the  custodian  of  it,  and 
that  custodian  has  been  obliged  for  want  of 
fonds  to  assign  it  to  another. 

If  the"  money  now  in  Court  be  paid  out 
to  Grose  or  his  assigns  to  be  held  by  him 
daring  the  widow's  life,  the  reversionary 
heirs  will  probably  on  her  death  be  driven 
to  a  suit  to  recover  it;  and  the  property 
may  probably  pass  by  assignment  or  get  into 
the  hands  of  the  person  who  may  not  be  in 
a  position  to  satisfy  any  decree  which  may 
hereafter  be  obtained  against  him  by  the  re- 
versionary heirs  if  he  refuses  to  pay  over 
the  money.  To  compel  security  in  this  case 
is  very  diflFerent  from  compelling  a  widow  to 
find  security  when  she,  as  heiress,  is  entrust- 
ed by  law  with  the  custody  of  the  property 
which  comes  to  her  by  descent  from  her 
hnsband. 

Snppose  a  widow,  having  a  right  as  heir- 
ess of  her  husband  to  a  large  sum  of  money 
or  of  Government  securities  in  Court,  should 
assign  such  money  or  securities  to  a  third 
person  his  representatives  or  assigns  in  trust 
to  hold  and  manage  the  property  during  her 
lifetime,  and  to  pay  to  her  the  interest  and 
dividends  during  her  life,  and  after  her  death 
to  pay  over  the  principal  to  the  reversionary 
heirs  of  her  husband,  and  should  appoint 
the  assignee  and  his  assigns  her  attorney 
Irrevocably  to  take  the  money  out  of  Court, 
I  apprehend  the  Court  upon  a  suit  filed  by 
the  reversionary  heirs  would  not  allow  the 
money  to  be  -paid  out  of  Court  without 
security  to  the  trustee  appointed  by  the 
widow,  even  though  it  should  not  be  proved 
that  the  trustee  was  insolvent.  The  Court 
would  not,  I  think,  allow  the  trustee  to  have 
the  custody  of  the  money  which  ought  to 
remain  in  the  custody  of  the  widow. 

In  this  case  the  8-annas  share  assigned  to 
Grose  for  bis  own  use  ought  not  to  be  paid 
out  of  Court  to  Grose  or  his  assigns  without 
security,  even  if  the  assignment  to  that 
extent  is  binding  upon  the  widow;  for  the 
principal  which  belongs  to  the  heir  may  be 
misappropriated  and  nothing  may  he  forth- 
coming upon  the  death  of  the  widow,  and  at 
all  events  the  reversionary  heirs  may  not  be 
able  to  obtain  possession  of  it  without  a  suit, 
whereas  a  widow  is,  according  to  the  Hindoo 
Law,  supposed  to  be  subject  to  the  moral 

control  of  her  relatives. 

» 

For  similar  reasons  I  am  of  opinion  that 
the  other  8-annas  share  ought  not,  with- 


out proper  security,  to  be  paid  out  to  Grose 
or  his  assigns  to  enable  him  to  reimburse 
himself  the  advances  and  expenses  properly 
charged  upon  such  share,  but  that  it  ought 
to  be  declared  that,  as  regards  the  reversion- 
ary heirs,  that  share  is  well  and  sufficiently 
charged  with  the  payment  of  all  such  costs 
and  expenses  as  aforesaid  and  12  per  cent 
interest  thereon,  and  that  without  the  further 
order  of  the  Court  no  larger  portion  of  that 
share  shall  be  paid  out  of  Court  than  the 
amount  which  is  sufficient  to  discharge  the 
advances  and  expenses  charged  thereon. 
We  cannot  in  this  suit  order  that  even  that 
amount  shall  be  paid  out,  for  we  cannot  in 
this  suit  decide  as  to  the  rights  and  interests 
of  Bamasoonduree  and  the  other  defendants 
as  between  themselves.  Bamasoonduree  has 
not  appealed,  and  therefore  as  far  as  this 
suit  goes  she  is  willing  that  the  deed  shall 
be  set  aside,  and  the  whole  money  remain  in 
Court  until  further  orders  as  decreed  by  the 
Lower  Court.  We  cannot,  therefore,  in  this 
suit  direct  an  account  to  be  taken  of  the 
advances   and  expenses. 

The  decree  of  the  Lower  Court  will  be 
modified  by  declaring  that  the  said  deed  of 
the  4th  April  1859,  so  far  as  it  relates  to  the 
8-annas  share  of  the  property  therein  men- 
tioned which  purports  to  have  been  assigned 
to  the  said  Charles  Grose  and  his  assigns 
upon  the  terms  that  he  or  they  should  and 
might  retain  the  same  for  his  or  their  own 
absolute  use  and  benefit,  is  not  binding  upon 
the  plaintiff  or  her  son  or  upon  the  person  or 
persons  who  upon  the  death  of  the  said 
Bamasoonduree  Dassee,  or  other  determi- 
nation of  her  estate,  may  be  entitled  to 
inherit  the  property  of  the  late  Muddoosoo- 
dun  Chunder,  deceased,  as  his  heirs;  and  that 
no  force  or  effect  ought  to  be  given  to  that 
deed  as  against  the  plaintiff  or  her  son  or 
other  such  heirs  as  aforesaid  so  far  as  it 
relates  to  the  said  8-annas  share  of  the 
property  therein  mentioned,  and  that  an 
8-annas  share  of  the  moneys  decreed  by  the 
said  decree  of  8th  August  1864,  being  the 
said  share  so  purporting  to  have  been  assign- 
ed to  the  said  Charles  Grose  and  his  assigns 
for  his  and  their  absolute  use  and  benefit, 
should  be  retained  in  this  Court,  as  a  secu- 
rity for  the  rights  and  interests  of  such 
heirs,  until  the  further  orders  of  the  Court, 
and  that  no  larger  portion  of  the  other  8- 
annas  share  of  the  said  property  now  in 
Court  than  shall  be  sufficient  to  satisfy  and 
discharge  the  advances  and  expenses  charg- 
ed thereon  by  the  said  deed  of  the  4th  April 
1S59  shall  be  paid  out  of  Court  to  the  said 
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Bainascx)nduree  Dassee  or  to  her  attorney  the 
said  Charles  Grose  or  his  assigns.  This  decree 
is  not  to  affect  any  order  for  the  payment  of 
Maintenance  to  the  said  Bamasoonduree 
^Dassee  or  any  other  order  if  ever  made  by 
this  Court  before  the  decree  of  the  Lower 
Court. 

The  suit  of  the  said  plaintiff  will  be  dis- 
missed except  as  to  the  relief  granted  by 
the  decree  of  the  Lower  Court  as  hereby 
modified. 

The  plaintiff  in  her  written  statement 
claims  maintenance,  but  no  such  claim  was 
made  in  the  plaint.  On  the  contrary,  the 
plaintiff  claimed  to  have  the  whole  of  the 
property  made  over  to  her  on  the  ground 
that  Bamasoonduree  was  leading  an  immoral 
life.  The  plaintiff  is  not  entitled  under 
this  appeal  to  have  a  decree  for  maintenance. 

The  defendants  by  their  appeal  have 
endeavoured  to  support  the  deed  of  1859 
altogether^  but  they  have  failed  as  to  the 
half  of  the  estate  which  was  made  over  to 
the  4p^endant  Charles  Grose  for  his  own 
absolute  use  and  benefit.  Under  these  cir- 
cumstances, no  costs  of  this  appeal  will  be 
awarded.  I  think  we  ought  not  to  interfere 
wi^h  the  decree  of  the  Lower  Court  so  far 
as  it  relates  to  the  costs  incurred  in  that 
Court,  as  the  plaintiff  has  succeeded  in  the 
suit  as  to  an  8-anna  share  of  the  property 
assigned ;  and  as  to  the  costs  awarded 
against  Bamasoonduree  she  has  not  appealed. 

Macpfursony  J* — I  concur  in  the  proposed 
decree,  but  upon  grounds  which  on  some 
points  are  slightly  different  from  those  as- 
Signed  by  the  learned  Chief  Justice. 

Bamasoonduree  Dassee,  the  childless 
widow  of  Muddoosoodun  Chunder,  was  in 
1859  engaged  in  litigation  with  reference  to 
her  husband's  share  of  the  joint  family  pro- 
perty inherited  by  him  and  his  brothers  from 
their  father  Ramtonoo.  On  the  4th  of 
April  1859,  she  entered  into  an  agreement 
with  the  appellant  Grose,  by  which  she 
assigned  to  him  all  that  she  might  be  enti- 
tled to  recover  and  receive  from  the  estate  of 
Ramtonoo  in  right  of  her  deceased  husband, 
together  with  all  interest  and  accumulation 
which  had  accrued  or  might  thereafter  accrue 
thereon,  and  all  benefit  and  advantage  to  be 
had  or  derived  from  a  suit  about  to  be  insti- 
tuted ;  and  she  appointed  Grose  her  attorney 
lo  institute  and  carry  on  any  suit  or  suits  in 
her  name  for  the  purpose  of  recovering  her 
right  and  share  in  this  property ;  and  it  was 
agreed  that,  of  the*  property  recovered,  (irose 
should  in  the  first  place  retain  one  moiety 


for  his  own  absolute  use  and  beaefitbf 
of  remuneration  and  reward  for  his 
and  labor  in  the  conduct  tftd 
of  the  contemplated  suits  and  pi 
I  and,  as  to   the   remaining  motdj, 
should  repay  himself  all  such  somi 
might  from  time  to  time  have  paid 
maintenance  of  Bamasoonduree,  and 
such  sums  and  costs  as  he  might  frasi 
to  time  have  advanced  or  have  been 
in  carrying  on  and  managing  the  so^t 
interest  at  1 2  per  cent.,  and  that  he 
pay   over   the    residue    to   Bams 
herself.  Almost  immediately  after  this; 
ment   was   entered    into,  a  suit 
then  pending  was  abandoned,  and  a! 
instituted.      In    that    suit,    Bj 
got  a  decree  for  her  husband's  shaie 
joint  estate  with  accumulations,  to  bei 
by  her  "  as  a  Hindoo  widow  in  the 
prescribed  by  the  Hindoo  Law.'' 
entering  into  the  details  of   the  liti{ 
I  shall  only  say  that  it  has  been 
tracted,  and  that  a  large  sum  am( 
nearly   three    lakhs    of    rupees   is 
Court  to  the  credit  of  the  suit,  repi 
the  share  to  which  Bamasoonduree 
titled. 

On  the  14th  November  i860,  Gi 
cuted  a  sub-assignment  to  Heera 
(who  also  is  an  appellant  before  as), 
ing  to  him  all   his  rights,   &c.*  undi 
agreement  of  the  4th  April  1859,  in 
deration  of  Heera  Lall  Seal  advancini 
ney  for  carrying  on  the  suits,  &c. 

The  litigation  has,  in  fact,  been  cir^ 
on  throughout  wholly  by  G^ose  and  H< 
Lall  Seal. 

In  February  1866,  the  plaintiff  inslitnlri 
this  present  suit  in  the  Court  of  L^ 
Hooghly ;  but  the  suit  was  subseqn^aiil] 
removed  to  this  Court  under  the  powtr 
vested  in  the  High  Court  by  Section  »5  ° 
the  Charter. 

The  suit  was  instituted  by  the  pUintifi 
Omirtomoyee  Dassee,  in  her  own  right  ani 
as  the  mother  of  her  infant  son  Goore 
Churn  Kurmokar  ;  and  the  plaint  p»*yf< 
that  the  rights  of  Omirtomoyee  and  ot  he 
son  might  be  secured ;  that  Bamasoonduit 
might  be  cut  off  from  her  right  to  the  pn 
perty  left  by  her  husband  and  the  propcrt 
might  be  made  over  to  Omirtomoyee;  or(' 
the  alternative)  that,  for  the  purpose  of  s 
curing  the  plaintiff's  future  rights,  the  dcei 
of  April  4ih,  1859,  and  November  14th,  186 
might  be  set  aside  as  regards  Omirtomoy< 
and  her  son. 
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Nothing  can  be  more  loose  and  inaccurate 
than  the  plaint,  inpeaching  as  it  does  Bama- 
soonduree's    Tight    to  hold    her    husband's 
estate  on   the  ground  (amongst   others)   of 
unchastity,  a  ground  which  was  at  the  hear- 
ing wholly    abandoned.     Strictly   speaking, 
the  plaint  was  so  bad  that  the  plaintiff  was 
entuled  to  no  relief  under  it.     But  whatever 
the  defects  which    existed   in    the    manner 
the  suit  was  originally  brought  before   the 
Court,  it  appears  10  me  that  considering  the 
shape  in   which  the  case  is   now  presented 
to  us  in  appeal,  we  must  dispose  of  it  on  its 
merits.     Mr.  Justice   Phear,  by  whom  it  was 
tried,    was    of   opinion,    after    written  state- 
ments had  been  put  in  and  issues  fixed,  that 
the  substantial  issues  to  be  determined  (put- 
ting aside  certain    questions    of  jurisdiction 
which  1  shall    notice  presently)  were,  firstly, 
whether  the  suit  was   barred  by  limitation; 
secondly y  whether  the  alienation  to  Grose  was 
bad    by  Hindoo  Law  as  against  the  rever- 
sioners ;  and,  thirdly,  whether  the  alienation 
to  Grose  was  absolutely  void  as  savoring  of 
champerty   and    contrary   to    public   policy. 
On  these  issues,  the  learned  Judge  tried  the 
case,    deciding  them   all    in   favor    of    the 
plaintiff,   and  directing   that  the   money   in 
Court  to   the   credit  of   the  suit   of   Bama- 
soonduree    Dassee    should     be   retained    in 
Court  until  further  orders. 

Against  this  decision  the  defendants  Grose 
and  Heera  Lall  Seal  have  appealed.  The 
grounds  of  appeal  are  common  to  both,  ex- 
cept as  regards  one  point  which  affects  Heera 
Lall  Seal  only. 

The  suit,  as  I  have  said,  was  in  the  first 
instance  instituted  in  the  Zillah  Court  of 
Hooghly ;  and  it  is  admitted  that  Heera 
Lall  Seal  was  not  in  any  way  subject  to  the 
jurisdiction  of  that  Court.  But  Heera  Lall 
Seal  would  have  been  subject  to  the  juris- 
diction, if  leave  to  sue  in  the  Hooghly  Court 
had  been  obtained  from  the  High  Court, 
or  if  the  suit  had  been  instituted  in  the 
High  Court  as  a  Court  of  ordinary  original 
civil  jurisdiction;  and  Mr.  Justice  Phear, 
being  of  opinion  that  all  that  took'  place  in 
the  Hooghly  Court  was  without  jurisdiction, 
held  that  the  suit  must  be  treated  exactly 
as  if  the  plaint  had  been  originally  filed  in 
this  Court,  and  that  all  irregularity  of  pro- 
ceeding which  had  occurred  was  rendered 
unimportant  because  the  parties  had  all  ap- 
peared in  this  Court  ready  to  go  to  trial,  and 
no  one  had,  in  fact,  been  misled  or  put  to  any 
disadvantage  by  the  course  which  was 
pursued. 


The    Advocate-General    for    Heera    Lall 
Seal   still  urges   in   appeal   that   be   is   not 
subject  to  the  jurisdiction  in  this  suit.     No 
doubt,    if    the    suit    had    remained   in    the 
Hooghly  Court,  Heera  Lall  Seal  might  suc- 
cessfully have  pleaded  that  the  Court  had 
no    jurisdiction    over    him.     But    then    the 
Hooghly  Court  would  have  had  jurisdiction 
over  him   if  leave  to  sue  in  Hooghly  had 
been  obtained  under  Section  4  of  Act  XXIIL 
of  1 86 1.     It  is  true  that  in  his  written  state- 
ment, dated  the  2nd  of  April  1866,  Heera 
Lall  Seal  states   he   is   not  subject  to  the 
jurisdiction ;  but  he  took  no  active  steps  to 
establish  that  defence.     On  the  contrary,  he 
allowed  (indeed  I  believe  he  caused)  the  suit 
to  be  transferred  to  this  Court,  which  cer- 
tainly  would   have   had   jurisdiction   if  the 
suit  had  been  in  the  first  instance  instituted 
here.     If  Heera  Lall  Seal  meant  to  contest 
the   jurisdiction,    he   should    have   had   the 
question  decided  before  the  suit  was  removed 
to   this   Court.     The   suit   having  been  re- 
moved here,  and  all  the  parties  bejng  thus 
brought  before  a  Court  which  unquestionably 
would  have  had  jurisdiction  if  the  suit  had 
been  in  the  first  instance  instituted  in  it,  it 
appears    to   me   that    the  original   want  of 
jurisdiction  was  cured,  and  no  question  as 
to  it  could  any  longer  be  raised. 

This  disposes  of  the  special  ground  of  ap- 
peal taken  by  Heera  Lall  Seal. 

There  has  been  considerable  discussion  as 
to  the  law  which  is  to  be  applied  to  this  case, 
the  question  being  whether  the  law  applica- 
ble to  it  is  that  which  would  have  been  ap- 
plicable had  the  case  remained  in  the  Hooghly 
Court,  or  that  which  would  have  been  appli- 
cable had  the  suit  been  instituted  in  this 
Court  as  a  Court  of  ordinary  original  civil 
jurisdiction.  It  *  is  said  that  because  the 
Hooghly  Court  never  had  jurisdiction  over 
the  defendant  Heera  Lall  Seal,  and  the  suit 
ought  not  to  have  been  instituted  there  at  all, 
and  because  the  suit  ought  to  have  been  in- 
stituted here,  therefore  the  same  law  is  to 
be  applied  to  the  case  which  would  have 
been  applicable  if  it  had  been  in  the  first 
instance  instituted  here.  I  cannot  accede 
to  this  proposition. 

Whether  the  Hooghly  Court  had  jurisdic- 
tion or  not,  the  suit  was  brought  into  this 
Court  under  the  power  vested  in  the  Court 
by  the  13th  Section  of  the  Charter,  and  it 
was  tried  by  the  Court  in  the  exercise,  not 
of  its  ordinary,  but  of  its  extraordinary, 
original  civil  jurisdiction.  This  being  so, 
that    case    falls    under    the    20th    Sectioif 
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of  the  Charter,  which  declares  that 
**  with  respect  to  the  law  or  equity  and 
"  rule  of  good  conscience  to  be  applied 
"to  each  case  coming  before  the  High 
**  Court  in  the  exercise  of  its  extraordinary 
"original  civil  jurisdiction,  such  law  or 
"  equity  or  rule  of  good  conscience  shall  be 
"  the  law  or  equity  and  rule  of  good  con- 
"  science  which  would  have  been  applied  to 
"  such  case  by  any  local  Court  having  juris- 
"  diction  therein."  I  have  no  doubt  that 
the  law  which  the  Hooghly  Court  would 
have  been  bound  to  apply,  had  the  suit  not 
been  removed,  is  the  law  which  this  Court 
is  bound  to  apply.  And  we  decided  to  this 
effect  in  the  case  of  Douce  it  versus  Wise,  II. 
Indian  Jurist,  page  291  The  question,  how- 
ever, is,  in  my  opinion,  of  no  importance  in 
the  present  case,  because  I  think  that  the 
law  applicable  to  it  is  the  same  here  and  in 
the  Court  of  Hooghly. 

Mr.  Justice  Phear  has  held  that  the 
agreement  between  Bamasoonduree  Dassee 
and  Grd^e  is  bad  as  against  the  reversioners, 
the  alienation  being  one  which  she  as  a 
childless  widow  in  possession  of  her  hus- 
band's estate  was  not  justified  by  the  Hindoo 
Law 'in  making.  The  facts  are,  in  my  opi- 
nion, as  found  by  Mr.  Justice  Phear,  that 
there  was  no  real  enquiry  by  Grose  as  to 
there  being  any  necessity  for  Bamasoonduree 
entering  into  such  an  agreement — no  attempt 
by  him,  or  by  any  one  on  her  behalf,  to 
ascertain  or  calculate  what  her  rights  were, 
or  were  worth — and  that  it  was  a  mere 
speculation  of  Grose's  by  which,  in  the  best 
result,  one-half  of  the  whole  of  Muddoo- 
soodun's  estate  nimi  be  lost  to  his  heirs, 
while  the  other  half  remained  charged  with 
all  the  costs  and  other  sums  advanced  by 
Grose.  An  alienation  such  as  this  of  the 
estate  of  her  deceased  husband  by  a  childless 
widow  is,  in  my  opinion,  not  valid  as  against 
the  reversioners,  except  so  far  as  it  may  be 
held  merely  to  create  a  charge  on  the  estate 
by  way  of  security  for  the  costs  incurred  and 
moneys  properly  advanced,  with  interest  : 
and  if  the  widow  is  about  to  cause  or  permit 
money  appertaining  to  her  husband's  estate, 
which  is  in  Court,  to  be  paid  over  under 
such  an  agreement,  she  is  about  to  commit 
waste  and  may  be  restrained  by  the  rever- 
sioners. 

I  would  declare  the  instrument  of  the  4ih 

of  April    1859   to   be    bad   as    against  the 

reversioners  so  far  as  it  is  an  assignment  of 

an  eight-annas  share  of  the  estate  to  Grose 

'absolutely  for  his  own  use  and  benefit,  and 


so  far  also  as  it  does  more  as  regards  the 
remaining  eight-annas  share  thCn  create  a 
charge  upon  it  for  the  paymf^t  of  all  costs 
properly  incurred  and  moneys  properly  paid, 
by  way  of  maintenance  or  otherwise,  for 
Bamasoonduree's  use  by  Grose,  with  inter* 
est  upon  such  costs  and  advances  at  1 2  per 
cent.  This  declaration  will,  in  fact,  be  In 
accordance  with  the  views  of  the  pUintiff's 
advisers :  for  I  understood  her  Counsel,  Mr. 
Kennedy,  to  say  that  he  did  not  object  to  an 
eight-annas  share  standing  as  a  security  for 
costs  and  advances. 

I  do  not  doubt  that  Bamasoonduree 
might  properly  have  carried  on  her  suit  by 
means  of  advances  from  Grose,  and  have 
given  him  a  portion  of  the  estate  recovered 
as  security  for  the  re-payment  of  the  moneys 
advanced  by  him.  So,  perhaps,  she  might 
have  raised  the  necessary  funds  by  absolute- 
ly assigning  to  Grose  a  portion  of  what 
might  be  recovered.  But  she  could  have 
done  this,  so  as  to  bind  the  reversioners,  only 
if  the  transaction  was  a  fair  and  hond-fide 
and  reasonable  transaction  both  on  her  part 
and  on  Grose's  entered  into  after  due 
consideration  of  Bamasoonduree's  position 
as  representing  her  husband's  estate.  In  no 
event  can  it  be  right  or  in  accordance  with 
Hindoo  Law,  for  a  widow  to  resign  her  whole 
position  as  representing  her  husband,  and  to 
assign  her  whole  estate  to  a  stranger,  and 
appoint  him  her  irrevocable  attorney  for  the 
purpose  of  realizing  and  dealing  with  the 
estate,  subject  only  to  the  re-payment  by  him 
to  her  of  such  residue  of  a  moiety  as  he  shall 
consider  to  be  payable  to  her,  after  he  shall 
have  deducted  out  of  that  moiety  all  his 
own  costs  and  charges. 

I  think  that  the  case  clearly  falls  within 
the  ordinary  rule  applicable  to  alienations 
made  by  childless  Hindoo  widows ;  that  the 
assignment  to  Grose  is  not  good  as  against 
the  reversioiers,  otherwise  than  as  a  mere 
security  for  costs  paid  and  advances  proper- 
ly made,  with  interest ;  and  therefore  that 
the  reversioners  have  a  right  to  sue  to  re- 
strain waste. 

It  is  contended  for  the  appellants  that  if 
the  plaintiff  Omirtomoyee  be  the  reversion- 
er, her  interest  in  the  estate  of  Muddoo- 
soodun  extends  no  further  than  the  corpus 
of  that  estate.  There  is  no  doubt  that  the 
income  and  profits  arising  from  the  hus- 
band's estate  may  bo  used  by  the  widow 
at  her  discretion,  and  the  reversioner  cannot 
interfere  wi;h  her  in  the  exercise  of  that 
discretion.    But  accumulations  are  not  the 
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same  as  iDCome :  and  in  no  case  that 
I  am  aware  of  has  it  been  decided  that  ac- 
camulations  cwi  be  dealt  with  by  her  as 
income,  or  otherwise  than  as  the  corpus 
may  be  dealt  with. 

I  confess  that  I  was  under  the  impression 
that  the  late  Supreme   Court   in   disposing 
€>f    a  matter   **  in   the   goods  of   Hurrender 
'*  Narain  Ghose,  Kasheenath  Ghose   versus 
**  Bissonath  Biswas/'  had  held  that  a  widow 
might   assign  or  otherwise   dispose   of  ac- 
camulations.     I  have,  however,  referred  to 
the  only  published  report  of  the  case  which 
I  can  find :  and  it  appears  that  the  Court, 
while  saying  that  the  widow  might  dispose 
of  the  income  at  her  pleasure,  drew  a  dis- 
tinction between  income  and  accumulations, 
and  did  not  decide  that  she  could  so  dispose 
of  accumulations.     Sir  Lawrence   Peel  said 
'*  the  Hindoo  authorities  say  that  a  widow 
ought  to  live  a  chaste  and  retired  life ;  and 
her  duty  may  be  to  spend  no  more  than 
"is  necessary  for  her  support  in  a  state  of 
"seclusion.     But  if,  instead  of  living  strict- 
"  ly   as   she   should,   she    lives    freely    and 
"expensively,    her    disposition    cannot    be 
•  "questioned.     As    to    the    corpus    of    her 
"husband's    property,    she    cannot    alienate 
"it,   but  the  income  of  it   during   her   life 
"  forms  no  part  of  the  husband's  estate.     If 
"she    received    and    spent  it  all,   no  one 
could  call   her   in    question.      So,   if  she 
has  money  in  hand,   she  may  dispose  of 
"  ii    as   she   pleases.     Money   in  hand  and 
"accumulations    are    not    the   same   thing. 
"We  do  not  decide  on  the  question  as  to 
"whether    accumulations     belong     to     the 
"husband's  representatives:  we  only  decide 
"that  the   promovent    has  a  sufHcient   in- 
"terest,  on  the  face   of   the   proceedings." 
(See  the  report  of  this  case  in  the  English- 
man of  the  2nd  July  1853  ) 

No  doubt,  there  is,  in  fact,  a  very  substan- 
tial difference  '  between  mere  income  and 
accumulations.  In  the  present  case,  almost 
simultaneously  with  the  recovery  of  the 
corpus  of  her  husband's  estate,  the  widow 
gets  a  considerably  larger  sum — being 
accumulations  accrued  due  since  his  death. 
Although  the  theory  of  the  Hindoo  Law  is 
that  the  income  of  the  husband's  estate  shall 
go  to  the  widow  for  her  maintenance  and 
for  the  performance  of  pious  duties,  that 
theory  by  no  means  necessarily  embraces  a 
large  lump-sum  of  accumulations.  Accord- 
ing to  all  the  older  authorities  on  Hindoo 
Law,  accumulations  should  be  treated  in 
the    same    way  as     the    corpus;    and     I 
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think  they  should  be  so  treated  now,  in  the 
absence  of  any  distinct  authority  to  the 
contrary. 

I  pass  on  to  the  question  whether  the 
assignment  of  the  4th  April  1859  is  bad  as 
against  public  policy,  because  it  falls  within 
a  certain  class  of  transactions  which  are 
sometimes  said  to  "  savor  of  champerty." 

If  the  transaction  would  not  be  void  by 
English  Law  on  general  principles  as  being 
against  public  policy,  I  may  safely  say  that 
it  is  not  void  by  the  law  applicable  to  the 
present  case.  I  shall,  therefore,  first  con- 
sider it  with  reference  to  the  English  Law. 

The  English  Law  as  to  maintenance  and 
champerty  has  been  considerably  modified 
in  late  years,  and  many  transactions  formerly 
looked  upon  as  bad  are  now  deemed  legal 
and  proper.  It  is  unnecessary  for  me  to 
refer  to  any  Statute  or  express  law  forbid- 
ding maintenance  or  making  it  an  offence : 
for  no  such  law  has  really  any  bearing  on 
the  question  before  me  now.  As  the  law 
stands,  the  mere  purchase  of  an  ^  interest 
pendenle  lite  (except  by  an  attorney  from 
his  client),  or  the  advance  of  money  for  car- 
rying on  a  suit  if  the  parties  have  a  com- 
mon interest,  or  if  there  exists  between  the 
parties  the  relationship  of  father  and 
son,  or  master  and  servant,  or  the  like,  or  if 
the  transaction  be  in  itself  a  fair  and  reason- 
able and  bond-fide  transaction  as  distin- 
guished from  a  mere  speculating  in  litigation, 
is  not  illegal  as  savoring  of  maintenance  and 
champerty — {See  White  and  Tudor's  Lead- 
ing Cases  in  Equity,  2nd  Edition,  Volume 
11.,  page  682,  and  the  cases  there  quoted.) 
Nevertheless,  the  cases  show  conclusively 
that  transactions  in  themselves  unconscion- 
able and  savoring  of  champerty  are  fre- 
quently declared  by  the  Courts  at  West- 
minster at  the  present  day  to  be  void  on 
general  principles  of  equity  and  as  being 
against  public  policy.  I  shall  refer  at  length 
to  some  of  these  cases  to  prove  that  this  is 
so — omitting  cases  in  which  the  parties  stood 
in  the  relation  of  attorney  and  client,  which 
cases  rest  on  different  grounds  from  those  in 
which  the  parties  do  not  stand  in  that  pecu- 
liar relation  to  each  other. 

The  case  of  Stanley  versus  Jones^  VII, 
Bing.,  369.  was  decided  in  1831.  There 
the  plaintiff  and  defendant,  who  were  pre- 
viously strangers  to  each  other,  entered 
into  an  agreement  that  the  plaintiff  should 
communicate  such  information  to  the  defend- 
ant as  should  enable  him  to  recover  a  sum  of 
money  by  action,  and  should  exert  his  influ- 
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ence  lo  procure  evidence  to  substantiate  the 
claim,  on  condition  of  his  receiving  a  por- 
tion of  the  amount  eventually  recovered. 
The  agreement  was  held  to  be  illegal.  Tin- 
dal,  C.  J.,  in  delivering  judgment,  said  that 
the  object  of  the  law  was  not  so  much  to 
prevent  the  purchase  or  assignment  of  a 
matter  in  litigation,  as  the  purchase  or  as- 
signment of  such  a  matter  for  the  purpose 
of  maintaining  the  action  ;  that,  in  that  re- 
stricted sense,  champerty  wjis  still  illegal,  as 
much  as  it  ever  had  been ;  and  that  the 
particular  case  before  him  was  rather  worse 
than  one  of  ordinary  champerty. 

In  1835,  in  Prosser  versus  Edmonds  (1 
Yonge  and  Col.,  Exch.,  481)  ihe  assignment 
of  a  bare  right  to  file  a  Bill  in  Equity  for  a 
fraud  committed  upon  the  assignor  was  held 
void  as  contrary  to  public  policy  and  savoring 
of  maintenance.  Lord  Abinger  in  giving 
judgment,  sai<l  that  all  cases  of  maintenance 
and  champerty  were  founded  on  the  principle 
that  no  encouragement  should  be  given  to 
litigatioi}  by  the  introduction  of  parties  to 
enforce  rights  which  others  were  not  disposed 
to  enforce  :  and  he  added,  ''  there  are  many 
"  cases  where  the  acts  charged  may  not 
"  ampunt  precisely  to  maintenance  or  cham- 
perty, yet  of  which  on  general  principles, 
**  and  by  analogy  to  such  acts,  a  Court  of 
"  equity  will  discourage  the  practice." 

The   case   of   Reynell  versus    Sprye  was 
heard  in  appeal  before  the  Lords  justices 
in   1852. — {See  21  L.  J.,  Chan.,  page  150.) 
The  Lord  Justice  Knight  Bruce  states  the 
agreement  between  the  parlies  to  have  been 
(in  eflFect)  as  follows :  That  inasmuch  as  they 
believed  R  to  have  died  the  owner  of  consi- 
derable estates,   and   as   they   believed   that 
Reynell  had   some   rights   in   these   and   as 
those  rights  were  represented  by  Sprye  (and 
therefore  believed  by  Reynell)  to  be  uncer- 
tain and  likely  to  be  resisted,  and  not  easy 
of  proof — the   ascertainment   and   establish- 
ment of  those  rights  vvere  to  be  undertaken  by 
Sprye — the    expenditure    was    to    be    his — 
Reynell  should  incur  no  liability,  but  tiprye 
should  have  half  of  all  that  should  be  even- 
tually decreed  to  or  obtained  by  Reynell.     His 
Lordship  then  goes  on  to  say  that  such  an 
agreement  "  may  or  may  not  have  amounted 
"  strictly   in   point  of  law  to  champerty   or 
*'  maintenance,  so  as  to  constitute  a  punishable 
"  offence,  but  must  in  my  judgment  be   con- 
"  sidered    clearly  against  the  policy   of  the 
"  laWf   clearly   mischievous,   clearly  such    as 
"  a  Court  of  equity  ought  to  discourage  and 
^^^  relieve  against,    I  need  not  repeat  a  re- 


"  ference  to  the  authorities  quoted   during 
"the  argument,  nor  need  I  mention    WalUs 

"versus^^ii^  Duke  of 
*    3  Ves.,  494.  "  Portland*        Kenny 

t   2' B;mVB.,%''"     "versus     Brawm.f 
§  15  Ves.,  139.  "  Burke  versus 

'*  Greene.X  and  S/evtns 
'*  versus  Bagwell,^  if  they  were  not  parti- 
''cularly  cited.  It  was  suggested  by  one 
"  at  least  of  the  learned  Counsel  that  cases  be- 
*^  tween  solicitor  and  clients,  and  cases  where 
"  the  illegality  of  the  contract,  or  its  conLra- 
**  vention  of  public  policy,  has  been  effectually 
"  alleged  by  a  defendant  against  a  plaintiff, 
''furnish  little  or  no  support  to  a  bill  such  as 
**  that  of  Sir  T.  Reynell ;  and  it  may  be 
''true  that  principles  or  rules  are  applicable 
"  to  transactions  between  solicitors  and  iheir 
"clients,  which  are  not  applicable  to  those 
"  between  persons  standing  not-in  such  or  in 
"any  similar  relation  to  each  other;  bu/  li 
*•  was  nott  nor  could  reasonably  have  6een, 
^^  said  that  a  transaction  may  not  be  bad 
^^  for  champerty  or  maintenance,  or,  to  use 
**  a  phrase  more  than  once  found  in  the 
"  books,  as  savoring  of  champerty,  though 
^^  between  persons  not  affected  by  any  imck 
"  or  any  analogous  connection," 

In  this  case,  there  had  been  misrepresent- 
ation on  the  part  of  Sprye,  and  one  Yonge, 
a  solicitor,  had  assisted  him  and  was  a  de- 
fendant. Lord  Justice  Knight  Bruce,  how- 
ever, distinctly  holds  the  agreement  void  as 
savoring  of  champerty,  quite  independ- 
ently of  the  misrepresentation  and  of  Yonge 
being  concerned  in  it. 

Further  on,  in  his  judgment  (page  655), 
the  Lord  Justice  says :  **  If  Captain  Sprye 
"  (whether  student  or  not)  was  unware  of 
"  how  the  English  Laws  regard  the  traffic  of 
"  merchandizing  in  quarrels,  of  huckstering 
"in  litigious  discord,"  &c..  showing  very 
clearly  what  His  Lordship's  opinion  was 
as  to  such  transactions. 

The  case  of  Sprye  versus  Porter  in  1856 
(26  Law  Journal,  Queen's  Bench,  page  65) 
is  exactly  similar  in  principle  to  that  of 
Stanley  versus  Jones,  In  giving  judgment 
Lord  Campbell  says :  "  Here  we  have 
"  maintenance  in  its  worst  aspect.  The 
"plaintiff  and  R,  entire  strangers  10  the 
"  property  which  they  say  the  defendant  has 
"title  to,  but  which  is  in  possession  of 
"  another  claiming  title  to  it,  agree  with 
"  him  that  the  legal  proceedings  should  be  insti- 
"  tuted  in  his  name  for  the  recovery  of  ii, 
"and  that  they  will  supply  him,  not  with 
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'*any  specified  or  definite  documents  or  in- 
f  formation,  mit  with  evidence  that  should 
**be  sufficientio  enable  him  successfully  to 
''recover  the  property.  Each  of  them  is  to 
**have  one-fifth  of  the  property  when  so 
"recovered;  and  unless  the  evidence  with 
** which  ihey  supply  him  is  sufficient  for  this 
"purpose,  they  are  to  recover  nothing. 
"They  are  not  to  employ  the  attorney  or 
"to  advance  money  to  carry  on  the  litiga- 
"tion,  but  they  are  to  supply  that  upon 
"which  the  event  of  the  suit  must  depend — 
"evidence;  and  they  are  to  supply  it  of 
"sach  a  nature  and  in  such  quantity  as  to 
"ensure  success.  The  plaintiff  purchases 
"an  interest  in  the  property  in  dispute, 
"bargains  for  litigation  to  recover  it,  and 
"undertakes  to  maintain  the  defendants  in  a 
"suit,  in  a  manner  of  all  others  the  most 
"likely  to  lead  to  perjury  and  to  a  perver- 
"sion  of  justice.  Upon  principle,  such  an 
"agreement  is  clearly  illegal:  and  Stanley 
"versus  Jones  is  an  express  authority  to 
"that  effect." 

In  the  case  of  Knight  versus  Bo7vyer,  26 
Law  journal,  Chanc,  page  769.  the  Master 
of  the  Rolls  (Romilly)  held  that  the  case 
was  clear  of  all  questions  of  champerty — 
adding  that  practically  interests,  the  subject 
of  suits  in  equity,  were  bought  and  sold 
daily.  On  appeal,  the  decision  of  the 
Master  of  the  Rolls  was  affirmed,  and  Lord 
Justice  Turner  said  (27  Law  Jounial  Chanc, 
page  528),  that  in  order  to  maintain  the 
objection  that  the  transfers  impugned  were 
bad  for  maintenance  and  champerty,  it  must  be 
showD  that  the  purchase  was  illegal  and  void 
^on  principles  of  public  policyj  upon 
grounds  far  higher  than  the  mere  interests 
of  the  parties :  and  that  the  cases  showed 
abundantly  that  property  in  litigation  may 
be  the  subject  of  sale  and  purchase. 

In  the  case  of  Anderson  versus  Radcliffe 
(28  Law  Journal,  Queen's  Bench,  page  32), 
the  attorney  who  had  conducted  a  suit  took 
an  assignment  of  the  subject  of  the  suit  (for 
which  a  judgment  had  been  obtained)  by 
w;a)'  of  security  for  past  advances ^  and 
ibe  assignment  was  held  good.  In  giving 
b»s  judgment,  Sir  William  Erie  remarks  that 
*ne  Siaiuies  against  champerty  were  directed 
Wflw/>'  against  speculation  in  laiv-suits, 
and  were  not  intended  to  extend  to  a  case 
swch  as  was  then  under  consideration.  The 
oecision  in  this  case  was  upheld  in  the  Ex- 
^eqner  Chamber  (28  Law  Journal,  Queen's 
Bench,  page  128):  and  it  is  lobe  observed 
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that  Mr.  Justice  Williams,  who  delivered 
the  judgment  of  the  Court,  quotes  the 
words  of  Lord  Abinger  in  Prosser  versos 
Edmonds  as  being  still  (i860)  good  law. 

On  the  authority  of  these  cases,  I  think 
that  the  transaction  between  Grose  and 
Bamasoonduree  is,  according  to  English 
Law,  illegal  as  being  against  public  policy. 
There  can  be  no  question  that  the  wh'<de 
matter  was  a  mere  gambling  speculation  so 
far  as  Grose  was  concerned — a  very  uncon* 
scionable  one  too,  by  which  he  practically* 
could  lose  but  little,  while  he  might  gain  a 
great  deal.  It  is  trae  that,  in  April  1859, 
it  was  not  known  what  the  result  of  the 
litigation  would  be ;  but  it  is  clear  that  ffom 
the  first  Bamasoonduree  had  a  good  sub- 
stantial case.  .That  she  had,  is  proVed  by 
the  result,  for  she  has  been  successful 
throughout.  In  the  event  it  has  turned  out, 
that  Grose,  in  consideration  of  his  providing 
funds  to  carry  on  the  litigation  together 
with  a  small  sum  for  Bamasoonduree's 
maintenance,  got  an  assignment  of  nearly  a 
lakh  and  a  half  of  rupees  to  himself  absolute- 
ly, while  a  like  sum,  being  the  balance  of 
the  amount  due  to  Bamasoonduree  has  been 
assigned  to  him  as  a  security  for  all  ad- 
vances and  payments  made  by  him.  Before 
making  this  agreeinent,  no  attempt  was 
made  to  ascertain  what  the  rights  of  Bama- 
soonduree were.  Grose  took  the  assignment 
as  a  matter  of  naked  speculation.  The  liti- 
gation may  have  been  tedious  and  may  have 
lasted  longer  than  he  expected;  bnt  this 
really  does  not  aflPect  the  question  of  the 
nature  of  the  transaction.  Grose  was  ex- 
amined as  a  witness  on  his  own  behalf,  and 
he  himself  says :  '*  Previous  to  the  assign- 
**  ment,  I  had  no  information  as  to  the  value 
''  of  her  (Bamasoonduree's)  claim.  I  heard 
*'  the  Chunders  (her  brothers-in-law)  were 
'*  wealthy  men.  1  did  not  know  the  value  of 
<*  her  claim.     First  they  said  they  expected  * 
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''  the  case  would  be  compromised,  but  I  found 
"  out  soon  they  would  fight  through.  At 
''the  tixfie  of  the  assignment,  I  did  not 
''  know  it.  I  had  no  idea  how  long  the  liti- 
''  gation  would  last."  An  assignment  taken 
under  such  circumstances  cannot  be  looked 
on  as  a  bond-fide  transaction,  or  as  a  legiti- 
mate dealing  with  property  as  to  the  right 
to  which  a  suit  is  pending.  It  was  an  as- 
sigbment  ''merely"  (to  use  the  words  of 
Tindal,  C.  J.,  in  Stanley  versus  Jones)  "  for 
the  purpose  of  maintaining  the  action,"  and 
therefore  against  public  policy  and  illegal. 
It  was  a  transaction  entered  into  in  the 
course  of  "the  traffic  of  merchandizing  in 
quarrels  and  huckstering  in  litigious  dis- 
cord," reprobated  by  Lord  Justice  Knight 
Bruce  in  the  case  of  Reynell  versus  Sprye, 

But  it  is  argued  that,  even  if  the  agree- 
ment of  the  4th  of  April  1859  be  void  as 
being  contrary  to  public  policy  according 
to  English  Law,  the  law  applicable  to  this 
case  differs  from  the  English  Law,  and  does 
not  treat  such  transactions  as  illegal  or  con- 
trary to  public  policy.  I  think  that  this  is 
a  mistake,  and  that  the  law  which  would 
have  been  applicable  to  the  case  if  it  had 
been  tried  in  the  Zillah  Court  of  Hooghly, 
is  practically  the  same  as  the  English  Law, 
whatever  may  be  the  nationality  of  the 
parties. 

I  shall  not  enter  at  length  into  a  discus- 
sion of  the  cases  decided  by  the  late  Sudder 
Court  on  the  question  of  maintenance  and 
champerty,  because  they  have  been  referred 
to  by  Mr.  Justice  Phear  in  his  judgment,  and 
I  agree  with  him  in  the  opinion  which  he 
has  formed  as  to  the  extent  to  which  these 
cases  go.  and  the  weight  to  be  attached  to 
them  as  authorities.  Those  decisions  are 
more  or  less  confiiciing.  It  has  no  doubt 
been  laid  down  broadly  in  some  of  ihera 
that  there  is  no  law  against  champerty  or 
^  maintenance    in    the    Mofussil.     There    is 


equally   little   doubt,   however,  that  it  has 
on  several  occasions  been  helj^  that  arrange- 
ments which   amount  to  mere  speculation 
or  gambling  in  law-suits  ought  not  to  be 
enforced.    As  a  matter  of  fact,  the  Sodder 
Court    scarcely  appreciated   the    difiFerence 
between  the  question   whether  the  old   law 
contained  in  the  Statutes  against  champerty 
and  maintenance  was  to  be  applied  to  the 
Mofussil,  and  the  question  whether  the  par- 
ticular  transaction  before  it  was  illegal  at 
being  a  mere  unconscionable  gambling  in 
litigation,  and   as  such  contrary   to  public 
policy  and  bad  on  general  principles  of  eqoity. 
The   Courts  of  the  Mofussil,  like  all  other 
Courts  administering  justice    according    to 
equity  and  good  conscience,  will,  and  con* 
stantlv  do,  set  aside  transactions  which  are 
illegal,  because  contrary  to   public  policy. 
That  it  is  their  duty  to  do  so  is  recognized 
by  the  Privy  Council  in  the  case  of  Fischer 
versus  Kamala  Naicker*  (8  Moore's  P.  C.  Re- 
ports, page  187),  where  their  Lordships  also, 
as  it  seems  to  me,  indicate  an  opinion  (though 
they  do  not  expressly  decide  the  point),  that 
even  in  the  Courts  of  the  Mofussil  a  deed 
savoring  of  champerty  and  maintenance  may 
be  set  aside  as  contrar}'  to  public  policy. 

In  the  case  of  Fischer  versus  Kamala 
Naicker*iht  Madras  Sudder  Court  had  const* 
dered  that  there  had  been  champerty  and 
maintenance,  when  there  was  not  the  smallest 
ground  for  such  a  contention.  When  the 
matter  came  before  the  Privy  Council,  their 
Lordships  expressed  themselves  as  follows: 
"Their  Lordships  are  clearly  of  opinion 
"  that  the  decree  of  the  Sudder  Adawlut  in 
"this  respect  cannot  be  supported.  The 
**  grounds  on  which  they  arrive  at  this  con- 
"elusion  make  it  unnecessary  to  decide 
"whether,  under  the  law  which  the  Court 
"was  administering,  those  acts  which  in  the 
"  English  Law  are  denominated  either  main- 
"  tenance  or  champerty,  and  are  punishable 

*  3  W.  R.  33. 
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"  as  offences  partly  by  the  common'  law,  and 
"partly  by  Stsilnte,  are  forbidden — and  also, 
"if  so  forbidden,  whether  the  point  was  in 
"this  case  so  raised,  by  the  pleadings  on  the 
"points  for  proof  recorded  by  the  Court, 
"that  it  could  be  properly  entered  into. 
"They  will  observe,  however,  in  'passing, 
"  that  although  it  may  be  admitted  that  the 
"Court  would  have  the  rfght,  perhaps  even 
"lay  under  an  obligation,  to  take  cognizance 
**moiu  propria  of  any  objection  manifestly 
"apparent  on  the  face  of  the  proceedings 
"which  shows  that  it  was  against  morality 
"  or  public  policy,  yet,"  &c.  *  *  *  "  The 
"Court  seem  very  properly  to  have  consi- 
dered that  the  champerty,  or  more  properly 
the  maintenance,  into  which  they  were 
"enquiring  was  something  which  must  have 
"the  qualities  attributed  to  champerty  or 
"  maintenance  by  the  English  Law :  it  must 
*'be  something  against  good  policy  and 
justice,  something  tending  to  promote  un- 
necessary litigation,  something  that  in 
"a  legal  sense  is  immoral,  and  to  the  con- 
"  stitmion  of  which  a  bad  motive  in  the  same 
"  sense  is  necessary." 

In  my  opinion,  an  agreement  such 
as  that  entered  into  by  GroSe  taking  it 
as  a  whole  is  "something  against  good 
policy  and  justice,  something  tending  to 
promote  unnecessary  litigation,"  and  "  in 
a  legal  sense  is  immoral,"  and  therefore 
1  think  that  by  the  law  of  the  Mofus- 
sil  Courts,  as  by  the  law  of  this  Court 
sitting  as  a  Court  of  ordinary  original 
civil  jurisdiction,  and  whether  the  parties 
be  European  or  Hindoos,  such  an  agree- 
ment is  against  good  policy  and  void.  The 
"traffic  of  merchandizing  in  quarrels,  of 
huckstering  in  litigious  discord  "  pervails  in 
this  country  to  a  very  lamentable  and  most 
pernicious  extent;  and  it  appears  to  me 
that  the  practice  is  in  the  highest  degree 
against  good  policy. 
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I  think,  however,  that  Grose  might  reason- 
ably and  properly  have  taken  a  mortgage  of 
a  moiety  of  the  husband's  estate  to  secure 
the  costs  of  suits,  and  all  moneys  properly 
paid  by  him  for  Bamasoonduree,  with  interest 
at  1 2  per  cent.  This  being  so,  I  would  declare 
the  deed  of  the  4th  of  April  void  as  against 
the  reversioners  as  being  contrary  to  public 
policy,  save  so  far  as  it  operates  as  a  charge 
on  an  8-annas  share,  for  all  costs  and  advan- 
ces, &c.,  properly  paid,  with  interest. 

It  is  argued  that  if  Grose's  agreement  is  to 
be  held  bad  as  against  public  policy,  the 
plaintiff's  suit  ought  to  be  dismissed  for  the 
like  reason,  because  it  was  proved,  or  admit- 
ted at  the  trial,  that  the  suit  is  in  reallity 
that  of  Bissonath  Chunder,  one  of  the  defend- 
ants in  Bamasoonduree^s  suit,  wlio  has 
bought  up  her  interest.  But  I  think  the 
objection  fails  by  reason  of  the  position  of 
the  parties  ,and  their  relationship  to  each 
other.  Bissonath  Chunder  is  the  uncle  of 
Omirtomoyee  Dassee,  and  the  brother-in-law 
of  Bamasoonduree.  As  one  of  the  more 
remote  reversioners,  he  has  a  possible  inter- 
est in  seeing  that  Muddoosoodun's  estate  is 
not  wasted.  Under  such  circumstances, 
even  if  the  suit  is  carried  on  with  funds 
supplied  by  Bissonath  Chunder,  I  do  not 
think  it  is  bad  for  that  reason :  for  the  prin- 
ciple on  which  I  hold  the  agreement  with 
Grose  to  be  bad,  does  not  apply  to  Bissonath 
Chunder.  Moreover,  the  facts  are  not  proved 
to  be  similar  in  the  two  cases. 

As  to  the  question  of  limitation,  I  shall 
only  say  that  I  agree  in  the  opinion  that  the 
suit  is  not  barred,  because  the  cause  of 
action  in  this  suit,  which  is  practically  a  suit 
to  restrain  waste,  did  not  arise  until  the 
waste  was  about  to  be  committed. 

For  these  reasons,  1  concur  in  the  pro* 

posed  decree. 
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The  23r(i  September  i86g. 

^    Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kl.,  Chief 
Justice,  and  ihe  Hon'ble  Dwarkanath 
Mitler,  Judge. 

Hindoo  widow— Factum  valet— Letting  out  of 
parts  of  family  dwelHng-house. 

Appeal  from  the  judgment  of  the  Hon'ble 
J.  B.  Phear,  exercising  the  ordinary  ori- 
ginal civil  jurisdiction  of  the  High  Court. 

MuDgala  Dabee  (one  of  the  Defendanis), 

Appellant, 

versus 
Dinonath  Bose  (Plaintiffj,  Respondent. 
Mr.  Creagh  for  Appellant. 

Messrs.  Graham  and  Phillips  for  the 
Respondent. 

Held  that  a  son  has  no  right  under  the  Hindoo  Law  to 
turn  the  widow  of  his  father  out  of  ihe  family  dnu'/Zino- 


properly.     Really,    the    only   point   in    sub- 
stantial contest  was  the  age  of  Woomesh,  and 
as  to  that  I  think  Mr.  Creagh's  witnesses  put 
him  out  of  Court.     Punchanun  Rooder,  the 
first  independent  witness,  said  he  has  resided 
on  the  premises  fourteen  or  fifteen  years  ; 
the  boy  was  not  there  when  he  first  came, 
but  fourteen  years  ago  he  first  saw  him ;  he 
was  then  a  child  playing  about,  and  dould  not 
therefore  be  much  less  than  one  and  a  half 
year  old.     And  at  the  end  of  his  testimony  he 
said    it   was   two   or   three   years   ago,   that 
Woomesh  quarrelled    with   his  mother  and 
went  away.     If  he  can't  speak  to  an  event 
three   years  old    within   a    year,    his   testi- 
mony is  not  to  be  depended  on  on  a  ques- 
tion   of    limitation    as    to   six    months,   on 
which   every   thing    turns    on   his    correct- 
ness   as   to    an    event    of    fourteen    years 
ago.     The  horoscope  defendant  relies  on  is 
worthless  to  show  the  birth  of  a  child,  and 
the    mother   was  entiiely  unable  to  explain 
her  own  testimony  as  to  the  occasion  when 


Wwithout  providing  her  a  suitable  residence  nor  ^       .  prepared.     She  savs  that  "  it  was  made 

heconvey  such  right  to  a  purchaser,    ihc  r\ileo\/ocf  it  m  |  ^1"      ^    t"  ^  t  , • ^^      ^  ^      ««*ut 

Tolei  current  in  Bengal  will  not  give  a  good  title  to  a 
person  to  whom  another  conveys  more  than  he  has  a  le- 
gal right  to  convey . 

A  Hindoo  widow  hab  a  right  to  let  out  certain  pt)r- 
t]ons  of  the  family  dwelling-hou.se  to  oth<"r  persons  :•.^ 
monthly  tenants  tor  the  purpose  c»f  obtaining  main- 
tenance for  herself  or  her  infant  child,  and  such  tenanU 
cannot  be  turned  out  immediately  on  the  son's  coming 
of  age  without  properly  determining  the  monthly 
tenancies. 


The  following  is  the  substance  of  the  judg- 
ment of  Phear.  J.,  ichich  luas  the  subject 
of  this  appeal : — 


**  when  he  was  six  months  old  when  rice  was 
•'  first  given,  the  occasion  on  which  such  docu- 
'*  menis  are  prepared.    It  was  prepared  when 
*'  the  child  was  with  his  mother  ;  my  husband 
*'  got  it  prepared  and  gave  it  to  me.''     She  re- 
peals more  than  once  that  the  child  was  not 
adopted      till      he     was     eighteen     months, 
and     goes    on     to     say     '•  I    don't     know 
**  exactly  whether  he  is   14.     He  was  in  my 
"  house  before  1  adopted    him.     1  used   to 
"  bring  him    and    he   lived    here.''     I  don't 
suppose    any   one    in    Court   could    suggest 
The  evidence  in  support  of  the  nuncupa-  j  a  reason  on  defendant's  evidence.     I  see  no- 
tive  will   is   far   too   slight,    if   it   could   be    thing  of  substance  to  place  against  the  testi- 
depended   on,    to    establish    any    thing    of  |  niony  of  the  mother.     Mr.  Creagh  threw  some 
which    a    Court    would    grant    piobate.     I  |  implication    against   the     irusiworthiness   of 
think  there  can  be  no  doubt  on  the  evidence    the  mother.     She  not  being  called  we  should 
of  Mr.   Creagh's   witnesses   that    what    the    have  heard  some  of  his  emj)haiic  sentences 
dying  man  said  was   of   the    most   general  '  against    the    party    who   did    not    bring   the 
character.     Then  as  to  the  alleged  mongage,    only   person  who  could  speak  to  the  truth 
1  think  Mr.  Graham  is  right  when  he  says  I  (the  mother).     I  see  nothing  to  lead  me  to 
there  really   is   no   evidence   to  support  it.  '  believe  that  what  the  natural  mother  says  is 
There  is  simply  the  bare  statement   of  the  I  false.     The  boy  is  not  a  paity  to  the  record, 
female    defendant   that    she   borrowed    five  i  and  in  no  way  damaged  by  the  decree  of 
hundred   rupees   from    Kanto   Bose   on  the    the   Court.     If  he  has  equities  not  put  for- 
securiiy  of  the  title-deeds.     She  also  at  the  ,  ward  now,  he  will,  as  far  as  this  decree  is 
same  lime  says  she  borrowed  two  hundred    concerned,  be  in  a  position  to  maintain  them 
rupees  from  other  sources,  and  raised   four  I  hereafter.     The  plaintiff's  title  is  made  out  : 
hundred    by    the    sale    or    pledge    of   her  j  he  has  a  right  to  recover  against  Mungala  and 
jewels  and  ornaments.     Kanto  has  not  been  ,  the  otlier  defendants. 
produced.     Mungala  was  not  asked    if   she 


re-paid  the  money,  and  I  have  no  evidence 
where  the  deeds  are  now.  I  cannot  say  on 
such  materials  that  the  heir  of  Woomesh 
had  not  an  entire  right  to  dispose  of  the 


The  judgment  of  the  Appellate  Court  was 
delivered  as  follows  by — 

Peacocky  C.  J. — This  is  a  suit  brought  bv 
Dinonath  Bose  against  Mungala  Dabee  and 
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others  to  recover  possession  of  certain  pre- 
mises described  as  No.  20,  Mirzapore  Lane. 
The  premises  are  called  a  lower-roomed  dwell- 
ing-house with  the  piece  or  parcel  of  land  or 
ground,  on  part  whereof  the  same  is  erected 
and  built,  containing  by  estimation  six  and  a 
half  cottahs.  They  are  all  treated  as  No.  20, 
Mirzapore  Lane,  and  I,  therefore,  take  it  that 
part  of  the  land  on  which  the  house  is  not 
erected  is  appurtenant  to  the  house  and  is 
part  of  the  premises  belonging  to  the  dwell- 
ing-house. At  any  rate,  there  was  no  proof 
that  defendants  accepted  more  than  the  dwell- 
ing. The  plaintiff  claims  under  a  convey- 
ance from  Woomesh  Chunder,  dated  the  loth 
of  February  1869.  Woomesh  Chunder  was 
the  adopted  son  of  Soodharam  Bhuttacharjee, 
deceased,  who  was  the  husband  of  Mungala 
Dabee;  and  it  is  in  evidence  that  the  hus- 
band lived  in  the  dwelling-house  with  his 
wife  up  to  the  time  of  his  death,  and  that  at 
the  time  of  his  death  Woomesh  Chunder  was 
an  infant.  Some  question  has  been  made  as 
to  whether  Woomesh  Chunder  had  attained 
his  mafority  at  the  time  when  he  executed  the 
conveyance ;  but  it  is  unnecessary  to  decide 
for  the  purposes  of  the  present  suit  whether 
he  was  or  was  not  a  minor  at  that  time.  I 
certainly  should  not  place  any  reliance  on  the 
horoscope  produced  by  the  boy's  real  mother, 
if  it  were  necessary  to  decide  the  question, 
for  it  certainly  does  not  come  out  of  the 
possession  of  those  with  whom  you  would 
expect  to  find  it,  viz.,  the  boy's  own  family 
after  he  had  ceased  by  reason  of  his  adoption 
to  be  a  member  of  that  family.  Besides,  it 
does  not,  so  far  as  I  can  judge,  amount  to 
a  complete  document  of  the  kind. 

It  has  been  attempted  to  be  shown  that 
the  husband  by  a  nuncupative  will  gave  this 
property  to  his  wife.  But  I  do  not  think 
that  the  evidence  is  sufficient  to  show  that 
the  husband  intended  to  make  a  will. 

Then  again  it  is  said  that  Mungala  Dabee 
deposited  the  title-deeds  of  this  dwelling- 
house  as  a  security  for  advances  which  had 
been  made  to  her ;  but  that  fact,  I  think,  has 
not  been  sufficiently  proved  in  the  absence  of 
the  production  of  those  title-deeds  by  some 
person  who  claims,  to  hold  them  as  an  equi- 
table deposit. 

The  first  question  which  we  have  to  deter- 
mine is,  whether  the  plaintiff  is  entitled  to 
turn  out  the  widow  of  the  adoptive  father  of 
his  vendor,  either  with  or  without  notice  ;  and 
if  he  cannot  turn  her  out  without  notice, 
whether  the  notice  given  in  the  present  in- 
stance was  sufficient.    The  next  question  is, 


whether  he  is  entitled  to  turn  out  the  other 
defendants,  some  of  whom  have  been  proved 
to  hold  different  parts  of  the  hdbse  at  a  month- 
ly rent  under  the  widow,  and  others  of  whom 
have  not  been  proved  to  be  actually  in  pos- 
session. This  last  point  may  appear  technical, 
but  the  probability  is  that  if  those  defendants 
had  been  proved  to  be  in  possession,  it 
would  also  have  been  proved  af  the  same 
lime  that  they  were  holding  parts  of  the 
house  like  the  other  defendants  as  monthly 
tenants. 

1  have  very  great  doubt  myself  whether  a 
son,  whether  natural  born  or  adopted,  is 
entitled  to  turn  his  father's  widow  and  the 
other  females  of  the  family  who  are  entitled 
to  maintenance  out  of  the  dwelling  selected 
by  the  father  for  his  own  residence,  and  In 
which  he  left  the  females  of  his  family  at 
the  time  of  his  death.  No  one  who  is  at 
all  acquainted  with  the  usages  and  customs 
of  Hindoos,  can  doubt  that  it  would  be 
highly  injurious  to  the  reputation  of  the 
females  of  a  family  to  be  turned  out  of  the 
residence  at  least  until  some  other  proper 
place  has  been  provided  for  them.  It  is 
laid  down  by  Catyana  that  '^  except  bis  whole 
"  estate  and  his  dwelling-house,  what  rc- 
''  mains  after  the  food  and  clothing  of  his 
"family,  a  man  may  give  away  whatever 
"it  be,  whether  fixed  or  moveable;  other- 
"  wise  it  may  not  be  given." — 2  Colebrookc's 
Digest,  page  133. 

The  meaning  of  that  passage  is,  that  he 
must  not  give  away  his  whole  estate  with- 
out providing  food  and  clothing  for  his 
family,  and  that  he  must  reserve  *'one  house, 
"  without  which  he  himself  or  his  family 
"  might  want  a  dwelling."  Juggunatha  in 
his  Commentary  referring  to  this  text  sap; 
"  It  is  meant  generally  comprehending  a 
"  pond  supplying  water  for  common  use, 
"  and  the  like."  The  meaning  being  that 
whatever  is  appurtenant  to  a  dwelling  is  to 
be  retained  with  the  dwelling. 

In  the  Dyabhaga,  Chapter  6,  Section  i, 
para.  29,  it  is  said  that  "  no  division  of  a 
house  takes  place." 

The  only  difficulty  is  in  deciding  whether 
this  is  a  moral  precept  or  whether  the  right 
of  the  family  to  remain  in  the  dwelling- 
house  causes  such  a  want  of  title  on  part 
of  the  owner  to  sell  as  would  preclude  the 
operation  of  the  maxim  current  in  Bengal  of 
"  factum  valet." 

In  the  Dyabhaga,  Chapter  2,  verses  16, 
17,  and  18,  a  distinction  between  the  restric- 
tion of  ownership  and  a  mere  moral  precept 
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IS,  I  think,  pointed  out.  In  verse  16  it  is 
said  :  "  So  Vishno  says  *  when  a  father  sepa- 
'*  rates  his  sdl)^  from  himself,  his  will 
**  regulates  the  division  of  his  own  acquired 
"wealth/     But,  in  the  estate  inherited  from 

the  grandfather,  the  ownership   of   father 

and  son  is  equal/' 

Verse  1 7  says :  "  This  is  very  clear. 
"When  the  father  separates  his  sons  from 
"himself,  he  may,  by 'his  own  choice,  give 
"them  greater  or  less  allotments,  if  the 
"  wealth  were  acquired  by  himself :  but  not 
"so  if  it  were  property  inherited  from  the 
"grandfather;  because  they  have  an  equal 
"right  to  it.  The  father  has  not  in  such 
"cases  an  unlimited  discretion/' 

Verse  18  then  proceeds :  "  Hence  (since 
"the  text  becomes  pertinent  by  taking  it 
"  in  the  sense  above  stated ;  because  there 
"is  ownership  restricted  by  law  in  respect 
"of  shares,  and  not  an  unlimited  discre- 
"tion)  both  opinions,  that  the  mention  of 
"like  ownership  provides  for  an  equal 
"division  between  father  and  son  in  the 
''case  of  property  ancestral,  and  that  it 
"establishes  the  son's  right  to  require 
"partition,  ought  to  be  rejected." 

That  shows  that  with  regard  to  ancestral 
property,  the  father's  inability  to  make  an 
unequal  partition  of  ancestral  property 
among  his  sons  depends  on  restricted 
ownership,  and  that  he  has  not  an 
unlimited  discretion  over  his  property.  In 
those  cases  where  a  man  has  no  title  to  con- 
vey, or  where  his  right  is  restricted,  the  rule 
of  faclum  valet  does  not  apply.  That  rule 
will  jiot  give  a  good  title  to  a  person  to 
whom  another  conveys  more  than  he  has  a 
legal  right  to  convey.  The  distinction  is 
pointed  out  clearly  in  Macnaghten's  Hindoo 
Law  from  page  4  to  page  10. 

If  a  man's  right  is  not  restricted,  factum 
valet  applies.  His  act  is  valid  if  he  has  title 
although  he  may  be  guilty  of  an  immoral  act 
in  doing  what  he  has  a  legal  right  to  do ;  but 
if  his  right  is  restricted,  the  rule  factum  valet 
does  not  enable  him  to  go  beyond  *'  the  re- 
striction." 

The  most  difficult  question  here  is  whether 
the  passage  of  Caiyana,  which  says  that  a 
dwelling-house  may  not  be  given,  is  a  mere 
moral  precept  or  a  restriction  on  a  man's 
right  10  convey.  It  seems  to  me  at  present 
that  it  is  a  restriction,  and  not  a  mere  moral 
precept,  and  that  the  son-and-heir  of  the  fa- 
ther has  not  such  a  right  in  the  dwelling  of 
the  family  that  he  can  at  cnce  of  his  own 
pleasure  turn  out  all  the  females  of  the  family, 


or  sell  it  and  give  the  purchaser  a  right  to 
turn  them  out. 

One  case  was  cited  by  Mr.  Creagh  from 
Morley's  Digest,  page  439,  from  Borrodaile's 
Reports,  which,  although  not  an  authority  in 
the  Bengal  School,  tends  to  throw  some  light 
upon  this  doctrine  of  Catyana.  It  runs 
thus  :  "  -<4,  a  widow  of  a  Hindoo  (who  had  by 
"  her  two  sons,  both  of  whom  died,  one 
"  leaving  B,  his  widow,  and  C,  his  son,)  was 
"  turned  out  of  the  family  house  after  the  death 
"  of  her  two  sons  by  B  and  C,  and  sued  for 
"  a  house  and  maintenance.  An  award  of 
"  arbitration  in  the  dispute  had  insured  A  a 
**  sufficient  maintenance,  and  B  and  C  main- 
"  tained  that  A*s  husband  had  provided  her 
"  with  a  house  mortgaged  to  him  by  a  third 
"  person  and  since  redeemed,  and  that  she 
"  was  bound  to  provide  herself  a  lodging 
"  out  of  the  redemption-money.  But  as  B 
"  and  C  were  unable  to  show  that  A'^s  hus- 
*'  band  had  assigned  her  this  house  as  a 
"  lodging,  the  Court  decided,  according  to 
'*  the  opinion  of  the  law-officers,  ihat  A 
"  should  be  allowed  a  suitable  set  of  apart- 
"  ments  in  the  family  house,  and  a  sum  of 
"  money  to  provide  herself  with  household 
"  furniture/' 

In  the  same  Volume  of  Morley's  Digest 
page  440,  case  21,  it  is  said:  *' Where  one  of 
"  two  united  Hindoo  brothers,  living  with 
"  their  mother,  died,  leaving  a  widow  and 
"  a  daughter,  it  was  held,  in  accordance 
"  with  the  opinion  of  the  law-officers,  that 
"  the  widow  must  take  her  daughter  and 
"  live  with  her  mother  and  brother-in- 
"  law  in  their  house,  the  brother-in-law 
'*  being  entitled  to  provide  her  with  main- 
"  tenance  and  to  protect  her ;  and  that  should 
"  she  not  agree  with  them,  the  brother-in 
"  law  must  give  up  a  part  of  the  house  for 
"  her  residence  and  afford  her  a  suitable 
"  maintenance/' 

Now,  unless  the  lady  had  a  right  in  a  part 
of  the  house,  the  Court  could  not  have 
decreed  that  she  should  have  certain  apart- 
ments allotted  to  her. 

In  the  Dyabagha,  Chapter  II.,  Section  i, 
verses  56  and  57,  it  is  laid  down  that  a 
widow  ought  to  remain  in  her  husband's 
dwelling-house. 

In  Sir  Francis  Macnaghten's  Principles 
of  Hindoo  Law,  page  60,  it  is  said;  "  It  is 
"  now  my  purpose  to  show  how  far  a  widow 
"  having  a  right  to  maintenance  may,  by 
"  the  Hindoo  Law  as  administered  in  the 
'*  Supreme  Court,  compel  a  person  in  pos- 
*'  session  of  her  husband's  estate,  to  maintain    * 
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"  her  or  to  make  an  allowance  tor  the 
"  purpose  of  enabling^  her  to  maintain  herself. 
"  In  the  year  1799,  Sieemutt)  Mundaduree 
"  Dabce,  the  eldest  widow  of  Tilluckram 
"  Puckrasee,  by  my  advice  filed  a  bill 
"  against  Joy  Narain  Puckrasee,  who  was 
"  the  son  of  Tilluckram  Puckrasee  bv  another 
"  wife  then  living.  This  was  the  first 
"  proceeding  of  the  sort  that  was  had  in 
"  the  Supreme  Court.  The  bill  stated  that 
"  Joy  Narain  had  threatened  to  turn  the 
"  complainant  Mundaduree  Dabee  out  of 
"  the  family  house  :  that  the  whole  tenor 
*'  of  his  conduct  towards  her  was  unbecoming 
"  and  improper,  and  that  he  had  neglected 
"  and  refused  to  maintain  her  in  a  manner 
'*  suitable  to  the  wealth  of  which  her  hus- 
"  band  Tilluckram  had  died  possessed." 
The  son  in  his  answer  staled  that  he  was 
willing  to  maintain  her  in  the  dwelling- 
house,- and  a  decree  was  made  for  mainte- 
nance. 

It  appears  to  me  that  in  the  present  case, 
the  adapted  son  was  not  entitled  to  turn 
the  widow  of  his  vendor's  father  out  of 
the  dwelling-house  in  which  she  was  left 
by  her  husband  at  the  time  of  his  death  ; 
at  any- rate  that  he  could  not  do  so,  or  author- 
ize a  purchaser  to  do  so,  without  providing 
some  other  suitable  dwelling. 

It  seems  quite  contrary  to  every  princi[)le 
of  Hindoo  Law,  by  which  the  property  taken 
by  an  heir  is  for  the  spiritual  benefit  of  the 
deceased,  to  suppose  that  it  would  not  have 
contained  some  provision  to  protect  a  Hindoo 
widow  from  being  turned  out  of  the  dwelling 
in  which  her  husband  left  her  at  the  time 
of  his  death,  without  notice  or  even  after 
a  week's  notice. 

The  defendant  Mungala  Dabee  having 
been  left  by  her  husband  with  an  adopted 
son,  an  infant,  properly  took  the  manage- 
ment of  the  house,  and  I  apprehend  that 
according  to  the  doctrine  laid  down 
by  the  Privy  Council  in  the  case  of 
Hunooman  Pershad  Pandey,  6  Moore's 
Indian  Appeals,  page  192,  sli^  had  a  right  to 
do  that  which  was  beneficial ;  and  I  think 
she  had  a  right  to  let  out  certain  portions 
of  that  house  to  other  [)eisons  as  monthly 
tenants  for  the  purpose  of  obtaining  main- 
tenance for  herself  and  her  infant  child. 

It  appears  to  me  that  those  monthly 
tenants  could  not  be  turned  out  immediately 
on  the  son's  coming  of  age  without  properly 
determining  the  monthly  tenancies,  and  that 
those  monthly  tenancies  were  not  properly 
determined  by  the  notice  given.  Even  if 
Messrs.  Beebee  and   Rutter   (the   plaintiff's 


attorneys)  had  proper  authority  to  give  the 
notice  to  them  as  tenants  at  a  monthly  rent, 
thev  could  not  be  turned  tRit  at  a  week's 
notice.  Even  if  Mungala  Dabee,  asthe  vidov 
of  her  husband,  had  no  legal  right  to  remain 
in  the  apartments  in  which  she  was  resident 
for  the  remainder  of  her  life,  it  woold 
indeed  be  strange  if  she  could  be  tarued  out 
after  a  week's  notice  when  the  tenants  whom 
she  had  let  in  as  monthly  tenants  could  not 
be  turned  Out  without  at  least  a  month's 
ijotice. 

There  is  nothing  to  show  that  the  son 
after  he  came  of  age,  if  indeed  he  is  of  age, 
ever  repudiated  the  arrangements  made  bf 
his  mother  during  his  minority  in  regard 
to  the  house. 

In  this  case,  it  is  not  even  proved  that 
the  demand  for  possession  was  made  before 
the  suit  was  brought  by  agents  of  the 
plaintiff  authorized  to  make  that  demand 
for  possession ;  and  upon  that  ground  alone 
if  there  were  no  others,  it  appears  to  me 
that  the  defendants  are  entitled  to  a  decree. 
1  have  thought  it  right  not  to  decide  the 
case  merely  upon  that  last  point,  with- 
out adverting  to  the  other  points;  be- 
cause although  I  do  not  recollect  a  case 
myself  in  which  an  attempt  has  ever  been 
made  by  a  Hindoo  son,  whether  natural 
born  or  adopted,  to  turn  his  mother  out  of 
the  house  m  which  his  father  left  her 
at  the  time  of  his  death,  I  cannot  think 
that  it  is  consistent  with  the  Hindoo  \Am 
that  such  a  right  exists,  or  that  snch 
a  right  should  be  conferred  on  a  purchaser. 
1  am  now  speaking  of  the  dwelling  of  the 
family.  I  am  not  speaking  of  dwelling-houses 
which  belong  to  an  ancestor  as  a  mere  matter 
of  investment  or  productive  property. 

It  appears  to  me  that  the  plaintiff  has  not 
established  a  right  to  turn  the  defendants 
out  of  possession  of  this  house,  and  that  the 
judgment  ot  the  Lower  Court  ought  10  be 
reversed.  The  plaintiff  in  this  case  has 
attempted  to  do  that  which  as  a  Hindoo  be 
must  have  known  would  cast  discredit  upon 
the  widow  if  she  had  to  remove  from  the 
house  in  which  her  husband  left  her,  wiihont 
previously  having  some  other  proper  place 
of  residence  provided  for  her.  He  ought, 
therefore,  in  my  opinion,  to  pay  the  costs  in 
the  Lower  Court  and  the  costs  of  this 
appeal,  bo'h  to  be  taxed  according  to 
scale  No.  3. 

Mittcr,  J.  I  entirely  concur  in  this 
judgment. 
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The  ist  June  1869. 


Present : 
The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Mischief— Section  425,  Penal  Code. 

Reference  to  the  High  Courts  under  Section 
434  9f  ^^^  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Moorshedabad. 

The  Queen  versus  Denoo  Bundhoo  Biswas 

and  others. 

Before  a  conviction  can  be  had  for  mischief  under 
Section  425  of  the  Penal  Code,  it  must  be  proved  that 
the  accused  intended  to  cause,  or  knew  that  he  was 
Kkdy  to  cause,  wrongful  loss  (Section  23,  Penal  Code). 

Norman^  J, — The  prisoners,  servants  of 
the  zemindar  of  Bally,  have  been  convicted 
of  commiuing  mischief  by  destroying  a  bar 
of  bamboo  laid  across  a  water-course. 

The  Deputy  Magistrate  finds  that  there 
is  a  dispute  about  a  right  of  fishery  in  the 
water-course  between  the  zemindar  of  Bally 
and  the  zemindar  of  Maharajpore;  that 
the  zemindar  of  Maharajpore,  having  set 
up  a  bar  across  the  water-course,  which  ob- 
structs the  egress  and  ingress  of  fish  while 
it  allows  the  water  to  pass  freely,  the  defend- 
ants, being  unable  to  induce  the  police  to 
interfere,  threw  down  the  bar. 

Before  the  Deputy  Magistrate  the  defend- 
ants produced  a  decision  of  the  Sudder 
Ameen  of  Moorshedabad,  affirmed  by  the 
Judge  on  appeal,  to  show  that  the  fishery 
belonged  to  the  zemindar  of  Bally.  1  lie 
Deputy  Magistrate  said  it  was  unnecessary 
for  him  to  go  into  a  question  of  title,  and 
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adds  that  the  decision  to  which  the  zemin- 
dars of  Maharajpore  were  not  parties  is  not 
evidence  against  them.  He  says  the  evi- 
dence does  not  clearly  establish  the  fact  of 
exclusive  possession  of  either  party  ;  that, 
even  supposing  the  zemindar  of  Bally  to 
have  been  in  exclusive  possession,  it  does 
not  follow  that  the  removal  of  the  bar  was 
justified.  He  says  that  the  prisoner  Denoo 
Bundhoo  should  not  have  taken  the  law 
into  his  own  hands.  He  fined  the  prisoners 
10  rupees  each. 

The  Magistrate,  Mr.  Hanky,  has  sent  up 
the  case  under  Section  434. 

We  think  that  the  conviction  cadnot  be 
sustained.  The  conviction  does  not  show 
that  the  prisoners  threw  down  the  bar  with 
intent  to  cause,  or  knowing  that  they  were 
likely  to  cause,  wrongful  loss  within  Sec- 
tion 425.  Wrongful  loss  is  defined  to  be  the 
loss  by  unlawful  means  of  property  to  which 
the.  person  losing  it  is  legally  entitled. 

The  conviction  does  not  show  on  the  face 
of  it  whether  the  mischief  for  which  the  de- 
fendants have  been  convicted  is  the  damage 
to  and  loss  of  the  bar,  or  mischief  to  the  fish- 
ery. Suppose  it  to  be  the  injury  to  or  loss  of 
the  bar.  If  the  fishery  belonged  to  the  ze- 
mindars of  Bally,  and  they  were  in  posses- 
sion, servants  acting  under  orders  might  law- 
fully remove  an  obstruction  newly  set  up  to 
the  passage  of  fish  to  prevent  injury  to  their 
property  and  interference  with  its  enjoy- 
ment. 

In  Blackstone's  Commentaries,  Book  3, 
Chapter  I.,  it  is  said :  "  Whatsoever  unlaw- 
''  fully  annoys  or  doth  damage  to  another  is 
**  a  nuisance,  and  such  nuisance  may  be 
"abated,  that  is,  taken  away  by  the  party 
*'  aggrieved  thereto,  so  that  he  commits  no  riot 
"  (or  breach  of  the  peace)  in  doing  it.  If 
*'  a  new  gate  be  erected  across  a  public  high- 
*'  way,  which  is  a  common  nuisance,  any  of 
"  the  King's  subjects  passing  that  way  may 
"  cut  it  down  and  destroy  it." 

It  is  not  found  that  the  defendants  wan- 
tonly destroyed  or  injured  the  bar,  the  whole  * 
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cost  of  which  is  stated  to  have  been  about  a 
rupee  in  removing  it. 

Suppose  the  mischief  for  which  the  De- 
puty Magistrate  intended  to  convict  is  mis- 
chief to  the  fishery. 

jrirs^.—Tht  Deputy  Magistrate  has  not 
found  or  even  enquired  whether  the  zemin- 
dars of  Maharajpore  are  legally  entitled  to 
the  fishery.  If  not,  no  wrongful  loss  was 
inflicted  on  them. 

Secondly. — It- is  entirely  consistent  with 
the  finding  of  the  Deputy  Magistrate  that 
the  defendants  wer^  acting  in  good  faith  for 
the  protection  of  their  master's  interests, 
and  repelling  what  they  believed  to  be  an 
unlawful  intrusion  on  the  part  of  the  zemin- 
^^xs  of  Maharajpore.  If  the  defendants 
yeally  acted  in  the  belief  that  the  fishery 
belonged  to  their  master,  the  zemindar  of 
Bally,  it  cannot  be  said  that,  in  removing  a 
bar  which  interfered  with  that  fishery,  they 
acted  with  intent  to  cause,  or  knowing  they 
were  likely  to  cause,  injury  to  the  zemindars 
of  Matiarajpore.  Admitting  that  the  deci- 
sion of  the  Sudder  Ameen  is  not  evidence 
on  a  question  of  title  as  against  the  zemin- 
dars of  Maharajpore,  it  may  well  have  led 
the*  defendants  to  suppose  that  their  master 
had  a  legal  right  to  the  fishery,  and  should 
have  been  considered  by  the  Deputy  Magis- 
trate with  reference  to  the  question  of  the 
good  faith  of  the  defendants,  whether  they 
acted  with  intent  to  cause,  or  knowing  they 
were  likely  to  cause,  injury  to  the  zemindars 
of  Maharajpore. 

Xbe  Deputy  Magistrate  finds  that  the 
pi^rties  were  jointly  in  possession  If  .the 
9Ct  h^d  been  in  its  nature  a  malicious  and 
wantQTi  ooe,  which  could  have  had  no  other 
pbject  than  that  of  thQ  injury  or  destruction 
of  the  property,  or  to  prevent  th?  title  to 
U)^  property  being  asct^rtained,  or  otherwise 
to  injure  the  zemindars  of  Maharajpore,  we 
have  no  doubt  that  the  parties  might  have 
been  convicted  as  in  the  illustration. 

Wh(Bn  4,  having  joint  property  with  Z 
in  a  horse,  shoots  the  hors^,  intending  there- 
by to  cause  wrongful  loss  to  Z,  A  has  com- 
muted OMSchief . 

In  the  present  case,  we  think  no  intent  to 
hijure,  or  knowledge  that  injury  would  be 
caused  to  the  zemindars  of  Maharajpore, 
appears.  The  act  is  even  presumably  done 
with  a  totally  different  object. 

The  conviction  is  therefore  bad,  and  must 
h%  qnaahed,  an4  the  finas  re-paid. 


The  nth  June  1869. 

Present :    ^ 

The  Hon'ble  A.  G.  Macpherson  and 
E.  Jackson,  fudges. 

Santence— Criminal  force— Resoniflsr  a  priiMMr 
—Sections  208  and  353,  Penal  Code. 

Criminal  Revisional  Jurisdiction. 

Reference  to  the  High  Court  by  the  Sessions 
Judge  of  Rajshahye. 

The  Queen  versus  Chunder  Kant  Lahoree 

and  others. 

Where  substantially  only  one  offence  has  been  com- 
mitted, the  several  acts  which  taken  together  constitiite 
that  offence  cannot  leg^ally  be  treated  as  sepanic 
offences,  and  the  prisoner  cannot  legally  be  sentenced 
in  respect  of  these  as  well  as  io  respect  of  ti^  pfiodpoll 
offence. 

Macpherson,   J, — These    prisoners  have 
been  convicted  under  Section  353  of  using 
criminal  force   to  certain  constables  in  the 
execution    of   their    duty,    and    also   under 
Section    208   of   intentionally   rescuing  one 
Kalesunker  Sandiai  from  custody;  and  for 
each  offence  they  have  been  sentenced  to  a 
month  and  a  halfs   imprisonment  by  Mr. 
Testro,   the   Assistant  Magistrate  of  Seraj- 
gunge.     The  convictions  and  sentences  were 
confirmed  on  appeal  by  Mr.  Humphrey,  Ma- 
gistrate of  Pubna.   The  proceedings  were  sent 
for  on  application  made  to  this  Court,  it  ap- 
pearing upon  the  face  of  the  decision  passed 
by    the    Assistant   Magistrate   that   the  two 
separate   convictions  were  based   upon  the 
same    facts.     The    record    has    since    been 
examined,  and  it  seems  quite  clear  that  te 
two  convictions,   as  they  stand,  are  wrong. 
The  facts  found  against  the  prisonen  are 
that  they   formed   part  of  a  body  of   men 
who  interposed  between  some  constables  of 
police  and  an  arrested  prisoner,  and  theveby 
rescued  him. 

The  act  which  the  prisoners  committed 
was  one  single  act.  Therr  offence  was  a 
single  offence.  They  intentionally  rescued 
the  prisoner.  The  act  of  rescue  was  ac- 
complished by  the  use  of  a  certain  amoiuit 
of  criminal  force.  The  prisoners  under  such 
circumstances  cannot  be  convicted  of  beft 
rescuing  the  prisoner  and  using  force.  The 
using  of  force  was  a  part  of  the  offence 
of  causing  the  rescue. 

We  set  aside  the  conviction  of  the  prison- 
ers for  the  offence  of  using  force,  and,  as  dw 
sentences  passed  upon  them  for  the  offence 
of  rescuing  have  already  escpired,  the  pri- 
soners must  be  at  once  discharfed. 
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The  14th  Jane  1869. 

«te    Present ': 

The  Hon'ble  J.  P.  Norman  And  E.  Jackson, 

Judges, 

Procedure— Evidence^^ven  in  a  fonner  trial — 
Corroboration— Section  31,  Act  II.  of  1855. 

CommiUed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  East  Burdwan,  on  a 
charge  o/dacoity. 

The  Queen  versus  Bishonaih  Pal. 

The  irrcg^ularity  and  injustice  of  using-  agfainst  a  pri- 
soner in  a  subsequent  trial  the  deposition  of  witnesses 
given  in  a  previous  case  commented  on,  and  the  proper 
course  which  should  be  followea  in  corroborating  evi- 
dence under  Section  31,  Act  11.  of  1855,  pointed  out. 

Norman^  J, — The  prisoner  has  been  con- 
victed of  dacoity  by  the  verdict  of  a  Jury, 
and  sentenced  to  transportation  for  life. 

There  appears  to  have  been  a  very  seri- 
ous irregularity  in  the  mode  of  conducting 
the  trial. 

The  depositions  of  witnesses  taken  in  the 
trial  (in  July  1867)  of  other  persons  charg- 
ed with  having  been  engaged  in.  the  same 
dacoity  are  put  up  with  the  record. 

The  witnesses  appear  to  have  been  re- 
sworn, and  each  in  turn  says  in  effect :  "  I 
**gave  evidence  before  in  this  Court,  and 
**that  evidence  is  true." 

Without  going  into  the  details  of  the  da- 
coitjr,  which  oiust  have  been  taken  by  the 
Judge  and  the  Jury  entirely  from  the  for- 
mer deposition,  each  witness  in  turn  merely 
adds  a  few  particular  facts  and  details  to 
show  the  connection  of  the  prisoner  with 
the  dacoity.  Even  wHile  making  these  state- 
neitfs,  the  witnesses  refer  to  their  former 
depositiotis,  as,  for  instance,  thus :  **  It  is 
"Ime  that  1  recognized  Bishonath  Pal  dur- 
"ing  the  dacoity,''  &c.  "It  is  true  that 
"I  saw  the  prisoner  Bishonath  strike  two 
"or  three  blows  at  Heera  1^11." 

The  Judge's  record  does  not  clearly  show 
in  what  order  the  evidence  was  laid  before 
the  Jury,  but  I  am  led  to  infer  that  the 
Judge,  probably  in  the  first  instance,  allowed 
the  deposition  on  the  former  trial  to  be 
read  in  the  presence  of  the  Jury,  and  then 
proceeded  to  question  the  witness.  However 
that  may  be,  the  course  of  proceeding  was 
tnost  irregular. 

Under  Section  31  of  Act  II.  of  1855,  ^^ 
deposition  coniaining  the  statements  of  a 


witness  as  to  the  commission  of  the  dacoity 
taken  on  the  trial  in  July  18^7  would  have 
been  admissible  in  order  to  corroborate  his 
testimony  given  on  the  trial  of  the  prisoner 
Bishonath. 

The  evidence  of  the  witness  whose  tes* 
tiraony  it  was  proposed  to  corroborate 
should  have  been  first  taken>  and  after  such 
witness  had  finished  his  evidence,  and  not 
before,  the  former  deposition  might  have 
been  put  in,  not  to  add  to  his  testimony,  but 
simply  to  corroborate  it  by  showing  that  thfe 
statements  made  by  him,  while  the  facts 
were  still  fresh  in  his  memory,  coi'tespond 
with  those  made  by  him  in  the  Court  of  Ses- 
sion in  the  present  case.  In  the  present 
case,  at  the  same  time  when  each  de- 
position was  put  in,  the  evidence  of  the 
witness  not  having  been  given  in  the  Court 
of  Session,  there  was  nothing  on  the  record 
which  made  it  admissible*  There  wais  no- 
thing which  was  corroborated  by  it. 

In  the  Attorney-General  of  New  South 
Wales  versus  Bertram,  reported  36  LaW 
Journal,  Privy  Council  Cases,  51,  oh  a 
second  trial,  when  the  witnesses  were  before 
the  Jury,  the  deposition  taken  oh  thfe  first 
trial  were  read,  and  the  witnesses  werb  asked 
in  turn  whether  what  was  read  was  tine, 
and  they  were  then  submitted  to  fresh  oral 
examination  and  cross-ejmlni nation.  Whit 
was  done  was  done  by  the  conseht  of  the 
prisoner.  Their  Lordships  say  they  Were 
not  in  a  condition  to  say  that  any  injustice 
to  the  prisoners  resulted  from  it,  but  they 
say  that  no  one  called  on  to  review  the  pro- 
ceedings could  be  certain  of  the  contrary. 

They  disregarded  the  consent  of  the  pri- 
soner, and  speak  of  the  wisdom  of  the  com- 
mon understanding  that  a  prisoner  on  bis 
trial  can  consent  to  nothing.     They  say  it 
is  essential  that  no   unnecessary   diflacul^y 
should  be  thrown  in  the  way  of  the  Jury's 
understanding,  or  rightly   appreciating,   the 
evidence.     They  point  out  the  difficulty  that 
a  Jury  must  experience  in  sustaining  their 
attention  or  collecting  the  value  of  different 
parts  of  the  evidence  when  merely  read  out 
to  them.    They  show  that  the  most  careful 
note  must  often  fail  to  convey  the  evidence 
fully  in  some  of  its  most  important  elements, 
those  for  which  the  open  oral  examination 
of  the  witnesses  in  the  presence  of  the  pri- 
soner, Judge,  and  Jury,   is  justly  prized; 
that  it  cannot  give  the  look  or  manner  of 
the  witness,  his  hesitation,  his  doubts,  his 
variation  of  language,  his  confidence  or  pre- 
1  cipitancy,    his    calmness    or   consideration, 
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It  cannot  give  the  manner  of  the  prisoner 
when  that  has  been  important  in  the  state- 
ment of  any  thing  of  particular  moment,  nor 
could  the  Judge  properly  take  upon  him- 
self to  supply  any  of  those  defects  which 
indeed  will  not  necessarily  be  the  same  on 
both  trials.  They  say :  "  It  is,  in  short,  or 
**  it  may  be,  the  dead  body  of  the  evidence 
"  without  its  spirit  which  is  supplied  when 
"given  openly  and  orally  by  the  ear  and 
"the  eye  of  those  who  receive  it."  Their 
Lordships  add  that  ihey  do  not  hesitate  to 
express  their  anxious  wish  to  discourage 
generally  the  mode  of  laying  the  evidence 
before  the  Jury  which  was  adopted  on  that 
trial. 

The  observations  of  their  Lordships  apply 
in  all  their  force  to  the  present  case.     There 
are,  moreover,  many  objections  to  the  course 
of  proceeding  in  the  case  now  before  us,  which 
did  not  apply  to  that  before  the  Privy  Coun- 
cil.    There  the  depositions  read  had  been 
taken    in   the   former   trial   of   the   prisoner 
himsetf.      The   prisoner  had    been  present, 
and    had    had    the    fullest    opportunity   of 
cross-examining    the    witnesses.     Here    the 
deposition  read  were  taken  in  the  absence  of 
the  prisoner  on  the  trial  of  other  persons. 
There    the    prisoner    was    represented    by 
Counsel,  no  doubt  had  copies  of  the  deposi- 
tions, and  not  only  took  no  objection,  but 
actually  consented  to  their  being  read  on  the 
second  trial.     Here  the  prisoner  appears  not 
to  have  been  defended.     To  read  evidence 
from     written    depositions    must     place    a 
prisoner,  who  is  defending  himself,  at  a  dis- 
advantage.    If  the  evidence  is  given  slowly 
and  taken  down  sentence  by  sentence  in  the 
usual  way,  the  prisoner  can  follow  each  wit- 
ness   without   difficulty.     He    has    time    to 
observe  and  reflect  on  each  point  that  ap- 
pears to  make  against  him,  and,  when  his 
turn  comes,  he  has  at  least  an  opportunity  of 
cross-examining  or  answering  in  his  defence 
with  reference  to  each  of  such   points   in 
detail.     The  disadvantage  at  which  he  will 
stand,  if  the  evidence  of  each  witness   is 
read  out  without  pause  as  a  connected  story, 
is  enormous.     Probably  of  slow  apprehen- 
sion at  best,  having  lost  what  little  presence 
of  mind  he  even  possessed  from  the  terror 
and   confusion  produced   by  the   new   and 
alarming  position  in  which  he  finds  himself, 
his  thought   necessarily   diverted    from    the 
words  of  the  reader  by  the  noise  and  bustle 
about  him,  the  prisoner  would  find  himself 
incapable  of  fixing  his  attention  closely  on 
the  several  facts,  the  hurried  recital  of  which 
gives    him    no    time    to    appreciate    their 


importance  or  consider  their  bearing  in  the 
case  made  against  him.  If  he  does  understand 
their  significance  at  the  motnent,  his  mind 
will  not  have  dwelt  on  them  long  enough  to 
enable  him  to  fix  and  arrange  thero  in  his 
memory,  so  that,  when  his  time  comes  to  de- 
fend himself,  he  can  cross-examine  or  make 
answer  in  reference  to  them  in  detail  in  his 
address  to  the  Jury.  All  that  will  be  pre- 
sent to  his  mind  when  he  comes  to  his  de- 
fence will  be  a  blurred  and  most  iroperfea 
impression  of  the  case  which  he  has  to  meet 
But  that  is  not  all.  The  course  we  suppose 
to  have  been  taken  of  reading  over  the 
deposition  of  a  witness  against  the  prisoner, 
and  putting  the  question  to  him  whether  or 
not  the  deposition  is  true,  is  not  only  open 
to  the  objection  that  it  is  putting  a  leading 
question  in  the  most  objectionable  of  all 
possible  forms,  prompting  the  witness  as  to 
all  the  details  of  the  story  which  he  is  ex- 
pected to  tell  in  a  great  degree,  thereby  de- 
priving the  prisoner  of  the  means  of  testing 
the  veracity  or  the  recollection  of  the  witness 
by  cross-examination,  but  to  the  witness  him- 
self it  is  a  dangerous  snare.  He  is  reminded 
that,  on  a  former  occasion,  he  deposed  to  cir- 
cumstances tending  to  establish  the  prisoner's 
guilt,  and  it  is  impliedly  intimated  to  htm 
that  the  same  story  is  expected  from  him 
again. 

To  illustrate  further  the  injury  to  the 
prisoner  that  may  result  from  this  course  of 
proceeding.  Suppose,  on  the  former  occasion, 
the  witness  spoke  positively  to  having  recog- 
nized three  or  four  prisoners,  then  under 
trial,  amongst  a  body  of  dacoits,  and  also 
named  one  or  two  other  persons  not  before 
the  Court.  Suppose  the  witness  to  be 
speaking  quite  honestly  and  to  the  best  of 
his  knowledge,  he  could  not,  as  regards  such 
other  persons,  speak  under  the  same  sense 
of  responsibility  as  he  would  with  respea 
to  a  prisoner  under  trial.  He  might  have 
felt  some  doubt,  hesitation,  or  unceitainty 
as  regards  the  absent  person  which  he 
might  not  have  thought  it  necessary  to 
express;  No  one  would  be  there  to  cross- 
examine  or  check  his  statements  as  regards 
such  persons,  or  to  induce  him  to  consider 
whether  on  reflection  he  really  was  quite 
as  sure  of  their  identity  as  he  supposed 
and  represented  himself  to  be.  If,  at  the 
end  of  these  two  years,  the  deposition  is 
[>ut  into  the  hand  of  the  witness,  it  would 
lit  once  occur  to  him  to  think  that,  as,  when 
the  facts  were  quite  fresh  in  his  memoi}*, 
he  spoke  positively  to  identify  the  person, 
he  was,  no  doubt,  then  right.    Doubts  and 
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hesitation  would  be  forgotten  or  cast  away, 
and  he  would  feel  sure  that  what  he  then 
said  was  corrdtl. 

In  the  present  case  the  lacts  are  few  and 
simple,  and  it  may  be  that  the  prisoner  has 
sustained  litile  or  no  actual  injury  by  the 
course  adopted  at  the  trial. 

But  I  would  say,  with  their  Lordships  of 
the  Privy  Council  in  the  case  1  have  cited, 
that  the  object  of  a  trial  is  the  adminis- 
tration of  justice  in  a  course  as  free  frcgn 
doubt  or  chance  of  miscarriage  as  merely 
human  administration  of  it  can  be. 

A  prisoner  defending  himself  against 
a  charge  of  an  offence  alleged  to  have 
been  committed  a  long  time  previously,  if 
he  has  any  defence,  must  always  be  under 
a  great  difficulty  in  substantiating  it  by 
proof ;  and  therefore  in  such  cases  it  is 
peculiarly  necessary  to  see  that  the  case 
for  the  prosecution  is  not  conducted  so  as 
further  to*  prejudice  him.  It  is  impossible 
to  say  that  the  prisoner  may  not  have  been 
injured  in  his  defence  by  the  course 
adopted  in  the  present  case. 

As  the  evidence  has  not  been  legally 
taken,  this  Court  has  not  before  it  materi- 
als in  which  it  can  properly  form  a  correct 
judgment  as  to  the  guilt  or  innocence  of 
the  appellants,  and  therefore,  according  to 
the  opinion  of  the  Full  Bench  upon  an 
analogous  point  in  Elahi  Buksh's  case,*  it  is 
necessary  that  there  should  be  a  new  trial. 

This  is  a  Jury  trial  in  which  the  Court 
has  not  the  power  to  reverse  the  finding  of 
the  Jury  on  a  question  of  fact.  The  pri- 
soner has  a  right  to  the  opinion  of  the  Jury 
or  of  this  Court  on  evidence  duly  and  legally 
taken  against  him.  I  am,  therefore,  of  opi- 
nion that  the  conviction  must  be  quashed, 
and  that  a  new  trial  must  take  place. 

Jackson^  J, — I  concur  with  Mr.  Justice 
Norman  that  the  mode  in  which  this  trial 
was  conducted  was  irregular.  The  evi- 
dence of  witnesses  given  and  taken  down 
in  the  absence  of  the  prisoner  is  no  evi 
dence  against  the  prisoner.  The  irregularity 
alluded  to  is  one  which  has  been  frequently 
animadverted  upon  by  this  Court,  and  upon 
which  numerous  trials  have  been  set  aside 
even  in  the  time  of  the  late  Sudder  Court. 
The  conviction  of  the  prisoner  is  qu:i  hod, 
and  a  new  trial  will  be  held. 


*  5  W.  R.y  Criminal  Rulings,  80. 


The  14th  June  1869. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 
E.  Jackson,  Judges, 

Approver's  evidence. 

The  Queen  versus  Chirag  AH  and  another. 

Committed  by  the  Magistrate j  and  tried  by 
the  Sessions  Judge  of  Backergunge^  on  a 
charge  0/ murder. 

Baboo  Omarnath  Bose  for  the  Prisoners. 

The  unsupported  evidence  of  an  approver  (especially 
if  in  itself  unsatisfactory)  is  not  sufficient  to  support 
a  conviction. 


Macpherson^  J, — ^There  is  no  evidence 
whatever  to  connect  the  prisoners  «with  the 
offence  of  which  they  have  been  convicted 
save  that  of  the  approver  Eusufdeen  ai^d  that 
of  "Bhyrub,  the  manjee  of  the  prosecutor's 
boat.* 

Eusufdeen  is  an  approver :  he  admits  that 
he  himself  took  part  in  the  dacoity.  His 
evidence,  therefore,  is  insufficient,  unless 
corroborated  in  some  material  point  directly 
bringing  the  offence  home  to  the  prisoners. 
So  that  the  real  question  is  whether  the  iden- 
tification of  the  prisoners  by  Bhyrub  Manjee 
can  be  relied  upon.  Unless  the  Court  is 
satisfied  that  Bhyrub  did  really  recognize, 
the  prisoners,  and  was  competent  to  say  with 
certainty  of  his  own  knowledge  that  they 
were  two  of  the  dacoits,  the  conviction  ought 
not  to  stand. 

.\ccording  to  the  case  made  for  the  pro- 
secution, the  dacoits  were  four  in  number,  and 
all  had  their  heads  bound  up  with  cloth  so  as 
to  conceal  all  save  the  eyes  and  a  small  part 
of  the  face.  The  approver  says :  "  I  and 
**  Sadarooddeen  wore  white  chudders,  which 
**  were  both  tied  round  the  head  and  sides 
**  of  the  face,  so  that  no  beard  or  whiskers 
"  could  be  seen.  Dokowree  and  Chirag  All 
"  wore  white  shirts  and  dhooties,  and  a  fine 
**  ch udder  wound  round  their  heads  over 
'*  their  caps  so  that  their  faces  could  not  be 
*  seen."  The  witness  Bhagirut,  who  went 
in  pursuit  of  the  dacoits,  and  whose  brother 
was  shot  by  them  in  the  course  of  that  pur- 
suit, says  of  the  man  who  shot  his  brother  ^ 
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''  His  face  was  quite  covered  with  a  cloth, 
"  so  that  only  his  eyes  and  nose  were  visible. 
''  I  could  see  his  nose ;  his  nose  was 
"  black,  but  I  could  not  say  whether  he  wore 
"  moustaches  or  not.  The  other  three  men 
''  had  their  backs  to  us,  and  I  could  not  see 
"their  faces  at  all." 

'Bhyrub  Manjee  having  died  before  the 
trial  took  place  in  the  Sessions  Court,  the 
evidence  given  by  him  before  the  Deputy 
Magistrate  on  the  4th  August  1868  has 
been  put  in.  He  says  Chirag  Ali  is  the 
man  who  first  spoke  to  him,  and  who  struck 
him  with  the  beetle-nut  stick,  and  that  the 
other  prisoner,  Sadarooddeen,  was  sitting  in 
the  stern  of  the  dacoits'  boat.  '*  The  faces 
"  of  the  robbers  were  uncovered :  they  had 
"  bound  their  heads  with  cloth.  Chirag  Ali 
"  had  covered  his  head  with  a  cloth ;  he  has 
"  a  mole  on  the  left  side  of  his  eyebrow. 
*'  I  saw  and  marked  it  at  the  time  he  took 
"  the  '  kulky  *  from  me." 

The  dacoity  took  place  in  the  end  of  Feb- 
ruary, and  it  was  not  till  the  middle  of  July 
that  the  prisoners  were  for  the  first  lime 
suspected,  or  that  any  charge  was  made 
against  them. 

What  Eusufdeen  says  must  be  accepted 
with  the  utmost  caution.  Not  only  is  he 
an  approver,  but  the  persons  by  whom 
he  now  says  the  dacoity  was  committed  are 
not  the  persons  named  originally  by  him. 
According  to  the  evidence  of  Bydonath 
Mookerjee,  the  extra  Assistant  Inspector 
of  Police,  Eusufdeen  first  named  Zahirood- 
deen  and  Saheem  Sirdar  of  Luckhipoora  and 
the  two  prisoners,  not  saying  that  he  him- 
self was  one  of  the  party.  Some  days  after- 
wards he  stated  to  the  Deputy  Magistrate 
that  he  himself  and  one  Dokowree  together 
with  the  two  prisoners  had  committed  the 
dacoity,  and  that  the  others  whom  he  had 
named  had  had  nothing  to  do  with  it.  By- 
donath Mookerjee  says  that  Bhyrub  Manjee, 
when  confronted  with  these  two  persons, 
Zahirooddeen  and  Saheen  Sirdar,  said  he 
did  not  recognize  either  of  them,  as  he  said 
also  of  Dokowree.  Bydonath  Mookerjee  con- 
tinues: "From  a  number  of  persons  who 
"  were  around,  BhVrub  pointed  out  Eusufdeen 
"as  very  like  the  man  who  was  at  the  bow 
"  of  the  dacoits'  boat ;"  and  aq^ain  he  says 
that  Bhyrub  **  recognized  Chirag  Ali,  the 
"  man  who  had  struck  him,  from  a  number  of 
"  Mollahs  and  constables  in  undress,  among 
whom  I  placed  him.  He  said  that,  when 
Chirag  Ali    gave  him  the   chillum,  and 
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"  also  when  he  struck  him,  he  noticed  a 
"  black  mark  on  the  side  of  bis  left  eyebrow. 
a  »  «  #  Bhyrub,  whence  saw  Sahar- 
"  ooddeen,  recognized  him  as  the  man  who 
"  was  in  the  stern  of  the  boat  facing  him 
"  to  the  north,  when  the  chtllum  was  given 
"  to  him,  and  he  returned  it  after  duly  light- 
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"  ing  it. 

These  recognitions  took  place  in  the  mid- 
dle of  July  after  a  reward  of  1,000  rupees 
had  been  offered  by  Government  for  the 
cSnviction  of  the  dacoits,  and  after  a  Spe- 
cial Inspector  of  Police  had  been  sent 
(several  previous  investigations  having 
failed)  to  enquire  into  the  case.  With  the 
record  we  find  a  police- report,  dated  prior 
to  July,  of  Sub-Inspector  Kumla  Pnttcc 
Ghosal,  who  gives  a  narrative  of  the  case 
and  of  the  fruitless  attempts  made  to  find 
out  the  offenders.  In  that  report  he  says 
(giving  it  as  one  of  the  reasons  why  the 
police  had  failed  to  detect  the  guilty  persons) 
that,  as  the  robbers  had  their  faces  tied  op 
with  cloths,  none  of  the  persons  who  had 
witnessed  the  occurrence  could  identify 
them,  that  therefore  no  suspicion  fell  on 
any  one,  and  it  was  impossible  even  to  say 
whether  the  dacoits  were  Hindoos  or  Ma- 
homedans. 

Of  the  two  Assessors  who  assisted  the 
Judge  at  the  trial,  one  was  not  satisfied  with 
the  evidence,  and  would  have  acquitted  the 
prisoners.  The  other  concurred  with  the 
Judge  in  convicting  them. 

When  we  look  to  the  fact  that  admittedly 
all  the  dacoits  had  their  heads  so  tied  ap 
that  their  faces  were  scarcely  visible;  that 
Bhyrub  Manjee  was  struck  down  senseless 
almost  immediately  on  the  dacoits  coming 
alongside  his  boat ;  that  he  said  in  the 
first  instance  (and  always  until  the  prisonen 
were  confronted  with  him)  that  he  could  not 
recognize  the  men  ;  that,  even  while  identify- 
ing them,  he  said  he  had  never  seen  them  save 
on  that  one  occasion  ;  when  we  remember 
this  and  consider  that  the  dacoity  took  place 
in  February,  and  the  prisoners  were  not  sus- 
pected or  identified  by  Bhyrub  till  the  mid- 
dle of  July ;  that  they  were  first  named  after 
the  Government  had  offered  a  reward  of 
I, coo  rupees, and  immediately  upon  Bydonath 
Mookerjee  being  specially  deputed  to  enquire 
into  the  matter — I  cannot  say  I  think  that 
very  much  reliance  can  be  placed  upon  the' 
identification  of  Bhyrub  Manjee,  or  that  it  is 
conclusively  found  that  the  prisoners  art 
guilty. 
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No  doubt,  if  Bhyrub  really  did  recognize 
the  prisoners,  their  guilt  is  conclusively 
proved.  Bat  ^\  is  not  even  as  if  Biiyrub 
Manjee  had  been  thoroughly  examined  by  the 
Sessions  Judge  himself,  and  the  Judge  was 
convinced  that  he  was  a  truthful  witness  from 
what  he  personally  saw  of  him.  Bhyrub 
Brian] ee  having  died  before  the  trial,  the  de- 
position given  by  him  before  the  Deputy 
Magistrate  was  received  as  evidence.  This 
of  course  was  legal  and  proper :  still  it  would 
have  been  far  more  satisfactory  if  the  man  had 
been  examined  at  the  trial.  Under  the  cir- 
cumstances, there  is  no  certainty  that  he  did 
in  truth  recognize  the  prisoners  ;  and,  without 
being  satisfied  as  to  this,  I  cannot  concur  in 
a  conviction  which  con^gns  these  men  to 
transportation  for  life. 

The  prisoners  are  acquitted,  and  must  be 
discharged  at  once. 

Jackson,  J, — As  the  evidence  stands  at 
present,  1  must  concur  with  Mr.  Justice  Mac- 
pherson.  I  am  unable  to  place  that  reliance 
upon  the  evidence  of  the  witness  Bhyrub 
Manjee  which  the  Sessions  Judge  does.  Tak- 
ing the  circumstances  of  the  case  as  told  by  the 
different  eye-witnesses,  I  believe  it  to  have 
been  almost  an  impossibility  that  Bhyrub 
Manjee  could  have  identified  three  out  of 
the  lour  robbers,  as  he  in  the  later  stages  of 
this  inquiry  states  that  he  did.  The  sud- 
denness of  the  attack,  the  immediate  con- 
sequence of  it,  viz.y  that  the  witness  was 
knocked  down  insensible,  the  fact  that 
the  robbers  had  their  bodies  and  faces  co- 
vered with  cloth — all  rendered  it  almost 
impossible  that  any  one  of  the  robbers 
should  have  been  clearly  identified  at  all. 
The  witness  never  saw  them  before,  but 
three  months  after  he  is  able  to  recog- 
nize not  one,  but  three  of  them  Within  these 
three  months  the  same  witness  had  always  told 
the  police  that  he  was  unable  to  recognize 
them.  He  died  before  the  Sessions  trial 
came  on,  and  therefore  the  fact  that  he  did 
recognise  the  prisoners  rests  solely  on  his 
deposition  taken  before  the  Deputy  Magis- 
trate, that  is,  the  deposition  which  he  gave 
after  the  prisoners  were  arrested.  The  pri- 
soners on  appeal  state  that  the  witness  gave 
some  depositions  before  the  Deputy  Magis- 
trate of  Madareepore,  in  which  he  deposed 
that    he    could    not    identify    the    robbers. 

*  There  is  with  the  record  that  officer's  orders 
that  the  witnesses  to  the  robbery  should  be 

'  sent  to  him  to  be  examined,  and  it  is  lo  be 
inferred  that  they  were  examined ;  but  this 
poition    of    ^    enquiry    is    not    with    the 


record.  The  Police  Inspector  who  first  con- 
ducted the  enquiry  reported  that  it  was  im- 
possible to  discover  the  robbers,  because  none 
of  the  witnesses  of  the  offence  could  recog- 
nize the  robbers,  or  even  say  whether  they 
were  Hindoos  or  Mussalmen.  But  a  reward  of 
a  thousand  rupees  was  offered,  and  a  special 
officer  was  deputed  to  the  spot.  Immediately 
he  arrives  in  the  neighbourhood,  the  witness 
Eusufdeen  became  an  approver,  and  the  wit- 
ness Bhyrub  is  said  to  have  confirmed  his 
statement  against  the  present  prisoners  by 
selecting  them  out  of  a  crowd  of  Mollahs 
and  policemen  in  undress.  I  cannot  place 
confidence  on  this  evidence.  I  am  not  satisfied 
upon  it  that  the  prisoners  were  picked  out 
of  a  number  of  people  of  the  same  descrip- 
tion as  the  prisoners.  Had  the  police  offi- 
cer assembled  the  villager^,  and  the  wituess 
picked  up  the  prisoners  out  of  them,  there 
might  have  been  some  confidence  in  the 
identification,  and  some  of  the  respectable 
people  of  the  village  might  have  given  evi- 
dence to  it.  Even  in  the  approver's  own 
evidence  there  is  a  want  of  any  information  as 
to  how  he  was  so  intimately  connected  wvdi 
the  prisoners  that  he  should  have  gone  out 
with  them  on  such  an  expedition  as  this  was. 
He  says  that  he  only  casually  accompanied 
them.  There  has  been  no  enquiry  into  the 
antecedents  of  the  approver  and  the  pri- 
soners, which  would  lead  to  the  inference 
that  they  were  associates  in  crime. 

The  prisoners  have  been  sentenced  to 
transportation  for  life.  If  they  committed 
the  offence,  the  sentence  is  well  deserved. 
But  I  cannot  conscientiously  say  that  upon 
the  evidence  I  am  satisfied  that  they  are 
guilty.  I  must  therefore  acquit  them,  and 
direct  their  release. 


The  14th  June  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges, 

Murder— Culpable  Homicide — Consent  to  suffer 
harm  or  death — Sections  90  and  300,  Penal 
Code. 

The  Queen  versus  Poonai  Fattemah  and 

another. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Pumeah,  on  a 
charge  of  culpable  homicide  not  amount- 
ing to  murder. 

The  accused,  who  professed  to  be  snak»<channers, 
persuaded  th^  deceased  to  allow  themielvoa  to  be  bitten 
by  a  poisonous  snake,  inducing  them  to  believe  that 
they  had  power  to  protect  tliem  from  harm. 
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Held  that  the  offence  would  have  been  murder  under 
Section  300  of  the  Penal  Code,  if,  undef  the  circum- 
stances of  the  case,  it  did  not  fall  within  the  5th  Ex- 
ception to  that  Section. 

Held  that  the  consent  given  by  the  deceased  allow- 
ing themselves  to  be  bitten  did  not  protect  the  accused, 
such  consent  having  been  founded  on  a  misconception 
of  facts,  that  is,  in  the  belief  that  the  accused  had  power 
by  charms  to  cure  snake-bites,  and  the  accused  knowing 
that  the  consent  was  given  in  consequence  of  such 
misconception  (Section  90,  Penal  Code). 

NormaHy  J, — ^The  prisoners  have  been 
convicted  by  the  Judge  of  Purneah,  concur- 
ring with  the  Assessors,  of  the  offence  of  cul- 
pable homicide  not  amounting  to  murder,  of 
three  persons,  Jetroo,  Menghun,  and  Jikree, 
and  of  causing  grievous  hurt  by  means  of 
dangerous  weapons  to  Itwaree  Masahar,  and 
sentenced  to  five  years'  imprisonment. 

They  appeal. 

From  the  evidence  as  taken  before  the 
Judge,  it  appears  that  the  prisoners,  who 
-  said  they  were  Gooroos,  and  came  from 
Caragolah,  joined  a  gang  of  coolies  employed 
in  making  bricks  and  doing  other  work 
for  thej)arjeeling  and  Caragolah  Road,  and 
offered  to  teach  them  snake  incantation. 
Ten  or  twelve  coolies,'  amongst  whom 
were  the  three  deceased  and  Itwaree,  the 
injured  man,  were  learning  the  incantation. 
They  were  to  have  paid  2  rupees  or 
rupees  1-8  each  to  the  prisoners.  After 
some  days  the  prisoners  wished  the  de- 
ceased and  their  other  pupils  to  allow  them- 
selves to  be  bitten  by  snakes.  .  They  pro- 
duced from  an  earthen  pot  two  koraits  and 
a  keranti. 

The  witness  Beechoo  Sirdar  says  :  "  They 
began  to  make  the  snakes  move  about  in 
front  of  us  all.  We  became  afraid.  They 
said,  *  Why  do  you  fear }  We  are  Gooroos, 
and  will  soon  restore  you.'  After  this 
they  made  us  place  our  right  hands  on  the 
ground,  and  began  to  make  the  big  korait 
move  towards  our  hands.  We  immediate- 
ly from  fear  raised  our  hands.  After  this 
the  prisoners  struck  us  with  suttams,  and 
when  the  snake  moved  to  a  distance,  we 
again  placed  our  hands  on  the  ground. 
Then  the  prisoners  took  the  snake  to  Jetroo, 
Menghun,  Jikree,  and  Itwaree,  and  by  strik- 
ing it  with  a  rattan  made  the  snake  bite 
Jetroo  on  the  forefinger  of  the  right  hand. 
The  throat  of  Jetroo  immediately  became 
dry,  and  he  became  senseless.  Then 
the  snake  was  made  to  bite  Menghun 
on  the  forefinger  of  the  right  hand,  but 
Menghun  did  not  suffer  or  become  sense- 
less. After  this  the  snake  was  made  to 
bite  Jikree  on  the  right  hand ;  he  did  not 
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"  either  become  senseless,  bat  remained  talk- 
''  ing.  Then  the  snake  was  made  to  bile 
''  Itwaree  on  the  right  wrist  >4ie  did  not  ap- 
''  pear  to  suffer.  Jetroo  died  two  hcnns 
"  before  dawn,  and  the  prisoners  then  ran 
"away/'  The  witnesses  went  in  search 
of  them,  arrested  them  at  xo  o'clock  the  fol- 
lowing morning,  brought  them  back,  and 
made  them  over  to  the  police.  The  story 
told  by  the  witness  Beechoo  Sirdar  t»  cor- 
roborated by  Itwaree,  Lalloo,  and  Lochun. 
There  is  no  substantial  difference  in  their 
statements,  except  as  one  or  another  gives 
fuller  details  on  particular  points. 

The  examination  of  the  prisoners  before 
the  Magistrate  shows  that  they  were  fully 
aware  of  the  deadly  character  of  the  bite 
of  a  korait-  The  prisoner  Poonai  says  he 
broke  out  the  fangs  of  the  korait,  and 
squeezed  out  the  venom  a  week  before  the 
occurrence.  He  admitted  that  he  knew 
nothing  about  its  teeth  being  extracted.  He 
said :  "  When  the  snake  was  brought  in,  a 
"  pang  of  fear  shot  through  my  vitals,  and 
"  I  was  afraid  of  its  biting." 

When  the  first  man  Jetroo  had  been  bit- 
ten, and  was  suffering  from  the  effects  of 
the  bite,  the  prisoners  did  not  at  once  desist, 
but  went  on  urging  the  snake  to  bite  others. 
When  they  found  Jetroo  suffering,  they  ap- 
parently did  not  occupy  themselves  with 
uttering  over  him  their  muniras,  which,  ac- 
cording to  the  statement  of  Jumai  befoie 
the  Magistrate,  is  nothing  more  than  "O 
"  mother,  one  of  your  children  has  bitten 
"  this  person  ;  heal,"  &c.  When  the  snake 
was  exhausted,  and  could  bite  no  longer, 
their  attention  was  directed,  not  apparently 
to  the  sufferers,  but  to  the  snake.  They  took 
it  up,  rubbed  it,  and,  having  partially  restor- 
ed it,  painted  it  on  the  head  with  vermilion, 
and  turned  it  out  in  a  paddy-field.  * 

The  motive  for  the  act  of  the  prisoners 
does  not  seem  to  have  been  the  desire  of  gain. 
though  they  were  to  have  got  from  their 
pupils  two  rupees  and  one  rupee  and  eight 
annas  each  for  teaching.  They  do  not  seem 
to  have  actually  received  any  thing,  or  even 
to  have  pressed  for  payment.    ' 

The  deceased  did  not  force  the  experiment 
on  the  prisoners.  They  did  not  desire  to 
have  the  value  of  the  charm  tested  in  iheir 
own  persons.  They  did  not  willingly  allow 
themselves  to  be  bitten.  It  is  proved  by  air 
the  witnesses  that  the  coolies  were  afraid 
of  the  snake,  and  it  was  only  by  repeated 
assurances  by  the  prisoners  that  they  were 
GoorooSi  and  would  protect  them  from  harm, 
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and  even  after  some  actual  force,  for  the 
prisoners  are  said  to  have  struck  and  twisted 
the  ears  of  sSftie  of  them,  that  the  coolies 
submitted  to  be  bitten. 

It  is  a  most  extraordinary  case. 

The  Judge  thinks  that  the  act  was  not 
done  with  the  intention  of  causing  death, 
but  to  show  that  the  prisoners  possessed 
the  power  of  restoring  to  heahh  persons  who 
may  have  been  bitten  by  venomous  snakes. 

Looking  at  the  ignorance  and  superstitious 
practices  which  seem  to  prevail  among  the 
low-caste  coolies,  to  which  the  prisoners  and 
the  deceased  belonged,  the  conclusion  arrived 
at  by  the  Judge  upon  the  evidence  as  it 
stood  before  him  was  probably  correct. 

The  Judge  finds  the  prisoners  guilty  of 
calpable  homicide  not  amounting  to  murder. 
The  Judge  seems  to  assume  that  the  case 
does  not  come  within  Section  300.  He 
refers  to  Clause  1.  He  says  that  the  act 
was  not  done  with  the  intention  of  causing 
death,   and   that  none    of  the    illustrations 

^ply- 
But  Clause  2  applies  to  the  case,  and 
Clause  3  still  more  expressly.  The  act  was 
done  with  the  intention  of  causing  such 
bodily  injury,  that  is,  a  bite  by  a  deadly  snake, 
which  the  offender  knew  to  be  likely  to  cause 
the  death  of  the  person  to  whom  the  harm 
was  caused. 

Clause  3  appears  to  have  been  enacted  to 
obviate  any  doubt  which,  in  a  case  like  the 
present,  might  exist  under  Clause  2.  It  says 
it  is  murder  if  the  act  is  done  with  the  in- 
tention of  causing  bodily  injury  to  any  per- 
son, and  the  bodily  injury  intended  to  be 
mflicted  is  sufficient  in  the  ordinary  course 
0/  nature  to  cause  death.  Illustration  C 
is  as  follows:  "^  inleniionally  gives  Z 
"  a  sword-cut  or  club-wound  sufficient  to  cause 
**  the  death  of  a  man  in  the  ordinary  course  of 
*'  nature.  Here  A  is  guiliy  of  murder,  though 
•*  he  may  not  have  intended  to  cause  Z*5 
'•  death.'* 

The  two  Clauses  explained  by  this  illus- 
tration show  that  the  act  of  the  j>risoners,  in 
wilfully  and  intentionally  causing  the  de- 
ceased to  be  biuen  on  their  naked  bodies  by  a 
deadly  snake,  is  an  injury  sufficient  in  the 
ordinary  course  of  nature  to  cause  death  ;  is 
not  the  less  murder  though  ihey  may  have 
believed  that  they  could  remove,  and  intended 
to  remove,  by  their  incantations,  the  effects  of 
the  injor>'. 

VoL  XII. 


If  the  offence  is  not  murder,  it  is  because 
it  falls  within  the  5th  Exception  in  Section 
300,  namely,  when  the  deceased  takes  the 
risk  of  death  with  his  own  consent. 

Section  90  provides  that  a  consent  is  not 
such  a  consent  as  is  intended  by  any  Section 
of  this  Code  if  the  consent  is  given  under  a 
misconception  of  fact,  and  if  the  person 
doing  the  act  knows  or  has  reason  to  be^ 
lieve  that  the  consent  was  given  in  conse^ 
quence  of  such  misconception.  No  doubt, 
the  deceased  gave  their  consent  under  a  mis- 
conception of  fact,  namely,  a  belief  that  the 
prisoners  by  incantations  could  heal  or  pro- 
tect them  from  the  effects  of  the  bites  of 
venomous  snakes. 

But,  if  the  judge  is  right  that  the  pri- 
soners believed,  though  erroneously,  that 
they  had  the  power  of  restoring  to  health 
persons  who  might  have  been  bitten,  they 
did  not  know  that  the  consent  of  the  de- 
ceased was  given  '*  in  consequence  of  any 
misconception."  They  must  in  that  case  have 
acted  in  the  belief  that  the  deceased  gave 
their  consent  with  a  full  knowledge  of  the 
fact  in  the  belief  0/  the  existence  of  powers 
which  the  prisoners  asserted  and  believed 
themselves  to  possess.  It  is  because,  on  the 
finding  of  the  Judge,  tliecase  appears  to  come 
fairly  within  Exception  5,  that  I  think  the 
conviction  of  culpable  homicide  under  Section 
304  must  be  taken  to  be  correct,  and  in  that 
view  of  the  case  the  sentence  of  five  years' 
rigorous  imprisonment  seems  to  me  a  very 
proper  one. 

There  are,  however,  circumstances  in  this 
case  which  lead  to  a  suspicion  that  the  guilt 
of  the  prisoners  in  causing  the  snake  to  bite 
the  coolies  may  have  been  of  a  far  deeper 
dye  than  the  Judge  supposes. 

Itwaree  says,  Poonai  and  Jummai  held  a 
poojah  of  Bisscheree  in  the  compound  of 
a  Mussan's  house.  If  by  Bisscheree  is  meant 
Bissessuiy,  the  poojah  was  a  poojah  to  Kalee 
or  Bhowanee,  the  goddess  of  the  Thugs — ^the 
goddess  of  whom  it  is  said  that  the  blood  of  a 
human  being  delights  her  for  a  thousand  years. 
But  it  has  been  suggested  that  the  poojah  was 
what  is  called  a  Beesharee  poojah  from 
beesh^  poison.  But,  if  that  is  so,  the  ques- 
tion still  remains  who  was  the  goddess  to 
whom  the  poojah  was  addressed  ?  Jummai 
savs:  "We  did  poojah  to  the  snake-deities, 
offering  flowers  and  sweetmeats.'' 

'I' tie  snakes  were  brought  in,  and  put  in 
an  earthen  vessel  on  the  mandaU  or  poojah 
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place,  ^nd  were  taken  from  thence,  and  made 
to  bite  the  deceased.  The  prisoners  che- 
rished the  snake  when  exhausted  by  biting. 
and  not  only  do  it  no  injury  themselves, 
but  carry  it  off  to  a  place  of  safety,  paint 
it9  he^d  with  vermilion,  as  if  to  indicate 
ths^t  it  is  a  sacred  object,  and  to  protect  it 
from  all  l^arm,  and  then  run  away.  It 
looks  as  if  in  causing  the  death  of  the  coolies 
tlie  prisoners  were  perforining  some  religious 
rite,  ox  doing  ai>  act  in  honor  or  for  the 
gf^tifics^ipn  of  the  goddess. 

It  seems  to  me  that  some  enquiry  should 
be  made  by  the  police  as  to  the  prisoners' 
associates  s^nd  their  habits.  Jummai  says  that 
he  was  bitten  by  a  korail  the  Dusserah 
before  last,  and  showed  the  marks  on  his 
^rp.  H^  a)so  says  that  he  saved  the  life  of 
Brihuspati,  a,  g^reewan,  by  hi&  muntra  in  the 
previous  years. 

The  appeal  is  rejected. 

Jacksim^  J, — I  certainly  would  not  inter- 
fere with  the  conviction  of  the  prisoners,  or 
witti  the  sentence  passed  upon  them.     The 
Cknly  doubt  which   I   have   regarding  their 
case  i^  whether  they  should  not  have  been 
eonnided  of  the  offence  of  murder.     The 
prisoners    are   snake-jugglers  or  charmers. 
The  proceedings  held  upon  this  trial  prove 
iBContestably  that  they  possess  no  charm  or 
antidote  against  the  bite  of  a  deadly  snake, 
and  also  that  they  have  no  belief  in  any 
chann.     They,  like  all  jugglers,  impose  upon 
(he  CFeduHty  of  other  persons  by  pretending 
to  rely  upon  charms,  and  in  this  way  endea- 
vqi^r  to  make  moneiy.    From  constant  prac- 
tice, th^y  are  able  tio  handle  snakes  without 
undergoing  ai^y  particql^r  risk,  and  the  sole 
9l]^]B  which  they  posses^  is  the  precaution 
which  they  take  with  venomQus  snakes  of 
removing  the  poison  from  their  fangs,  and 
tometimes  of  removing  the  fangs  altogether. 
That  is  the  only  real  defence  which  is  made 
In  this  case.     One    of  the  prisoners  states 
that  they  had  broken  the  snake's  fangs,  and 
destroyed    its    power    of    injuring    others. 
Fvom  his  own  account,  however,  this  had 
been  done  a  week  before  the  prisoners  made 
the  snake  bite  the  coolies,  and  most  probably 
te  poisonous  fangs  had  not  been  totally  de- 
stro}Ked  and  had  filled  a^ain,  and  hence  death 
iollewed  upon  the  bite. 

It  seems  to  roe  that  in  trying  this  case 
we  should  deal  with  the  prisoners  in  ex- 
actly the  same  manner  as  we  sh,auld  deal 
^witb  any  other  perso^i  who  acted  s^s  they 


have  done.  We  should  at  once  discard  all 
idea  that  they  have  any  charm  over  a  snake- 
bite, or  even  that  they  beli«re  they  have, 
unless  they  can  prove  it.  On  the  contraij, 
the  prisoners  being  in  the  constant  practice 
of  dealing  with  snakes  must  be  held  to  have 
a  thorough  knowledge  of  the  deadly  Dfttnre 
of  the  bite  of  a  korail,  and  it  is  for  them 
to  show  that,  when  they  made  a  deadly  ko> 
rail  bite  several  people,  and  cause  the  deaih 
of  three  persons,  they  had  taken  the  most 
certain  precautions  to  prevent  the  bile  from 
being  injurious.  If  they  cannot  prove  this, 
they  should  be  dealt  with  as  any  other  per- 
son should  be  who  made  a  poisonous  snake 
bite  another. 

The  consent  of  the  coolies  to  be  bitten 
is,  in  my  opinion,  under  the  law,  no  consent, 
because  it  was  founded  on  a  mtscxMiception 
of  facts,  and  the  prisoners  knew  that  the 
consent  was  given  in  consequence  of  sodi 
misconception.  The  coolies  believed  that 
the  jugglers  had  power  by  charms  to  coie 
snake-bites.  The  jugglers  pretended  that 
they  had  such  power,  when  they  had  ao 
such  power,  and  the  consent  to  be  bitten 
was  given  by  the  coolies  only  under  the 
misconception  that  the  jugglers  possessed 
some  such  power.  The  jugglers  then  knew 
that  the  consent  of  the  coolies  was  given 
under  a  misconception  of  facta  as  to  their 
power  over  snakes. 

I  concur  with  Mr.  Justice  Norman  that 
the  offence  of  the  prisoners  comes  under  the 
4ih  Clause  of  Section  300.  Culpable  how- 
cide  is  murder  if  the  person  committing  the 
act  kqows  that  it  is  so  imminently  daogenoos 
that  it  must  in  all  probability  cause  dealk 
and  if  he  conimits  such  act  without  any  ei- 
cus^  for  incurring  the  risk  of  causing  dort. 
Any  person  who  makes  a  poisonoua  saahi 
bite  another  must  be  held  to  know  that  he  it 
likely  to  causci  death,  and  m^st  be  hold  to 
know  that  it  is  an  act  imminently  daBgeroiu ; 
and  there  was  no  excuse  for  incurring  Ae 
risk  of  death  in  this  case.  The  prisoaers 
being  snake-charmers  must  he  held  to  know 
the  effect  of  snake-bites  better  than  other 
people.  It  is  no  sufficient  answer  for  then  to 
say  that  they  had  made  the  snake  safe 
by  destroying  his  poisonous  fangs  a  week 
previously.  The  evidence  proves  that  out  of 
the  men  bitten  suffered  from  the  snake-bite 
even  before  the  snake  had  been  made  to 
bite  the  others,  and  still  the  prisoners  weal 
on  and  made  the  snake  bite  other  persow. 
Even  if  the  prisoners  supposed  when  thef 
commenced  that  the  snake  was  at  the  tine 
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innocuous,  they  must  have  seen,  when  the 
first  coolie  was  so  immediately  affected  by 
the  bite,  howT 'dangerous  It  was  to  go  on 
with  their  proceedings.  They  must  have 
known  that  the  act  they  were  committing 
was  likely  10  cause  death. 

I  do  not  see  that  there  is  anything  to  be 
gained  by  further  enquiry.  The  prisoners 
seem  to  me  to  have  been  snake-jugglers. 
imposing  upon  the  people  in  order  to  make 
money,  and  pretending  to  teach  snake- charms 
or  incantations,  in  return  for  which  they 
were  to  obtain  money  from  the  persons 
whom  they  were  teaching. 


The  24th  June  1869. 

Present  : 

The  Hon'ble  W.  Markby  and  Sir  Charles 
Hobhouse,  BarL^  Judges, 

False  evidence — ^Altemative  findin&r — Section 
3|Bi,  Code  of  Cnminal  Procednre. 

The  Queen  versus  Bedoo  Noshyo  and  others. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  0/  Rung  pore  ^  on  a  charge  of 
giving  false  evidence. 

An  alternative  findingf  under  Section  3S1  uf  the  Code 
ek  Cnminal  Procedure  should  not  be  resorted  to  until 
both  the  connmittine  officer  and  the  Sessions  Judge  are 
satisfied  that  no  reliable  evidence  is  procurable  in  sup- 
port of  one  or  other  of  the  charfsres ;  and  such  a  finding^ 
cannot  be  based  in  a  case  of  gciving  false  evidence  upon 
two  statements  which  are  not  absolutely  contradictory 
the  ot»  of  the  other,  nor  when  in  one  of  them  the  ac- 
CHsedl  pveft  only  hearsay  evidence.  Every  presumption 
in  favor  of  the  possible  reconciliation  of  the  statements 
must  be  made. 

Hobkouse,  J'— I  SHOULD  have  preferred 
in  these  cases  that  the  Judge  had  come  to  a 
distinct  finding  on  one  or  other  of  the  alter- 
native charges  made  against  the  prisoners,  and 
that  some  attempt  at  least  should  have  been 
made  to  obuiin  evidence  upon  one  or  other  of 
the  said  charges  before  judgment  was  given, 
and  a  finding  arrived  at  in  what  is  known  as 
the  alternative  form. 

I  cannot  tell  from  the  records  in  these  cases 
whether  or  not  such  evidence  was  available, 
but  it  seems  at  first  sight  that  no  attempt 
was  made  to  procure  it;  and  whether  the 
alternative  finding  be  legally  good  or  not,  it 
is  certainly  not  in  the  interests  of  justice  to 
be  resorted  to  until  both  the  committing 
officer  and  the  Sessions  Judge  are  saiisfied 
diat  no  reliable  evidence  is  procurable  In  sup- 
port of  one  or  other  of  the  two  charges. 


It  is  quite  certain,  however,  that  we  cannot 
now  obtain  any  finding  of  the  Tudge  on  either 
of  the  charges  separately,  for  he  is  no  longer 
Judge  of  the  District,  nor  can  we  expect 
after  this  lapse  of  time  to  obtain  any  satis- 
factory finding  on  a  re-trial. 

I  think,  therefore,  we  must  take  the  record 
as  it  stands,  and  decide  upon  that  record  as  to 
the«guik  or  innocence  of  each  one  of  ths 

prisoners. 

Case  No,  66, — In  this  case  the  prisoners 
were  each  of  them  charged  with  giving  fals6 
evidence  in  one  or  other  of  the  following  In- 
stances, viz,,  either  before  the  Magistrate  in 
stating  that  a  certain  person  was  killed  by  on^ 
Ekoo,  or  before  the  Sessions  Judge  in  stating 
that  that  certain  person  died  of  snake-bite. 

They  all  pleaded  guilty  to  the  first  charge. 

The  Judge  and  the  Assessors  were  equally 
unable  to  decide  upon  which  one  of  the 
alternative  charges  Gahoree  Mundul,  one  of 
the  prisoners,  was  guilty  ;  and  so  the  Judge, 
concurring  with  the  Assessors,  came  to  what 
is  well-known  in  our  procedure  as  an  alter- 
native finding,  to  the  effect  that  Gahoree  was 
guilty  either  of  an  offence  under  the  first  or 
under  the  second  charge,  and  upon  this  finding 
the  Judge  sentenced  the  said  prisoner  to  one 
year's  rigorous  imprisonment. 

The  Judge,  differing  from  the  Assessors, 
thought  himself  able  to  decide  that  the  rest  of 
the  prisoners  before  us  were  guilty  ot  the 
charge  of  giving  false  evidence  when  they 
stated  that  the  deceased  died  Of  snakebite, 
and  so  he  found  them  guilty  under  that 
charge,  and  sentenced  each  of  them  to  thttt 
years'  rigorous  imprisonment. 

He  relied  entirely  on  the  evidence  of 
the  Medical  Officer.  That  evidence  was 
to  the  effect  that,  though  the  post-mortem 
examination  of  the  deceased  shewed  no 
marks  of  snake-bite,  and  did  show  marks  Of 
violence,  such  as  to  lead  him  to  the  opinion 
that  the  deceased  died  by  strangulation,  yet 
that  some  of  the  internal  appearances  Of 
death  by  snake-bite  would  be  like  those  o( 
death  by  strangulation.  This  evidence  Is 
not,  in  my  judgment,  sufficient  evidenct  to 
warrant  a  conviction  on  the  charge  that  cht 
prisoners  spoke  falsely  when  they  said  that 
the  deceased  died  of  snake-bite,  and  1  would 
therefore  discharge  the  prisoners  found  giulty 
of  this  charge. 

On  the  other  band,  it  is  said  that  the  firsi 
finding  comes  within  the  meaning  of  the  FuU 
Bench  decision,  to  be  found  at  page 6 5,  Weekly 
Reporter,  Volume  VL,  Criminal  Rulings.    As 
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I  understand  that  ruling,  an  alternative  finding, 
to  be  a  legal  finding,  must  proceed  upon  two 
statements  absolutely  contradictory  the  one  of 
the  other,  and  irreconcileable,  and  thereby 
necessarily  one  or  other  of  them  false.  But 
in  this  case  the  two  statements  of  Gahoree  are 
not  of  this  nature.  In  the  one,  according  to 
the  charge,  he  simply  says  that  Elcoo  told 
him  he  had  killed  Methee,  and  in  the  other 
he  says  he  heard  that  Methee  had  diecf  of 
snake-bite.  These  two  statements  are  clear- 
ly not  of  a  nature  to  warrant  an  alternative 
finding,  and  I  would  therefore  discharge 
Gahoree  also. 

Case  No,  64, — In  this  case  the  prisoner 
was  charged  as  in  case  No.  66,  alternatively, 
with  giving  false  evidence. 

He  pleaded  guilty  to  the  second  charge. 
The  Judge  thought  this  plea  a  false  plea ; 
the  Assessors  thought  it  a  true  plea. 

But  eventually  the  Judge,  differing  from 
the  Assessors,  found  the  prisoners  guilty  in 
the  altejpiative  form,  viz.,  guilty  either  of  the 
offence  of  giving  false  evidence  before  the 
Magistrate,  or  of  that  of  giving  false  evi- 
dence before  the  Sessions  Court,  and  the 
Judffe  then  sentenced  the  prisoner  to  one 
year  s  rigorous  imprisonment. 

Before  the  Magistrate  the  prisoner  posi- 
tively swore  he  had  seen  the  accused  beating 
si  man  so  that  he  died.  Before  the  Sessions 
Court  he  as  positively  swore  he  had  seen  no 
such  beating. 

I  am  of  opinion,  therefore,  that,  when  the 
two  statements  to  which  the  accused  on  the 
two  several  occasions  deposed  were  of  the 
nature  shewn,  the  Judge  was  justified  in  his 
finding — see  the  Full  Bench  Ruling  I  have 
above  quoted — and  I  would  therefore  up- 
hold this  conviction. 

,  Case  No,  68. — In  this  case  the  prisoners 
were  committed  to  the  Sessions  on  the  alter- 
native charge  of  having  given  false  evidence, 
either  in  stating  that  a  certain  deceased  per- 
son was  killed  by  a  particular  person,  or  in 
stating  that  that  deceased  person  committed 
suicide. 

The  prisoners  pleaded  guilty  to  the  first 
charge. 

The  Judge  and  the  Assessors  were  equally 
unable  to  say  which  statement  was  false  and 
which  true,  and  the  Judge,  therefore,  concur- 
ring with  the  Assessors,  came  to  a  finding  in 
the  alternative  form,  m.,  to  the  effect  that 
the  accused  were  guilty  either  of  an  offence 
.before    the    Magistrate,    or    of    an  offence 


before  the  Sessions  Court,  and  the  Judge 
sentenced  each  one  of  the  prisoners  to 
year's  rigorous  imprisonments* 

I  have  read  most  carefully,  and  more  tha 
once,  the  so-called  contradictory  depositions 
on  which  'the  prisoners  have  been  convicted 
and  sentenced.  I  find  that  none  of  the 
prisoners  said  before  the  Magistrate  that 
the  accused  had  killed  the  deceased.  On 
the  contrary,  one  of  them  distinctly  said  she 
had  not  seen  the  accused  do  so.  Neither 
did  they  say  before  the  Judge  that  they  had 
seen  the  deceased  commit  suicide.  They 
spoke  as  from  hearsay  only.  I  am  of  opi- 
nion, therefore,  for  the  reasons  given  in  case 
No.  66,  that  the.  conviction  of  these  prisoners 
is  bad  in  law,  and  I  would  discharge  them. 

Case  No.  67, — In  this  case  the  alternative 
charge  was  of  the  offence  of  false  evidence, 
either  in  stating  that  one  Kaleemooddeen 
killed  a  deceased  person,  or  in  stating  that 
one  Shooktee  killed  the  same  deceased 
person. 

The  prisoners  pleaded  guilty  to  the  first 
charge. 

The  Court,  concurring  with  the  Assessors, 
found  the  prisoners  guilty  in  the  alternative 
form,  viz.y  that  they  had  given  false  evi- 
dence either  in  their  respective  statements 
before  the  Magistrate,  or  in  their  respective 
statements  before  the  Sessions  Comt,  and 
the  Judge  sentenced  each  of  the  prisoners 
to  two  years'  rigorous  imprisonment. 

In  the  case  of  the  prisoner  Pato,  she  swore 
before  the  Magistrate  that  one  Kaleemood- 
deen had  killed  the  deceased,  and  before 
the  Sessions  Court  that  one  Shooktee  did  so. 
But,  in  making  this  latter  statement,  we  do 
not  know  whether  she  was  speaking  as  from 
her  own  knowledge  or  not,  and  the  statements 
are  not  either  of  them  necessarily  untrue  nor 
even  contradictory ;  for  it  is  possible  that  both 
may  have  been  true,  for  both  Shooktee  and 
Kaleemooddeen  may  have  together  killed  the 
deceased,  and  we  must  give  every  doubt  in 
favor  of  the  accused. 

In  the  case  of  the  prisoner  Ono,  she  did 
distinctly  say  before  the  Magistrate  that  she 
saw  the  accused  kill  the  deceased,  but  before 
the  Sessions  Court  she  did  not  say  that  she 
saw  Shooktee  kill  the  deceased :  on  the  con- 
trary, she  spoke  of  this  from  hearsay  only. 

In  neither  case,  therefore,  are  the  two  con- 
tradictory statements  sufficient  to  warrant 
an  alternative  finding;  and  both  prisoners 
therefore  should,  I  think,  be  discharged. 
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Case  No,  6j. — In  this  case  the  alternative 
charge  was  that  the  prisoners  give  false  evi- 
dence, either  iti  stating  that  a  certain  person 
killed  the  deceased,  or  that  the  deceased  com- 
mitted suicide. 

The  prisoners  pleaded  guilty  to  the  first 
charge. 

The  Court,  concurring  with  the  Assessors, 
came  to  the  following  finding,  viz.,  to  the 
effect  that  the  prisoners  were  guilty  either  of 
having  given  false  evidence  before  the 
Magistrate  or  before  the  Sessions  Court,  and 
the  Court  sentenced  the  prisoners  to  one 
year's  rigorous  imprisonment. 

There  is  no  doubt  that  before  the  Magis- 
trate the  prisoners  did  distinctly  swear  that 
they  saw  the  accused  kill  ihe  deceased;  but 
before  the  Sessions  Court,  when  they  spoke 
of  the  suicide  of  the  deceased,  they  did  so 
from  hearsay  only. 

I  think,  therefore,  that  in  this  case  there 
were  no  such  contradictory  statements  as  to 
warrant  an  alternative  verdict,  and  I  would 
therefore  discharge  both  prisoners. 

Markbyy  J, — 1  think  it  would  be  impos- 
sible  to  find  a  series  of  cases  more  strongly 
illustrating  than  these  the  extreme  danger 
of  resorting  to  alternative  findings. 

The  cases  before  us  comprise  six  convic- 
tions for  perjury.  Thirteen  persons,  male 
and  female,  some  very  young,  have  been  con- 
victed and  sentenced  to  various  terms  of  im- 
prisonment, dne  woman  having  been  con- 
victed twice.  The  prisoners  have  now  been 
six  months  in  jail  under  sentence.  The 
cases,  although  arising  out  of  facts  origin- 
ally unconnected,  present  features  of  re- 
markable similarity.  All  the  prisoners  gave 
evidence  in  the  first  instance  before  the 
Magistrate  against  persons  who  are  accused 
on  various  occasions  of  having  committed 
crimes  of  great  violence,  all,  or  nearly  all, 
amounting  to  homicide.  From  the  mass  of 
papers  before  me  I  have  not  been  able  to 
ascertain  in  how  many  different  cases  the 
prisoners  were  called  as  witnesses,  but  there 
were  certainly  several  such  cases,  and  these 
cases  were  not  apparently  in  any  way  con- 
nected. ' 

All  the  prisoners,  when  they  appeared  as 
witnesses  before  the  Magistrate,  gave  evi- 
dence unfavorable  to  the  persons  then  under 
accusation. 


All  the  prisoners,  when  they  appeared 
as  witnesses  before  the  Sessions  Judge, 
gave  evidence  favorable  to  these  same  per- 
sons. 

All  the  prisoners  now  adhere  to  their 
second  statement,  and  all  make  the  same 
defence,  viz,,  that  their  first  statement  was 
a  false  statement  made  under  compulsion 
put  upon  them  by  the  police. 

I  gather  from  the  judgment  of  the  Ses- 
sions Judge  that  in  all  the  cases  he  was 
strongly  inclined  to  believe  that  the  first 
statement  was  the  true  one ;  that  he  thought 
the  charge  of  ill-treatment  made  against 
the  police  was  unfounded ;  and  that,  even 
if  true,  it  did  not  amount  to  a  defence, 
because  the  prisoners  were  not  in  fear  of 
instant  death  when  they  made  their  first 
statement. 

I  infer,  however,  that  he  had  not  finally 
made  up  his  mind  on  these  points,  because  he 
does  not  act  upon  this  view  which  would  lead 
to  a  conviction  of  all  the  prisoners  «on  the 
charge  of  giving  false  evidence  before  the 
Magistrate  :  in  all  the  cases  but  one  he  con- 
victs the  prisoners  of  having  given  false 
evidence  either  before  the  Magistrate  or 
before  the  Sessions  Judge. 

When  these  cases  came  before  Mr.  Justice 
Hobhouse  and  myself  on  the  first  occasion, 
we  thought  that  Section'  381  of  the 
Code  of  Criminal  Procedure,  which  gives 
power,  when  it  is  doubtful  under  which  of 
two  Sections  the  offence  falls,  to  come  to  a 
finding  in  the  alternative  form,  did  not  apply 
to  cases  when  the  two  charges  are,  as  in  this 
case,  under  the  same  Section.  We  thought, 
therefore,  that  an  alternative  finding  was  not 
legal,  and  sent  the  cases  back  in  order  that 
the  Sessions  Judge  might  come  to  a  legal 
finding.  As,  however,  the  Judge  had  in  the 
ineduume  left  the  country,  that  order  could 
not  be  complied  with.  We  must,  therefore, 
deal  with  the  cases  as  they  stand. 

• 

I  have  had  the  advantage  of  reading  the 
judgment  which  Mr.  Justice  Hobhouse  will 
deliver  in  this  case,  and  for  the  reasons  he 
has  so  fully  pointed  out,  the  convictions  of 
*  Coolie  Aurut.  seven*  out  of  these  thirteen 
Bener  Aurut.  prisoners  must  fail,  because 
Feiee   Aurut.      ^^e  Statements  made  in  each 

Petor    Aurut.  ,,       . 

Ano  Aurut.         ^^^e  On  the  two  occasions, 

Juhur  Aurut.      though    conflicting    in    the 

G^***"*-  sense  of  one  being  favorable 

and  the  other  unfavorable    to   the   person 
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^censed,  are  not  so  ab<;olutely  contradictory  so 
that  U  is  impossible  that  both  should  be  true. 
It  is,  of  course,  plain  that,  before  a  prisoner 
can  be  convicted  of  perjury,  on  the  ground 
that  he  has  made  two  contradictory  state- 
ments without  ascertaining  which  of  the  two. 
is  true  and  which  is  false,  every  presumption 
in  favor  of  the  possible  reconciliation  of  the 
statements  must  be  made.  On  that  ground, 
therefore,  apart  from  all  other  considerations, 
the  convictions  of  these  prisoners  must  be 
quashed. 

With  regard  to  the  fivQ  prisoners,   Shin- 
dooree,    Gendee,    Punchma,    Heshur,    and 
fihurroo,  who  have  been  convicted  of  giving 
false  evidence  before  the  Magistrate,  I  do  not 
find   upon    the  record    the   evidence    upon 
which  the  Sessions  Judge  relies  as  satisfy- 
ing him  that  the  statements  on  this  occasion 
were  false.     He  relies  upon  the  opinion  of 
the  Medical  Officer,  and  on  something  which 
passed  before  the  Magistrate  in  an  enquiry 
which  took  place  on  the  spot.     But  neither 
the  Metlical  Officer  nor  the  Magistrate  was 
called  upon  this  trial ;  nor  do  I  find  any  note 
by  the  Judge  that  the  Medical  Officer's  de- 
position before  the  Judge  was  put  in.     There 
IB   nothing  whatever,   therefore,   to   support 
the    finding    against    these    five    prisoners. 
But  further,  as  Mr.  Justice  Hobhouse  points 
out,  even  if  the  deposition  of  the  Medical 
Officer    may    be    looked    at,    it    does    not 
negative  the   statement   of  these    prisoners 
before  the  Judge,  that  the  death  in  question 
Occurred  by  snake-bite.      The  convictions  of 
these  fi\t  prisoners  must,  therefore,  also  be 
quashed. 

The  remaining  case  is  that  of  Bedoo  No- 
shyo.  He  is  a  lad  of  15.  He  maintains, 
like  the  rest,  that  the  story  told  to  the  Ma- 
gistrate was  the  untrue  one,  and  that  it 
was  made  in  consequence  of  threats  by 
the  police. . 

The  opinions  of  the  Assessors  in  this  case 
are  not  as  fully  recorded  by  the  Judge  as 
required  by  Section  324  of  the  Code  of 
Criminal  Procedure  ;  but  I  gather  that,  where- 
as the  Judge  thought  the  statement  made 
on  the  second  occasion  was  the  false  one,  the 
Assessors  €thought  that  that  was  true,  and 
the  statement  made  on  the  first  occasion  was 
false. 


Now,  apart  from  all  questions  of  law,  1 
consider  that  it  was  absolutely  necessary 
clearly  to  ascertain  in  this  case  which  of 
these  two  views  was  right.     If  the  view  di ' 


the  Assessors  was  right,  then  it  seems  to 
me  extremely  probable  that  the  rest  of  the 
boy's  assertion  is  true,  namelf,  that  he  made 
hi*  first  statement  under  the  influence  of  th* 
police ;  and,  if  he  did  so,  it  seems  to  roe  almost 
a  perversion  of  language  to  call  the  making 
of  this  false  statement  a  crime.  It  may  be 
that,  in  strictness  of  law,  it  is  so,  but  it  is  a 
crime  which  I  should  visit  with  no  punisii- 
ment.  An  investigation  which  leaves  it  ub. 
certain  whether  a  crime  has  been  committed, 
which  requires  a  year's  rigorous  imprisoo- 
ment,  or  a  crime  which  requires  a  puoisk* 
ment  at  all,  whether  legal  or  not,  is  to  my 
mind  highly  unsatisfactory,  and  I  am  unable 
to  affirm  a  conviction  founded  upon  such  an 
investigation. 

Upon  this  view  of  the  case,  therefore,  and 
differing,  as  regards  this  prisoner,  with  much 
regret,  from  Mr,  Justice  Hobhouse,  I  would 
quash  this  conviction  also. 

This  being  so,  and  all  the  convictions  being 
disposed  of  on  the  merits,  the  point  of  law, 
whether  the  alternative  finding  is  legal  wbcd 
the  two  chaises  are  under  the  same  section, 
does  not  strictly  arise.     But,  as  a  judgment 
on  this  point  has  already  been  delivered  by 
us,  I  would  say  that  the  words  of  the  Section 
seemed   to   me   so  clear  that   I  could  na 
understand,  nor  did  I  understand,  that  the 
Full  Bench  decision  reported  in  6  Weekly 
Reporter,  page  65,  turned  upon  this  point 
As    regards   my   interpretation   of  the  Fall 
Bench  decision,  I  am  inclined  now  to  think 
that    1    was    wrong.     But,    as    regards  my 
interpretation    of   the    law,    with    the    very 
greatest  respect  for  the   Judges  who  took 
part  in  that  decision,  I  still  think  I  am  right 
It  is.  indeed,  a  matter  of  regret  that  there 
should  be  any  difference  of  opinion  on  sack 
a  point.     But,  so  far  as  my  expression  of  dii 
opinions  of  Judges  of  this  Court  may  sent 
as  a  guide  to  the  Courts  of  original  or  inferior 
appellate    jurisdiction,     I     think     that    no 
inconvenience  ought  to  follow.     It  is  clearly 
the  right  course  to  follow  the  decision  of  a 
Full    Bench    rather   than  that  of  a  singk 
Judge.     I  wish  to  repeat,  however,  that  in 
my  opinion  this  case  most  strongly  shows 
how  careful  Judges  ought  to  be  in  using  the 
powers    which    Section    381    confers    upon 
them.     I    believe    every    one    would   agree 
that  that  Section  was  only   intended  as  a 
last  resort,  when  it  became   impossible  to 
ascertain  the  truth. 

Th6  convictiohs  of  all   13  prisoners  will 
be  reversed,  and  the  prisoners  released. 
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The  28tb  June*  1869. 
Present  : 

The  Hon'ble  J.  P.  Norman  and  £.  Jackson, 

Judges. 

Culpable  Homicide~Ris:ht  of  private  defence  of 
property— Sections  97  and  X04,  and  Exception 
4t  Section  9^  Penal  Code. 

The  Queen  versus  Mokee. 

QommitUd  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Mymensingh,  on  a 
eJkarge  of  culpable  homicide  not  amount* 
ing  to  murder, 

VVheie  tho  accused,  whui»e  property  had  frequently 
bten  sloten,  went  out  with  a  latter  to  watch  his  property, 
attd  with  the  tattee  struck  a  thief,  who  died  from  the 
effects  of  the  blows,  it  was  held  (having  regard  to  the 
nature  ol  the  injuries  inflicted  and  to  the  subsequent 
conduct  of  the  accused)  that  the  case  did  not  fall  with- 
in the  4th  Exception  to  Section  99,  and  that  the  pri- 
soner was  not  guilty  ot  culpable  homicide  not  amount- 
ing to  murder,  but  wa^  protected  by  Sections  97  and 
104  q(  the  Penal  Code,  and  had  not  exceeded  the  legal 
right  of  private  de(cnce  of  property. 

Norm^n^  J- — The  prisoner  has  been  con* 
vicEod  of  culpable  homicide  nol  amounting 
to  iDarder,  and  sentenced  to  i  $  months'  im* 
prisonment. 

He  appeals. 

The  prisoner  Mokee  and  one  Joni  had  a 
field  of  chillies,  the  fruit  of  which  had 
frequently  been  stolen.  On  the  last  Tues- 
day in  December  they  had  gone  out  to  watch 
their  chillies  after  midnight.  At  about  4 
in  the  morning  Mokee  came  to  their  uncle 
Kama,  and  told  him  that  they  had  caught  a 
ihief,  and  beaten  him  so  that  he  was  at  the 
pioim  of  death.  He  desired  Mokee  to  go 
and  get  some  restoratives.  Mokee  went 
back  to  the  field,  and  together  with  Joni  led 
ibe  deceased  Bodoo,  the  thief,  to  kis  own 
house.    Bodoo  dicid  ki  the  nKNwiog. 


On  the  post-mortem  examination  it  ap- 
peared that  the  deceased  had  two  9evere 
blows  on  the  head  which  had  produced  ex- 
travasation of  blood  on  the  brain,  and  one 
blow  on  the  body  which  had  ruptured  bis 
lungs.  No  bones  were  broken.  The  Sur- 
geon says  that  the  wounds  might  all  have 
been  inflicted  while  the  deceased  was  stand- 
ing up.  There  is  no  evidence  whatever 
against  the  prisoner  except  his  own  state- 
ment. 

The  whole  conduct  of  the  t^o  prisoners— 
Joni  remaining  by  the  wounded  man,  Mokee 
going  to  their  own  house,  consuhing  their 
uncle  as  to  what  was  to  be  done,  and  then 
carefully  helping  the  deceased  man  along  to 
his  own  house — ^shows  most  plainly  that  the 
two  prisoners  had  no  intention  whatever  of 
taking  the  life  of  the  deceased. 

The  Judge  acquits  Joni  because  the  wea- 
pon he  used  was  a  lattee  about  three  feet 
long  and  half  an  inch  thick.  He  says  that 
Mokee  used  a  weapon  likely  to  cause  injury, 
dangerous  to  life,  about  4^  feet  long  and 
more  than  an  inch  thick,  and  he  says  that, 
because  he  went  out  armed  with  that  weapon 
to  attack  any  one  he  might  find  stealing 
his  chillies,  he  exceeded  the  right  of  private 
defence  of  property,  yet  inconsistently 
enough  he  goes  on  to  say  that  the  lattee 
was  not  a  heavy  lattee. 

Before  the  Magistrate  and  the  Judge 
Mokee  says  that  they  saw  what  they  thought 
was  some  animal,  and  struck  it.  But,  sup- 
posing this  not  to  be  true,  the  question  re- 
mains— was  the  act  of  the  prisoners  one  done 
in  exercise  of  the  right  of  private  defence  of 
property  ? 

First,  I  think  it  is  the  legitimate  infer- 
ence from  the  prisoner's  conduct  that  the 
assault  was  one  not  committed  with  any 
malicious  desire  to  injure  or  wreak  ven- 
geance on  the  deceased.  They  found  the  de- 
ceased plundering  their  chillies,  and  they 
attacked  him.  Why  .'  It  seems  to  me  that 
there  is  nothing  to  justify  any  other  infer- 
ence than  that  it  was  to  protect  their  pro- 
peny.  Then  comes  Section  104  of  the  Indian 
Penal  Code,  which  enacts  that,  if  the  offence, 
the  committing  of  which  occasions  the  exer- 
cise of  private  defence,  be  theft,  the  rig^t  of 
private  defence  extends  to  the  voluntary 
causing  to  the  wrong-doers  any  harm  other 
than  death.  The  4th  Exception  in  Sec- 
tion 99  enacts  that  the  right  of  private 
defence  in  no  case  extends  to  the  innictk)n 
'  of  more  harm  than  it  is  necessary  to  inflict 
I  for  the  purpose  of  defence.    No  nsan  finding 
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a  plunderer  in  his  field  by  night  in  a  place 
where  others  may  be  within  call  is  to  be 
expected  to  deal  his  blows  very  gently. 
The  weapon  used  by  Mokee  was  at  least  not  a 
deadly  weapon — one  not  loaded,  iron-pointed, 
or  iron-shod.  It  is  not  proved  that  the  injury 
on  the  head  which  caused  the  death  of  the 
deceased  was  inflicted  by  the  Ia//ee  of  Mokee. 
who,  if  he  had  a  big  stick,  is  but  a  mere  lad 
of  17.  Even  if  this  injury  was  inflicted  by 
Mokee,  the  mere  fact  that  he  carried  a  heavy 
stick  to  defend  himself  and  his  properly 
from  plunderers  by  night  does  not  seem  to 
me  to  lead  tairly  to  any  other  inference  than 
that  he  carried  with  him,  and  used,  such  a 
weapon  as  a  prudent  man  might  reasonably 
carry,  and  use  for  the  purpose  of  defence  in 
such  a  case.  It  is  a  case  in  which,  if  the 
right  of  private  defence  was  exceeded,  a  very 
light  punishment  would  suffice  to  meet  the 
ends  of  justice. 

I  think  it  is  not  proved  that  the  prisoner 
Mokee  inflicted  more  harm  than  it  was  ne- 
cessar}^to  inflict  for  the  purpose  of  defence. 
I  would,  therefore,  reverse  the  conviction,  and 
order  his  discharge. 

.  Jackson^  J, — I  also  think  that  the  pri- 
soner should  be  released.  He  did  not  volun- 
tarily cause  death,  and  did  not  exceed  the 
right  of  private  defence  of  property. 


The  28th  June  1869. 
Present  : 

The  Hon'ble  F.  B,  Kemp  and  E.  Jackson, 

Judges, 


Breach  of  the  peace—Reconiisance— Section 
382,  Code  of  Criminal  Procedure. 

Criminal  Revisional  Jurisdiction. 

Miscellaneous  Case, 

The  Queen  v^sus  Deo  Nundun  Singh. 

Baboo  Onocool  Chunder  Mookerjee  for 
the  Prosecution. 

Baboo  Romesh  Chunder  Mitter  for  the 

Defence. 

After  calling  upon  a  person  under  Section  2^2  of  the 
Code  of  Criminal  Procedure  to  show  cause  why  ne 
should  not  enter  into  recocrnizances  to  keep  the  peace,  a 
Magistrate  should  not  orc^r  the  defendant  to  enter  into 
such  recognizances  without  takin^j^  evidence  or  making 
an  enquiry  whether  the  defendant  had  committed  any 
act  which  might  probably  occasion  a  breach  of  the 
peace. 

Kemp,  J, — This  is  an  application  on  be- 
half of  Baboo  Deo  Nundun  Singh  under 
Section  404,  Code  of  Criminal  Procedure. 


It  appears  that  the  Deputy  Magistrate  of 
Setarouree  has  bound  down  the  aforesaid 
Baboo  in  recognizances  to  *the  amount  of 
10,000  rupees,  not  only  to  keep  the  peace 
for  a  period  of  one  year,  but  also  not  to 
interfere  with  the  i6-annas  collections  of 
Pergunnah  Shfeohur.  The  Deputy  Magis- 
trate has  proceeded  mainly  on  the  construc- 
tion put  by  the  Revenue  Commissioner  is 
his  letter  to  the  Collector  on  a  decision  pass- 
ed by  this  Court,  dated  the  1st  August  1868. 

The  Revenue  Commissioner  has  entirely 
misunderstood  the  purport  of  the  decision 
of  this  Court.  The  Court  did  not  intend, 
as  supposed  by  the  Revenue  Commissioner, 
that  the  manager  on  the  part  of  the  Coon 
of  Wards  was  to  collect  the  i6>annas  rem 
on  behalf  of  the  minor.  All  that  this  Court 
decided  was  that  the  former  Judge,  Mr. 
Elliott,  in  deciding  the  case  under  Act  XL 
of  1858  on  the  application  of  the  mother  i 
of  the  minor  for  a  certificate,  was  right  in 
not  going  into  the  question  of  whether  the 
minor  was  entitled  to  the  whole  raj  or 
only  to  a  lo-annas  share  of  the  raj.  The 
only  question  which  the  Judge  had  to  de- 
cide under  the  aforesaid  Act  was  wbetho' 
the  mother  of  the  minor  was  entitled  to 
obtain  a  certificate  or  not. 

Another  Judge,  Mr.  Pearson,  put  a  wrong 
construction  on  Mr.  Elliott's  order,  and  at- 
tempted to  define  the  shares  of  the  minor  | 
and  of  his  uncle  Baboo  Deo  Nundun  Singh, 
and  that  order  this  Court  reversed  by  a 
decision  of  the  ist  August  1868. 

The  Commissioner,  therefore,  was  clearly 
wrong  in  his  construction  of  the  dedsioB 
of  this  Court,  and  the  Deputy  Magistrate 
was  wrong  in  relying  and  acting  on  such 
misconstruction. 


It  appears  from  the  proceedings  of  the 
Deputy  Magistrate  that  the  Baboo  persisted 
in  collecting  his  rents,  and  that  there  bad 
been  a  report  received  from  the  police- 
officer  to  the  effect  that  the  Baboo's  people 
were  endeavouring  to  collect  the  rents  on 
behalf  of  their  employer  in  a  certain  market 
in  the  est.ile,  and  that,  in  the  opinion  of  tbe 
police  ofilicer,  a  breach  of  the  peace  might 
have  taken  place. 


The  Deputy  Magistrate  also  refers  to 
an  assault  case,  in  which  a  servant  of  tbe 
Baboo,  while  endeavouring  to  collea  tbe 
rents  of  the  6-annas  share  on  acconni  of 
\i\9>  master,  was  punished  by  order  of  tbe 

h 


1869.] 


Criminal 


THI  WSXKLT  RXPORTXR. 


Rulings, 


J7 


Deputy  Magistrate.  The  Deputy  Magistrate 
— on  the  Commissioner's  letter,  on  the  appre- 
hension of  the  police  that  a  breach  of  the 
peace  might  possibly  take  place,  and 
upon  the  fact  that  one  of  the  Baboo's 
senrants  had  been  fined  for  an  assault — 
called  upon  the  Baboo  to  enter  into  recog- 
nizances for  the  large  sum  of  10,000  rupees, 
and,  in  addition  to  that,  he  substantially  pre- 
vented him  from  collecting  the  rents  of  the 
estate.  The  Judge  so  far  modified  the 
order  of  the  Deputy  Magistrate,  that  he 
struck  out  the  words,  binding  the  Baboo 
not  to  collect  the  rents. 

We  are  of  opinion  that  the  order  of  the 
Deputy  Magistrate  should  be  set  aside  altoge- 
ther. The  Deputy  Magistrate  was  right  so 
far  under  Section  282  of  the  Code  of  Crimi- 
nal Procedure  in  calling  upon  the  Baboo  to 
ghow  cause  why  he  should  not  be  required  to 
enter  into  a  bond  to  keep  the  peace.  But 
we  think  he  was  wrong  in  making  the  order 
which  he  has  made  without  taking  any  evi- 
dence>  or  making  any  enquiry  whether  the 
Baboo  had  committed  any  act  which  might 
probably  occasion  a  breach  of  the  peace.  It 
appears  to  us  that  all  that  the  Baboo  has 
done  has  been  to  attempt  to  exercise'  a 
legal  right  by  collecting  his  share  of  the 
rents  of  the  estate ;  and,  before  he  could  be 
called  upon  to  enter  into  recognizances  for 
the  large  sum  of  10,000  rupees,  there  ought 
to  have  been  some  evidence  and  some  en- 
quiry to  justify  this  order.     We  therefore 

« 

quash  the  order  of  the  Deputy  Magistrate, 
dated  12th  January  1869. 

We  would  add  that,  in  our  decision  of  the 
;st  August  1868,  and  in  our  present  -deci- 
sion,  we  carefully  abstain  from  expressing 
any  opinion  as  to  the  extent  of  the  share 
of  the  Baboo  and  of  the  opposite  party,  the 
nunor,  in  Pergunnah  Sheohur,  or  as  to  whe- 
ther the  Baboo  had  or  has  any  share  in  it 
stall. 

Vol  XII. 


The  29th  June  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Mark  by, 

Judges, 

Sentence^Forfelture  of  property^Section  6a, 

Penal  Code. 

The  Queen  versus  Mahomed  Akhir  alias 

Totah  Meeah. 

Committed  by  the  Magistrate^  and  tried  hy  the 
Sessions  Judge  ofSiymensingh^  on  a  charge 
of  wrongfully  concealing  or  keeping  in  con* 
finement  a  kidnapped  person. 

Baboo  Gopaul  Lall  Mitter  for  the  prisoner. 

Where  a  zemindar  was  convicted  of  wrongfully  keep- 
ing in  confinement  a  kidnapped  person,  and  was  sentenc- 
ea  to  transportation  by  the  Sessions  Jud^e,  who  added 
a  sentence  of  forfeiture  of  the  rents  and  profits  of  the 
prisoner's  estates  under  Section  62  of  the  Penal  Code, 
the  High  Court  set  aside  the  sentence  under  Section  6a 
as  too  severe.  That  sentence^  should  be  inflicted  for 
offences  of  the  most  atrocious  kind,  or  for  offences  com- 
mitted under  the  most  aggravated  circumstances. 

Jackson^  J,—^\t  seems  to  me  no  sufficient 
ground  has  been  shown  for  disturbini^  ihe 
conviction  of  the  appellant,  Totah  Meeah. 
I  think  that  the  evidence  on  which  the 
Judge  has  proceeded  is  quite  sufficient  to 
warrant  that  conviction.  The  facts  which 
are  deposed  to  ai^e  not  of  that  improbable 
kind  which  they  might  appear  to  be  if  we 
looked  at  them  from  an  English  point  of 
view.  It  seems  to  me,  too,  that  the  discre- 
pancies relied  on  by  the  learned  Counsel 
are  really  such  as  might  be  expected  when 
ignorant  and  inexact  witnesses  give  evidence 
after  the  lapse  of  several  months  from  the 
commission  of  the'  offence. 

The  question  which  remains  is  as  to  the 
punishment  which  the  Judg^  has  inflicted. 
After  a  careful  consideration  of  the  circum- 
stances of  the  case,  I  think  that  we  ought 
not  to  interfere  with  that  part  of  the  sen* 
tence  which  condemns  the  prisoner  to  trans- 
portation. That  is,  no  doubt,  a  sentence  of 
great  severity,  but  the  offence  of  which 
the  prisoner  has  been  convicted  in  this  case 
is  also  of  great  gravity.  It  is  unfortunately 
the  case  that  some  zemindars  in  almost  every 
district  of  Bengal  take  the  law  into  their 
own  hands,  and  exercise  a  system  of  severity, 
force,  and  intimidation  against  their  ryots» 
and  against  persons  whom  they  desire  to 
make  their  ryots.  It  cannot,  therefore,  be 
too  well  understood  that  the  law  is  strong* 
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enough,  and  will  be  exerted  to  repress 
offences  of  that  description.  I  think,  there- 
fore, it  is  our  duty  not  to  interfere  with  the 
sentence  of  transportation. 

But  the  Judge  has  added  to  that  another 
very  severe  punishment.  He  has  ordered, 
under  Section  62  of  the  Indian  Penal  Code, 
that  the  rents  and  profits  of  the  estate  be- 
longing to  the  prisoner  shall  be  forfeited  to 
Government  during  the  period  of  his  trans- 
portation. It  seems  to  me  that  this  is  a 
punishment  of  which  the  infliction  should 
be  reserved  for  offences  of  the  most  atro- 
cious kind,  or  for  offences  committed  under 
the  most  aggravated  circumstances.  1  do 
not  think  the  present  case  is  one  of  that 
description.  I  do  not  think  that  to  the  trans- 
portation of  the  prisoner  should  be  added 
the  impoverishment  of  his  family.  I  think, 
therefore,  that  the  sentence  of  the  Judge  is 
ioo  severe,  and  that  part  of  it,  which  is 
awarded  under  Section  62  of  the  Indian 
Penal  CJpde,  should  be  cancelled. 

Maridy,  y, — I  am  of  the  same  opinion. 


The  ist  July  1869. 

Presenl : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

Contempt  of  Court— Bail— Interruption  to  public 
servant — Procedure  —Summons  —Warrant- 
Sections  163  and  188,  Code  of  Criminal  Proce- 
dure—Section 228,  Penal  Code. 

Reference  to  the  High  Courts  under  Section 
434  of  the  Code  of  Criminal  Procedure^  by 
the  Sessions  fudge  of  Nuddea, 

The  Queen  verstis  Chunder  Seekur  Roy. 

Where,  in  punishing^  for  contempt  of  Court,  the 
summary  procedure  sanctioned  by  Section  163  of  the 
Code  of  Criminal  Procedure  is  followed,  the  Court  must 
sit  as  the  Court  before  which  the  offence  was  committed, 
and  not  in  any  other  capacity,  and  is  bound  to  take 
cognizance  of  the  contempt  on  the  day  on  which  it  was 
committed.  In  such  a  case  imprisonment  cannot  be 
added  to  fine  as  a  punishment.  In  a  case  which  is  not 
ilealt  in  a  summary  manner,  the  offence  must,  under 
Section  163,"  be  tried  by  an  officer  other  than  the  per- 
son before  whom  the  contempt  was  committed. 

An  pflficer  before  whom,  whilst  acting  in  a  particular 
capacjty,  an  offence  under  Section  22S  of  the  Penal 
Code  is  committed,  cannot  in  another  capacity  take  up 
and  try  the  offence. 

«>     .In  a  case  of  contempt,  the  Court  before  which  the 
offence  is  committed  is  oound,  under  Section  163  of  the 


Code  of  Criminal  Procedure,  to  accept  bail  if  sufficint 
bail  is  tendered. 

Where  a  Deputy  Magistrate  has  oiwe  made  an  onkr 
transferring  a  case  for  trial  to  the  Magistrate,  hehasao 
power  to  cancel  the  order  and  re-place  the  case  on  !» 
own  file. 

A  Magistrate  has  no  authority  to  issue  simultaoeoos* 
ly  a  summons  and  a  warrant  to  a  witness,  nor  ao 
he  issue  a  warrant  under  Section  1S8  of  the  Code  of 
Criminal  Procedure,  unless  he  has  reason  to  believe  that 
the  witness  will  not  attend  in  obedience  to  a  summons. 

Norman,  J, — The  prisoner  was  convicted 
by  the  Assistant  Magistrate  of  Chooadangah 
of  having  intentionally  insulted  and  interrupt- 
ed a  public  servant  sitting  in  a  stage  of  a 
judicial  proceeding,  to  wit,  an  Assistant 
Collector  engaged  in  an  Act  X.  case,  and 
sentenced  under  Section  228  of  the  Indian 
Penal  (jode  to  simple  imprisonment  for  15 
days. 

The  facts  of  the  case  having  been  broogfat 
to  the  notice  of  this  Court  by  affidavit  on  the 
motion  of  Mr.  Lingham  on  behalf  of  the 
prisoner,  the  case  had  been  sent  for  under 
Section  404.  In  the  meanwhile^  the  prison- 
er, having  been  sent  in  custody  to  the  jail  at 
Kishnaghur,  applied  by  petition  to  the  Judge 
of  Nuddea,  who  sent  up  the  case  under 
Section  434.  We  have  now  before  us  the 
proceedings  of  the  Assistant  Magistrate,  and 
some  explanations  which  he  has  given  as 
to  his  course  of  proceeding,  in  answer  part- 
ly to  the  Judee's  letter  calling  for  explana- 
tion, and  partly  to  the  charges  made  against 
him  in  the  affidavit  on  which  Mr.  Lingham's 
application  was  founded. 

The  public  servant  to  whom  the  prison- 
er is  charged  to  have  intentionally  offered 
insult  is  no  other  than  the  Assistant  Magis- 
trate himself. 

The  petition  put  in  before  this  Court  on 
behalf  of  Chunder  Seekur  Roy,  verified  by 
Banee  Nath  Gangooly,  shows  that,  on  the 
I  St  of  June,  Chunder  Seekur  was  employed 
by  some  Mahomedan  ladies  to  register  a 
deed  before  the  Assistant  Magistrate.  Af- 
ter the  preliminaries  had  been  completed 
before  a  Head  Clerk,  Chunder  Seekur  went 
to  a  door  of  the  Court  which  is  usually  kept 
closed,  induced  a  constable  to  open  it,  and 
took  the  ladies  into  the  Court  that  way. 
The  Assistant  Magistrate  immediately  order- 
ed the  ladies  to  return  through  the  door 
through  which  they  had  entered,  and  order- 
ed the  prisoner  to  stand  up  near  the  bench, 
and  detained  him  there  for  near  two  hours 
till  the  Assistant  Magistrate  rose  to  go 
home.  The  Assistant  Magistrate  then 
told  the  prisoner  to  take  care  not  to  do  the 
like  again,  and  released  him.    This  state- 
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ment  is  corroborated  by  the  evidence  of 
Chunder  Bhoosun  Banerjee  given  before 
the  A^sistant^Magistrate  on  the  proceeding 
against  the  prisoner  on  the  loth  of  June. 

The  Assistant  Magistrate  in  his  explana- 
tion says  simply  :  *'  I  ordered  the  man  to  be 
''detained  where  he  then  was  standing 
"in  custody  pending  final  orders.  The 
''prisoner  slipped  away  by  himself.  1 
**  did  not  release  him  or  tell  him  not  to  mis- 
"  conduct  himself  again.  This  allegation  is 
**a  falsehood — no  final  order  having  been 
"passed  on  that  day.'' 

The  Assistant  Magistrate  does  not  say 
that  the  prisoner  was  not  detained  for  two 
hours.  -  He  says  he  ordered  the  man  to  be 
detained  in  custody.  He  does  not  say  that 
the  prisoner  slipped  away  before  he  (the 
Assistant  Magistrate)  left  the  Court.  Does 
he  mean  that  he  went  away  leaving  the 
man  to  be  detained  in  custody  for  an  indefi- 
nite time  ? 

It  appears  to  me  that,  if  there  was  any 
contempt  at  all,  it  was  sufficiently,  or 
more  than  sufficiently,  punished  by  the 
detention  of  Chunder  Seekur  till  the 
Court  rose,  and  that,  if  the  Assistant 
Magistrate  made  the  order  which  the  peti- 
tioner and  Chunder  Bhoosun  Banerjee  say 
that  he  did  when  he  went  to  the  Treasury, 
or  even  if  he  did  not  think  it  necessary  to 
make,  and  did  not  make,  any  further  orders 
at  that  time,  the  matter  should  have  been 
considered  as  finally  disposed  of. 

On  the  8th  of  June  the  prisoner  brought  a 
suit  in  the  Moonsiff's  Court  against  the  As- 
sistant Magistrate.  The  petition  alleges  that, 
on  the  9th  of  June,  Chunder  Seekur  was  in 
the  Assistant  Magistrate's  Court,  when  the 
Assistant  Magistrate  ordered  him  into  the 
dock,  and  asked  him  what  answer  he  had  to  a 
charge  of  contempt.  Chunder  Seekur  said 
he  was  not  guilty  of  any  such  offence.  The 
Assistant  Magistrate  took  the  depositions  of 
some  witnesses,  whose  evidence  goes  to  show 
that  the  prisoner  induced  an  officer  of  the 
Court  to  allow  a  door  to  be  opened,  which 
had  been  shut  by  order  of  the  Assistant 
Magistrate,  and  the  wind  coming  blew  away 
the  Assistant  Magistrate's  papers. 

The  Assistant  Magistrate  committed 
Chunder  Seekur  for  trial  before  the  Magis- 
trate of  the  District. 

In  his  grounds  for  committal  he  calls  it  a 
gross  case  of  intentional  insult  and  interrup- 
tion to  a  Collcctorate  Court. 


He  says  he  should  prefer  not  being  Judge 
in  his  own  cause  if  possible.  In  two  places 
he  calls  the  prisoner  a  low  pettifogger.  Says 
all  the  Chooadangah  mookhtears  received 
their  certificates  without  examination,  speaks 
of  the  prisoner's  conduct  as  an  act  of  imper- 
tinence calling  for  punishment  other  than  * 
imprisonment,  and  says  if  he  were  to  punish 
him  himself,  he  would  give  him  14  or  21 
days'  imprisonment. 

The  petition  states  that  the  Assistant 
Magistrate  ordered  Chunder  Seekur  to  be 
taken,  thannah  by  thannah,  to  the  Magis- 
trate under  arrest;  in  other  words,  marched 
on  foot  from  thannah  to  thannah  from 
Chooadangah  to  Kishnaghur  under  arrest ; 
that  the  Assistant  Magistrate  refused  to 
accept  bail  or  allow  the  prisoner  to  be  sent 
at  his  own  expense  by  rail  to  Buggoolah,  and 
from  thence  by  carriage  to  Kishnaghur. 

The  Assistant  Magistrate  says  that  he 
directed  the  application  for  bail  to  be  sent 
for  disposal  to  the  Magistrate,  and  that  he 
had  no  power  to  depart  from  the  rule  as  to 
the  mode  of  sending  prisoners  in  fof  trial. 

The  refusal  of  the  Assistant  Magistrate  to 
take  bail  was  illegal,  in  direct  violation  of 
the  provisions  of  Section  163  of  the 
Code  of  Criminal  Procedure,  which  directs 
the  Court  in  which  the  ofFence  is  committed  to 
cause  bail  to  be  taken  ;  and  it  is  only  in  case 
sufficient  bail  is  not  tendered  that  the  accused 
person  is  to  be  forwarded  by  the  Magistrate 
under  custody.  The  refusal  to  permit  the 
prisoner  to  be  sent  at  his  own  expense  by 
rail  or  carriage  to  Kishnaghur  shows  the 
bad  and  vindictive  spirit  by  which  the  Assist- 
ant Magistrate  must  have  been  actuated. 

On  the  following  day,  the  2bth  instant, 
instead  of  sending  the  prisoner  in  to 
Kishnaghur,  the  Assistant  Magistrate  took 
up  the  case  himself. 

The  Judge  in  his  letter  properly  points 
out  that  it  was  beyond  the  power  of  the 
Assistant  Magistrate  to  cancel  his  order,  and 
re-place  the  case  on  his  own  file. 

The  petitioner  says  he  asked  the  Assistant 
Magistrate  to  summon  certain  witnesses  on  his 
behalf.  *  He  named  four  or  five  persons.  The 
Assistant  Magistrate  summoned  two  only.  His 
explanation  is,  that  no  more  were  summoned, 
because  it  did  not  appear  that  any  additional 
facts  could  be  disclosed  by  their  evideiice 
beyond  those  already  apparent  from  the  exa- 
mination of  the  two  summoned. 

The  Magistrate  forgot  that  it  was  for  the 
accused,  not  for  the  Magistrate,  andmoi^t 
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certainly  not  for  a  prosecutor,  lo  judge  who 
were  the  witnesses  who  ought  to  be  called 
for  the  defence. 

Against  the  two  witnesses,  who  were  sum- 
moned on  behalf  of  the  prisoner,  the  Assist- 
ant Magistrate  issued  simultaneously  sum- 
monses and  warrants.  There  was  apparently 
nothing  before  the  Magistrate  to  lead  to  any 
inference  that  the  witnesses  would  not  attend 
in  obedience  to  the  summons,  and  therefore 
nothing  to  justify  the  issue  of  warrants  un- 
der Section  i88. 

The  Assistant  Magistrate's  judgment  is 
as  follows :  ''  I  had  intended  sending  the 
*'  case  to  the  Deputy  Magistrate  for  disposal 
"  as  preferable  to  adjudicating  it  myself ; 
*'  but  the  cyclone  now  going  on,  and  ap- 
"parently  not  going  to  cease,  renders  this 
''  course  impossible.  Looking  at  the  words 
"of  Section  163  of  the  Code  of  Criminal 
*'  Procedure  *  it  shall  be  competent,'  and  to 
"the  words  of  Section  169,  *  such  sanction 
"  may  t)e  given  at  any  time/  it  is  placed  be- 
"  yond  doubt  that  a  Court  may  by  the  usual 
"  regular  procedure  award  imprisonment  for 
"  contempt  before  itself,  though  not  under  the 
"summary  procedure  under  Section  163. 
"  There  probably  never  was  any  doubt  on 
"  this  point ;  but,  as  the  prisoner  is  a  mook- 
"tar,  and  will  raise  every  possible  and  im* 
"  possible  legal  objection,  it  has  seemed  de* 
"  sirable  to  notice  the  point. 


"Fine  has  not  been  awarded,  because  it 
"  would  be  no  punishment  at  all ;  it  would  be 
"  paid  by  subscription,  and  the  offender  snap 
"  his  fingers  at  the  Court. 

"  The  facts  of  the  casft  as  recorded  in  the 
"  depositions  are  that,  on  the  said  day,  I  was 
"  engaged  in  a  CoUectorate  suit,  when  all  of 
"  a  sudden  my  papers  fled  away,  whisked  to 
"  the  other  side  of  the  Court.     Enquiring 
"  into  the  cause  of  this,  I  found  the  door 
"opposite    to    my   writing-table    had  been 
"  opened  contrary  to  orders  :  the  prisoner  had 
"  ordered  it  to  be  opened  to  let  some  women 
"  in  for  registry.    The  door  is,  in  a  south 
"  wind,    always    kept  shut,   the   two   other 
"doors  of  the  Cutcherry  remaining  open 
"  for  the  public.    The  police-constable'  had 
"  remonstrated  when  the  prisoner  told  him  to 
"  open  it,  but  prisoner  procured  the  admission 
"  of  his  clients  by  telling  a  lie,  saying  I  had 
"  directed  it  to  be  opened.    That  this  was  a 
"lie  his  own  witnesses  prove,  for  they  de- 
pose I  immediately  looked  up,. and  asked 
who  had  opened  the  door,  which,  had  I 
*^ "  given  permission,  would  not  have  been  the 


"case.  The  prisoner  is  a  low  pettifoggisg 
"  mookhtar.  By  his  own  admission  he  has 
"  had  7  or  8  cases  since  I  came^ast  December. 
"  The  real  reason  of  his  opening  the  door 
"  closed  by  the  Court's  order  is,  as  he  states, 
"  to  increase  the  iszui  of  his  female  clienti 
"that  they  might  not  come  up  the  Coi&t 
'  through  the  manush  log, 

"  Now,  even  assuming  that  there  was  no 
provision  in  the  Registry  Act  for  a  com- 
mission to  females  who  do  not  wish  to 
appear  in  Court,  it  would  be  no  excuse  for 
opening  a  door  closed  by  the  Court's  order. 
Prisoner  pleads  also  that  he  did  not  knov 
the  door  was  to  be  closed,  but  he  admits 
having  attended  Court  daily.  The  evi- 
dence of  his  own  witness,  Sreenath  Mookh- 
tar, as  well  as  of  the  police-constable  and 
chupprassee,  prove  this  to  be  false. 
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"  Again,  he  states  in  his  examination  iu- 
"  der  Section  202,  that  he  did  not  open 
"the  door  with  his  own  hand.  Whcdicr 
"  he  did  this,  or  by  a  lie  induced  another  to 
"  do  so,  is  much  the  same.  The  witnesi 
"  No.  2,  Chunder  Bhoosun  Mookhtear,  states 
"  he  heard  me  from  the  Treaswy  tell  pri- 
"  soner  to  go  away,  and  never  act  so  again. 
"  Why  he  stayed  behind  the  others  wl«n  I 
"  had  gone  into  the  Treasury  he  does  not 
"  explain,  except  that  he  was  arranging  his 
"  papers.  As  a  matter  of  fact,  no  final  order 
"  of  any  sort  was  passed :  prisoner  himself 
"  does  not  even  allege  there  was.  By  Scc- 
"tion  169  the  law  has  specially  provided 
"  that  sanction  to  a  prosecution  may  be  given 
"at  any  time.  It  is  difficult  to  concei^t 
"  a  greater  act  of  impertinence  than  for  a 
"  low  pettifogger,  for  his  own  ends  and  ob- 
"  jects,  to  disobey  the  Court's  order,  thereby 
"causing  considerable  interruption  to  the 
"  business  ;  probably  no  respectable  Mookh- 
"  tear  would  have  so  done.  It  is  worthy 
"of  note  that  Pro  unno  Roy,  named  as  wit- 
"  ness  by  prisoner,  was  not  in  Court  at  all 
"  that  day." 

Then  come  the  conviction  and  sentence. 

It  seems  clear  that  there  is  no  evidence 
that  the  prisoner  intentionally  offered  any 
insult  to  the  Assistant  Magistrate,  ox  in- 
tentionally caused  any  interruption  to  the 
Assistant  Magistrate  sitting  as  Deouty 
Collector.  According  to  the  Assistant  Ma- 
gistrate's own  finding,  the  object  of  the  pri- 
soner in  opening  the  door  was  to  piocars 
convenient  access  to  the  Court  for  bis  cli- 
ents, Mahomedan  ladies  of  respectabilityi 
without  taking  them  through  the  crowd  ot 
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men  who  were  standing  round  the  other 
doors.  The  prisoner  may  well  have  sup- 
posed that  the  Assistant  Magistrate  would 
have  had  sufficient  humanity^  courtesy,  and 
good  feeling  to  tolerate,  if  not  gladly  to  per- 
I  mit,  the  approach  to  his  Court  of  ladies  of 
'  respectability  through  the  door  in  question, 
even  if  he  knew  that  the  door  was  usually 
kept  shut  when  the  wind  blew  from  a  parti- 
cular quarter. 

On  the  general  merits  of  the  case  there  is, 
\    in  my  opinion,  no  evidence  to  justify  the 
conviction. 

The  163rd  Section  of  the  Code  of  Criminal 
Procedure  empowers  inferior  Courts  of  Jus- 
tice in  certain  cases  of  contempts  committed 
in  the  presence  of  the  Court  to  cause  the 
offender  to  be  detained  in  custody,  and  at 
any  time  before  the  rising  of  the  Court,  on 
the  same  day,  to  take  cognizance  of  the 
ofiFence,  and  adjudge  the  offender  to  punish- 
ment by  fine  not  exceeding  200  rupees,  or 
by  imprisonment  in  the  Civil  Jail  for  a 
period  not  exceeding  one  month,  unless  such 
fine  be  sooner  paid. 

The  alleged  offence  was  committed  on  the 
I  St  of  June.  The  conviction  took  place  not 
on  that  same  day,  but  on  the  loth.  The 
penalty  imposed  was  not  fine,  but  imprison- 
ment. And  lastly,  in  dealing  with  the 
case,  the  Assistant  Magistrate  does  not 
profess  to  act  as  Assistant  Collector  as  sitting 
in  the  Court  against  which  that  offence  was 
committed,  but  as  Assistant  Magistrate. 

There  is,  therefore,  no  ground  on  which 
the  conviction  can  be  supported  as  a  punish- 
ment for  contempt  inflicted  or  intended  to  be 
inflicted  under  the  1 63rd  Section.  The  1 63rd 
Section  provides  that  in  all  cases,  except 
those  dealt  with  summarily,  the  Court  before 
which  the  offence  is  committed,  after  record- 
ing the  facts  constituting  the  contempt,  and 
the  statement  of  the  accused  person,  shall 
forward  the  case  to  a  Magistrate.  It  distinct- 
ly contemplates  that  the  trial  is  to  be  by  a 
jadicial  officer  other  than  the  person  before 
whom  the  contempt  was  committed.  There 
is  nothing  to  warrant  the  inference  that 
an  officer  before  whom,  whil^  acting  in  a 
particular  capacity,  a  contempt  has  been  com- 
mitted, punishable  under  Section  228,  can, 
in  another  capacity,  take  up  and  try  the  of- 
fence, an  offence  committed  against  himself. 
If  he  could  do  so,  it  would  be  in  violation  of 
that  fundamental  rule  in  the  administration  of 
justice  that  no  man  can  be  a  Judge  in 
a    cause  wherein  he  is  interested.    "It  is 


against  reason  that,  if  wrong  be  done  to  any 
man,  he  thereof  should  be  his  own  Judge." 
— Littleton,  Section  218. 

The  conviction  by  the  Assistant  Magistrate, 
being  by  a  prosecutor  who  has  taken  upon 
himself  to  act  as  Judge  in  his  own  cause, 
is  wholly  illegal.  The  conviction  must  be 
quashed. 

I  think  we  should  not  do  our  duty  if 
we  did  not  express  our  strong  disapproba- 
tion  of  the  conduct  of  the  Assistant  Magis- 
trate  throughout  all  the  proceedings  in  this 
case.  The  utter  want  of  temper  and  dis- 
cretion manifested  by  him  in  allowing  him- 
self to  be  annoyed  by  so  trifling  a  circum- 
stance as  the  opening  of  this  door ;  the 
wanton  abuse  of  the  prisoner  in  which  the 
Assistant  Magistrate  has  indulged ;  the 
cruel  and  vindictive  spirit  in  which  he  would 
have  sent  the  prisoner  to  march  on  foot,  a 
prisoner,  to  Kishnaghur  at  the  very  hottest 
time  of  the  year,  are  most  censurable ; 
and  any  repetition  of  similar  conduct  must 
necessarily  raise  the  question  whether  the 
Assistant  Magistrate  is  a  person  fit  to 
exercise  any  longer  the  powers  which  have 
been  entrusted  to  him.  I  think  the  papers 
should  be  laid  before  His  Honor  the  Isieu- 
tenant-Governor  of  Bengal. 

JacksoHy  J. — I  also  am  of  opinion  that 
the  conviction  and  sentence  of  Chunder 
Seekur  Roy  by  the  Joint  Magistrate  of 
Chooadangah  are  illegal.  No  record  appears 
to  have  been  kept  on  ihe  1st  June  of  the 
Joint  Magistrate's  proceedings  on  that  day. 
A  contempt  of  Court  was  in  his  opinion 
committed  on  the  ist  June,  and  the  petitioner, 
Chunder  Seekur  Roy,  was  taken  into  custody 
at  the  order  of  the  Joint  Magistrate,  and 
was  detained  in  custody  for  two  hours,  but 
no  further  orders  were  passed  regarding  him, 
and  no  record  was  made  of  what  had  oc- 
curred on  that  day.  No  further  notice  was 
taken  of  the  alleged  contempt  for  a  week, 
that  is,  until  the  9th.  When,  however,  Chun- 
der Seekur  Roy  had  brought  a  civil  suit  for 
damages  against  the  Joint  Magistrate,  he 
re-opened  the  charge  of  contempt,  and  finally 
committed  Chunder  Seekur  Roy  to  prison 
for  15  days.  The  proceedings  of  the  Joint 
Magistrate  are  marked  by  constant  illegalities 
throughout.  These  have  been  detailed  by 
my  learned  colleague,  and  it  is  not  ne* 
cessary  that  I  should  repeat  them.  I  am 
of  opinion  that  the  act  charged  against 
Chunder  Seekur  Roy  was  not  a  contempt, 
and  that  it  is  not  proved  upon  the  evidence 
that  Chunder  Seekur  Roy  wilfully  and  in* 
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tentionally  opened  the  door  to  insult,  and 
interrupt  the  Joint  Magistrate  in  his  duties. 
It  is  clear  to  me  that  the  Joint  Magistrate 
did  not  on  the  ist  June  intend  to  inflict  any 
punishment  for  the  alleged  contempt.  If 
he  had  intended  to  do  so,  he  would  not  have 
allowed  Chunder  Seekur  Roy  to  leave  the 
Court  without  passing  further  orders  upon 
him,  or  would  certainly  not  have*  allowed  a 
week  to  pass  without  passing  some  orders 
in  his  case.  It  was  illegal,  then,  for  him  to 
re-open  the  case  on  the  9th  June,  and  it  is 
impossible  to  come  to  any  oiher  conclusion 
than  that  it  was  re-opened  on  the  9th,  because 
Chunder  Seekur  Roy  had  on  the  8th  in- 
stituted a  civil  suit  against  the  Joint  Magis- 
trate, and  that  the  sentence  passed  upon  him, 
though  nominally  passed  on  a  conviction  of 
contempt  of  Court,  was  in  reality  inflicted, 
because  he  had  preferred  the  civil  suit. 
The  tone  and  temper  of  the  proceeding  in 
which  the  Joint  Magistrate  recorded  ttie  or- 
ders for  imprisonment  are  improper  in  the  ex- 
treme. He  even  demeans  himself  to  call- 
ing Chunder  Seekur  Roy  such  names  as  a 
low  pettifogger,  and  repeats  the  insulting 
expression. 

The  conviction  and  sentence  passed  upon 
Chunder  Seekur  Roy  are  set  aside  as  illegal. 
He  has  been  released  on  bail  by  the  Sessions 
Judge,  and  will  not  undergo  the  remainder 
of  his  sentence. 

I  think  the  proceedings  of  the  Assistant 
Magistrate  in  this  case  should  be  forward- 
ed for  the  information  of  His  Honor  the 
Lieutenant-Governor  of  Bengal.  It  ap- 
pears to  me  that  it  will  not  be  in  the 
interests  of  justice  that  the  Assistant  Ma- 
gistrate should  remain  at  Chooadangah, 
and  it  is  a  serious  question  how  far  the 
abuse  of  the  high  powers  entrusted  to 
him  which  these  papers  exhibit  affects  his 
fitness  to  be  entrusted  with  such  powers 
in  future. 


The  3rd  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markbj, 

yudge's. 

Procedure— Witnesses  for  the  defence— Section 
372,  Code  of  Criminal  Procednre, 

Reference  to  the  High  Courts  under  Sedum 
434  ^f  ^^^  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  the  Cooch  Bthar 
Division. 

The  Queen  versus  Mookun  and  others. 


Undpr  Section  ^-ji  of  the  Code  of  Crimioal 
dure,  the  accused  should  be  asked,  at  the  end  of  tlte 
case  for  the  prosecution,  to  produce  his  evidence ; 
it  is  at  that  point  the  duty  of  the  Court  of 
to  ascertain  who  the  witnesses  are  whom  the  prisoner 
desires  to  examine  in  his  defence* 

Jackson,  J, — The  prisoner  Shoobnttri  at 
the  time  of  commitment  named  certain  wit- 
nesses, who,  by  an  oversight  of  the  Magis- 
trate, were  not  summoned,  and  therefore  did 
not  attend  at  the  trial. 

The  prisoner  drew  attention  to  this  fact 
after  he  had  been  convicted  and  senteoced* 

This  was  not  a  case  in  which  the  Magis- 
trate acted  under  Section  229,  and  we  can- 
not assume  that  the  witnesses  are  not  ma- 
terial. 

Section  372  of  the  Code  of  Criminal  Proce^ 
dure  directs  that,  at  the  close  of  the  case  fortfae 
prosecution,  the  accused  shall  be  called  upon 
to  enter  upon  his  defence,  and  to  produce 
his  evidence  ;  and  it  is  at  that  point  the  duty 
of  the  Court  of  Session  to  ascertain  who  the 
witnesses  are  whom  the  prisoner  desires  to 
examime.  If  that  had  been  done  in  the  pre- 
sent instance,  the  omission  would  have  been 
discovered,  and  the  trial  ought  to  have  been 
adjourned. 


The  conviction  and  sentence  of  the 
of  the  prisoner  Shoobratri  must  be  set  aside, 
and  the  proceedings  must  be  re-opened,  so 
that  he  may  have  the  opportunity  of  calling 
his  witnesses,  who,  if  necessary,  must  be 
summoned. 
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The  5th  July  1869. 

Prestnt : 

The  Hon'ble  E.  Jackson  and  Dwarkanath 

flitter,  Judges, 

Chmrsfe — Contradictotj  statements—Section 
343,  Code  of  Criminal  Procedure. 

The  Queen  versus  Kala  Khan. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  West  Bur  divan  ^  on 
a  charge  0/  giving  false  evidence. 

Points  out  how  the  charge  is  to  be  drawn  up  in  a 
CSK  in  which  it  is  doubtful  (Section  242  of  the  Code  of 
Criminal  Procedure)  which  of  two  statements  made  by 
the  accused  is  false. 

Jackson,  J, — Kala  Khax,  a  constable  of 
police,  has  been  convicted  by  the  Sessions 
Judge  of  Bancoorah  of  having  given  false 
evidence  in  the  course  of  the  trial  of  a  case 
in  which  he  was  a  witness,  and  has  been 
sentenced  to  five  years'  rigorous  imprison- 
ment. 

It  appears  to  have  been  a  case  of  extor- 
tion against  a  head-constable  in  which  the 
prisoner  was  allowed  to  turn  Queen's  evi- 
dence. He  deposed  to  the  extortion  before 
the  Magistrate,  but  before  the  Sessions  Court 
he  deposed  that  he  had  not  witnessed  any 
money  taken. 

When  put  on  his  trial  in  the  Sessions  Court, 
he  admitted  to  the  Sessions  Judge  that  vhat 
he  stated  before  the  Magistrate  was  true,  and 
that  what  he  deposed  before  the  Sessions 
Court  was  false. 

Under  these  circumstances,  there  can  be 
DO  doubt  of  the  guilt  of  the  prisoner,  but 
ve  think  that  the  sentence  of  five  years' 
ligorous  imprisonment  passed  by  the  Sessions 
Judge  is  excessively  severe,  and,  in  lieu  of  it, 
we  pass  a  sentence  of  one  year's  rigorous 
Imprisonment. 

We  would  point  out  to  the  Sessions  Judge 
that  the  manner  in  which  the  charge  in  this 
case  is  drawn  up  is  not  in  accordance  with 
Section  242,  Criminal  Procedure  Code. 

It  appears  in  this  case  that  the  facts  which 
could  be  established  in  evidence  showed  the 
commission  of  one  of  two  offences  falling  with- 
in one  and  the  same  Section  of  the  Code, 
but  it  was  doubtful  which  ofiFence  would  be 
proved.  It  was  doubtful  whether  the  evi- 
dence was  false  before  the  Magistrate,  or 
whether   it   was   false   before   the   Sessions 


Judge.  Under  such  circumstances,  the  law 
lays  down  that  the  charge  shall  contain  two 
or  more  heads  charging  respectively  each  of 
such  offences  accordingly. 

The  charge  in  this  case  has  been  drawn  up, 
not  in  the  way  required  by  the  law,  but  to  the 
effect  that  the  prisoner  has  given  false  evi- 
dence by  deposing  to  a  certain  effect  in  con- 
tradiction to  his  deposition  before  the  Magis- 
trate. 

We  would  also  point  out  to  the  Sessions 
Judge  that  the  charge  should  contaia  precise- 
ly the  point  on  which  the  perjury  is  charged, 
and  should  not  be  a  long  rambling  statement 
out  of  the  defendant's  deposition.  For  in- 
stance, in  this  case  it  would  have  been  quite 
sufficient  if  the  charge  had  been  simply  in 
these  words  :  of  giving  false  evidence  be- 
fore the  Sessions  Judge  in  stating  that  he  did 
not  see  Bhyrub  give  money  to  any  one ;  and  a 
second  count  to  the  same  effect,  that,  in  his 
examination  before  the  Magistrate,  the  de- 
fendant stated  that  he  did  see  Bhyrub  give 
money  to  the  head-constable.  « 

By  taking  long  extracts  from  the  evidence, 
the  prisoner  is  prejudiced,  as  he  does  not 
know  what  particular  point  to  answer,  and 
on  which  point  to  adduce  evidence.  In  Jhis 
particular  case  the  prisoner  has  not  been 
I  prejudiced  by  those  mistakes. 


The  5th  July  1869. 

Present : 

The  Hon'ble  E.  Jackson  and  Dwarkanath 
Milter,  Judges, 

False  evidence—Legally  bound  to  g^ive  informa- 
tion— Section  177,  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Luckhee  Sing  and  others. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Gya,  on  a  charge 
of  giving  false  evidence. 

Section  177  of  the  Penal  Code  does  not  apply  to  the 
case  of  any  person  who  is  examined  by  a  police-officer 
makinfir  a  false  statement,  but  to  cases  wnen,  by  law, 
landholders  or  village- watch  men  are  bound  to  give  in* 
formation,  and  to  other  analogous  cases  of  the  same 
description. 

Jaclison,  J, — In  this  case  the  four  prisoners 
have  been  convicted,  yfrj/,  under  Section  193 
of  the  Penal  Code,  of  having  given  false  evi- 
dence before  the  Joint  Magistrate  of  Nowa- 
bad  ;  and,  secondly ,  under  Section  177,  with 
being  legally  bound  to  furnish  information 
to  the  police  and  with  having  given  false  ' 
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information.  The  conviction  has  been  alter- 
native, namely,,  that  the  prisoners  have  been 
guilty  of  one  or  other  of  the  two  offences 
charged. 

It  appears  that  Section  177  by  no  means 
applies.  The  illustrations  to  that  Section 
show  that  it ,  does  not  apply  to  the  case 
of  any  ferson  who  is  examined  by  a  police- 
officer  making  a  false  statement,  but  it 
evidently  alludes  to  cases,  when  by  law 
landholders  or  watchmen  are  bound  to  give 
information,  and  to  other  analogous  cases  of 
the  same  description.  The  prisoners  have 
not  been  guilty  of  any  offence  under  Section 
177.  We  therefore  set  aside  the  conviction 
under  that  Section. 

There  remains,  then,  the  conviction  under 
Section  193  of  having  given  false  evidence. 
The  false  evidence  with  which  the  prisoners 
are  charged  is  in  deposing  before  the  Joint 
Magistiate  that  one  Chunder  Kahar  cut  him- 
self with  a  hujjanCs  knife,  and  thereby  caus- 
ed his  own  death.  On  the  occurrence  of 
this  man's  death,  an  enquiry  was  held  to  as- 
certain its  cause,  and  the  prisoners  appear  to 
have  stated  to  the  police,  not  that  he  cut  him- 
self, but  that  Bujoo  Hujjam  had  attempted 
to  perform  an  operation  on  the  deceased 
which  caused  his  death.  The  medical  evidence 
is  that  it  was  impossible  for  Chunder  Ka- 
har to  have  inflicted  the  wound  on  himself. 
The  inquiry  by  the  medical  man  seems  to 
have  been  very  carefully  conducted,  and  there 
is  every  reason  to  place  confidence  in  his 
evidence,  and  supported  as  that  evidence  is 
by  the  corroboration  which  it  receives  from 
the  statements  of  the  prisoners  before  the 
police,  we  think  that  the  charge  of  leaving 
given  false  evidence  before  the  Joint  Magis- 
trate of  Nowabad  is  sufficiently  made  out. 

We  sentence  the  prisoners,  therefore,  under 
Section  193  to  six  months'  rigorous  im- 
prisonment. 

The  conviction  and  sentence  under  Section 
177  must  be  quashed. 


The  6th  July  1869. 

Present :     • 

The  Hon'ble  E.  Jackson  and  Dwarkanath  ' 

Mitler,  Judges, 


Nuisance- 


ions  308  and  3x5,  Codeof  Crnrn- 
nal  Pr<M 


Procedure. 


Reference  to  the  High  Courty  under  Section 
434  9f  ^^^  ^^^^  9f  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Cuttacli. 

The  Queen  versus  Alah  Baksh  and  others. 

• 

Where  persons  who  were  served  with  notice  trader 
Section  31,^  of  the  Code  of  Criminal  Procedure  to  fe- 
move  a  nuisance  showed  cause  before  the  Mafistxale, 
but  did  not  ask  him  to  take  evidence  or  to  saramoo  a 
Jury,  the  High  Court  declined  to  interfere  with  the  or- 
der passed  by  the  Masfistrate  under  Section  508  to  re* 
move  the  nuisance,  as  there  appeared  no  illegality  ia  tfke 
order.  The  Magistrate  should,  however,  in  these  cases, 
fully  record  the  grounds  on  which  he  acts,  and  his  leasom 
for  rejecting  the  objections  made  to  the  removal  of  the 
nuisance. 

Jackson,  J, — These  four  cases  relate  to 
four  different  tanneries  situated  in  the  town 
of  Cuttack,  which  the  Magistrate  has  order- 
ed to  be  removed  from  the  places  where  they 
are  at  present,  on  the  ground  that  thej  are 
injurious  to  the  health  and  comfort  of  the 
community. 

The  Magistrate  took  proceedings  under 
Section  308  of  Act  XXV.  of  186 1.  The 
proceedings  appear  to  have  been  founded  on 
a  report  of  the  Civil  Surgeon  of  the  Dis- 
trict, who  carefully  examined  each  separate 
tannery,  and  made  a  report  upon  it. 

He  distinctly  states  that  in  his  opinion 
the  godowns  in  question,  which  he  says  are 
situate  in  a  thickly  populated  part  of  the 
town,  are  offensive  to  those  who  live  near 
them,  and  also  those  who  have  occasion  to 
pass  them,  and  that  they  must  be  the  cause 
of  illness  and  disease. 

The  Magistrate,  acting  upon  these  reports, 
served  notices  upon  the  several  defendanis 
to  remove  their  trade,  or  to  appear  and  show 
cause  why  the  removal  should  not  be  en- 
forced. 

In  accordance  with  the  pnmsions  of  Sec* 
tion  313,  these  persons,  to  whom  the  order  of 
the  Magistrate  issued,  appeared  and  showed 
cause  against  it,  and  they  attempted  to  satisfr 
the  Magistrate  that  the  order  was  not  reason- 
able and  proper.  The  Magistrate  accord- 
ingly went  himself  to  the  spot,  and  was  sa- 
tisfied that  these  tanneries  should  be  removed, 
and  therefore  confirmed  his  order. 
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The  application  before  us  is  on  the  point 
that  the  proceedings  of  the  Magistrate  are 
not  legal,  inasmuch  as  he  did  not  record  evi- 
dence. But  it  appears  to  us  that,  if  the 
defendants  had  asked  him  to  have  any  wit- 
nesses examined,  and  had  brought  those 
witnesses  before  him,  and  applied  to  him  to 
have  them  examined,  the  Magistrate  would 
have  been  bound  to  examine  them.  But  it 
does  not  appear  that  any  thing  of  this  kind 
was  done  in  the  present  case. 

The  parties  on  whom  the  order  was  served 
had  the  option  to  apply  to  the  Magistrate 
for  a  Jury  to  try  whether  such  an  order 
was  reasonable  and  proper.  The  Magistrate 
in  such  cases  is  bound  to  be  guided  by  the 
opinion  of  the  majority  of  the  Jury. 

If  the  defendants  were  satisfied  that  their 
neighbours  were  in  no  way  inconvenienced 
by  the  hide  godowns  and  tanneries,  they 
could  easily  have  asked  for  a  Jury,  and  could 
have  obtained  a  verdict.  But  they  did  not 
take  this  step,  but  attempted  between  them- 
selves to  satisfy  the  Magistrate,  and  they  failed 
to  do  so.  Under  these  circumstances,  looking 
to  the  report  of  the  Civil  Surgeon,  we  think 
that  we  ought  not  to  interfere.  There  is  no- 
thing illegal  in  the  order  passed  by  the  Ma- 
gistrate,  and  we  reject  the  applications  of  the 
petitioners. 

Although  there  is  nothing  apparently  ille- 
gal in  the  proceedings  which  would  jus- 
tify our  interference,  still  the  proceedings 
of  the  Magistrate  should  have  laid  down 
more  fully  the  grounds  on  which  he  acted, 
and  also  what  he  saw  in  each  godown  which 
in  his  opinion  rendered  its  removal  necessa- 
ry ;  and,  in  deciding  on  the  objections  of  the 
parties,  he  ought  to  have  recorded  in  each 
case  the  grounds  of  his  rejection  of  such 
objections.  The  summary  way  in  which  he 
has  dealt  with  the  matter  no  doubt  lead  the 
parties  to  believe  that  they  have  not  had 
justice  done  to  them. 
Vol.  XII. 


The  6th  July  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

yudges. 

Grievous  hurt— Evidence— Opinion  of  Medical 
Officer— Sections  320  and  335,  Penal  Code«- 
Sections  368  and  370,  Code>  of  Criminal  Proce- 
dure. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure,  hy 
the  Officiating  Magistrate  of  East  Burd'- 
wan. 

The  Queen  versus  Kaminee  Dossee. 

There  must  be  evidence  to  prove  that  hurt,  as  de- 
scribed in  Section  320  of  the  Penal  Code  as  {grievous 
hurt,  has  been  caused  before  a  conviction  can  be  had 
ufider  Section  325  of  that  Code. 

A  letter  of  a  Medical  Officer  expressing  an  opinion 
is  not  evidence  under  Sections  36S  and  370  of  the  Code 
of  Criminal  Procedure. 

Norman,  J. — ^This  is  a  case  referred  to 
the  High  Court  by  the  Officiating  Magis- 
trate of  Burdwan  under  Section  434  of  the 
Code  of  Criminal  Procedure. 

Kaminee  Dossee  entered  the  service  of 
Mr.  Dillon  as  a  dhye  to  suckle  his  child, 
binding  herself  that  she  would  neither  take 
leave  of  absence  nor  resign  the  service  till 
the  child  should  be  1 2  months'  old.  She  adds : 
"  Should  I  leave  the  service,  and  go  away 
''without  permission,  I  shall  satisfy  what- 
''ever  claim  you  shall  make  against  me/' 
After  the  child  had  attained  the  age  of  u 
months,  Kaminee  left  the  service  of  Mr. 
Dillqn  without  his  permission.  For  this  sup« 
posed  offence,  the  Joint  Magistrate  of  Burd- 
wan convicted  Kaminee,  under  the  3a5tb  Sec* 
tion  of  the  Indian  Penal  Code,  of  causing 
grievous  hurt  to  the  infant  child  of  Mr* 
Dillon,  and  sentenced  her  to  one  month's 
rigorous  imprisonment. 
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-  It  is  clear  ihat  the  conviction  cannot  be 
sustained.  In  the  first  place,  there  appears 
not  to  be  the  smallest  evidence  that  the 
infant  sustained  any  such  hurt  as  is  describ- 
ed in  the  320th  Section  of  the  Indian  Penal 
Code  as  grievous .  hurt,  or  in  fact  any  hurt 
whatever  of  any  kind. 

■ 

.  I  desire  to  note  that  the  Joint  Magistrate 
refers  to  what  he  calls  the  certificate  of  the 
Civil  Surgeon.  He  says  it  goes  to  show  that 
the  sudden  withdrawal  of  the  dhyes  milk 
in  the  child's  present  state  is  attended  with 
danger. 

s 

Now,  this  so-called  certificate  is  a  mere 
letter  of  the  Civil  Surgeon,  expressing  an 
opinion  upon  what  must  be  taken  to  be  a 
purely  supposiiiiious  case.  Had  it  been  a  for- 
mal  report,  it  would  not  have  been  evidence. 
The  attention  of  the  Joint  Magistrate  is 
called  to  Sections  368  and  370  of  the  Code  of 
Criminal  Procedure.  It  was  most  improper 
ro  refer  to  the  Medical  Officer's  letter  in  any 
way. 

'  Secondly,  it  is  plain  that  Kaminee's 
engagement  came  to  an  end  when  Mr. 
Dillon's  child  reached  the  age  of  12  months. 
In  quitting  his  service  at  the  end  of  that 
lime,  Kaminee  committed  no  breach  of 
contract,  and  did  no  wrong  whatever  to 
Mr.  Dillon. 

The  agreement  will  not  bear  the  construc- 
tion put  on  it  by  the  Joint  Magistrate,  viz,, 
that  it  was  intended  to  bind  Kaminee  to 
femain  in  ^Ir.  Dillon's  service  as  dhj-e  for 
an  indefinite  period  after  the  child  attained 
the  age  of  12  months  till  he  chose  to  dis- 
miss her. 

On  these  two  grounds  the  conviction 
must  be  quashed,  and  the  prisoner  at  once 
released  from  custody.  If  the  prisoner  had 
quilted  the  service  of  Mr.  Dillon  within 
the  12  months,  and  thereby  endangered  the 
life  of  his  infant,  the  pharge  should  appa- 


rently have  been  framed  under  ibe  491st 
Section,  unless  it  could  be  shewn  that  in  to 
quilting  the  service  the  prisoner  had  acm- 
ally  intended  to  cause,  and  had  caused,  griev- 
ous hurt,  as  defined  in  Section  320,  to  the 
infant.  The  Joint  Magistrate  was  to  some 
extent  misled  by  the  Magistrate. 


The  loth  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Contracts^-Domestic  servants— Act  XI I L  of 

1859. 

Re/ereftce  to  the  High  Court,  under  See/ism 
434  of  the  Code  of  Criminal  Procedure^  fy 
the  Judical  Commissioner  of  Assam, 

The  Queen  versus  Soobhoi  and  others. 


Act  XIII.  of  1S59  does  not  apply  tocoatractsto^ 
as  domestic  servants,  but  to  contracts  to  serve  as  ail 
artificer,  workman,  or  laborer. 

Jackson,  J. — Wa  are  of  (pinion  that 
Act  XIII.  of  1859  does  not  apply  to  contracts 
to  serve  as  domestic  servants,  and  that  ihc 
proceedings  of  the  Deputy  Commissioner. 
sitting  as  Magistrate  in  the  two  cases  before 
us,  were  erroneous. 

To  bring  any  person  under  the  operatioii 
of  the  Act,  it  must  be  shown  that  he  has 
contracted  to  serve  as  an  artificer,  work* 
man,  or  laborer.  This  was  not  shown  in 
either  of  the  cases  before  us.  Oo  the  con- 
trar3%  the  agreement  produced  was  for 
''  chakri,'*  which  usually  means  domestic  or 
personal  service,  and  not  service  of  the  kind 
referred  to  in  the  Act. 

The  accused  Sookoora  was  sentenced  to 
rigorous  imprisonment  for  one  month.  The 
sentence  must  be  reversed.  The  accused 
Soobhoi  agreed  to  complete  the  remainder 
of  his  service,  and  a  recognizance  to  that 
effect  was  taken  from  him.  This  recotgni- 
zance  must  be  quashed  as  taken  withom 
authority. 
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The  loth  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

J^udges. 

Procedttre— Wrongffttl  confinement—Absence  of 
prosecntor— Section  347,  Penal  Code. 

Reference  to  the  High  Court,  under  Section 

434  ^f  i^^  ^^^^  ^/  Criminal  Procedure, 
by  the  Sessions  Judge  -of  Sylhet, 

The  Queen  versus  Bedoor  Ghose. 

A  Deputy  Magistrate  has  no  power  to  dismiss  in 
default  of  prosecution  a  charge  laid,  under  Section  347 
of  the  Penal  Code,  of  wrongful  confinement,  for  the 
purpose  of  extorting  money. 

Where  the  evidence  of  a  prosecutor  and  his  witnesses 
s  taken  in  the  presence  of  the  accused,  and  the  case 
b  postponed  by  the  Court  for  the  evidence  of  witnesses 
lor  the  defence,  the  case  ought  not  to  be  dismissed  for 
default  of  prosecution  if,  on  the  day  to  which  it  has 
been  postponed,  the  prosecutor  is  not  present. 

Reference  by  the  Magistrate, — One  Dhan 
Cbuog,  on  i8ih  March,  complained  at  the 
Chuttuck  police-station  that  Bedoor  Ghose, 
Sheik  Adil,  and  others,  had  wrongfully 
confined  his  relative,  Lochun  Chung,  for  the 
purpose  of  extorting  money.  The  police 
entered  the  case  under  Section  342,  and, 
though  ihey  reported  it  true,  sent  it  up 
in  B  form,  as  they  said  it  was  not  prov- 
ed. On  April  ist,  the  Acting  Magistrate 
ordered  the  paper  to  be  filed ;  but,  on  April 
aod,  Lochun  Chung  himself  presented  a 
petition,  staling  that  he  had  been  confined  in 
various  places  to  make  him  pay  his  rent,  and, 
having  been  released  by  the  police,  now 
brought  a  charge  un.ler  Sections  342  and 

347. 

The  police-reports  were  examined,  and 
on  April  6th  the  sworn  deposition  of  Lo- 
chun was  taken,  and  summonses  on  five  men, 
Darned   Bedoor,   Muihan,   Naro,   Adil,   and 


Beparee,  were  issued,  and  April  i5ih  fixed 
for  the  trial. 

On  that  day,  all  the  parties  being  present, 
the  case  was  made  over  lo  the  Deputy  Ma» 
gistrate,  who,  on  the  i7ih  and  19th,  took  the 
evidence  of  the  prosecutor  and  his  wHnesses^ 
and  on  the  19th,  holding  the  accused  to  bail, 
postponed  the  case  till  May  13th  for  the  evi-' 
dence  of  two  persons  whose  evidence  was' 
considered  necessary  by  the  Court, 

On  May  13th  he  dismissed  the  case,  and 
discharged  the  accused,  because  the  com-' 
plainant  was  not  present.  On  that  same  day* 
(May  I3ih),  the  complainant,  Lochun  Chung,' 
applied  to  the  Joint  Magistrate  (who  was 
in  charge  of  the  current  duties  of  my  office), 
staling  that  he  had  been  present  all  day  in 

• 

the  Deputy  Magistrate's  office,  antl  that, 
not  his  name,  but  that  of  Dhan  Chung 
(the  original  informant  at  the  police-station), 
had  been  called  out,  and  because  he  had 'not' 
answered  it,  the  case  had  been  dismissed. 

There  are  three  illcT^aliiies  at  least  in  the 
Deputy  Magistrate's  proceedings — 

(i.)  He  had  no  power  to  dismiss  in  de- 
fault of  prosecution  a  charge  laid  under  Sec- 
tion 347- 

(2.)  Having  taken  the  evidence  of  a  prose- 
cutor and  postponed  the  case  for  the  evidence, 
of  other  parlies  to  a  future  date,  he  had  no 
power  to  dismiss  any  case  in  default  of  pro- 
secution :  ihe  prosecutor  having  given  his 
deposition  in  the  presence  of  the  accused, 
and  having  produced  his  witnesses,  the  case 
should  then  have  been  decided  on  its  mcriiSx 

(3.)  The  prosecutor's  name,  entered  on  the 
fly-leaf  of  the  case,  was  Dhan  Chung;  the 
actual  prosecutor  was  Lochun  Chun j ;  and 
Lochun's  name  ought  to  have  been  called  out, 
not  Dhan's.  In  the  matter  of  calling  the 
names,  I  fully  believe  Lochun's  story,  as  it  is 
corroborated  by  his  subsequent  behaviour  and 
bv  the  record. 
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Under  these  circumstances,  I  beg  that  jou 
will  sabmit  the  case  to  the  High  Court  un- 
der Section  434,  in  order  that  the  Deputy 
Magistrate's  order  of  dismissal  may  be 
quashed. 

The  irregular  proceedings  of  the  Deputy 
Magistrate  in  delaying  the  examination  of 
the  witnesses  from  April  i6th  to  19th  has 
been  noticed. 

Remarks  hy  the  Sessions  Judge, — I  am 
of  opinion  that  the  irregularities  and  illegal- 
ities pointed  out  by  the  Magistrate  are  suffi- 
cient to  quash  the  order  of  dismissal  passed 
by  the.Deputy  Magistrate. 

Judgment  of  the  High  Court, 

Jackson,  J, — We  agree  with  the  Magis- 
trate and  the  Sessions  Judge. 

We  quash  the  order  of  the  Deputy  Magis* 
tratj^  dismissing  the  complaint  for  default, 
and  direct  that  he  proceed  therewith  accord- 
ing to  law. 


The  loth  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Nuisance— Obstmction—Jury-^Section  310, 
Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Cuttack. 

The  Queen  versus  Poholee  Mullick  and 

another^ 

Where  a  Jury  is  appointed  under  Section  310  of  the 
Code  of  Criminal  Procedure  to  try  whether  an  order 


passed  by  a  Magistrate  for  the  removal  of  a  nun 
or  obstruction  is  reasonable  or  not,  the  Magistrate  is 
bound  under  that  Section  to  be  guidfd  by  the 
of  the  Jury. 

Reference, — The  defendants  in  this 
have  constructed  pucca  buildings  by  the 
public  road-side  in  the  town  of  Cuttack, 
and  have  been  ordered  by  the  Joint  Magis- 
trate to  remove  the  steps  leading  into  the 
house,  as  they  have  been  built  on  the  public 
road. 

The  case  appears  to  have  arisen  from  a 
report  sent  by  the  Tehseeldar,  stating  thai 
defendants  had  encroached  on  public  ground 
by  extending  their  steps  beyond  their  own 
limits.  A  notice  was  thereupon  served  oq 
the  defendants,  and  at  their  request  a  Juij 
was  appointed. 

The  Jury  reported  that  the  steps  caused 
no  obstruction,  or  harm,  or  loss  to  any  one. 
Notwithstanding  this  opinion,  the  Joint 
Magistrate  has  ordered  the  defendants 
on  the  24th  April  1869  to  remove  the 
steps. 

This  order  appears  to  me  illegal  for  the 
following  reason. : 

A  Jury  was  appointed,  who  in  their  re- 
port distinctly  state  that  the  steps  were  not 
an  obstruction  to  any  one. 

The  Magistrate  under  Section  310  was 
bound  to  accept  this  decision,  and  be  guided 
by  it;  but,  instead  of  doing  so,  he,  against 
that  decision,  found  the  pucca  steps  in  ques- 
tion to  be  an  unlawful  obstruction  within 
the  meaning  of  Section  308,  and  has  order- 
ed their  removal. 

I  may  perhaps  mention  that,  as  the  place 
is  close  to  my  Cutcherry,  I  visited  the  spot 
myself.  In  my  opinion,  the  steps  in  ques- 
tion are  not  an  obstruction  to  any  one»  nor 
do  they  extend  as  far  as  the  pucca  r9ad 
running  past  the  house. 
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jfudgment  of  the  High  Court. 

yackson^  ^.'•-The  Joint  Magistrate's  order 
is  clearly  unwarranted  by  law. 

The  matter  having  been  referred  to  a  Jury, 
the  Magistrate  is  bound,  as  pointed  out  by 
the  Judge,  to  be  guided  by  their  decision,  and 
it  is  only  when  the  Jury  find,  as  stated 
in  Section  312,  that  the  ''order  of  the 
Magistrate  is  reasonable  and  proper,"  that 
he  can  proceed  to  enforce  such  order. 

It  is  clear  that  the  Jury  did  not  think  so 
in  the  present  case,  for  they  decided  that  the 
steps  were  not  an  obstruction  or  a  nuisance, 
and  suggested  that  the  owner  should  pay 
rent  for  use  and  occupation  of  the  land. 

The  Magistrate  is  not  at  liberty  to  take  a 
part  of  their  finding,  viz,^  that  the  steps 
were  erected  on  public  ground,  and  thence  to 
infer  that  there  must  be  an  unlawful  obstruc- 
tion, though,  doubtless,  if  their  meaning  were 
not  clear,  he  could  call  upon  the  Jury  to 
find  expressly  whether  the  order  was  reason- 
able and  proper  or  not.  Here  it  is  obvious 
that  they  intended  to  find  in  the  negative. 

The  order  complained  of  must  be 
quashed. 


The  13th  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges, 

Coolies— Cancellation  of  Contracts— Act  VI. 

(B.  C.)  of  1865. 

Reference  to  the  High  Courts  under  Section 

434  ^f  '^*   ^^^^  9f  Criminal  Procedure^ 
by  the  Judicial  Commissioner  of  Assam, 

m 

In  the  Matter  of  the  Northern  Assam  Tea 

Company. 

The  pfx>ceeding-s  under  Sections  31  and  32  of  Act 


VI.  (B.  C.)  of  1S65,  for  the  cancelment  of  contracts 
entered  into  by  coolies,  are  distinct  proceedings  by  two 
distinct  officers.  Until  the  inquiry  under  Section  31 
has  been  completed  by  the  Magistrate,  and  it  has  been 
ascertained  by  him  that  the  wages  of  the  laborers  are 
more  than  six  months  in  arrears,  the  Protector  of 
Laborers  is  not  competent  to  act  under  Section  33.  The 
inquiry  under  Section  31  must  be  conducted  in  accord- 
ance with  Section  444  of  the  Code  of  Criminal  Pro- 
cedure. 

Reference. —  This  proceeding  is  taken 
with  reference  to  a  case  under  Act  VI. 
(B.  C.)  of  1865  of  certain  laborers  in  the 
employ  of  the  Northern  Assam  Tea  Company, 
who  appear,  though  this  is  not  directly 
stated  by  the  Protector  in  his  judgment,  to 
have  been  released  from  their  contracts  with 
the  Company,  and  to  have  been  awarded  in 
the  aggregate  Rupees  635-5-10. 

In  appeal  it  is  contended  that  the  Pro- 
tector's proceedings  were  illegal ;  that  there 
was  nothing  before  him  to  have  wjirranted 
a  conclusion  that  the  wages  of  the  laborers 
had  not  been  paid  for  a  period  of  more  than 
six  months  after  they  had  become  due  ;.and 
that,  owing  to  the  decision  of  the  Protgctor 
of  Laborers,  the  Northern  Assam  Company 
have  been  subjected  to  loss,  having  been 
deprived  of  the  valuable  services  of  the 
laborers,  and  having  had  to  pay  Rupees 
130.  With  reference  to  this  appeal,  the 
Court,  having  perused  the  proceedings  held 
by  the  Protector  of  Laborers,  is  of  opinion 
that  the  objections  taken  to  them  merit 
attention. 

In  the  first  place,  in  conducting  his  en- 
quiry upon  the  complaint  of  the  laborers  of 
the  Hoogreejan  Tea  Garden,  the  Protector 
has  altogether  ignored  procedure.  There  is 
nothing  in  the  record  which  can  be  deemed 
evidence ;  parties  were  not  examined  accord- 
ing to  law  on  solemn  affirmation  ;  evidence 
was  not  taken  in  support  of  their  repre- 
sentations ;  and,  with  reference  to  the  list  of 
laborers  appended  to  the  Protector's  decision, 
there  is  nothing  to  prove  that  the  entries 
therein  made  are  correct  according  to  the 
Factory  books.  As  far  as  can  be  gained 
from  the  Protector's  notes,  in  all  55  laborers 
made  complaint  to  him,  representing,  with 
the  exception  of  one  man,  that  they  were 
seven  months  in  arrears  of  wages;  but  with 
reference  to  such  statements  there  is  nothing 
in  the  record  to  show  what  amount  of  wages 
the  laborers  were  entitled  to,  or  to  demon- ^ 
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strate  the  date  on  which  they  last  received 
payment.  All  that  is  apparent  is  that  the 
laborers  had  a  running  account  from  month 
to  month  with  the  Factory,  and  that,  when 
the  Protector  held  his  enquiry,  certain 
balances  were  due  to  them. 

The  Protector  in  his  decision  writes  : 
*'  I  am  decidedly  of  opinion  that  47  of  them 
*'  have  made  out  a  good  case,  and  that,  1 
"  believe,  according  to  the  simple  and 
"natural  reading  of  Seciion  32,  Act  VI.  of 
"1865." 

Now,  though  the  Protector  wiites  about 
"simple"  and  "natural"  reading,  yet  he 
does  not  explain  his  impressions  in  connec- 
tion wiih  such  words. 

On  referring  to  the  law,  Act  VI.  (B.  C.) 
of  1865,  Seciion  32,  the  Court  finds  that, 
in  the  matter  of  non-payment  of  wages,  it 
enjoins  that,  if  it  shall  be  proved  before  a 
Magistrate  that  the  wages  of  a  laborer 
have  not  been  paid  for  a  period  of  more 
than  six  months  after  ihcy  shall  have  be- 
come due,  it  shall  be  lawful  for  the  Protector, 
on  the  application  of  the  laborer,  to  cancel 
the  contract  of  such  laborer,  and  to  award 
him  compensation  not  exceeding  thirty  ru- 
pees. Now,  in  respect  to  the  provisions  of  this 
law,  'there  would  appear  to  the  Court  to  be 
but  one  interpretation  to  the  meaning ;  which 
is,  that  lo  meet  it,  it  must  be  proved  that 
a  laborer  has  not  received  his  wages,  has 
not  received  payment  on  such  account  over 
a  period  of  six  months,  that  is  to  say,  in  com- 
mon parlance,  that  he  is  six  months  in 
arrears  of  wages. 

For  reasons  given,  the  Court,  being  of 
opinion  that  the  proceedings  held  by  Dr. 
Meredith;  Protector  of  Laborers,  are  contrary 
to  law,  and  that  they  did  not  warrant  the 
conclusion  he  came  to,  wouJd  set  aside  his 
judgment;  but  as  the  Couit  does  not  con- 
sider that  it  has  jurisdiction  in  the  matter  of 
this  appeal,  inasmuch  as  there  is  nothing  in 
Act  VI.  (B.  C.)  of  1865  to  show  that  an 
appeal  will  lie  to  the  Sessions  Court — un- 
der the  circumstances,  the  Court  is  oblig- 
ed, agreeably  to  the  provisions  of  the  Code  of 
Criminal  Procedure,  Section  434,  to  submit 
this  proceeding,  together  with  the  papers  in 
the  case,  for  the  orders  of  the  Hon'ble  the 
Judges  of  the  High  Court  of  Judicature. 

Judgment  of  the  High  Court, 

Markby,  J. — The  Magistrate  and  Pro- 
tector of  Laborers  appears  to  us  to  have 
proceeded  in  a  manner  which  is  altogether 
illegal,  and  to  have  made  a  wrong  and  ille- 
gal order. 


The  Act  evidently  contemplated  two  en- 
tirely distinct  proceedings  by  two  distinct 
officers  in  Sections  31  and  52-  And  the 
fact  that  the  same  officer  is  both  Magistrate 
and  Protector  of  Laborers  does  not  enable 
him  to  merge  these  two  proceedinjrs  into 
one.  Until  the  inquiry  under  Section 
31  has  been  completed  by  the  Magistrate, 
and  it  has  been  ascertained  by  him  that  the 
wages  of  the  laborers  are  more  than  six 
months  in  arrears,  the  Protector  of  Laborers 
is  not  competent  to  act  under  Section  32. 

The  inquiry  by  the  Magistrate  under  Sec- 
tion 31  is  also  one  which  we  think  must 
be  conducted  in  accordance  with  Section 
444  of  the  Code  of  Criminal  Procedure, 
that  is  to  say,  as  near  as  may  be  in  accord- 
ance with  the  ordinary  procedure  of  a  Ma- 
gistrate's Court.  A  definite  complaint  most 
be  made,  the  party  complained  against  must 
be  duly  summoned,  the  witnesses  sworn 
and  examined,  a  formal  order  drawn  np,  and 
a  full  record  kept  of  the  proceedings.  The 
Magistrate  is  not  at  liberty  to  enter  into  a 
correspondence  with  parlies  concerned  as 
to  the  interpretation  of  the  law,  bat  most 
decide  it  for  himself  after  hearing  the  argu- 
ments of  the  parties  or  their  agents. 

Even  upon  the  merits,  as  far  as  we  can 
gather  from  the  memoranda  sent  to  us,  ve 
think  the  order  was  wrong.  We  think 
that  there  was  nothing  to  show  that  the 
wages  of  these  laborers  had  not  been  paid' 
for  a  period  of  six  months.  We  do  not  say 
that,  to  support  a  conviction  under  this  Act, 
six  months'  full  wages  must  be  due,  but  clear- 
ly there  must  be  some  wages  due  which 
have  been  more  than  six  months  unpaid. 
Here  the  coolies  had  received  something 
on  account  every  month  less  than  the  full 
amount  of  their  wages  ;  but  it  seems  a  strange 
mode  of  making  up  the  account  to  appro- 
priate these  payments  to  the  actual  month 
in  which  they  were  made.  The  natural 
and  ordinary  course  in  an  account  current 
is  to  appropriate  payments  to  the  earliest 
debt  due,  and.  unless  some  special  arrange* 
ment  was  shewn  to  have  been  made  to  ibc 
contrary,  that  is  how  the  accounts  of  these 
laborers  ought  to  have  been  made  up. 
No  such  arrangement  was  shewn,  and  wc 
think,  therefore,  that  the  Magistrate's  com- 
putation was  incorrect. 

Upon  these  grounds  we  set  aside  the  or- 
der of  the  Magistrate ;  but,  as  the  sums  or- 
dered to  be  paid  to  the  coolies  do  not  appear 
to  exceed  the  amount  actually  due  for  wages, 
we  do  not  consider  it  necessary  to  order 
these  sums,  if  paid,  to  be  refunded. 
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The  13111  July  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jickson, 

Judges, 

Court  of  Session— Commitment  —  Contradic- 
tory statements— Section  172,  Code  of  Crimi- 
nal Procednre. 

Criminal  Revisional  Jurisdiction. 

Revision  0/ proceedings  in  the  case  of 
The  Queen  versus  Moti  Khowa. 

The  power  of  commitment  conferred  on  a  Court  of 
Session  by  Section  172  of  the  Code  of  Criminal  Proce- 
dure is  confined  to  offences  committed  before  itself. 

Where  a  person  is  charged  with  making  two  contradic- 
tory statements,  it  must  be  proved  by  direct  evidence 
that  both  statements  were  made,  and  there  must  be  an 
enquiry  as  to  whidi  statement  is  untrue,  and  whether  the 
accused  wilfully  made  the  statement  which  is  supposed 
to  be  false,  knowing  it  to  be  false. 

Jackson^  J. — The  papers  of  this  case 
have  been  sent  for  on  examination  of  the 
abstract  statement.  The  prisoner  has  been 
convicted  of  the  offence  of  perjury  in  the 
alternative,  either  that  his  statement  before 
the  Assistant  Commissioner  was  false,  or  that 
his  statement  before  the  Judicial  Commis- 
sioner was  false.  These  depositions  were  made 
in  the  trial  of  one  Fuhutra  for  the  murder 
of  a  child.  Before  the  Assistant  Commis- 
sioner the  prisoner  had  staled  that  he  had 
seen  Fuhutra  taking  a  child  with  her,  but  did 
not  know  who  the  child  was.  Before  the 
Judicial  Commissioner  he  had  deposed  that 
he  met  Fuhutra  leading  a  child  whom  he 


knew  to  be  the  child  of  Gorai.  The  Judi- 
cial Commissioner  thereupon  committed  the 
prisoner  for  trial.  I  understand  that  he  acted 
under  Section  172,  Criminal  Procedure  Code, 
and  the  following  Sections,  as  the  charges 
against  the  prisoner  are  signed,  not  by  the 
Assistant  Commissioner,  but  by  the  Judicial 
Commissioner  who  holds  the  position  of  Ses- 
sions Judge.  On  the  trial  the  deposition  made 
before  the  Judicial  Commissioner  was  fully 
proved,  but  there  was  no  direct  evidence  to 
prove  the  deposition  made  by  the  prisoner 
before  the  Assistant  Commissioner.  The 
writer  of  ihe  Judicial  Commissioner's  office 
merely  deposes  that  the  document  shewn  to 
him  is  a  deposition  taken  before  ihi  Assist- 
ant Magistrate.  It  appears  to  have  been 
taken  in  due  form  upon  solemn  affirmation, 
and  is  attested  by  the  signature  of  the 
Assistant  Commissioner.  The  Judicial 
Commissioner  accepted  this  evidence,  and 
upon  it  charged  the  Jury,  who  convicted  the 
prisoner  in  the  alternative.  The  prisoner 
pleaded  guilty  to  having  made  a  false  state- 
ment before  the  Assistant  Commissioner,  but 
averred  that  his  statement  before  the  Judi- 
cial Commissioner  was  correct.  The  Judi- 
cial Commissioner  sentenced  the  prisoner 
to  five  years'  imprisonment,  remarking  on  the 
lamentable  indifference  which  witnesses 
manifested  for  the  truth. 

Upon  the  facts 'this  Court  has  no  power 
to  inteifere.  But  the  committal  of  the 
prisoner  by  the  Judicial  Commissioner  for 
a  false  deposition  given  by  the  prisoner 
before  the  Assistant  Commissioner  is  illegal. 
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Section  172  gives  the  Sessions  Court,  that 
is,  the  Judicial  Commissioner,  power  to 
charge  a  person  for  an  offence  committed 
before  itself,  but  not  for  an  offence  committed 
before  the  Assistant  Commissioner.  The 
evidence  also  as  to  the  prisoner's  deposition 
before  the  Assistant  Commissioner  is  in  fact 
no  evidence  at  all.  Under  such  circum- 
stances, the  conviction  as  to  the  statement 
made  before  the  Assistant  Commissioner 
cannot  be  sustained,  and  it  follows  that  the 
conviction  on  the  alternative  must  equally 
fall. 

Norman,  J, — I  entirely  concur.  There 
was  no  evidence  before  the  Jury  that  the 
prisoner  was  examined  before  the  Assistant 
Commissioner. 

The  mere  production  of  a  deposition  pur- 
porting to  be  signed  by  the  Assistant  Com- 
missioner is  not  enough.  There  is  no  evi- 
dence that  what  the  prisoner  said  before 
the  Assistant  Commissioner  was  known  or 
believed  by  him  to  be  false.     The  prisoner 

says  he  made  a  mistake,  and  I  think  it  quite 
intelligible  that  he  may  have  done  so,  or  not 

made  his  meaning  clear.  There  is  no  doubt 
a  contradiction  between  the  statement  made 
before  the  Assistant  Commissioner  that  he 
saw  Puhutra  leading  a  child,  and  that  he  did 
not  know  the  child  ;  and  that  before  the  Ju- 
dicial Commissioner  that  she  was  leading  a 
child,  and  that  he  knew  the  child  to  be  the 
child  of  Gorai  Dome. 

But  it  is  quite  possible  that,  when  he 
saw  the  child  in  the  first  instance,  he  did 
not    recognize    it,   but   afterwards,    on    re- 


flection,  satisfied  himself   it  was  the  child 
of  Gorai.  ^ 

The  prisoner  seems  to  have  made  turo 
contradictory  statements,  and  without  any 
enquiry  as  to  which  statement  was  untraCy 
without  any  satisfactory  enquiry  as  to  whe- 
ther the  statement  supposed  to  be  false  was 
made  wilfully  and  corruptly,  whether  the 
prisoner  knew  or  believed  it  to  be  false,  he 
has  been  convicted  and  sentenced  to  five 
years*  imprisonment  for  giving  false  evi- 
dence. 

As  far  as  I  can  judge  from  the  very  short 
summary  enquiry  that  took  place,  it  was 
wholly,  or  almost,  immaterial  whether  the 
prisoner  knew  or  did  not  know  the  child  to 
be  the  child  of  Gorai. 

I  agree  that  the  cznviction  most  be 
quashed,  and  the  prisoner  discharged. 

I  desire  to  add  that  I  think  it  desirable 
that  the  question  of  alternative  convictions 
in  cases  of  perjury  should  be  re-considered. 
I  dissented  from  my  learned  brothers  whea 
the  case  on  this  subject  was  before  the  Full 
Bench,  and  subsequent  experience  leads  me 
to  think  that  I  ought  to  have  expressed  my 
dissent  in  more  unqualified  terms  than  I 
did. 

In  the  present  case  there  was  not  before 

the  Jury   any   evidence  to   show  that   the 

prisoner's  statement  made  before  the  Jodi« 

cial  Commissioner  w^as  not  quite  true.    This 

is    the   only   statement   in   respect   of   the 

supposed  falseness  of  which   the  Jadicial 

Commissioner  had  authority  to  try  the  pri* 

soner. 
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The  i5lh  July  1869. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

House-trespass — Section  452,  Penal  Code. 

Cnminal  Appellate  Jurisdiction. 

The  Queen  versus  Nund  Mohun  Sirkar. 

Ccmmiited  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Mymensinghj  on  a 
charge  0/ abetting  the  commission  0/  house- 
trespass^  6fc. 

Afr.  W.  Bourke  and  Baboo  Nil  Madhub 
Sein  for  Prisoner. 

Where  A  goes  with  a  forged  warrant  of  arrest  into  a 
house,  and  takes  away  one  of  the  inmates  against  his 
will  under  the  authority  of  such  warrant,  he  is  eullty  of 
hottse^^respass  by  putting  such  person  in  fear  of  wrong- 
ful restraint  under  Section  452  of  the  Penal  Code. 

Glover,  J, — ^The  prisoner  in  this  case  has 
been  convicted  by  the  Sessions  Judge  of  My- 
mensingh  of  •abetment  of  two  offences,  one 
under  Section  452,  Penal  Code,  house-tres- 
pass, &c. ;  the  other  under  Sections  466  and 
471,  forgery  of  a  document  purporting  to  be 
a  record,  &c.,  and  fraudulently  using  as 
genuine  a  document  which  he  knew  to  be 
forged.  Nundo  Mohun  has  been  sentenced 
on  the  first  charge  to  transportation  for  seven 
years  (in  lieu  of  rigorous  imprisonment 
under  Section  59),  and  a  fine  of  100  rupees, 
commutable  to  a  further  period  of  i  year's 
rigorous  imprisonment. 

The  circumstances  are  as  follow :  On  a 
Sunday  in  December  last,  a  man  calling 
himself  Ramnath  Singh,  police  constable, 
went  to  the  house  of  a  prostitute  named 
Kistomonee  in  Paguli  Bazaar,  and  said  that 
he  had  a  warrant  for  the  arrest  of  Indro 
Chandalinee,a  young  woman,  also  a  prostitute, 
living  in  the  house,  on  a  charge  of  abscond- 
ing from  her  natural  guardians.  Brij  Mo- 
ban  Malee  has  been  convicted  in  this  trial 
of  having  been  the  man  who  personated 
Ramnath ;  but  he  has  not  appealed.  After 
some  discussion,  during  which  the  so-called 
warrant  was  read  by  a  neighbour,  one  Brijo- 
nath  Acharj,  the  girl  went  off  with  the  po- 
liceman, and  was  conveyed  to  Mymensingh, 
where  she  was  found  some  three  days  after- 
wards in  the  house  of  a  prostitute  named 
Indromonee,  living  there  under  the  protec- 
tion of  the  prisoner  Nundo  Mohun.  This 
is  a  fact  admitted  by  the  prisoner,  and  it  has 
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been  proved  on  the  part  of  the  Crown  that 
no  warrant  of  arrest  was  ever  issued  against 
Indro  Chandalinee,  and  that  this  document 
produced  by  Brij  Mohun  as  the  warrant  he 
received  is  a  clumsy  forgery.  The  prisoner  . 
Nundo  Mohun  is  alleged  to  have  abetted  both 
the  forgery  and  the  publishing  of  the  false 
warrants  under  which  Indro  Chandalinee  was 
arrested,  and  also  to  have  abetted  the  criminal 
trespass  by  Brij  Mohun,  whereby  the  girl 
was  taken  out  of  Kistomonee's  house.  It  is 
not  denied  that  the  girl  was  arrested  and 
taken  to  Mymensingh  as  stated. 

I'he  learned  Counsel  for  the  appellant,  Mr, 
Bourke,  contends,  first,  that  the  conviction 
of  abetting  an  offence  under  Section  452  is 
bad,  inasmuch  as  no  house- trespass  was  com- 
mitted by  Brij  Mohun  Malee ;  secondly,  that 
the  appellant  cannot  be  convicted  of  abetment 
of  offences  under  Section  466  or  471,  the 
document  said  to  have  been  forged  not  being 
on  the  record  ;  and,  lastly,  that  there  is  no 
sufficient  evidence  to  show  that  Nundo 
Mohun  ever  accompanied  Brij  Mohun  to  the 
girl's  village,  or  ever  assisted  in  any*way  in 
bringing  her  to  Mymensingh. 

The  first  objection  appears  to  us  ground- 
less. Brij  Mohun  is  shown  by  independent 
and  apparently  trustworthy  evidence  to  have 
entered  the  house  of  Kistomonee,  and  to 
have  arrested  and  carried  off,  much  against 
her  will,  the  giri  Indro  Chandalinee.  He 
put  her,  therefore,  in  the  words  of  the  Section, 
"  in  fear  of  wrongful  restraint,"  and  the  result 
of  his  trespass  was  wrongful  restraint. 

"  House-trespass "  is  defined  in  Section 
442  to  be  criminal  trespass  by  entering  or  re- 
maining in  a  house,  &c.,  and  **  criminal  tres- 
pass "  is  the  entering  it  with  intent  to  com- 
mit an  offence,  or  to  intimidate,  insult,  or  an- 
noy.  Now,  it  cannot  be  denied  that  Brij 
Mohun's  entry  into  the  house  where  Indro 
was  living,  for  the  purpose  of  dragging  her 
away  against  her  will  under  a  false  warrant 
of  arrest,  comes  within  the  definition  in 
these  Sections,  and  therefore  Brij  Mohun 
undoubtedly  committed  the  sort  of  house- 
trespass  as  defined  in  Section  452. 

The  second  objection  seems  to  us  equally 
untenable.  The  prisoner  has  not  been  con- 
victed of  abetting  the  forgery,  nor  of  the 
fraudulent  use  of  a  particular  document,  like 
the  one  marked  A  on  the  record,  but  of  some 
document  (which,, in  the  Judge's  opinion,  has 
not  been  produced),  on  the  strength  of  which 
the  false  arrest  was  made. 

On  the  third  point,  we  have  gone  very 
carefully  over  the  evidence,  and  have  given   ^ 
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•very  attention  to  the  argument  of  the  prU 
aoner's  Counsel,  and  can  come  to  no  other 
conclusion  than  that  the  conviction  was  sub- 
stantially right,  and  should  be  affirmed. 

m 

The  only  point  left  is  the  amount  pf  pun- 
ishment. The  prisoner's  Counsel  has  urged 
that  the  extreme  penalty  has  been  inflicted, 
and  that  this  is  not  a  case  that  calls  for  such 
rigour. 

It  must  not  be  forgotten,  however,  that  the 
prisoner  has  been  convicted  of  two  offen- 
ces, and  that  sentence  has  only  been  recorded 
against  him  as  one  of  them. 

But  we  do  not,  under  all  the  circumstances 
of  the  case,  think  that  there  was  necessity 
for  such  a  severe  sentence  as  seven  years' 
transportation  with  a  fine  of  lOo  nipees,  and 
we  accordingly  reduce  it  to  one  of  three 
years'  rigorous  imprisonment  with  a  fine  of 
rupees  25,  commutable,  if  not  paid,  to  three 
months'  further  rigorous  imprisonment. 


The  17th  July  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  JST/.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath  Mit- 
ler,  Judge, 

Lottery-tickets— Gaming'-^Sectioiui  x  aad4,  ^ct 

III.,  Z867. 

Reference  to  the  High  Court  by  the  Record- 
er of  Kangoon,  dated  the  28th  June  i86g. 

Anonymous, 

Lottery-tickets,  by  reference  to  which  it  is  to  be  de- 
cided whether  the  holder  or  purchaser  wins  the  whole, 
or  any  part,  of  any  stakes,  are  instruments  of  gamine 
within  tne  ist  and  4th  Sections  of  Act  HI.  of  tb6^,  and 
they  are  instruments  of  gaming  of  a  nature  similar  to 
card^. 

Reference. — Pursuant  to  the  provisions 
of  Section  44  of  Act  XXI.  of  1863,  I  have 
reserved  a  point  of  law  arising  on  an  appeal 
from  a  judgment  of  the  Town  Magistrate  of 
Rangoon  for  the  opinion  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal. 

The  original  charge  before  the  Magistrate 
was  made  as  to  one  of  the  defendants  under 
Section  3,  and  as  to  the  other  defend- 
ants under  Section  4  of  Act  HI.  of  1867, 
to  which  I  beg  to  refer  their  Lordships. 
*^  The  appellants  were  convicted  and  fined. 


The  grounds  of  the  Magistrate's  dedsioQ, 
as  well  as  the  nature  of  the  evidence  taken 
before  him,  are  thus  set  forib  in  his  jodg- 
ment :  "  In  this  case  the  defendants  tie 
'brought  before  the  Court  charged  under 
Sections  3  and  4,  Act  III.  of  1867. 
From  the  evidence  adduced,  it  appears 
that  a  kind  of  gambling  has  been  intro* 
duced  in  several  bouses  in  the  town 
amongst  the  Chinese  community,  and  that 
it  has  resulted  into  a  regular  gambling 
spirit  amongst  them.  Parties  stake  their 
money  in  a  kind  of  lottery,  and  money  is  lost 
and  won  accordingly.  It  is  clearly  proven 
in  this  case  that  Nos.  i  and  3  d^endants 
were  sitting  at  a  table  distributing  tickets, 
and  that  defendants  Nos.  4,  5,  and  6,  were 
drawing  tickets.  The  evidence  against  de- 
fendants Nos.  7  and  8  is  not  satisfactory* 
and  against  No.  3  defendant  not  at  all  so. 
He  was  arrested  long  afterwards  in  his  own 
house.  A  heap  of  tickets  and  lottery-papen 
were  found  in  No.  i  defendant's  hand  and 
about  his  table.  The  question  raised  for  the 
defence  is  as  to  whether  lotteries  of  this 
nature  come  within  the  definition  of  gaming, 
and  whether  the  house  in  which  suCh  lot- 
teries are  carried  on  comes  within  the  defi- 
nition of  a  'common  gaming-house'  under 
Act  III  of  1867.  The  definition  in  that  Act 
is  to  the  effect  that  a 'common  gaming-hoas(^ 
means  any  house,  walled  enclosure,  room,  or 
place,  in  which  cards,  dice,  tables,  or  other 
instruments  of  gaming,  are  kept  or  used 
for  the  profit  or  gain  of  the  person  owning, 
occupying,  using,  or  keeping  such  boose,' 
&c.  The  Court  considers  that  this  kind 
of  gaming  is  included  in  this  definition. 
It  is  desirable  that  these  lotteries  shouU 
be  checked  altogether :  much  money  is  lost 
and  won,  and  disturbances  take  place,  such 
as  one  did  a  few  days  ago  of  a  seriooi 
nature,  in  which  a  man  nearly  had  his  head 
broken.  To  encourage  the  gaming  woaU 
only  be  to  give  a  carte  blanche  to  the 
gambling  spirit  of  the  Chinese,  and  then 
every  other  house  would  be  the  resort  of 
numberless  idlers  and  others  for  the  pur- 
pose of  trying  their  luck.  The  Burmese 
and  natives  of  India  would  in  time  join, 
and  then  scenes  that  must  be  avoided  would 
take  place/' 
Th6  main  question  raised  upon  appeal,  and 
that  upon  which  their  Lordships'  opinion  ii 
desired,  was  whether  lottery-tickets  are  in- 
struments of  gaming  within  the  meaning  of 
the  I  St  or  any  .other  Section  of  Act  III.  o( 
1867.  As  the  decision  of  that  point  in  favor 
of  the  appellants  would  probably  lead  to 
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legislative  action,  I  deem  it  expedient  that 
it  should  be  referred  to  the  High  Court,  and, 
pending  the  reference,  I  have,  as  matter  of 
form  (the  fines  having  been  paid),  confirmed 
the  sentence  of  the  Magistrate. 

The  advocate  for  the  appellants  referred 
to  Act  V.  of  1844  (which  has  not  been  ex- 
tended to  British  Burma)  to  show  by  im- 
plication that  lotteries  are  not  within  the 
provisions  of  Act  III.  of  1867,  and  urged 
that  o/Aer  instrumenis  of  gaming  to  be 
within  the  provisions  of  the  latter  Act  must 
be  instruments  ejusdem  generis  with  those 
specified,  and  that  Act,  being  a  penal  one, 
mast  be  construed  strictly. 

The  judgment  of  the  High  Court  was  de- 
livered as  follows  by — 

PeacocA,  C  f. — We  are  of  opinion  that 
lottery-tickets,  by  reference  to  which  it  is 
to  be  decided  whether  the  holder  or  purchas- 
er wins  the  whole  or  any  part  of  any  stakes, 
are  instruments  of  gaming  within  the  mean- 
ing of  the  ist  and  4th  Sections  of  Act  III. 
of  1867,  and  that  they  are  instruments  of 
gaming  of  a  nature  similar  to  cards. 

The  Recorder  has  not  sent  up  the  names 
of  the  parties,  and  therefore  we  cannot  pass 
any  regular  Judgment  under  Section  45,  Act 
XXI.  of  1863.  If  it  become  necessary,  the 
Recorder  must  send  up  a  supplementary  case 
stating  the  names  of  the  parties. 


The  22nd  July  1869. 
Present: 

The  Hon'ble  £.  Jackson  and  Dwarkanath 

Mitter,  fudges, 

Chmege  to  Jory— Culpable  homicide  not  amount- 
iafS  to  mnrder— Ponishment^Sectios  304, 
Penal  Code. 

Criminal  Appellate  Jurisdiction. 

'The  Queen  versus  Ameer  Khan  and  others. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  East  Burdwan,  on  a 
charge  of  culpable  homicide  not  amounting 
to  murder,  fsfc. 

Baboo  Rashbeharee  Ghose  for  Ameer  Khan. 


In  charging^  a  Jury  in  a  case  of  culpable  homicide 
not  amounting  to  murder,  a  Judge  should  call  upon 
the  Jury  to  state  which  description  of  culpable  homi- 
cide they  consider  the  accused  to  have  committed,  Sec* 
tion  304  ot  the  Penal  Code  prescribing  different  pun« 
tshments  for  that  offence.  Where  the  Judge  omitted 
to  require  the  Jury  to  do  this,  the  High  Court  held 
that  the  conviction  was  for  the  lighter  description  of 
I  the  offence. 

Jackson,  J. — It  has  not  been  shown  that 
there  was  any  misdirection  to  the  Jury  on 
any  point  of  law  which  could  in  any  way 
vitiate  the  proceedings  of  this  trial. 

The  pleader  for  the  appellant  Ameer  Khan 
urges  several  points  which  he  says  amount 
to  a  misdirection,  but  he  has  not  satisfied  us 
that  there  has  been  any  error  in  law  in  the 
course  of  the  summing  up  by  the  Judge 
to  the  Jury. 

The  Jury  found  the  prisoner  Ameer  Khan 
guilty  of  culpable  homicide  not  amounting 
to  murder  under  Section  304  of  the  Indian 
Penal  Code,  and  the  Judge  has  sentenced 
this  prisoner  to  transportation  for  life. 

The  pleader  for  the  prisoner  has  referred 
us  to  Section  3^4,  and  has  pointed  out  veiy 
correctly  that  the  punishment  laid  down 
in  that  Section  for  culpable  homicide  not 
amounting  to  murder  differs  in  different 
cases.  The  sentence  may  be  one  of  trans- 
portation for  life,  or  imprisonment  of  ei- 
ther description  for  a  term  which  may 
extend  to  ten  years,  and  also  fine,  if  the  act 
by  which  the  death  is  caused  is  done  with 
the  intention  of  causing  death  or  of  causing 
such  bodily  injur}'  as  is  likely  to  cause  death  • 
— or  imprisonment  of  either  description  for  a 
term  which  may  extend  to  ten  years,  or  fine, 
or  both,  if  the  act  is  done  with  the  know- 
ledge  that  it  is  likely  to  cause  death,  but 
without  any  intention  to  cause  death,  or  to 
cause  such  bodily  injury  as  is  likely  to  cause 
death.  The  Judge  should  therefore  have  call- 
ed upon  the  Jury  to  state  which  description  ^ 
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of  culpable  homicfde  the  Jury  considered 
proved  against  the  prisoner ;  and,  as  the 
Judge  did  not  do  so,  we  think  it  must  be 
held  that  the  conviction  was  for  the  lighter 
offence.  Looking  also  to  the  circumstances 
of  the  case,  it  does  appear  that  the  sentence 
passed  is  more  severe  than  the  offence  war- 
ranted. 

There  seems  to  have  been  only  one  blow 
struck,  and  the  blow  was  inflicted  in  a  mo- 
ment of  passion  and  anger,  and  although 
there  was  no  real  provocation,  there  was 
some  cause  to  excite  the  prisoner's  rage. 

But  the  prisoner's  conduct  alter  he  struck 
down  Madhub  Mundul  was  extremely  bad. 
He  made  no  attempt  to  raise  him  up  or 
restore  him,  but  only  thought  of  how  he 
was  to •  get  rid  of  the  body.  After  finding 
that  Madhub  was  dead,  he,  with  the  assist- 
ance of  others,  carried  off  the  corpse,  cut  off 
the  iead,  and  threw  both  the  head  and  body 
into  a  neighbouring  tank. 

The  sentence  we  would  pass  on  the  pri- 
soner is  rigorous  imprisonment  for  ten  years. 
The  Judge  will  see  that  a  warrant  to  that 
effect  is  issued. 

The  two  other  prisoners,  Nekra  Dome  and 
Narain  Dome,  have  also"  appealed,  and  the 
pleader  for  the  prisoner  Ameer  Khan  *as 
allowed  to  address  the  Court  on  their  behalf. 
But  we  see  no  reason  to  interfere  with  the 
conviction  and  sentence  in  their  case.  They 
were  chowkeedars,  and,  as  they  assisted  the 
first  prisoner  in  trying  to  escape  from  justice, 
^hey  have  been  very  properly  severely  pun- 
ished.   Their  appeal  is  ^therefore  rejected. 


The  26ih  July  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson. 

Judges, 

Order  to  prevent  obstmcttons—Cattle-trenMiii  ■ 
Section  62,  Code  of  Criminal  Procedore— Act 
III.  of  1857. 

Reference  to  the  High  Courts  under  Seciicm 
434  0/  the  Code  of  Criminal  Procedure^  hy 
the  Judicial  Commissioner  of  Assam, 

The  Queen  versus  Ameeruddeen  and  others. 

The  order  contemplated  by  Sectioo  62  of  tbe  Code 
of  Criminat  Procedure  is  a  particular  aod  specific  onder 
addressed  to  a  particular  person  or  particular  penats 
to  do  or  abstain  from  a  particular  act  or  particular  ads. 
That  Section  does  not  empower  a  Magistrate  to  pass  a 
general  order  to  persons  not  to  allow  their  cattle  or 
horses  to  run  at  large  on  the  public  roads  ;  nor  can  soch 
an  order  be  passed  under  Act  III.  of  1867,  which  appfies 
only  to  injury  done  by  cattle  to  crops,  &c.«  aod  to  the 
sides  of  public  roads  and  embankments. 

Norman,  J, — These  cases  have  been  sent 
up  by  the  Judicial  Commissioner  of  Assam. 

It  appears  that  the  Deputy  Commissioner 
of  Seebsaugor,  finding  that  great  incon* 
venience  and  mischief  were  caused  by  cattle 
found  straying  on  the  high  roads  about 
the  station  and  in  the  bazar,  on  the  13th  of 
March  last  issued  an  order  warning  owners 
of  cattle  to  take  proper  care  of  them,  and 
that,  if  they  let  loose  their  cattle  without 
any  one  to  look  after  them,  and  caused  snch 
mischief,  they  would  be  punished  under  Act 
V.  of  1861  and  other  laws  and  regulations 
relative  to  contempt  of  orders.  Notwith- 
standing this  order,  people  continued  to  allow 
cattle  and  horses  to  run  at  large  on  the 
roads.  The  Deputy  Commissioner  ordered 
that  such  cattle  should  be  seized  and  im* 
pounded,  and  on  the  owners  claiming  their 
cattle,  caused  proceedings  to  be  taken  against 
them  for  disobedience  of  the  order  of  the 
13  th  of  March.  The  parties  now  before  the 
Court  have  been  fined  in  divers  small  snmi 
from  one  rupee  to  five  rupees. 

The  Judicial  Commissioner,  there  being 
no  appeal,  sent  the  proceedings  before  this 
Court  under  Section  434. 
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And  the  main  questions  appear  to  be,  first, 
whether  that  order  was  one  which  under 
Section  62  of»the  Code  of  Criminal  Proce- 
dure the  Magistrate  was  competent  to  pass; 
and,  secondly,  whether  the  parties  now  be- 
fore the  Court  can  legally  be  punished  under 
Section  188  of  the  Indian  Penal  Code  for 
disobedience  of  that  order. 

The  Judicial  Commissioner  supposes  that 
the  defendants  were  punishable  under  Act 
III.  of  1857.  But  that  is  not  so.  The  pre- 
amble of  that  Act  recites  that  loss  and  in- 
jury is  suffered  by  cultivators  and  occupiers 
of  land  for  damage  done  to  crops  and  other 
produce  by  the  trespass  of  cattle,  and  that 
damage  is  done  to  the  sides  and  slopes  of  pub- 
lic roads  and  embankments  by  cattle  trespass- 
ing thereon,  and  that  it  is  expedient  to  make 
provision  for  the  disposal  of  cattle  found 
straying,  and  it  makes  provisions  for  such 
cases.  But  it  contains  no  enactment  provid- 
ing for  the  punishment  of  persons  causing 
nuisance  to  the  public  and  interruption  of 
traffic  by  allowing  cattle  to  stray  in  public 
roads  and  bazars. 

On  a  careful  consideration  of  the  22nd 
Section,  we  have  come  to  the  conclusion  that 
the  order  of  the  13th  of  March  is  not  one 
which  a  Magistrate  is  competent  to  make 
under  the  provisions  contained  in  it. 

The  order  in  question  is  of  the  nature  of 
a  bye-law,  an  attempted  exercise  of  a  sup- 
posed power  of  legislation  on  the  part  of 
the  Deputy  Commissioner.  The  Code  of 
Criminal  Procedure  was  passed,  as  appears 
by  its  preamble,  to  simplify  the  procedure 
of  certain  Courts  of  Criminal  Judicature. 
It  certainly  would  be  very  extraordinary  to 
find  in  such  a  Code  powers  given  to  Magis- 
trates to  make  regulations  or  bye-laws  for 
the  government  of  mt^nicipalities.  It  is 
clear  that  the  order  contemplated  by  Sec- 
tion 62  is  a  particular  and  specific  order 
addressed  to  a  particular  person  or  particular 
persons,  to  do  or  abstain  from  a  particular 
act  or  particular  acts — an  act,  in  short,  of  the 
nature  of  an  injunction  or  command  which 
the  Magistrate  is  to  make  in  a  judicial 
capacity  as  the  Judge  in  a  Criminal  Court; 
not  a  regulation  or  bye-law. 

We  think,  therefore,  that  the  parties  in 
question  could  not  be  convicted  under  Sec- 
tion 188  of  the  Indian  Penal  Code  of  disobe- 
dience of  the  order  of  the  Deputy  Commis- 
sioner by  allowing  their  cattle  to  stray 
about  the  roads. 

We  therefore  quash  the  conviction. 


The  Deputy  Commissioner  seems  to  have 
supposed  that  he  could  have  proceeded 
against  the  offenders  under  Section  34,  Act 
V.  of  1861.  That  seems  to  be  a  mistake. 
But  probably  some  of  them  might  have  been 
properly  punished  under  Section  283  of 
the  Indian  Penal  Code. 


The  26ih  July  1869. 
Present  : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson, 

Judges. 

False  claim— Execution  of  decree — Sections  209 
and  210,  Penal  Code. 

Criminal  Revisional  Jurisdiction. 

Revision    of    proceedings    in    the    case   of 
The  Queen  versus  Beegun  Mahtoon. 

Baboo  Nulleet  Chunder  Sein  for  the 

Prisoner. 

Where  a  person  applies  for  the  execution  of  a  decree 
which  has  already  been  executed,  his  offence  falls, 
not  under  Section  209,  but  Section  310  of  the  Penal 
Code.  Section  309  relates  to  false  and  fraudulent  claims 
in  a  Court  of  {Justice,  and  is  confined  to  the  Civil  Court 
in  which  the  original  suit  was  brought. 

Norman,  J, — The  prisoner,  a  mahajun, 
has  been  convicted  under  Section  209  of 
the  Indian  Penal  Code  of  dishonestly  mak- 
ing a  false  claim  in  a  Court  of  Justice,  and 
sentenced  to  one  year's  imprisonment  and 
a  fine  of  Rupees  200. 

On  a  petition  of  the  prisoner,  this  Court 
sent  for  the  papers  under  Section  404,  Code 
of  Criminal  Procedure. 

The  facts,  9s  found  by  the  Deputy  Com- 
missioner of  Lohardugga  and  the  Judicial 
Commissioner  of  Chota  Nagpore  on  appeal, 
are,  that  the  prisoner,  who  had  a  decree 
against  one  Chunda  Coraon,  applied  by  his 
vakeel  Bonomali  Lall  for  execution  of  that 
decree.  Chunda  Coraon  appeared  and  pro- 
duced a  receipt  signed  by  the  prisoner, 
shewing  that  the  decree  had  been  fully  sa- 
tisfied. This  the  prisoner  at  first  denied, 
but  eventually  admitted  to  be  the  case.  The 
decree  was  never  executed. 

The  prisoner's  vakeel  amongst  other 
things  contended  before  us  that,  the  settlement 
having  taken  place  between  the  prisoner 
and  Chunda  Coraon  out  of  Court,  and  pay- 
ment not  having  been  made  through  the 
Court,  and  not  being  certified  to  the  Court 
by  the  prisoner,  the  settlement  and  payment 
could  not  be  recognized.  But  Section  209 
relates  solely  to  the  Civil  Court  in  which 
the  original  suit  was  brought.    It  does  not  ' 
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say  that  the  settlement  shall  not  be  given 
in  evidence  in  any  Court  of  Justice,  or  in 
any  Court,  Civil  or  Criminal ;  and  therefore 
we  are  of  opinion  that  the  objection  to  the 
reception  of  evidence  of  the  settlement  irt 
the  Court  of  the  Deputy  Commissioner 
fails. 

But  we  think  that  the  prisoner  could  not 
be  convicted  under  Section  209.  That  Sec- 
tion relates  to  false  and  fraudulent  claims  in 
a  Court  of  Justice.  An  attempt  to  execute 
a  decree  cannot  correctly  be  described  as  a 
false  claim.  There  is,  in  fact,  a  distinct  Sec- 
tion which  provides  a  punishment  for  fraudu- 
lently causing  a  decree  to  be  executed  after 
it  has  been  satisfied,  m.,  210.  The  defend- 
ant did  not  cause  this  decree  to  be  executed, 
but  merely  attempted  to  do  so.  He  is  therefore 
punishable,  not  under  Section  209,  but  under 
Sections  2 1 1  and  210.  The  conviction  there- 
fore upon  Section  209  cannot  be  sustained. 
We  therefore  reverse  it,  and,  in  modification 
thereof,  order  that  the  prisoner  do  stand  con- 
victed under  those  Sections  of  fraudulently 
attemptfng  to  cause  a  decree  to  be  executed 
against  Chunder  Coraon,  the  prisoner  then 
well  knowing  that  the  same  decree  had  been 
fully  satisfied ;  and  for  such  his  offence  we 
dire'dt  that  he  be  imprisoned  for  the  period 
of  six  calendar  months,  to  be  computed  from 
the  date  from  which  the  former  sentence  of 
imprisonment  ran,  and  that  the  fine  of  200 
rupees  as  imposed  upon  the  prisoner  by  the 
Lower  Court  do  stand. 


The  27th  July  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby* 

Judges, 

Order  to  prevent  breach  lof  the'  peace^Section 
62,  and  Chapter  XXII.,  Code  of  Criminal 
Procedure. 

Reference  to  the  High  Courts  under  Section 
434  of  the  Code  of  Criminal  Procedure^  by 
the  Sessions  Judge  of  Backergunge. 

The  Queen  versus  (joluck  Chunder  (}ooho. 

The  power  of  issuing  orders  to  prevent  breaches  of 
the  peace,  &c.,  conferred  on  a  Magistrate  by  Section  63 
of  the  Code  of  Criminal  Procedure,  extends  only  to 
immoveable  property  of  the  description  set  fortti  in 
Chapter  22  ot  that  Code. 

Jackson,  J, — I  AM  of  opinion  that  the  view 
taken  by  the  Sessions  Judge  in  this  reference 
is  correct,  and  I  think  that  the  order  of  the 
^  Magistrate  and  the  previous  order  of  the ' 


Deputy  Magistrate  relating  to  the  custody  of 
this  large  sum  of  money  were  quite  unwar* 
ranted  by  law.  • 

Baboo  Kali  Mohun  Doss  appeared  to  sap- 
port  the  order  of  the  Magistrate.  He  took 
two  po.nts.  The  first  of  these  points  was  thit 
Section  62  justified  the  Magistrate  in  inter- 
fering with  money  in  the  hands  of  one  per- 
son to  which  another  person  laid  claim,  and 
in  respect  of  which  it  was  thought  likely 
that  a  quarrel  was  about  to  take  place  which 
might  lead  to  a  breach  of  the  peace.  It  ap* 
pears  to  me  as  clear  as  anything  can  be  that  the 
Section  referred  to  conld  have  no  pos«ble 
bearing  on  this  point.  The  Legislature  hu 
sufficiently  indicated  the  purposes  and  the 
extent  for  which  and  to  which  the  inter- 
ference  of  the  Magistrate  of  property  when 
adverse  claims  to  that  property  are  set  vp 
may  take  place.  That  interference  is  ei- 
pressly  restricted  to  immoveable  property  of 
the  kind  set  forth  in  the  ssnd  chapter  of 
the  same  Code. 

The  second  point  taken,  and  one  which 
surprised  me  coming  from  Baboo  Kali  Mo> 
hun  Doss,  was  that  this  Court  ought  deliber- 
ately to  commit  an  illegality  in  keeping  ia 
force  an  order  which  we  felt  and  knew  to  be 
warranted  by  law,  in  order  that  his  client  may 
avail  himself  of  the  circumstance  of  that  order 
to  keep  a  hold  on  that  property  till  he  conld 
bring  a  suit  for  the  possession  of  it. 

So  iar  as  any  question  arises  as  to  thi 
necessity  for  the  preservation  of  the  pro- 
perty,  it  is  quite  sufficient  to  say  that  thi 
case  in  which  some  measures  for  the  protec* 
tion  of  it  became  necessary  arose  some  sis 
months  ago ;  that  Baboo  Kali  Mohon  Doss'i 
client  has  been  now  for  some  time  in  thi 
possessioji  of  a  certificate  enabling  him  to 
administer  the  property  of  the  minor,  00 
whose  death  the  succession  to  that  property 
is  claimed ;  that  the  certificate  at  once  enabltf 
him  to  commence  the  suit ;  that,  even  withoitf 
the  possession  of  the  certificate,  the  Court 
would  have  had  a  discretion  to  allow  him  to 
commence  the  suit,  upon  his  own  case  being 
made  out ;  and  that,  consequently,  there  is  no 
reason  whatever  why  we   should  do  that 
which  we  know  to  be  illegal,  and  do  that 
simply  in  order  to  the  preservation  of  his 
property,  because  the  party  chose  to  take  an 
irregular  coarse,  and  apply  to  the  Magistrate 
when  the  Civil  Court  is  entrusted  with  full 
powers  to  take  measures  for  the  protection 
of  property,   I  think,  therefore,  we  are  bound 
to  declare  those  orders  to  be  illegal,  and  to 
order  them  to  be  set  aside. 
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The  27th  July  1869. 

•      Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Criminal  Misappropriation— Section  404,  Penal 

Code. 

Miscellaneous  Criminal  Case. 

Revision   of    proceedings    in    the    case    of 
The  Queen  versus  Nobin  Chunder  Sircar. 

Mr.  J.    W.  B,  Money  and  Baboo  Kheitur 
Mohun  Mookerjee  for  ihe  prisoner. 

Held,  tbat  it  is  not  necessary  for  a  conviction  for 
dbhonest  misappropriation  of  property  possessed  by  a 
decrased  person  at  the  time  ot  his  death,  under 
Section  404  of  the  Penal  Code,  that  the  accused  should 
misappropriate  to  his  own  use. 

■  Hbld,  by  Markby,  ^.,  that  under  Section  404  all 
the  elements  are  required  to  constitute  the  offence 
which  would  be  required  to  constitute  the  offence  of  cri- 
minal misappropriation  in  respect  of  a  person  who  is 
alive. 

Jackson,  J. — It  appears  to  me  that  no 
suificient  grounds  have  been  made  out  for 
disturbing  the  conviction  or  sentence  passed 
by  ihe  Magistrate  in  this  case.  The  prison- 
er has  been  convicted  under  Section  404 
of  the  Indian  Penal  Code.  The  Magistrate's 
conviciion  is  in  these  ^rords :  **  That  he  mis- 
**  appropriated  to  his  own  use  certain  property 
"knowing  that  such  property  was  in  the 
••  possession  of  a  deceased  person.'' 

The  case  set  up  by  the  learned  Counsel 
who  appeared  for  the  petitioner  was  that 
there  was  no  dishone&ty  in  this  case;  that 
the  petitioner  acted  in  good  faith  in  the 
prosecution  of  a  bond-fide  reasonable  claim 
of  right  on  behalf  of  the  zemindar,  his 
employer.  He  took  this  properly,  and  set 
up  a  claim  to  this  land,  not  in  any  case  for 
his  own  benefit,  but  solely  on  behalf  of  the 
semindar,  and  in  the  exercise  of  his  func- 
tions as  the  zemindar's  gomastah.  Mr. 
Money  told  us  that  this  was  a  proceeding  to 
which  gomastahs  exercising  their  ordinary 
functions  had  recourse  to  every  day,  and  that 
they  had  done  so  from  time  immemorial. 

It  seems  to  me  that  we  cannot  disturb  the 
conviction  unless  we  find  the  fact.  That  I 
think   we  are  not  competent  to  do.    The 


Magistrate  has  found,  I  think  upon  very 
fair  grounds,  that  there  was  a  dishonest  in- 
tention on  the  part  of  the  prisoner,  and  that 
he  took  this  property,  and  claimed  to  appro* 
priate  the  land  on  behalf  0/  the  zemindar^ 
not  under  any  honest  or  bond-fide  claim  of 
right,  but  rather  knowing  that  the  land  was 
lakheraj,  alleging  falsely  that  the  zemindar, 
had  previously  bought  it:  not  alleging  that 
it  fell  to  the  zemindar  on  the  death  of  the 
holder,  but  that  the  zemindar  had  a  title  to 
it  by  purchase:  that  rent  was  duein  respect 
of  the  land ;  and  that  the  ryot  had,  in  his 
last  hours,  directed  that  his  moveable  pro- 
perty should  be  appropriated  for  the  pay- 
ment of  the  arrears  of  rent.  The  Magis- 
trate found,  and  I  do  not  think  we  can  say 
he  was  wrong  in  finding,  that  the  land  was 
lakheraj ;  that  there  was  no  arrear  of  rent;  and 
that  the  allegation  of  the  ryot's  admission  in 
this  respect  was  false.  In  this  point  of 
view,  I  do  not  think  it  matters  whether  the 
gomastah  took  this  property  for  his  own ; 
because  if  we  find  he  took  moveable  pro-» 
perty  under  the  circumstances  described  in 
the  case,  it  is  quite  sufficient  for  the  purpose 
of  maintaining  the  conviction. 

But  then,  it  is  objected  that  the  Magistrate 
has  used  the  words  *'  misappropriated  to  his 
own  use."  No  doubt,  that  is  probably  a 
mistake.  It  is  not  necessary  for  the  pur- 
pose of  conviction  under  this  Section  that 
the  prisoner  should  misappropriate  to  his 
own  use.  The  words  of  the  Section  are  in 
the  alternative — "  misappropriate  or  convert 
to  his  own  use."  It  would,  therefore,  quite 
answer  the  meaning  of  the  Section  if  it 
was  found  that  he  misappropriated  this 
property  to  the  use  of  the  zemindar.  There 
is  no  evidence  that  this  property  was  actually 
converted  to  the  use  of  the  zemindar.  The 
prisoner  at  any  rate  took  it  and  misappropri- 
ated it,  and  whether  he  did  so  convert  it  to 
the  benefit  of  the  zemindar  or  himself  is  not 
very  material ;  at  any  rate,  the  error,  if  it  be 
an  error,  is  not  such  as  should  induce  us  to 
set  aside  the  conviction. 

As  to  the  observation  that  this  is  an  act 
continually  done  by  zemindars  and  their 
gomastahs,  I  can  only  say  that  if  it  be  moral 
for  zemindars  or  their  gomastahs  to  set  up 
a  fraudulent  claim  to  the  property  of  de- 
ceased persons  who  have  no  heirs,  the  sooner 
such  a  practice  is  discouraged,  and  the  sooner 
the  parties  are  brought  under  the  criminal 
law,  the  better.  I  think  there  is  no  reason 
for  interfering  with  the  conviction  and  sen- 
tence. 
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Markbyt  J, — ^I  am  of  the  same  opinion. 
When  the  application  was  made  in  the  first 
instance  that  this  record  should  be  sent  for, 
it  struck  me  at  the  time  that  there  would  be 
great  difficulty  in  making  out  any  question 
of  law  on  which  we  could   interfere.     But 
as  the  case  was  one  a  little  out  of  the  ordi- 
nary course,  and  somewhat  peculiar  in  its 
circumstances,  I  thought  it  better  to  send 
for  the  record.     But  I  must  say  that  now 
that  I  have  seen  the  evidence  and  the  record 
of  the  proceedings,  I  am  satisfied  this  ques- 
tion is  one  entirely  of  fact  for  the  Magis- 
trate before  whom  the  case  came.    The  of- 
fence charged  is  one  commonly  known  as  that 
of  robbing  a  dead  man.     I  go  all  the  length 
of  saying  that  under  Section  404,  all  ihe  ele- 
ments are  required  to  constitute  the  offence 
which  would  be  required  to  constitute  the 
offence  of  criminal  misappropriation  in  re- 
spect of  a  person  who  is  alive.    It  seems  to 
me  that  in  this  case  all  the  elements  of  this 
offence  were  established,  all  except  one  were 
undisputed,  and  that  one  was  whether  the 
misappropriation   of   the    property    by    the 
gomastah  was  or  was  not  a  dishonest  misap- 
propriation. 

The  Magistrate  has.  drawn  the  charge 
son>«what  more  narrowly  than  the  Section 
requires.  The  charge  as  drawn  by  him  is 
"misappropriation  by  the  prisoner  to  his 
own  use."  It  appears  to  me  necessary  that 
there  should  be  evidence  to  establish  the 
charge  as  it  is  drawn,  and  I  think  the  evidence 
does  establish  (if  it  is  believed)  the  charge 
as  framed.  The  gomastah  said:  "  The  appro- 
priation of  this  properly  by  me  was  not  a 
dishonest  appropriation  to  my  own  use.  It 
was  not  an  appropriation  to  my  own  use  at  all. 
It  was  taken  by  me  for  ihe  use  of  the  zemindar 
under  the  direction  of  the  dead  man  who 
was  in  debt  to  the  zemindar  for  rent."  The 
Magistrate,  I  think,  was  perfectly  justified 
in  disbelieving  that;  and  having  disbelieved 
it,  it  seems  to  me  quite  in  accordance  with 
the  ordinary  course  of  criminal  trial  to  infer, 
from  his  having  given  an  untrue  account  of 
how  he  came  by  the  property  (as,  in  fact,  the 
Magistrate  did  infer),  dishonesty  on  the  part 
of  the  prisoner. 

It  also  seems  to  me  open  to  the  Magistrate 
to  infer  that  it  was  a  dishonest  misappropri- 
ation to  the  use  of  the  gomastah  himself.  An 
inference  from  the  same  facts  that  the  pro- 
perty was  dishonestly  appropriated  for  the 
use  of  the  zemindar  would  have  been  an  in- 
ference of  a  dishonest  misappropriation,  and 
would  have  been  sufficient  for  conviction 
under  the  Section,  but  not  sufficient  under 


the  charge.  The  Magistrate,  however,  chose 
rather  to  infer  from  these  facts  that  it  was  a 
dishonest  misappropriation  to  jhe  use  of  ibe 
gomastah  himself,  which  on  this  evidence,  Id 
my  opinion,  he  was  justified  in  doing.  I  do 
not  think  we  are  empowered  under  the  Code 
of  Criminal  Procedure  to  interfere  with  this 
finding,  which  is  one  entirely  of  fact. 


The  3rd  August  1869. 

Present': 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Complaint— Procedure— SecUoQS  62  and  308, 
Code  of  Criminal  Procednre. 

Reference  to  the  High  Courts  under  Section 
434  ^f  ^^^  ^^^^  ^^  Criminal  Proceiwrt^ 
by  the  Sessions  Judge  of  the  2^'Pergun^ 
nahs, 

Kalidass   Bhuttacharjee    versus    Mohendio- 

nath  Chatterjee. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Kalidass  Bhuttacharjee. 

Baboo  Rajendronath  Bose  for  Mohendro 
Nath  Chatterjee. 

A  Magistrate  is  not  bound  to  adhere  to  any^  paitica* 
lar  Section  of  the  law  which  may  be  mentioned  by 
a  complainant  in  his  complaint,  out  may  apply  aty 
Section  which  he  thinks  applicable  to  the  case  so  loog 
as  the  parties  are  not  misled  and  the  proper  procedaic 
is  observed.  He  may  re-call  an  order  which  he  fiads 
to  be  wrong",  and  substitute  any  other  which  he  nay 
think  ri^ht  under  the  law. 

Where  a  Magistrate  dismissed  a  complaint' under 
Section  30S  of  the  Code  of  Criminal  Procedure,  it  wis 
HELD  that  it  was  competent  for  him  to  pass  ta 
Order  under  Section  62  of  that  Code  in  the  same  case* 
provided  he  called  on  the  defendant  to  show  cause  why 
section  62  should  not  be  applied. 

Kemp,  J. — ^This  was  a  reference  under 
Section  434  of  the  Code  of  Criminal  Pro- 
cedure by  the  Sessions  Judge  of  the 
24-Pergunnahs  in  a  case  in  which  he  is  of 
opinion  that  the  order  of  the  Cantonment 
Magistrate  of  Barrackpore  is  illegal,  and 
ought  to  be  quashed.  It  appears  that  in  j 
this  case  Kalidass  Bhuttacharjee  petitioned 
the  Magistrate  that  the  defendant  Mohendro 
Nath  Chuttopadhja  was  erecting  a  wall 
which  obstructed  the  drain  of  his  (the 
plaintiff's)  house.  His  petition  was  present- 
ed  on  the  8th  of  June,  and  Kalidass  was 
examined  briefly.    He  stated  that  the  drain 
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was  an  old  one,  and  that  Mohendro  Nath,  in 
erecting  a  wall,  was  obstructing  that  drain. 
The  Magistrate  directed  the  police  to  stop 
the  erection  of  the  wall,  and  intimated  his 
intention  of  visiting  the  spot  in  person. 
This  was  on  the  8th  of  June,  and  on  the  i  ith 
of  June  the  Magistrate  took  up  the  case,  and 
held  that  Section  308  of  the  Procedure  Code 
did  not  apply  to  the  case ;  but,  as  there  was 
no  apprehension  of  a  breach  of  the  peace, 
he  refened  the  plaintiff  to  a  Civil  Court  for 
redress.  On  the  same  date,  the  Magistrate 
states  that,  after  writing  the  above  order,  Sec- 
tion 62  of  the  Code  of  Criminal  Procedure 
was  brought  to  his  notice  2iS  one  under  which 
he  could  dispose  of  the  case,  and  that,  as  he 
was  of  opinion  that  the  plaintiff  was  in  pos- 
session of  the  drain,  and  the  defendant's  build- 
ing a  wall  would  cause  an  obstruction  of  the 
drain  and  an  inconvenience  and  annoyance 
to  the  persons  living  in  the  house,  he  should 
be  prevented  from  doing  so.  He  therefore 
made  an  order  under  Section  62  that  the 
defendant  was  to  leave  the  drain  open,  and 
to  cease  building  the  wall. 

It  has  been  contended  before  us  that,  having 
passed  the  first  order,  the  Magistrate  was  not 
competent  to  pass  any  orders  at  all  under 
Section  62,  and  that,  even  if  he  was  compe- 
tent to  do  so,  he  ought  to  have  given  the  de- 
fendant an  opportunity  pf  being  present 
and  of  being  heard,  so  as  to  enable  him  to 
show  cause  why  such  an  order  should  not 
be  passed.  We  think  that,  on  the  first  con- 
tention, the  Magistrate  was  competent,  when 
he  found  that  the  plaintiff's  case  did  not 
come  under  the  Section  under  which  he 
had  put  it,  namely.  Section  308,  to  apply 
any  other  Section  of  the  Code  of  Criminal 
Procedure  which  applied  to  that  case  ;  but 
we  thii^  that,  before  proceeding  to  apply 
Section  62,  the  Magistrate  ought  to  have 
given  the  defendant,  Mohendro  Nath,  an 
opportunity,  for  showing  cause,  either  by 
giving  evidence  or  in  any  way  in  his  power, 
why  the  provisions  of  Section  62  should 
not  be  applied  to  the  case.  Not  having  done 
so,  we  think  that  the  decisions  of  the  Ma- 
gistrate are  irregular,  and  that  they  must 
be  set  aside. 

This  order  will  not  prevent  the  Magistrate 
from  taking  up  the  case  again  on  a  formal 
application  from  Kalidass  Bhuttacharjee,  and, 
after  hearing  both  parties,  and  making  neces- 
sary enquiries,  from  passing  such  orders  as 
he  may  deem  right  and  proper. 

Markdy,  y, — I  am  of  the  same  opinion. 
There  is  a  good  deal  of  what  was  ssud  by 
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the  Sessions  Judge  in  his  order  of  reference 
with  which  I  am  not  at  present  prepared 
to  concur;  nor  am  I  at  all  prepared  to  say 
that  this  was  not  a  case  in  which  the  Magis- 
trate could  pass  an  order  under  Section  62, 
or  that  there  was  not  evidence  before  him 
suflScient  for  that  purpose.  Moreover,  my 
opinion  at  present  is  that  a  Magistrate  is* 
not  bound  to  adhere  to  any  particular  Sec- 
tion which  xpay  happen  to  be  mentioned 
by  the  complainant  in  his  complaint,  but 
he  may  apply  any  Section  of  the  law  which 
he  thinks  applicable  to  the  case  as  long  as 
the  parties  are  not  misled,  and  as  long  as 
the  proper  procedure  prescribed  for  the 
purpose  has  been  observed ;  nor  do  I  doubt 
that  a  Magistrate  who  has  made  an  order 
which  he  finds  to  be  wrong  may  recall  that 
order,  and  in  its  stead  substitute  any  other 
order  he  may  think  right  under  the  law. 
But  my  ground  in  concurring  to  set  aside 
the  orders  of  the  Magistrate  in  this  case  is 
that  the  alteration  made  by  the  Magistrate 
was  made  in  the  absence  of  the  parties 
after  they  had  left  the  Court,  and  Aere  is 
nothing  in  this  record  which  could  satisfy 
us  that  it  was  brought  to  the  notice  of  the 
parties  that  that  order  was  about  to  be  re- 
called, or  that  they  had  any  opportunity-  of 
showing  cause  why  it  should  not  be  so  re- 
called and  altered.  The  order  passed  under 
Section  62  is  thus  illegal,  being  passed  ex 
parte  by  the  Magistrate  without  the  know- 
ledge of  the  parties,  and  in  a  manner  behind 
their  backs  after  they  had  left  the  Court, 
thinking  that  the  case  had  been  finally  dis- 
posed  of  by  the  Magistrate  under  another 
Section,  and  having  no  idea  that  the  first 
order  passed  by  the  Magistrate  was  going  to 
be  set  aside.  On  that  ground,  and  on  that 
ground  alone,  I  think  that  the  Magistrate's 
orders  should  be  set  aside. 


The  3rd  August  1869. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges. 

Civil  Court—Committilent^Section 
193,  Penal  Code, 

Reference  to  the  High  Courts  under  Section 
/f^^  of  the  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  ofRungpore. 

The  Queen  versus  Jan  Mahomed. 

Where  a  Civil  Court  sends  an  offence  under  Section 
193  of  the  Penal  Code  to  a  Magistrate  for  investigation 
and  commitment,  if  necessary,  the  Magistrate  cannot 
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fcturn  the  case  to  the  Civil  Court,  lior  can  the  Civil 
Court,  after  it  has  sent  a  case  to  the  Magistrate,  commit 
It  to  the  Sessions.  The  Magistrate  should  himself  pro- 
ceed with  the  case,  and  take  evidence  therein. 

Reference. — From  a  proceeding  of  the 
Moonsiff  ot  Bhotmaree  as  detailed  in  English, 
it  appears  that  one  Jan  Mahomed,  alons  with 
his  brother  Pan  Mahomed,  was  sued  before 
him  upon  a  bond  alleged  to  have  been  exe- 
cuted by  them  to  one  Durbaroo  Sircar.  On 
the  4th  June,  the  defendants,  through  their 
vakeel,  nled  a  written  statement  containing 
the  usual  verification,  and  denied  the  execu'^ 
tion  of  the  bond.  Afterwards  the  case  was 
postponed  to  the  22nd  Tune,  when  Jan 
Malx>med  alone  presented  a  petition  to  the 
effect  that  he  alone  did  execute  the  bond,  and 
wanted  to  settle  the  matter  by  agreement. 
Upon  this,  oath  was  administered  to  Jan 
Mahomed,  and  he  swore  to  the  same  effect. 
As  there  was  thus  found  by  the  Moonsiff  a 
variance  between  his  statements  made  on 
both  these  occasions,  the  Moonsiff  thought  it 
proper  to  send  the  record  to  the  Magistrate  in 
order  1p  the  completion  of  the  preliminary  in- 
vestigation, if  necessary,  and  the  commitment 
of  Jan  Mahomed  before  the  Court  of  Session. 
This  was  on  the  26th  June,  and  the  record 
was  accordingly  transmitted  to  the  Magis- 
trate ;  but  the  Magistrate,  without  complet- 
ing the  enquiry  himself,  and  committing  the 
accused  to  the  Sessions,  sent  the  case  back  to 
the  Moonsiff,  fixing  the  14th  July  as  the  day 
for  trial  before  the  Sessions. 

The  Moonsiff  accordingly,  on  receiving 
back  the  record  after  correction,  framed  a 
charge  under  Section  193  of  the  Indian 
Penal  Code^  and  committed  it  to  the  Sessions 
on  the  —  June  last 

The  committinfi[  order  of  the  Moonsiff,  if 
such  it  can  be  called,  is  illegal.  When  the 
Moonsiff  did  once  make  over  the  case  to  the 
Magistrate  for  investigation  on  a  criminal 
charge,  his  order  of  commitment,  after  the 
case  was  illegally  made  ever  to  him  by  the 
Magistrate,  is  contrary  to  law. 

Now,  it  appears  to  me  that  the  case  is  not 
properly  before  the  Court,  and  I  think  the 
Irregularity  is  of  such  a  serious  nature  that 
the  whole  proceeding  should  be  quashed. 

My  reasons  are,  /x/,  that,  when  once  a 
Civil  Court  makes  over  a  case  to  the  Magis- 
trate for  investigation,  it  must  be  disposed 
of  by  the  Magistrate  either  by  the  discharge, 
acquittal,  conviction,  or  commitment  of  the 
accused.  It  caimot  be  returned  to  the  Ctvil 
Court    (3    Agra    ti,    Prinsep's    Criminal 


Procedure  Code>  page  64,  first  edition).  In 
this  also,  when  the  case  was  once  made  over 
to  the  Magistrate,  it  was  clearly  beyond  the 
power  of  the  Magistrate  to  ref<ir  it  to  tin: 
Moonsiff  again  for  correction  or  dfawiflf 
up  a  charge. 

2nd, — From  the  proceedings  of  the  Moon* ' 
siff,  dated  26th  June,  it  seems  as  if  he  wai 
referring  the  case  to  the  Magistrate  for  io* 
vestigatbn;  but  the  record  shows  that  he 
did  not  administer  oaths  to  the  witnesses,  so 
that  his  proceedings  take  the  shape  as  that 
of  a  committing  officer. 

yd, — Nothing  can  be  made  out  from  a 
charge  as  has  been  framed  by  the  Moonsiff— 
what  was  the  stage  of  the  judicial  ptoceediog, 
and  what  were  the  statements  which  cod- 
stituted  the  offence  on  which  the  accused 
has  been  committed  by  the  Moonsiff.  From 
all  this  it  is  evident  that  the  proceedings 
throughout  the  case  from  beginning  to  com- 
mitment are  illegal. 

As  the  accused  is  up  to  this  tine  ia 
hajut  in  default  of  bail,  I  send  up  the  ose 
to  the  Honorable  Court  without  caUing  for 
an  explanation  from  the  Lower  Cout,  as 
delay  would  subject  the  parties  to  laoie 
vexation  and  trouble. 

Judgment  of  the  High  Court, 

Kempy  y, — In  this  case  the  offence  was 
one  against  public  justice  (Section  193). 
It  can  be  entertained  in  the  Criminal  Cooit 
with  the  sanction  of  the  Civil  Court  before 
whom  the  offence  was  committed. — {VUe 
Section  169,  Code  of  Criming  Procedure.) 

The  Moonsiff  sent  the  case  for  invert^ 
tion  to  the  Magistrate  under  Section  171, 
Code  of  Criminal  Procedure:  the  Ma^ 
trate  returned  the  case  to  the  Moonsiff,  who 
has  committed  the  accused  to  ihe  S^iriooi 
on  a  charge  under  Section  193  of  the  ladtaa 
Penal  Code. 

The  Moonsiff,  as  the  case  was  triable  is 
the  Sessions  Court,  was  competent  to  com* 
mit,  instead  of  sending  the  case  to  the  Ma- 
gistrate for  investigation  (Section  173,  Code 
of  Criminal  Procedure),  and  we  think  it  M 
perhaps  irregular  in  the  Moonsiff  commit- 
ting the  case  himself  after  sending  it  to  the 
Magistrate  for  investigation  and  commit- 
ment. We  direct  the  Judge  to  instruct  the 
Magistrate  to  proceed  according  to  law 
after  taking  the  evidence.  The  papers  of 
the  case  are  returned  to  the  Judge. 
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The  3rd  August  1 869. 
•     Present : 

m 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

fudges, 

Mkchief— Unlawhil  assembly— Riglit  of  defence 
of  private  property— Clause  4,  Section  Z05, 
Penal  Code. 

Reference  to  the  High  Court y  under  Section 
434  9f  ^^^  ^^^^  9f  Criminal  Procedure^ 
by  the  Sessions  fudge  of  the  2^-Pergun- 
nahs^ 

The  Queen  versus  Raj   Kisto  Doss  and 

others. 

Where  land  in  the  possession  of  A  was  encroached 
00  by  the  servants  of  B  who  committed  mischief  on  the 
land,  and  the  servants  of  A  assembled  and  resisted  the 
CBCPoacfameBts,  the  High  Court  declined  to  interfere 
villi  the  Magistrate's  order  convicting  the  servants  of 
A  of  nniawful  assembly,  as  there  was  no  error  in  law  in 
Ike  order  of  the  Magistrate,  who  found,  as  a  fact,  that 
the  right  of  defence  of  private  property  has  ceased 
onder  Clause  4,  Section  105  of  the  Penal  Code. 

Reference, — ^It  appears  from  the  evidence 
In  the  case  that  the  people  of  Goluck 
Cbunder  Haldar  were  excavating  a  khal, 
and  in  doing  so  they  encroached  on  the  lands 
of  Issar  Chunder  Mundnl,  and  committed 
miachief  by  cutting  the  land,  and  throwing 
earth  on  it.  The  defendants,  on  behalf  of 
Issur  Chunder  Mundul,  assembled  and  op- 
posed the  encroachment,  and  the  Deputy 
Magistrate  has  convicted  the  people  of  Issur 
Chunder  Mundul  .of  the  charge  of  unlawful 
assembly.  It  seems  to  me  that  the  convic- 
tion is  wrong  on  two  grounds.  In  the  first 
place  it  appears  from  the  evidence  that  the 
land  was  in  the  possession  of  Issur  Mundul, 
and  that  the  people  of  Goluck  Chunder 
were  the  aggressors :  the  present  defendants, 
therefore,  were  justified  in  resisting  the  acts 
of  Goluck  Chunder,  and  protecting  their 
property. 


In  the  second  place,  the  right  to  excavate 
the  khal  was  not  disputed,  but  the  defend- 
ants opposed  the  appropriation  of  Issur's^ 
land  for  the  purpose  of  the  khal.  Their  ob- 
ject, therefore,  could  never,  have  been  one 
of  those  contemplated  in  the  3rd,  4th,  and  8th 
Clauses  of  Section  141.  They  were  not 
going  to  commit  mischief,  or  seeking  to 
deprive  any  person  of  property  or  right,  of 
to  compel  any  one,  by  criminal  force,  to  do 
what  he  ought  not  to  do,  or  to  omit  what  he 
ought  to  do.  They  were  exercising  the* 
right  of  private  defence  of  property  under 
Section  104,  and  it  is  not  found  that 
they  exceeded  these  limits,  and  therefore  they 
had  no  such  common  object,  nor  did  they 
commit  any  such  act,  as  would  convert  their 
assembling,  which  was  at  first  for  a  legal 
purpose,  into  an  unlawful  assembly.    « 

Under  these  circumstances,  I  think  that 
the  order  of  the  Deputy  Magistrate  as  re- 
gards the  petitioners  should  be  set  aside.  " 

Judgment  of  the  High  Court, 

Markhy^J, — We  do  not  think  there  i» 
any  error  in  law  in  the  decision  of  the 
Deputy  Magistrate.  He  finds  as  a  fact  that 
there  was  an  assembly,  the  members  of 
which  were  punishable  under  Section  143. 
He  disposes  of  the  defence  set  up,  that  the 
prisoners  acted  in  the  exercise  of  their 
right  of  private  defence,  by  finding  that 
the  mischief,  which  the  prosecutor's  party 
were  alleged  to  have  committed  at  all,  had 
been  completed  before  the  assembly,  nor 
does  it  appear  to  have  been  suggested  that 
the  mischief  was  likely  to  be  renewed; 
From  that  the  Magistrate  infers  that  the 
real  object  of  the  assembly  was  to  prevent 
the  cutting  of  the  khal ;  at  any  rate,  he  finds 
the  right  of  private  defence  had  ceased 
under  Clause  4  of  Section  105  of  the  Indian 
Penal  Code.  We  see  no  error  in  law  in  this 
conclusion,  and  therefore  decline  to  inter- 
fere. 
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The7th  August  1869. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chte/ 
Justice^  and  the  Hon'ble  Dwarkanalh 
Mitter,  Judge. 

Evidence  of  prisoners— -Certificate— Hig^h  Court 
—Postponement  of  .trial— Sections  X99»  20S 
and  367,  Code  of  Criminal  Procedure. 

Revision  ofproceedin  gsunder  Section  40$  of 
the  Code  of  Criminal  Procedure  in  the 
ease  of 

The  Queen  versus  Radhoo  Jana  and  others. 

Baboo  Juggadanund  Mookerjee  for  the 
'  Government. 

Section  199  of  the  Code  of  Criminal  Procedure  relates 
to  the  examination  ot  witnesses,  and  does  not  apply  to 
the  examination  of  prisoners. 

Held  that,  where  the  provisions  of  Section  205  of  the 
Code  of  Criminal  Procedure  are  not  observed,  and  there 
is  no  certificate  by  the  Magistrate  that  the  examination 
of  the  aocused  was  taken  in  the  hearing  and  in  the 
presence  of  that  officer,  and  there  is  no  statement  that 
*  that  examination  contains  the  whole  statement  of  the 
accused,  a  Sessions  Judge  acts  rightly  in  rejecting  the 
evidence,  and  not  allowing  it  to  go  to  the  Assessors. 

The  High  Court,  as  a  Court  of  revision,  cannot  say 
thai *a  Sessions  Judge  is  wrong  in  point  of  law,  because 
he  does  not,  in  the  exercise  of  his  discretion  under 
Section  367,  postpone  a  case  for  the  evidence  of  a  wit- 
ness* 

This  case  arose  out  of  the  following  petition 
of  the  Government  of  Bengal : — 

That,  in  a  case  of  dacoity,  the  prisoners 

noted  in  the  margin  were 
I.  Radhoo  Jana.    committed   for  trial  before 

4.  Madhoo  Doss,    napore.     It    appears    that 

they  were  released  on  the 
14th  June  last  by  the  said  Sessions  Judge  on 
the  ground  that  their  confessions  before  the 
Deputy  Magistrate  were  not  properly  record- 
ed|  and  the  certificate  had  been  omitted.  The 
Sessions  Judge  remarks :  *'  After  the  close  of 
"  the  case,  the  prosecutor  applied  for  an  ad- 
"joumment  to  summon  the  Deputy  Magis- 
f'trate.  After  some  conversation,  this  was 
"  refused,  because,  although  the  Deputy  Ma- 
"  gistrate's  examination  might  possibly  supply 
**the  defective  certificate,  it  could  not  cure 
<'the  fact  that  the  questions  asked  the  ac- 
<'cused  had  not  been  included  in  the  examin- 
ed ation ,  or  the  impression  left  in  the  mind  of 
<*the  Court  by  the  carelessness  with  which 
<'the  duty  of  recording  the  said  confessions 
'  in  their  faces/'* 

Sic,  in  ifri^. 


The  Sessions  Jndge  further  remarks  that 
"  the  Court  further  directs  that,  as  the  vcr- 
"  diet  is  in  the  nature  of  *  uift)roven '  raiher 
"than  *not  guilty,'  because,  morally  speak- 
"  ing,  the  Court  entertains  no  doubt  that  some 
"of  the  property  is  stolen  property,  that  the 
"  articles  be  disposed  of  as  follows." 

From  the  above  it  is  clear  that  the  pri- 
soners have  been  acquitted,  simply  because, 
in  the  opinion  of  the  Sessions  Judge,  the 
confessions  were  inadmissible,  becaase  the 
Deputy  Magistrate  had  committed  some 
irregularities  in  recording  them  and  certify- 
ing them  in  the  manner  he  had  done. 

That  in  a  letter  No.  77,  which  the  Ses- 
sions Judge  wrote  to  the  Magistrate  of 
Midnapore  after  the  above  trial,  there  appear- 
ed the  following  passage: — 

"There  should  always  be  a  judicial  re- 
"cord  by  the  Magistrate  of  the  special  dr- 
"cumstances  under  which  confession  was 
"received,  showing  in  whose  custody  the 
"prisoner  was,  and  how  far  he  was  quite  a 
"  free  agent.  {Note. — ^The  points  to  look  to 
"  chiefly  are  the  custody,  the  demeanour  of 
"  the  accused,  and  nature  of  his  replies ;  his 
"apparent  motive  for  confessing,  and  whe- 
"  ther  that  motive  has  been  induced  by  any 

improper  influence  and   by  an  improper 

person.] 

"The  proceeding  had  better  be  a  roobo- 
"  karree  to  be  drawn  up  and  prefixed  to  the 
"confession,  not  a  quasi-certificate  at  the 
"foot  in  the  case." 

Your  petitioner  submits — 

First, — That  the  confessions  were  ad- 
missible in  evidence,  and  that  the  Judge 
should  have  laid  them  before  the  Assessois, 
and  the  objection  urged  by  the  Judge  affed- 
ed  the  credibility,  not  the  admissibility,  of 
the  confessions;  and,  further,  that,  if  the 
Judge  distrusted  the  confessions,  he  should 
have  taken  the  evidence  of  the  Deputy  Ma- 
gistrate himself. 

Second, — ^That  the  Sessions  Jndge  has 
no  authority  by  law  to  issue  general  orders 
which  arc  not  warranted  by  law. 

Your  petitioner,  therefore,  prays — 

That,  after  calling  for  the  records  of  the 
case,  your  Lordships  will  be  pleased  to  set 
aside  the  order  of  the  Sessions  Judge,  and 
direct  a  new  trial  of  the  prisoners. 

Your  petitioner  further  prays  that  your 
Lordships  will  be  pleased  to  direct  the  Ses- 
sions Judge  to  withdraw  the  instructions 
contained  in  his  letter  No.  yj. 
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Judgment  of  the  High  Court, 

Peacock^  a  J, — ^We  have  heard  this  case 
in  the  absence  of  the  accused.  I  am  not 
sure  that  we  could  make  an  order  for  a  new 
trial  in  their  absence,  but  it  is  unnecessary 
to  consider  that  question  now,  because  it  ap- 
pears to  me  that  we  ought  not  to  set  aside 
the  judgment  of  acquittal,  and  order  a  new 
trial. 

Section  199  of  the  Code  of  Criminal 
Procedure,  to  which  reference  has  been  made, 
relates  to  the  examination  of  witnesses,  and 
does  not  apply  to  the  examination  or  con- 
fession of  prisoners.  The  Section  applica- 
ble to  this  branch  of  the  subject  in  the  old 
Code  of  Criminal  Procedure,  which  was  in 
force  when  these  prisoners  were  tried,  are 
Sections  203  to  208  inclusive. 

Section  205  enacts  that  the  examination 
"shall  be  attested  by  the  signature  of  the 
Magistrate,  who  shall  certify  under  his  own 
hand  that  it  was  taken  in  his  presence  and 
In  his  hearing,  and  contains  accurately  the 
whole  of  the  statement  made  by  the  ac- 
cused person." 

The  examination  in  this  case  did  not 
follow  the  directions  of  that  Section. 
There  is  no  certificate  that  it  was  taken  in 
the  hearing  and  in  the  presence  of  the 
Magistrate  (although,  no  doubt,  it  was  so), 
nor  is  there  any  statement  that  it  contains 
the  whole  of  the  statement  made  by  the 
accused  person. 

It  was  admitted  by  the  learned  pleader  for 
the  Government  that  the  examination  was 
not  strictly  accurate.  It  appears  to  me  that 
it  was  wholly  wanting  in  the  requisites  of 
Section  205. 

Section  366  enacts  that  "  the  examination 
of  the  accused  person  before  the  Magistrate 
shall  be  given  in  evidence  at  the  trial.  The 
attestation  of  the  Magistrate  shall  be  suffi- 
cient primd-facie  proof  of  such  examina- 
tion, and  such  attestation  shall  be  admitted 
without  proof  of  the  signature  to  it,  unless 
the  Court  shall  see  reason  to  doubt  its 
genuineness." 

That  Section  makes  the  examination  of  an 
accused  person  taken  before  the  Magistrate 
admissible  in  evidence,  but  that  is  when  the 
examination  is  taken  down  and  certified  by 
the  Magistrate  in  the  manner  required  by 
the  Act.  The  attestation  mentioned  in  this 
Section  must  mean  attestation  in  conform- 


ity with  Section  405.  There  was  no  certi- 
ficate in  compliance  with  the  requirements 
of  Section  205,  and  therefore  the  confession 
was  not  admissible  in  evidence,  and  the 
Judge  was  right  in  rejecting  it,  and  not 
allowing  it  to  go  to  the  Assessors,  or  acting 
on  it  himself. 

But  it  is  said  that  the  Judge  was  wrong 
in  not  postponing  the  trial,  and  sending  for 
the  Deputy  Magistrate  to  make  good  by  his 
evidence  that  which  was  deficient  in  the 
record  of  examination.  Whether  the  Judge 
exercised  a  sound  discretion  or  not  in  not 
postponing  the  trial,  and  not  sending  for  the 
Deputy  Magistrate,  it  is  not  necessary  for 
the  Court  to  decide. 

Section  367  enacts,  that ''  it  shall  be  in  the  , 
discretion  of  the  Court"  (that  is,  the  Court 
of  Session)  *'  at  any  stage  of  a  trial  to  sum- 
mon and  examine  any  witness  whose  evi- 
dence it  shall  consider  essential  to  the  just 
decision  of  the  case." 

But  the  fact  of  the  Judge  not  having 
postponed  the  case,  and  not  having  summon* 
ed  the  Deputy  Magistrate,  is  not  an  error 
in  point  of  law,  but  an  error,  if  it  is  an  error 
at  all,  in  the  exercise  of  his  discretion. 
This  Court,  as  a  Court  of  revision,  cannot 
say  that  the  Sessions  Judge  was  wrong  in 
point  of  law  in  not  postponing  the  trial,  or  in 
the  exercise  of  his  discretion  in  not  sum- 
moning the  Deputy  Magistrate.  Under 
these  circumstances,  it  appears  to  me  that 
this  Court,  as  a  Court  of  revision,  has  no 
power  to  interfere  with  the  decision  of  the 
Jud^e  passed  in  accordance  with  the  opi- 
nion of  the  Assessors. 

It  is  said  that  the  Judge  simply  says  that 
the  case  was  in  the  nature  .of  'unproven'  - 
rather  than  '  not  guilty ;'  but  still  there  was  a  • 
verdict  of  acquittal.  The  parties  were  put 
on  their  trial,  and  were  acquitted.  There  is 
no  point  of  law  on  which  we  can  say  that  the 
Judge  was  wrong  in  acquitting  the  prisoners, 
and  therefore,  as  a  Court  of  revision,  we  can- 
not set  aside  the  acquittal. 

With  reference  to  the  general  suggestions 
of  the  Judge  to  the  Magistrate,  it  appears 
to  me  that  that  is  not  judicial  matter  which 
can  be  decided  by  this  Court  judicially,  but 
it  is  a  matter  which  ought  fo  be  referred 
to  the  English  Department  of  the  Court, 
in  order  that  they  may  give  such  directions 
with  reference  to  that  order,  and  with  re- 
ference to  what  the  Magistrate  may  have 
done  under  it,  as  they  may  think  just  and 
proper. 
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The  application  is  refused,  and  the  letter 
of  the  17th  day  of  June  1867,  containing  the 
general  suggestions  of  the  Judge  to  the 
Magistrate,  is  referred  to  the  English  Com- 
mittee for  orders. 


The  19th  August  1869. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Milter,  Judges, 

High  Court— Section  434,   Code  of  Criminal 
•  Procedure. 

Reference  to  the  High  Court,  under  Section 
424-of  the  Code  of  Criminal  Procedure,  hy 
the  Judicial  Commissioner  of  Chota  Nag- 
pore, 

The  Queen  versus  Joykishen  Lall,  Head 

Constable. 

The  High  Court  can  only  interfere  under  Section  434, 
Code  of  Criminal  Procedure,  when  there  is  some  ille- 
gality in  the  proceedings  of  a  Lower  Court. 

Glover,  J, — Wk  are  unable  to  interfere  in 
this  matter  under  Section  434,  Code  of  Cri- 
minal Procedure.  That  Section  refers  only 
to  cases  in  which  there  has  been  some  illegal- 
ity in  the  proceedings  of  the  Court  below. 

In  the  present  case  it  cannot  be  said  that 
there  was  anything  illegal  in  the  Deputy 
Magistrate's  order.  He  chose  to  disbelieve  the 
evidence  in  support  of  the  accused's  inno- 
cence, and  to  punish  him  with  a  fine.    His 


decision  ihay  have  been  against  the  weight 
of  evidence,  but  it  was  not  an  illegal  one,  and 
therefore  this  Court  has  no  jurisdiction  to 
amend  it. 


The  19th  August  1869. 
Present: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges.  . 

Procedure— Court  of  Session— Commitment- 
Section  435,  Act  VIIL  of  1869. 

Criminal  Revisional  Jurisdiction. 

Reference  in  the  case  of 
The  Queen  versus  Wazur  Singh. 

The  power  of  commitment  conferred  00  a  Coort  of 
Session  does  not  extend  to  a  case  which  is  triable  by  a 
Magistrate.  Section  435,  Act  VI II .  of  i86g^  refiecs  only 
to  cases  not  triable  by  a  Magistrate. 

Glover,  J,—Wk  think  that  the  Sessions 
Judge's  order  for  commitment  should  be 
quashed.  . 

The  offence  of  which  the  accused  had  been 
convicted  by  the  Magistrate  was,  as  is  ad< 
mitted  by  the  Sessions  Judge,  one  triable  bf 
a  Magistrate,  and  therefore  it  was  beyond  die 
power  of  the  superior  Court  to  annul  the 
conviction  and  order  a  commitment. 

Section  435*  Act  VIIL  of  1869,  refers  only 
to  cases  which  are  not  triable  by  a  Magistnte, 
and  in  which,  therefore,  he  had  exercised  a 
jurisdiction  that  did  not  belong  to  him. 
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The  ai8t  August  1869. 

•        Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chie/ 
yusitte,  and  the  Hon^ble  Dwarkanath 
Mitter,  Judge. 

Proce4«re—High  Court— Sttspensioa  of  sen- 
tence— Imprisonment— Section  405,  Code  of 
Criminal  procedure. 

Criminal  Revlsional  Jurisdidlon. 

Revision  0/ proceedings  under  SeClion  404.  of 
the  Code  of  Criminal  Procedure, 

In  the  matter  of  Kishen  Soonder  Bhuttachar- 
jee  and  another,  Petitioners. 

Baboos  Ashootosh  Chatter  jee  and  Sreenath 
Banerjee  for  Petitioners. 

The  High  Court,  as  a  Court  of  revision,  cannot  inter- 
fere with  any  finding  of  fa6t  unless  it  arrives  at  a  con- 
daskm  that  tliefe  was  no  evidence  whatever  to  support 
it,  nor  can  it  interfere  in  tiie  case  of  a  sentence  passed  by 
a  Magistrate  upon  the  ground  that  it  is  too  severe.  Sec- 
tion 405  applying  only  to  cases  coming  from  a  Court  of 
Session. 

A  sentence  of  imprisonment  cannot  be  suspended  to 
take  effeifl  at  a  future  period,  but  must  commence  from 
the  time  that  the  sentence  is  passed.  Where  a  Deputy 
Magistrate  postponed  the  execution  of  a  sentence  of 
imprisonment  for  a  stated  period,  at  the  request  of  the 
accused,  to  allow  the  accused  to  appeal,  it  was  held  that 
the  sentence  was  bad  in  law,  and  could  not  be  carried 
into  esccctition. 

The  following;;  order  was  passed  on  the  3  ist 
Julj  1869,  calling  on  the  opposite  party  to 
show  why  the  order  passed  by  the  Deputy 
Magistrate  ought  not  to  be  set  aside. 

Peacock^  C.  J. — We  cannot  say  that  there 
was  no  evidence  in  this  case,  as  it  appears  to 
us  at  present,  to  justify  the  Deputy  Magistrate 
in  finding  that  the  defendants  were  guilty  of 
an  offence  under  Sedion  504  of  the  Indian 
Penal  Code,  though  it  certainly  appears  to  me 
tfa^,  had  I  to  determine  the  question  of  fad, 
I  should  not  have  found  that  defendants  in- 
tentionally insulted  the  prosecutor,  knowing 
it  to  be  hkely  that  such  provocation  would 
cause  him  to  break  the  peace.  The  Deputy 
Magistrate  appears  to  havd  considered  that 
d^endants  called  prosecutor  salah.  But  I  do 
not  think  that  the  evidence  went  to  that 
extent  The  prosecutor  made  some  remarks 
to  the  effed  that  Brahmma  was  created  like 
other  creatures,  and,  when  asked  whether  he 
was  a  learned  man  or  had  any  authority  for 
his  position,  he  said  that  he  had  heard  that 
there  was  a  bechun  to  that  effed.  Upon  which 
defendant  said,  not,  ''You  are  a  salah^'  but 


that  such  persons  as  these  salahs  who  pro- 
fessed such  doctrines  as  these  ought  to  be 
beaten  with  shoes.  He  used  that  term,  not 
as  imputing  it  to  the  prosecutor  that  he  waf 
a  salahy  but  as  a  general  term  of  abuse  ap- 
plicable to  persons  who  entertained  such  doc- 
trines as  those  which  the  prosecutor  had  pro*" 
pounded. 

As  a  Court  of  revision,  we  cannot  inter- 
fere with  any  finding  of  fact  unless  we  arrive 
at  a  conclusion  that  there  was  no  evidence 
whatever  to  support  it,  nor  can  we,  in  the 
case  of  a  sentence  passed  by  the  Deputy 
Magistrate,  interfere  with  it  upon  the  ground 
that  it  was  too  severe.  Uncler  Section  404 
of  the  Code  of  Criminal  Procedure,  this 
Court,  as  a  Court  of  revision,  can  only  inter- 
fere upon  the  ground  of  there  being  an  error 
in  the  decision  on  a  point  of  law.  Under  the 
405th  Section,  they  can  interfere  on  the 
ground  of  the  sentence  being  illegal  or  im- 
proper, but  that  Section  applies  only  to  cases 
coming  from  the  Courts  of  Session. 

At  the  same  time,  we  should  vory  much 
regret  that  an  old  man  in  the  position  of  the 
defendant  should  have  to  undergo  imprison- 
ment. Under  these  circumstances,  we  think 
that  the  record  should  be  called  for  in  .order 
that  the  evidence  may  be  carefully  examined. 

This  case  was  not  one  which  was  appeal- 
able to  the  Sessions  Court,  nor  to  any  other 
Court ;  but,  upon  petition  on  the  part  of  the 
defendant,  the  Deputy  Magistrate  has  sus- 
pended the  execution  of  the  sentence.  I  am 
inclined  to  think  that  the  Deputy  Magi^rate 
had  no  power  to  suspend  that  sentence,  and  I 
very  much  doubt  whether  it  can  now  be 
carried  into  effect. 

Under  Section  421  of  the  Code  of  Criminal 
Procedure,  "  in  any  case  in  which  an  appeal 
is  allowed,  the  Appellate  Court  may,  pending 
the  appeal,  order  that  the  sentence  be  sus- 
pended." But  that  gives  no  power  to  the 
Court  of  original  jurisdiction,  or  to  the  Court 
in  which  no  appeal  is  pending,  to  suspend 
the  sentence.  I  think  that  that  point  should 
also  be  considered  after  argument,  and  that 
the  record  of  the  trial,  as  well  as  the  record 
of  suspension,  should  be  sent  for  in  order  that 
it  may  be  considered. 

This  being  a  case  of  a  private  prosecution, 
the  prosecutor  should  have  notice  that  the 
record  has  been  sent  for,  and  that  this  Court 
will  hear  the  case  on  this  day  fortnight.  It 
is  a  great  pity  that  discussions  of  this  kind 
should  be  made  the  subject  of  criminal  pro- 
secutions. There  certainly  was  great  pro* 
vocation  to  the  defendant,  considering  the' 
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religious  views  which  he  entertained,  espe- 
cially in  the  prosecutor's  remarks  with  regard 
to  Bhugobutty. 

^he final  order  of  the  Court  was  as  follows : — 
Peacocky  C,  f. — I  am  of  opinion  that  the 
order  made  by  the  Deputy  Magistrate  for 
suspension  of  the  sentence  of  imprisonment 
was  not  warranted  by  law,  and  consequently 
that  the  sentence  of  imprisonment  cannot 
now  be  lawfully  carried  into  effect.  It  ap- 
pears to  me  that  a  sentence  of  imprisonment 
ought  to  commence  from  the  time  that  the 
sentence  is  passed,  unless  there  is  some 
lawful  reason  for  ordering  it  to  commence 
from  some  future  period.  One  of  those 
cases  is  provided  for  by  Section  46  of  the 
Code  of  Criminal  Procedure,  where  a  person 
is  convicted  at  the  same  time  of  two  or  more 
offences  punishable  under  the  same  or  different 
Sections  of  the  Indian  Penal  Code,  and  by 
which  it  is  enacted  that  it  shall  be  lawful 
for  the  Court  to  sentence  the  offender  to  the 
several  penalties  prescribed  by  the  Code, 
which  penalties,  when  consisting  of  imprison- 
ment, arS  to  commence  the  one  after  the  ex- 
piration of  the  other. 

Another  instance  is  in  Section  47,  where 
sentence  is  passed  on  an  escaped  convict, 
and  a  third  in  Section  48,  in  which  sentence 
is  passed  on  a  person  already  under  sentence 
of  imprisonment  or  transportation  for  another 
offence.  A  sentence  of  imprisonment,  there- 
fore, in  an  ordinary  case,  to  commence  at  a 
future  period,  would,  in  my  opinion,  be  bad. 
If  postponed  for  a  long  period,  the  imprison- 
ment might  never  take  effect  at  all,  as  the 
person  sentenced  might  die  before  the  period 
fixed  for  the  commencement  of  the  imprison- 
ment. 

If  a  sentence  would  be  bad  where  the  com- 
mencement is  postponed  for  a  long  period,  it 
would  also  be  equally  bad  in  law  if  the  post- 
ponement is  for  a  short  period.  It  may  be 
inferred  from  Section  70  of  the  Penal  Code 
that  a  sentence  of  imprisonment  in  an  or- 
dinary case  is  to  commence  forthwith.  That 
Section  enacts  that,  in  a  case  in  which  fine  is 
awarded  as  a  punishment,  the  fine  or  any 
other  part  thereof  which  remains  unpaid  may 
be  levied  at  any  time  within  six  years  after 
the  passing  of  the  sentence ;  and  if,  under  the 
sentence,  the  offender  be  liable'  to  imprison- 
ment for  a  longer  period  than  six  years,  then 
at  any  time  previous  to  the  expiration  of  that 
period,  the  intention  evidently  being  that  the 
fine  must  be  levied  either  within  the  period  of 
six  years  or  before  the  expiration  of  the  im- 
^prisonment. 


In  this  case,  no  doubt,  the  Deputy  Magis- 
trate aded  out  of  consideration  for  the 
persons  accused  and  at  their  request^  the 
persons  accused  contending  that,  under  the 
new  Code  of  Criminal  Procedure,  the  Deputy 
Magistrate  had  no  power  to  hear  the  case,  and 
asking  that  the  execution  of  the  sentence 
might  be  postponed  to  give  them  an  oppor- 
tunity of  appealing.  This,  however,  as  it 
appears  to  me,  makes  no  difference.  Sedion 
421  of  the  Code  of  Criminal  Procedure  au- 
thorizes an  Appellate  Court  in  cases  where  an 
appeal  is  allowed  to  suspend  the  sentence, 
and,  if  the  appellant  be  in  confinement  for  an 
offence  which  is  bailable,  to  order  his  release 
on  bail.  The  fad  that  this  power  is  express- 
ly given  to  the  Appellate  Court  shows  that  it 
does  not  exist  in  cases  in  which  it  is  not 
given. 

It  may  be  said  that  the  imprisonment 
awarded  (three  days)  was  for  so  short  a  period 
that  it  would  have  expired  before  the  accused 
could  obtain  relief  under  that  Sedion  of  the 
Code  of  Criminal  Procedure.  The  law,  how- 
ever, has  not  provided  for  the  case,  and  there- 
fore the  Deputy  Magistrate  had  no  power  to 
suspend  the  sentence. 

The  only  remaining  question  is,  was  the 
suspension  valid,  it  being  at  the  request  of 
the  accused.  I  apprehend  it  was  not  valid, 
even  though  ordered  at  their  request  If  a 
criminal  asks  a  Magistrate  or  a  Judge  to  do 
that  which  he  has  no  power  to  do  under  the 
law,  the  request  would  not  justify  the  Court 
in  ading  in  accordance  with  such  request 
If  a  criminal  were  to  ask  the  Court  to  pass  a 
sentence  upon  him  not  allowed  by  law  instead 
of  the  sentence  which  the  law  warrants,  the 
sentence  would  not  render  valid  a  sentence 
otherwise  unlawful.  If  the  accused  bad  asked 
the  Deputy  Magistrate  to  pass  a  sentence  of 
imprisonment  upon  them  to  commence  at  the 
expiration  of  six  years,  and  the  Deputy  Magis- 
trate had  passed  such  a  sentence,  that  sen- 
tence would  have  been  invalid.  If  an  ori- 
ginal sentence  to  commence  at  a  future  period 
would  be  bad,  then  I  apprehend  that  the 
suspension  of  a  sentence  to  commence  imme- 
diately would  also  be  bad. 

For  the  above  reasons,  it  appears  to  me 
that  the  sentence  cannot  now  be  carried  into 
effed,  and  I  am  glad  to  say  that,  in  my 
opinion,  looking  at  all  the  fads  of  the  case, 
no  evil  consequences  will  result  from  the 
mistake  of  the  Deputy  Magistrate. 

These  remarks  will  be  communicated 
forthwith  to  the  Depu^  Magistrate. 

Mitier,  y. — I  concur. 
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The  2 1st  August  1869. 

•     Present: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanalh 

MUter,  Judges. 

Coofesnoa-^-Evidence— Conviction. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Bhuttun  Rujwun  and 

others. 

Commiiied  by  the  Magistrate,  and  tried  by 
Ike  Sessions  Judge  of  Gya,  on  a  charge 
o/dacoity. 

The  properly-attested  confession  of  a  prisoner  before 
a  Ma8:utrate  is  sufficient  for  his  conviction  without  cor* 
robocative  evidence,  and  notwithstanding  a  subsequent 
denial  before  the  Sessions  Court. 

Glover,  J. — In  this  case  the  prisoners  all 
confessed  before  the  Deputy  Magistrate,  and 
their  examinations  were  taken  as  evidence 
agamst  themselves  under  Section  366,  Code 
of  Criminal  Procedure.  No  other  evidence 
was  recorded  at  the  Sessions  trial,  except 
that  of  the  plundered  person,  to  prove  the 
factum  of  the  dacoity. 

The  properly-attested  confessions  of  pri- 
soners before  a  Magistrate  are  sufficient  for 
iheir  conviction  without  corroborative  evi- 
dence, and  notwithstanding  a  subsequent 
denial  before  the  Sessions  Court.  We,  there- 
fore, think  that  the  Judge's  finding  was 
correct,  and  that  these  appeals  should  be 
rejected. 


The  28th  August  1869. 

Present: 

The  Hon'ble  F.  B.  Kemp  and.  F.  A.  Glover, 

Judges, 

Order  bj  pnUie  servant— Section  188,  Penal 

Code. 

Reference  to  the  High  Court,  under  Section 

434  ^/  ^^  ^^^^  ^f  Criminal  Procedure, 
by  the  Sessions  Judge  of  Backer  gunge. 

The  Queen  versus  Ramtonoo  Singh,  peon. 

Before  a  conviction  can  be  had  under  Section  1S8, 
Penal  Code,  it  must  be  proved  that  the  accused  knew 
that  an  order  had  been  promulgated  b^r  a  public  servant 
directiai^  such  accused  person  to  abstain  from  a  certain 
act« 

Kemp,  J, — The  conviction  by  the  Deputy 
Magistrate  cannot  stand.  Under  Section 
188  of  the  Indian  Penal  Code,  it  is  necessary 
that  the  person  convicted  of  an  offence  under 
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that  Section  should  be  proved  to  have  known 
that  an  order  had  been  promulgated  by  a 
public  servant,  directing  such  person  to  ab- 
stain from  a  certain  aft.  No  evidence  what-  " 
ever  was  taken  in  this  case  to  bring  home 
the  knowledge  of  the  order  to  the  accused. 
The  conviction  is  quashed;  and  the  fine  must 
be  refunded  to  Ramtonoo  Singh,  peon. 


The  istSepteniber  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Markby, 

Judges, 

Procedure— Complainant-— Section  273,  Code  of 
Criminal  Procedure. 

Criminal  Revisional  Jurisdiction. 

Bhugoban  Chunder  Poddar  versus  Mohun 
Chunder  Chuckerbutty  and  others. 

Baboo  Kdlee  Mohun  Doss  for  the  Prosecu- 
tion. 

♦ 

Baboo  Roniesh  Chunder  Mitter  for  the 

Prisoners. 

The  various  modes  in  which  civil  proceedings  can  be 
instituted  under  the  Code  of  Criminal  Procedure  point- 
ed out. 

Where^  a  Civil  Court  makes  over  a  case  to  ^  Ma^^ 
trate  for  investig'ation,  the'Mafifistrate  Qught  tQ  examme 
the  complainant,  and  reduce  the  examination  into  writ- 
ing, which  should  be  signed  by  the  Magistrate  and  the 
complainant. 

Section  27j,Code  of  Criminal  Procedure,  only  empowers 
a  superior  Magistrate  to  refer  cases  to  a  Subordinate 
Magistrate  when  the  complaint  is  made  to  himself  oc 
before  a  police-officer,  but  not  cases  where  he  himself 
takes  cognizance  of  an  offence. 

Kemp,  J, — This  is  an  application  under 
Section  404  on  the  part  of  the  prisoners,  who 
have  been  sentenced  to  various  sentences 
under  Sections  183,  323,  347,  and  384  of 
the  Indian  Penal  Code.  The  papers  were 
sent  for  by  Justices  £.  Jackson  and  Dwarka- 
nath  Mitter,  and  the  case  has  been  argued  to* 
d^y  before  this  Bench.  It  appears  to  me 
that  the  proceedings  in  the  case  have  been 
illegal,  and  that  the  conviction  must  be  quash* 
ed.  A  complaint  may  be  made  either  under 
Section  66  of  Act  XXV.  of  186 1  to  the  Magis*^ 
trate  of  the  District  or  to  a  Magistrate  in 
charge  of  a  Division  of  the  District  by  com-> 
plaint,  or  under  Section  135  by  either  com- 
plaint or  information  to  any  officer  in  charge 
of  a  Police  Station.  In  the  latter  case,  un- 
der Section  139,  the  complaint  shall  be  re- 
duced into  writing,  and  the  substance  thereof 
entered  Into  a  diary.    In  the  former  case/ 
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the  procedure  laid  down  is  that  the  com- 
plainant shall  be  examined  by  the  Magistrate, 
the  examination  shall  be  reduced  into 
writing,  and  shall  be  signed  hj  the  com- 
.  plainant,  and  also  by  the  Magistrate. 

In  the  case  before  us  the  Judge  of  the 
Smadl  Cause  Court  of  Backergunge,  Baboo 
Gunga  Chum  Shome,  wrote  to  the  Magis« 
trate  of  Backergunge,  informing  him  that 
certain  peons  attached    to  hts    Court  had 
been    resisted    by    the  '  prisoners,    Mohun 
Chunder  Chnckerbutty    and  others,  in  the 
discharge  of  their  du^,  that  they  had  been 
beaten,  and  that  both  the  peons  and  the 
plaintiff  had  been  confined  by  the  prisoners 
and  their  people,  who  also  extorted  a  sum  of 
Jlupees  500  from  the  plaintiff.    The  Judge  of 
the  Small  Cause  Court  requested  the  Magis- 
trate to  take  cognizance  of  the  offence,  and  to 
inform  bis  Court  of  the  results  of  the  case. 
On. this,  on  the  back  of  the  letter,  Bhugoban 
Chunder  Poddar,  the  plaintiff  in  the  case, 
appears  to  have  made  a  statement,  but  this 
statement  is  not«  signed  by  him,  and  it  is  not 
a  compbint  coming  within  the  meaning  of 
Section  66  of  the  Codeo^priminal  Procedure, 
that  is  to  say,  it  is  not  an  examination  re- 
duced into  writing,  and  signed  by  the  com- 
plainant,  as   required    by    the    law.    The 
police  was  then  directed  to  make  a  local  en- 
quiry on  this  illegal  complaint,  and  the  case 
was  noAde  over  to  the  Deputy  Magistrate  for 
trial.    Now,  under  Section  273  of  the  Code 
of     Criminal    Procedure,    criminal    cases 
brought  before  the  Magistrate  on  complaint 
may  be   referred  by  him   to  any    Magis- 
trate subordinate  to  him.    In  this  case  no 
complaint  having  been    made    within  the 
meaning  of  Section  66,  the  reference  by 
the  Magistrate  of  the  case  to  the  Subordi- 
nate Magistrate  for  trial  was  illegal.    The 
proceedings  of  the  Deputy  Magistrate,  there- 
fore, being  without  jurisdiction,   must    be 
quashed,  and  the  prisoners  discharged. 

Marhhy^  J, — I  am  of  the  same  opinion. 
It  seems  to  me  that  there  are  but  three 
modes  in  which  criminal  proceedings  can 
be  instituted  under  the  Code  of  Criminal 
Procedure.  The  first  one  is  pcrinted  out  by 
Section  66,  and  in  that  case  the  complainant 
is  to  be  examined  by  the  Magistrate,  and  the 
examination  reduced  into  writing,  and 
signed  by  the  complainant  and  by  the 
Magistrate  himself.  The  next  mode  is  under 
Section  68,  which  gives  power  to  the  Magis- 
trate hhnself  to  Uke  cognizance  of  any 
offence  which  may  come  to  bis  knowledge, 
and  inidate  proceedings  himsdf  in  the  same 
^  manner  as  if  a  complaint  had  been  made. ' 


The  other  is  under  Section  135,  which  allows 
of  a  complaint  being  made  bciore  a  police- 
officer,  and  under  Section  139  (hat  complaim 
must  be  reduced  into  writing,  although  it 
need  not  be  signed:  that  complaint  is  re- 
ported by  the  police  to  a  Magistrate.  It  ap- 
pears to  me  that  there  was  in  &is  caae  neither 
of  these  proceedings,  the  matter  having 
been  brought  to  the  notice  of  the  Magistrate 
by  the  Judge  of  the  Small  Cause  Court.  The 
deposition  of  a  person  named  Bhugwan  was 
taken,  but  this  was  not  a  complaint  under 
Section  66,  as  Bhugwan  did  not  sign  the 
deposition;  so  that  there  was  no  complainant, 
neither  was  there  any  complaint  made  be- 
fore and  reported  by  the  police,  nor  can  it 
be  supposed  that  the  Magistrate  took  cog- 
nizance of  this  offence  witboot  com- 
plaint under  Section  68,  because  in  thai 
case,  as  was  admitted  in  the  ailment  be- 
fore us,  he  could  not  have  referred  the 
case  for  trial  before  the  Deputy  Magis- 
trate under  Section  373.  That  Section  onlf 
empowers  a  superior  Magistrate  to  idfer 
cases  when  the  complaint  is  made  to  himaeif 
or  before  a  police-officer,  but  not  cases  wiiere 
he  himself  takes  cognizance  of  an  offence. 
It  appears  to  me,  therefore,  that  Uiere  was 
nothing  upon  which  these  proceedings  oould 
be  founded,  and  that  the  convicticxi  most  be 
quashed. 

It  has  been  contended  for  the  prosecution 
that,  under  Sections  426  9xA  459,  we  ought 
not  to  interfere  with  the  sentence  passed  on 
account  of  a  mere  irregularity  or  defect  which 
does  not  affect  the  amount  of  punishment 
awarded,  but  I  do  not  think  it  can  be  con- 
tended that  eijLher  of  these  two  Sections  ap- 
plies to  a  case  like  the  present,  wl^re  the 
complaint,  which  is  laid  down  in  tlw  Pro- 
cedure Code  as  the  commencement  of  a  pro- 
secution,  is   altogether   absent    I   do  not 
think  one  ought  to  say  that  the  conviction 
must  stand  good,  because  the  punisluilent 
awarded  would  probably  have  been  the  same 
had  the  proper  proceedings  been  observed* 
I  think  it  never  was  intended  that  these 
Sections  should  be  used  to  the  extent  of 
ddng  away  altogether  with  the  procedure 
laid  down  by  the  Code,  and  to  rendering 
convictions  valid  when  the  proceedings  pre- 
scribed as  preliminary  to  the  institution  of 
criminal  prosecutions  are  altog^her  omitted, 
and   the  jurisdiction  of  the  Court  ^ch 
passed  the  sentence  is  affected  by  Uie  omis- 
sion.    If  carried  to  this  extent,  liagisttmtes 
might  altogether  desert  the  Code  of  Pro- 
cedure.   The  prisoners  will,  theref^,  bq 
discharged* 
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The  and  September  1869. 

•      Present: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges. 

Magistrate's  attestation— Eyidence—Jary— 

Abetment. 

Criminal  Appellate  Jurisdiftion. 

The  Queen  versus  Raaookoollah  and  others. 

Cawtmitted  by  the  Magistrate,  and  tried  by 
ike  Sessions  Judge,  of  Hooghly  on  a  charge 
0/  rioting/&c, 

Mr.  C.  Gregory  and  Baboo  Roopnath 
Banerjee  for  the  Prisoners. 

The  attestation  of  a  Masrtstrate  statinsr  why  he  could 
not  proceed  with  the  further  examination  of  a  witness 
is  primd'facie  proof  of  that  fa^,  and  may  be  laid  before 
a  Jury. 

Where,  of  several  persons  constitutingf  an  unlawful 
assembly,  some  only  are  armed  with  sticks,  and  A,  one 
of  them,  is  not  so  armed,  but  picks  up  a  stick,  and  uses 
t^  if  (the  master  olA),  who  gave  a  general  order  to  beat, 
is  guilty  of  abetting  the  assault  made  by  A. 

Glover^  J, — ^Thk  ground  of  appeal  taken 
by  Mr.  Gregory  for  the  appellants  in  this  case 
is  that  the  Judge  mtsdireaed  the  Jury,  and 
two  instances  have  been  pointed  out  to  us  in 
which  such  misdiredion  is  said  to  have 
greativ  prejudiced  the  prisoners.  The  first 
is  wUo  regard  to  the  omission  of  the  witness 
Eshan  in  his  deposition  before  the  Magis- 
trate to  mentioB  more  than  two  of  the  accused, 
namely,  Jadub  and  Bhugowan,  and  to  the 
Judge's  pointing  out  to  the  Jury  the  reason 
given  by  the  Magistrate  for  that  omission, 
that  reason  being  that,  at  the  time  the  wit- 
ness's deposition  was  being  taken,  he  was  in 
such  a  weak  state  that  the  Magistrate  was 
unable  to  proceed  with  his  examination,  and 
had  only  asked  him  two  questions  when  the 
excessive  weakness  of  the  witness  obliged 
him  to  stop.  It  is  contended  for  the  ap- 
pellant that  this  was  not  evidence  which 
ought  to  have  been  laid  before  the  Jur}',  and 
that,  to  make  it  evidence,  the  Magistrate's 
deposition  ought  to  have  been  taken  as  to 
the  truth  of  the  fed  testified  by  him  on  the 
deposition  of  Eshan » 


This  objection  appears  to  me  untenable* 
The  attestation  of  a  Magistrate  in  all  paral- 
lel cases,  such  as  the  evidence  of  a  witness 
or  the  statement  of  an  accused  person,  is 
considered  primd^/acie  proof  of  the  fact  of 
that  deposition,  unless  the  Court  trying  the 
case  has  reason  to  suppose  that  the  attest- 
ation was  improperly  attached  to  the  docu- 
ment. In  this  case,  therefore,  the  Magis- 
trate's attestation,  under  his  own  seal  and 
signature,  that  the  reason  why  he  had  not  been 
able  to  proceed  with  the  examination  of  the 
witness  £shan  was  because  that  witness  was 
in  too  weak  a  state  to  answer  the  questions 
put  to  him,  was  evidence  of  that  fact,  and 
was,  therefore,  very  properly  put  to  the  Jury. 
The  Jury  might  form  their  own  opmion 
upon  it,  b^t  it  cannot  be  said  that  the  fact 
was  not  receivable  as  evidence. 

The  next  misdirection  complained  of  is 
in  respect  of  the  prisoner  RasookooUah.  It  is 
objected  that  the  prisoner,  who  is  proved  to 
have  struck  the  blow  on  Eshan's  head  (the 
only  blow  inflicted),  did  so  with  a  piece  of 
burnt  bamboo  which  happened  by  cHance  to 
be  on  the  ground  where  the  parties  were 
assembled.  It  is  contended,  therefore,  that 
RasookooUah  could  not  have  supposed  or 
imagined  that  his  servant  would  have  found 
or  used  this  bamboo  wherewith  to  assauU 
Eshan,  and  that,  therefore,  he  cannot  be  said 
to  have  had  a  common  object  with  the  ser- 
vant in  causing  the  injury  so  inflicted  with 
^he  bamboo. 

It  might  be  that  in  a  case  when  a  num- 
ber of  men  sufficient  to  constitute  an  illegal 
assembly  had  determined  to  assault  a  certain 
party  with  their  hands,  and  in  accordance 
with  that  intention  had  carefully  abstained 
from  arming  themselves  with  sticks,  that  if 
one  member  of  such  assembly  picked  up  a 
stick  by  accident,  and  struck  the  object  of 
their  attack  with  it,  the  other  members  could 
not  be  said  to  have  been  carrying  out  a  com- 
mon object  with  the  person  who  used  the  stick. 
In  this  case,  however,  there  was  evidence  to 
show  that  several  of  the  parties  constituting 
the  unlawful  assembly  were  armed  with  sticks, 
and,  as  RasookooUah  gave  a  general  order  to 
beat,  it  must  be  assumed  that  he  ordered 
the  whole  of  these  men,  and  so  had  cognizance 
of  the  fact  that,  in  carrying  out  that  order, 
they  would  use  the  weapons  they  had  come 
armed  with.    Therefore,  even  supposing  that 
the  man  Jodoo  was  not  himself  provided  with 
a  stick,  but  picked  up  one  lying  by  chance 
on  the  ground,  I  think  that  RasookooUah 
made  himself  liable  for  the  act  of  Jodoo  a%  ^ 
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much  as  \l  Jodoo  had  been  armed  with  a 

stick  from  the  beginning. 
Another    objection    has   been   taken    by 

Baboo  Roopnath  Banerjee  with  the  object 
of  showing  that  the  charges  on  which  the 
prisoners  had  been  acquitted  by  the  Jury 
neutralised  in  effect  those  on  which  they 
had  been  convicted,  and  that,  therefore,  the 
conviction  was  ipso  facto  bad.  Now,  the 
prisoners  have  been  convicted  on  the  first 
and  fourth  heads  of  charge,  viz,^  of  rioting 
under  Section  147,  and  voluntarily  caus- 
ing grievous  hurt  without  grave  and  sudden 
provocation  under  Section  325.  IJhe  charges 
of  which  they  have  been  acquitted  are  rioting 
armed  with  a  deadly  weapon,  voluntarily 
causing  grievous  hurt  by  means  of  an  in- 
strument which,  used  as  a  weapon,  was  likely 
to  cause  death,  without  grave  and  sudden  pro- 
vocation, voluntarily  causing  hurt  by  means 
of  an  instrument  which,  used  as  a  weapon,  was 
likely  to  cause  death  without  grave  and  sud- 
den  provocation,  and  voluntarily  causing  hurt 
without  grave  and  sudden  provocation.  It  is 
perfectly  clear  that  the  prisoners  might  very 
well  have  been  acquitted  on  the  second,  third, 
fifth,  and  sixth  heads  of  the  charge  with- 
out in  the  least  degree  affecting  their  guilt 
on  the  first  and  fourth  heads,  inasmuch  as 
\h&  first  and  fourth  heads  differ  most  essen- 
tially from  the  others.  It  might  have  been 
said  that  the  prisoners  could  not  have  been 
convicted  on  the  third,fourth,fifth,  and  sixth 
heads  all  together,  inasmuch  as  they  all  refer 
to  hurt,  either  simple  or  grievous,  inflicted  on 
one  person,  and  were  parts  of  the  same  offence. 
But  in  this  case  the  prisoners  have  been 
convicted  of  rioting  under  Section  147,  which 
is  an  entirely  different  offence  from,  and  re- 
sults in  much  less  punishment  than,  rioting 
armed  with  a  deadly  weapon.  They  have 
further  been  convicted  of  voluntarily  caus- 
ing grievous  hurt  without  grave  and  sudden 
provocation,  which  is  quite  a  different  offence 
froin  voluntarily  causing  grievous  hurt   by 


means  of  an  instrument  which,  osed  as  a 
weapon  of  offence,  would  be  likely  to  canse 
death.  There  is,  therefore,  no  ground  what- 
ever for  this  objedion  of  Baboo  Roopnatli 

Banerjee.    I  rejeft  the  appeal. 

Mitter,  J, — ^I  concur  in  rejeding  this  ap- 
peal. 


The  3rd  September  1869. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanadi 

Mitter,  Judges, 

Abetment— Section  107,  Peaal  Code. 

Criminal  Appellate  Jurisdiftion. 

The  Queen  versus  Kshan  Meah  and  Bedoo 

Meah. 

Committed  by  the  Magistrate  and  tried  fy 
the  Sessions  Judge  of  Sylhet,  on  a  charge  of 
voluntarily  causing  grievous  hurt. 

Baboo  Grish  Chunder  Ghosh  for  the  Pri- 
soners. 

Held  that,  where  A  gave  a  <iao  to  B^  who  had  ghrcs 
out  his  intention  to  coerce  the  party  against  whom  he 
was  adling,  and  who  infliifled  grievous  hurt  on  such 
party  with  the  dao,  A  was  guilty  of  ahetmeot  within  the 
second  head  of  the  3rd  Clause  of  Se^Uon  107  of  the 
Penal  Code. 

Glover,  J, — We  have  heard  the  pleader 
for  the  appellants  in  this  case,  and  we  have 
gone  through  the  evidence,  and  see  no  leason 
whatever  for  interfering  with  the  finding  of 
the  Court  below.  With  regard  to  the  first 
prisoner,  Eshan,  it  has  been  contended  that 
there  is  no  evidence  sufficient  to  convid  him 
of  the  crime  of  abetment.  But  we  find,  00 
turning-  to  the  record*  that  the  witnesses 
state  that  on  Bedoo  calling  oat,  ''  See,  iheae 
coolies"  (the  wounded  man  being  one  of 
them)  "  refuse  to  obey  the  order  of  the  Chow- 
"  keedars ;   Kshan  bring  me  a  daA^^*  Rriian 
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did  bring  a  dad^  and  Bedoo  immediately 
inflicted  a  severe  wound,  from  which  the 
witness  is  sow  suffering.  The  explana- 
tion given  in  the  second  head  of  the  3rd 
Clause,  of  Section  107  of  the  Penal  Code  is 
that :  "  Whoever,  either  prior  to,  or  at  the 
*'  time  of,  the  commission  of  an  act,  does  any- 
"  thing  in  order  to  facilitate  the  commission 
"  of  that  act,  and  thereby  facilitates  the  com- 
mission thereof,  is  said  to  aid  in  the  doing 
of  that  act."  It  is  quite  clear,  therefore, 
that  a  person  who,  under  the  circumstances 
detailed  by  the  evidence,  gives  a  dad  into  the 
hands  of  another  person,  who  has  already 
given  out  his  intention  of  coercing  the  party 
against  whom  he  is  acting  by  using  the 
words,  "I  will  see  to  this  man,"  must  be 
presumed  to  be  intentionally  doing  something 
in  order  to  facilitate  the  commission  of  the 
subsequent  act,  and,  therefore,  in  the  words 
of  the  law,  he  abets  in  the  commission  of 
that  act. 

With  regard  to  the  other  prisoner,  Bedoo, 
we  think  that  the  evidence  is  conclusive  as 
to  the  fact  of  his  wounding  Takoo  in  the 
way  stated.  It  has  been  argued  that  it  was 
improbable  that  such  a  severe  wound  should 
have  been  inflicted  for  no  sufficient  motive. 
It  has  been  argued  also  that  it  was  impro- 
bable that,  if  the  case  were  as  stated  by 
the  witnesses  for  the  prosecution,  the  wounded 
man  would  have  given  no  notice  of  the 
aflfair  till  six  days  after  its  occurrence,  and  it 
is  also  argued  (somewhat  faintly)  that  the 
evidence  is  sufficient  to  prove  that  the  wound 
self-inflicted. 


As  to  motives,  that  is  a  question  with  which 
we  have  nothing  to  do.  The  point  is  whe- 
ther the  evidence  supports  the  case  of  the 
Crown.  We  have  not  to  enquire  what  mo- 
tives actuated  the  prisoner  Bedoo  in  doing 
what  he  did,  but  whether  he  did  it. 

As  to  the  self-infliction  of  the  wound,  the 
medical  evidence  states  that  the  wound  was 
of  a  formidable  and  dangerous  character, 
cutting  to  the  bone  through  the  deltoid 
muscle.  The  medical  officer  states  that  the 
only  way  in  which  this  wound  could  have 
been  self-inflicted  would  have  been  by  the 
wounded  person  using  a  sharp  knife,  and 
moving  it  backwards  and  forwards  with  con- 
siderable force  till  it  got  down  to  the  bone. 
That  anybody  would  inflict  on  himself  such 
a  severe  wound  with  such  coolness  and  deli- 
beration simply  for  the' purpose  of  bolstering 
up  against  others  a  false  case,  is  beyond  all 
reasonable  belief.    The  appeal  is  rejected. 


The  1 6th  September .  1 869. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 

Mitter,  Judges, 

Procednre— Case  transferred  by  Magistrate — 
Section  36,  Code  of  Criminal  Procednre. 

Reference  io  the  High  Courts  under  Section 
434  0/  the  Code  0/  Criminal  Procedure ^  by 
the  Sessions  Judge  of  Hooghly, 

The  Queen  verstis  Mrs.  Belilias. 

Baboo  Umbica  Churn  Bose  for  the  Prisoners. 

Where  a  case  has  once  been  made  over  by  a  Magis- 
trate to  a  Deputy  Magistrate  for  trial,  the  Magistrate 
has  no  jurisdiction  to  do  anything  more  in  the  matter 
so  long  as  the  transfer  to  the  Deputy  Magistrate  is  in 
existence.  The  Magistrate  may  withdraw  thecase  under 
Section  36  of  the  Code  of  Criminal  Procedure  from  the 
files  of  the  Deputy  Magistrate. 

Glover,  J, — The  Sessions  Judge  of 
Hooghly  objects  to  certain  orders  passed  by 
the  Magistrate  as  illegal,  and  requests  this 
Court,  under  Section  434  of  the  Code  (rf 
Criminal  Procedure,  to  reverse  that  order. 

It  appears  that  a  charge  of  theft  was  pre- 
ferred to  the  Magistrate,  and  the  case  made 
over  by  him  to  Mr.  Deputy  Magistrate  God- 
frey. The  Deputy  Magistrate,  after  taking 
the  deposition  of  the  complainant,  considered 
that  there  ought  to  be  a  police-enquiry,  and 
requested  the  Magistrate  to  order  that  en- 
quiry. The  Magistrate  did  so,  and  the  result 
was  an  opinion  on  the  part  of  the  Police 
Superintendent  that  the  charge  of  theft  was 
false.  There  was  also  a  recommendation  by 
that  officer  that  the  party  complaining  should 
be  summoned  for  preferring  a  false  charge. 
The  Magistrate,  in  his  order  upon  this  report, 
came  to  no  decision  on  the  question  of  the 
original  complaint,  but  merely  declared  that 
he  would  not  encourage  the  bringing  of 
charges  of  "false  complaint,"  but  that  the. 
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injured  person  might  appear  and  swear  on 
information,  if  she  chose,  under  Section  212. 

The  complainant,  a  day  or  two  after  this, 
again  petitioned,  asking  that  faer  witnesses 
might  be  summoned  to  prove  the  charge  of 
theft  She  also  objected  to  the  police-pro- 
ceedings as  irregular,  and  asked  that  the  po- 
lice-report, together  with  the  other  papers  in 
the  case,  might  be  sent  back  to  the  Deputy 
Magistrate  by  whom  the  case  was  first  enter- 
tained. On  this  the  Magistrate  passed  the 
following  order:  ''This  case  has  been  dis- 
'' missed  as  false,  and  the  accused,  Mrs. 
''  Belilias,  has  received  permission  to  prose- 
*'  cute  this  woman,  Shanto  Tearnee,  for  false 
''charge.  The  present  petition  may  be  put 
"  in  in  defence  in  that  case." 

In  the  first  place,  it  appears  to  us  that,  as 
the  case*  had  once  been  made  over  by  the 
Magistrate  for  trial,  the  Magistrate's  juris- 
diction to  do  anything  more  in  the  matter 
ceasied  so  long  as  the  transfer  to  the  Deputy 
Magistrate  was  in  existence.  If  the  Magis- 
trate wished  to  take  any  further  steps  in  the 
matter,  or  to  decide  the  case  himself,  he  ought 
formally  to  have  withdrawn  the  case  from  the 
Deputy  Magistrate's  hands  under  Section  36 
of  the  Criminal  Procedure  Code.  Not  hav- 
ing done  so,  the  only  person  who  could  deal 
with  the  case  was  the  Deputy  Magistrate  to 
whom  the  trial  of  that  case  had  been  re- 
ferred. 

In  the  next  place,  we  do  not  find  on  the 
record  any  judicial  order  on  the  part  of  the 
Magistrate  dismissing  the  plaintiff's  charge  of 
theft.  It  is  certainly  stated  in  one  part  of 
the  record  that  the  case  "  has  been  dismiss- 
ed," but  we  can  find  no  order  on  the  record  to 
that  effed;  and,  that  being  so,  there  seems  to 
be  no  reason  why  the  o(Hnplainant  should 
not  be  permitted  to  produce  her  witnesses 
before  the  Deputy  Magistrate,  and  to  have 
the  case  tried  on  the  merits,  nnless  the  De- 
.puty  Magistrate  considers  himself  justified 


under  the  provisions  of  Section  180  of  the 
Criminal  Procedure  Code  in  dismissing  die 
case  at  once  as  false  after  taking  the  ex- 
amination of  the  complainant. 

We  think,  therefore,  that  the  Magistrate's 
order  is  wrong  in  law,  and  should  be  quashed, 
and  that  the  case,  as  brought  by  Shanu) 
Tearnee  against  Mrs.  Belilias,  shodd  be  re- 
turned to  the  Court  to  which  it  was  origia- 
ally  made  over  for  final  disposal. 


The  2 1  St  September  1869. 
Present : 

The  Hon'ble  £.  Jackson  and  Dwarkanath 

Mitter,  Judges, 


Criminal  Revisional  Jurisdiction. 

Application  under  Sections  4f04  and  40$  •f 
the  Criminal  Procedure  Code  to  revise  tie 
proceedings  of  the  Magistrate  of  Dacca. 

Kalikant  Roy  Chowdhry,  Petitioner. 

Baboo  Kalee  Mohun  Doss  for  the  Petitioner. 

Baboo  Anund  Chunder  Ghosal  im  the 
Opposite  Party. 

'I  here  must  be  a  regular  judicial  trial  and  Ivil 
enquiry  before  an  order  to  forfeit  recognizanoes  caa  oe 
passed,  and  the  evidence  taken  should  be  recorded  to  dw 
presence  of  the  accused,  or  in  the  presence  of  an  afe>k 
of  the  accused  duly  authorized  to  appear  in  sudi  en- 
quiry. 

yackson,  y. — This  is  an  application  to 
this  Court  to  revise  the  proceedings  of  the 
Magistrate  of  Dacca  passed  against  the  ap* 
plicant,  Kally  Kant  Roy  Chowdhry.  Bodi 
the  orders  passed  by  the  Magistrate  are 
dated  14th  of  June  1869.  In  one  of  them 
the  applicant  was  ordered  to  forfeit  his  re- 
cognizances for  1,000  rupees,  which  he  was 
ordered  to  pay,  or,  on  failure,  to  suffer  im- 
prisonment for  a  period  of  six  months.  By 
the  other,  he  was  required  to  furnish  security 
to  the  extent  of  5,000  rupees  to  keep  the 
peace  for  20  months.  The  period  of  ao 
months  appears  from  a  proceeding  of  the 
Sessions  Judge  to  have  been  since  changed 
to  one  year. 

The  Magistrate  recorded  in  his  decisiOD 
the  grounds  upon  which  he  has  passed  thew 
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OTdeis.  It  is  enough  to  say  that  from  that 
decision  it  is  ouite  clear  that  no  evidence  was 
recorded  in  the  presence  of  the  accused  before 
those  orders  were  passed  upon  him. 

The  accused  was  called  upon  to  show 
canse,  why  his  recognizance  should  not  be 
forfeited.  He  appeared,  and  did  show  cause. 
If  the  Magistrate  still  considered  that  the 
recognizances  should  have  been  forfeited,  it 
was  his  duty  to  record  the  evidence  upon 
which  it  was  proved,  that  the  accused  had 
acted  in  such  a  way  that  it  became  necessary 
to  forfeit  that  recognizance  for  1,000  rupees. 
There  must  be  a  regular  judicial  trial  and 
legal  enquiry  before  such  punishment  can  be 
inflicted.  Similarly,  it  has  been  lately  held 
by  a  Full  Bench  of  this  Court  that,  even 
before  recognizances  are  required  from  any 
person  from  whom  a  breach  of  the  peace  is 
apprehended,  there  must  be  some  evidence 
before  die  Magistrate  that  such  breach  of 
the  peace  is  likely  to  occur. 

It  may  be  that  a  defendant  may  make  cer- 
tain admissions  upon  which  the  Magistrate 
can  assome  that  a  breach  of  the  peace  is  likely 
to  occur,  and,  in  such  a  case,  the  Magistrate 
might  act  upon  such  admission.  But,  where 
the  accused  denies  the  charge,  it  is  incum- 
bent upon  the  Magistrate  to  record  the  legal 
evidence,  proving  that  he  was  about  to  do 
something  which  would  cause  a  breach  of  the 
peace,  before  recognizances  or  security  can 
be  taken  from  him. 

In  this  case  the  Magistrate  has  taken  cer- 
tain depositions  out  oi  another  trial,  and  has 
placed  those  depositions  on  the  record  of  this 
trial  as  evidence  against  the  accused.  But 
they  are  manifestly  no  legal  evidence  against 
him.  They  were  not  taken  in  his  presence, 
or  in  the  presence  of  any  mooktear  duly  au- 
thorized by  him  on  this  trial.  The  Magis- 
trate states  that  they  were  taken  in  the  pre- 
8ew:e  of  BiooktearB  empbyed  by  the  defendant^ 


But  they  were  taken  long  before  the  defend- 
ant was  called  upon  to  answer  the  charge,  and 
not  taken  upon  this  trial.  Such  deposition, 
therefore,  cannot  be  any  evidence  whatever 
against  the  accused. 

If  the  defendant  has  really  forfeited  his 
recognizances,  the  Magistrate  must  take  evi- 
dence upon  the  point,  and  pass  orders  upon 
him.  He  must  proceed  in  the  same  way  if  it 
is  necessary  to  take  further  recognizances 
from  the  defendant. 

The  orders  now  passed  by  the  Magistrate, 
dated  14th  June  1869,  are  reversed. 


The  22nd  September  1869* 

* 

Present : 

The  Hon'ble  J.  P.  Nortnan  and  F.  A.  Glover, 

•  * 

Judges. 
Contagions  Diseases  Act»  Act  XIV.  of  1868. 

Criminal  Revisional  Jurisdiction. 

Reference  to  the  High  Court,  under  Section 
434  9f  '^^  ^?^*  ^f  Criminal  Procedure^ 
by  the  Sessions  Judge  of  the  24'Pergun* 
nahs. 

The  Queen  versus  Sukhimonee  Raur. 

The  mere  possession  of  a  resfistnition  ticket-under 
Act  XIV.  of  idGS  does  not  necesaarily  make  the  holder 
of  it  a  registered  public  prostitute  under  that  Act«  or  the 
rules  framed  by  the  Government  of  Bengal  under  the 
Act.  The  registration  must  be  voluntary,  and  the  mere 
fact  that  a  tvom'an  appears  in  answer  to  a  summons  issu* 
ed  by  the  police,  and  answers  questk»s  put  to  her,  is  not 
sufiicaent  to  bring  her  within  the  Act  or  the  rules* 

Norman^  J. — ^The  defendant  has  been 
convicted  under  the  provisions  of  the  nth 
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Section  of  Act  XIV.  of  1868  for  not  having 
presented  herself  for  medjcal  examination,  as 
required  by  her  registration-ticket  and  Rule 
No.  23  made  by  the  Government  of  Bengal 
in  pursuance  of  the  provisions  of  Section 
loth  or  I  iih  of  that  Act,  and  sentenced  to 
15  days'  imprisonment,  and  a  fine  of  25 
rupees,  or  1 5  days'  further  imprisonment. 

The  defendant  contended  before  the  De- 
puty Magistrate,  Kumar  Hurendra  Krishna 
Bahadoor,  that  she  was  not  a  public  prosti- 
tute, and  that  she  was  not  duly  registered. 
The  Deputy  Magistrate  considered  that  he 
had  no  power  to  go  into  these  questions,  and 
that,  under  the  rules  made  by  the  Govern* 
ment  of  Bengal,  the  Commissioner  and  De- 
puty Commissioner  of  Police  are  the  proper 
persons  to  enquire  into  them. 

The  case  was  sent  up  to  this  Court  by  the 
Judge  of  the  2  4-Pergunnahs  under  Section 
434  .of  the  Code  of  Criminal  Procedure. 
Now,  the  nth  Section  of  Act  XIV.  of  1868 
enacts  that  any  registered  woman  disobey- 
ing any  rule  made  under  this  Section  shall,  on 
conviction  before  a  Magistrate,  be  punished 
with  simple  imprisonment  for  a  term  which 
may  extend  to  one  month,  with  fine,  &c. 
The  question  is  whether  the  defendant  is  a 
registered  woman  within  the  meaning  of 
that  Clause. 

The  5th  Section  provides  that  the  Local  Go- 
vernment may  make  rules  for  the  registration 
of  common  prostitutes^  and  that  every  woman 
complying  with  such  rules  shall  be  deemed 
to  be  registered  under  that  Act^  and  the 
registering  officer  is  to  furnish  her  with  such 
evidence  of  registration,  as  the  Local  Go- 
vernment shall  from  time  to  time  direct. 
Rule  No.  3  provides  that,  when  a  woman 
desires  to  carry  on  the  business  of  a  common 
prostitute,  she  shall  present  herself  at  the 
Police  Sectioif  in  which  she  resides,  and 
^state  her  name,  age,  caste  or  religion,  place  of 


birth,  residence,  and  proximate  date  when 
she  commenced  a  life  of  prostituiion,  and, 
in  the  event  of  her  living  in  a  brothel^  she 
shall  further  state  the  name  of  the  ottmer  of 
the  house,  &c.  By  Rule  4,  the  Inspector  of 
Police  shall,  on  receipt  of  this  information, 
forthwith  record  it  in  a  register  (Form  A) 
to  be  kept  up  at  each  Police  Section; 
he  shall  then  fill  up  the  columns  of  the 
registration-ticket  (Form  B),  and  forward 
it  for  signature  to  the  office  of  the  Com- 
missioner of  Police.  By  Rule  5,  it  shall 
be  the  duty  of  the  Commissioner  of  Police 
to  have  such  woman  entered  in  a  gene- 
ral  register,  &c.  The  registration-ticket  is 
to  be  signed  by  the  Commissioner  or  De- 
puty Commissioner  of  Police,  and  returned 
to  the  Inspector,  who,  after  noting  the  serial 
number  in  his  register,  is  to  deliver  it  to  the 
woman  to  whom  it  belongs. 

The  defendant  is  in  possession  of  a  regis- 
tration-ticket, dated  the  7th  of  May  1869. 
Except  her  own  admission,  there  is  no 
evidence  to  show  how  she  became  possessed 
of  it.  She  says  herself:  ''I  did  not  attend 
for  examination  twice  a  month,  as  I  have  not 
been  a  prostitute.''  She  says:  '*!  had  my 
name  registered  at  the  thannah.  The  In* 
spector  registered  my  name.  I  did  not  vo- 
luntarily register  my  name  at  the  thannah." 
In  a  petition  presented  by  the  defendant  to  the 
Commissioner  of  Police  on  the  9th  of  Angost, 
she  says  that  she  is  not  a  common  prostitute, 
but  worln  at  Mr.  Angelo's  factory,  and  lives 
under  the  protection  of  one  Mataoh,  who  is 
also  employed  in  the  same  factory.  She 
says  that,  in  the  beginning  of  May  last,  she 
was  informed  by  the  police  that  they  had 
orders  to  arrest  her,  and  take  her  to  the 
thannah,  if  she  did  not  go.  She  accordingly 
went,  and  was   asked    her    name,   father's 

name,  &c.  By  answering  which  questions  she 
did  not  know  that  she  was  rendering  heiself 
liable  to  registration  under  Act  XIV.  <rf  1868, 
and  certainly  never  intended  to  register  her- 
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self  as  a  compion  prostitute.  She  says  that, 
on  the  3rd  of  Tune  last,  she  was  served  with 
the  registration-ticket  of  a  common  prosti- 
tute, and  the  next  morning  appeared  before 
the  Deputy  Commissioner  with  a  petition, 
requesting  that  her  name  might  be  removed 
from  the  list ;  but,  in  consequence  of  the  delay 
in  serving  her  with  the  ticket,  her  petition 
was  rejected,  and  she  was  made  to  appear  be- 
fore the  Deputy  Commissioner  on  the  next 
morning. 

It  is  clear  that  neither  the  Act  nor  the. 
rules  empower  the  police  to  put  women  on 
the  register  against  their  will.  If  a  woman 
carries  on  the  business  of  a  prostitute  with- 
out having  been  registered,  she  incurs  the 
penalty  provided  by  Section  4,  and  alluded 
to  in  Rule  10.  Mr.  Wingrove's  evidence 
shows  that  notices  were  served  on  women 
to  appear  at  the  thannah.  He  says  :  ''  If  any 
*'  woman  fails  to  appear  at  the  thannah,  she 
"was  to  be  summoned.  No  compulsory 
**  measures  were  adopted  against  any  woman 
''in  my  jurisdiction.''  But  he  adds  what  is 
a  matter  of  more  significance:  "They  were 
"brought  to  the  thannah  by  the  pOlice-offi- 
*'  cer ;  at  least  the  police  accompanied  each 


"woman." 


The  register  was  in  Court.  By  reference 
to  it,  if  kept  in  proper  form,  it  would  have 
shown  whether  the  woman  who  appeared 
and  was  registered  as  Sukhimonee  Raur, 
No.  153,  stated  from  what  date  she  com- 
menced a  life  of  prostitution.  But  the  re- 
gister-book does  not  appear  to  have  been  put 
Vol.  XII. 


in  evidence,  and  this,  though  the  police-au- 
thorities knew  that,  on  the  day  following  that 
on  which  she  says  the  registration-ticket  was 
served  upon  her,  she  had  protested  by  appeal- 
ing to  the  Commissioner  of  Police,  and  by 
letter  to  the  Government  of  Bengal  through 
Mr.  Angelo,  that  she  was  not  a  prostitute, 
and  that  her  name  had  been  improperly 
placed  on  the  register.  If  she  merely  ap- 
peared in  obedience  to  a  summons  or  order 
from  the  police,  and  answered  questions  put 
to  her,  without  stating  or  showing  that  she 
desired  to  be  registered  as  a  prostitute,  the 
oflBcer  had  no  right  under  the  Act  or  rules 
to  register  her  name  as  such. 

The  delay  in  forwarding  the  registration- 
ticket  from  9th  May  to  the  30th  of  June  is 
uncontradicted  and  unexplained.  In  my  opi- 
nion, the  Magistrate  was  bound  to  have  tried 
the  question  whether  the  defendant's  name 
was  legally  placed  upon  the  register  ;  and,  as 
I  am  satisfied  that,  on  the  evidence,  there 
is  not  any  sufficient  proof  of  that  which  is  a 
necessary  ingredient  in  the  offence,  I  woaW 
quash  the  conviction. 

Glover,  7.— The  only  point  which  has  been 
referred  to  this  Court  under  Section-  434  pf 
the  Code  of  Criminal  Procedure  by  the 
Sessions  Judge  is  whether  or  not  the  Deputy 
Magistrate  was  wrong  in  refusing  to  adjudi- 
cate on  the  defendant's  objection  that  she  was 
not  a  duly-registered  prostitute  in  the  terms 
of  Act  XIV.  of  1868. 

■ 

The  Deputy  Magistrate  considered  that,  as 
the  woman  was  in  possession  of  a  registry- 
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ticket,  she  must  be  presumed  to  have  been 
properly  registered,  and  he,  therefore,  refused 
to  decide  on  the  evidence  whether  the  woman 
had  voluntarily  registered  herself,  or  whe- 
ther  she  was,  in  fact,  a  common  prostitute  or 
not. 

In  this  I  think  he  was  wrong.  The  mere 
possession  of  a  registry-ticket  would  not 
necessarily  make  the  holder  of  it  a  duly-regis- 
tered prostitute  under  the  Act,  for  regis- 
tration must  be  voluntary,  and  this  is  a  con- 
dition precedent. 

Section  4  of  the  Act  prescribes  penalties 
in  case  of  non-registration,  but  a  woman  may, 
if  she  pleases,  elect  to  pay  those  penalties 
over  and  over  again,  and  refuse  to  register 
hec^elf,  and  the  Act  cannot  make  her  do  so. 

In  this  case  the  defence  of  Sukhimonee 

Raur  was    that    she    did    not    voluntarily 

register  herself,  but  was  compelled  to  take 

the  registry-ticket,  and  as  corroborative  of 

this  declaration  she  averred  that  she  had  no 

reason    to    take  out    a  registry-ticket,    not 

being,  and  never  having  been,  a  common 

prostitute,  and  she  offered  evidence  to  make 

out  her  plea. 

If  Magistrates  are  not  competent  by  rea- 
son of  Act  XIV.  of  1868  to  take  cognizance 
of  and  to  determine  pleas  of  this  descrip- 
tion, the  result  will  be  that  every  woman  of 
a  certain  class  will  be  at  the  mercy  of  the 
police,  and  will  be  called  a  common  prosti- 


tute or  not,  as  it  suits  their  will  and  plea-, 
sure.    There    is    nothing   in*  the   Act  that 
gives   the  police  this  irresponsible  power, 
and  their  possession  of  it  would  be  in  eveiy 
respect  most  objectionable. 


I  think  that  Sukhimonee  was  entitled  to 
prove,  if  she  could,  that  she  had  not  volun^ 
iarily  registered  herself  as  a  common 
prostitute,  and  that  the  Deputy  Magistrate 
ought  to  have  adjudicated  on  the  plea.  Her 
further  plea,  that  she  was  not  a  common 
prostitute  at  all,  could  only  have  been  taken 
in  connection  with  her  special  defence,  for  if 
she  were  proved  to  have  voluntarily  regis- 
tered herself  as  a  common  prostitute,  I  do 
not  think  that  she  could  be  allowed  after^ 
wards  to  give  evidence  that  she  did  not,  as  a 
matter  of  fact,  belong  to  that  class,  in  order 
to  avoid  the  effects  of  a  previous  volon- 
tary  registration. 

Her  remedy  in  that  case  would,  I  suppose, 
be  under  Section  31  of  the  Act.  I  concur, 
therefore,  so  far  with  Mr.  Justice  Norman 
in  that  I  would  quash  the  Deputy  Magis- 
trate's conviction.  I  do  not,  however,  think 
it  necessary  to  give  any  opinion  on  the 
merits  of  the  case,  nor  (ioes  the  Sessions 
Judge  ask  it.  They  ought  to  be  considered 
and  disposed  of  by  the  Court  below. 
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The  6th  September  1869. 

^     Presint : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
F.  B*  Kemp,  A.  G.  Macpherson,  and 
F.  A.  Glover,   Judges, 

Compromise — Chapter  XV.,  Penal  Code— Sec- 
tion  271,  Code  of  Criminal  Procedure. 

On  a  Letter  No  .too,  dated  2gth  May  rS6p, 
from  the  Officiating  Sessions  Judge  of 
Jessore  to  the  Registrar  of  the  High  Court. 

Held  that  bribery  and  other  offences  punishable 
under  the  Indian  Penal  Code  with  imprisonment  ex- 
oeedincr  six  months  are  not  triable  under  Chapter  XV. 
-  o£  the  Code  of  Criminal  Procedure,  and  cannot,  there- 
fore, be  compromised  under  Section  271  of  the  latter 
Code. 

This  was  a  reference  to  the  Full  Bench 
by  a  Division  Bench  consisting  of  Peacock, 
C.J.,  and  Loch,  J. 

Memorandum  by  Loch,  J,  dated  26th  June 

i86g. 

I  REQUEST  the  Registrar  will  lay  before  the 
Chief  Justice  the  accompanying  record  of  a 
criminal  case,  in  order  to  its  being  submitted 
for  the  consideration  of  a  Full  Bench,  should 
the  Chief  Justice  think  such  a  course  ad- 
visable. 

The  circumstances  which  have  led  me  to 
place  the  case  before  the  Court  are  as  fol- 
low: The  charge  is  one  of  inflicting  a 
severe  wound  on  the  head  of  the  complain- 
ant's mother,  and  is  brought  under  Section 
325  of  the  Indian  Penal  Code.  It  was,  how- 
ever, entered  in  the  criminal  statements  for 
the  fourth  quarter  of  1868,  under  heading  35, 
"Hurt,  other  Cases,  Sections  323  and  324," 
and  was  disposed  of  by  compromise. 

The  Judge  in  the  English  Department,  on 
examirting  the  quarterly  statements,  required 
the  Magistrate  to  explain  how  this  case  had 
been  admitted  to  compromise,  as  the  punish- 
ment assigned  to  offences  under  Sections  323 
and  324  was  imprisonment  for  a  period  ex- 
ceeding six  months ;  and,  in  reply,  he  re- 
ferred to  a  case  disposed  of  by  a  Division 
Bench  of  ihe^Court  of  the  15th  January 
1866  (Jackson  and  Glover,  JJ.*),  in  which  it 
was  held  that  a  case  of  bribery  .is  triable  un- 
der Chapter  XV.  of  the  Code  of  Procedure, 
and  is  therefore  withdrawable. 


•5  W.  R.,  Criiii.,4. 


Chapter  XV.  of  the  Criminal  Procedure 
Code  is  headed : ''  Of  cases  triable  by  the  Ma- 
gistrate in  which  a  summons  on  complaint 
shall  ordinarily  issue."  Section  257,  which 
is  the  first  Section  in  the  Chapter,  sets  forth : 
"Whenever  a  complaint  is  made  before  a 
Magistrate  having  jurisdiction  in  the  case 
that  any  person  has  committed  or  is  suspect- 
ed to  have  committed  any  offence  triable  by 
such  Magistrate,  and  punishable,  under  the 
Indian  Penal  Code,  with  imprisonment  for  a 
period  not  exceeding  six  months,  it  shall  be 
lawful  for  such  Magistrate  to  issue  his  sum- 
mons directed  to  such  person/'  &c.,  &c. ;  and 
Section  271  of  the  same  Chapter  provides 
that:  "If  a  complainant,  at  any  time  be- 
fore a  final  order  is  passed  in  any  case  under 
this  Chapter,  shall  satisfy  the  Magistrate  that 
there  are  sufficient  grounds  for  permitting 
him  to  withdraw  his  complaint,  the  Magis- 
trate may  permit  such  complainant  to  with- 
draw  such  complaint." 

It  is  deaf,  therefore,  by  what  is  recited 
in  Section  257,  that  only  those  offences 
which  are  punishable  with  imprisonzpent  for 
a  period  not  exceeding  six  months  fall  with- 
in the  scope  of  this  Chapter ;  that,  though, 
according  to  the  schedule  annexed  to  the 
Code  of  Criminal  Procedure,  a  summons  is 
the  first  process  issued  in  regard  to  oiher 
offences  punishable  with  imprisonment  for  a 
longer  period  than  six  months,  they  do  not 
fall  within  Chapter  XV.,  but  such  process  is 
issued  under  the  provisions  of  Chapter  IV., 
and  is  permitted  in  the  majority  of  bailable 
offences,  though  they  do  not  come  under 
complaints  brought  under  Chapter  XV.  It 
appears  to  me,  therefore,  that  the  ruling  of 
the  learned  Judges  who  passed  the  decision 
of  15th  January  1866  (reported  in  Vol.  V., 
W.  R.,  page  4)  is  not  correct ;  for,  if  it  be, 
then  all  cases  in  which  a  summons  is  issued 
as  the  first  process,  whether  the  punishment 
for  the  offence  charged  be  punishable  with 
imprisonment  for  a  period  above  or  below 
six  months,  would  be  open  to  withdrawal 
under  the  provisions  of  Section  271,  which 
is  the  only  Section  in  the  law  which  treats 
of  withdrawals,  but  limits  the  privilege  to 
cases  coming  under  the  1 5th  Chapter  of  the 
Criminal  Procedure  Code. 

Peacock,  C.  J. — ^I  concur.    Let  this  case 
be  referred  to  a  Full  Bench. 
The  judgment  of  the  Full  Bench  was  deli^ 
vered  as  follows  by 

Peacock^  C.  J. — ^We  are  of  (pinion  that 
offences  punishable  under  the  Indian  Penal 
Code  with  imprisonment  exceeding  six 
months  are  npt  triable  under  Chapter  XV.  of . 


\ 


6b 


Criminal 


THE  WKXKLT  RSPORTtR. 


Rulings, 


[Vol.  xn. 


the  Code  of  Criminal  Procedure ;  and  conse- 
quently that  such  cases  do  not  fall  within 
tfie  provisions  of  Section  271  of  that  Code. 
We  do  not  think  that  we  can  add  anything 
to  what  has  been  stated  by  Mr.  Justice  Loch 
in  his  memorandum,  dated  the  26th  of  June 
1869. 


In  the  case  of    Maghun  Misser  vtrna 

Chnmmun  Tclec,*  le- 


The  13th  September  1869. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki.,  Chief 
Justice^  and  the  Hon'ble  H.  V.  Bayley, 
F.  B.  Kemp,  A.  G.  Macpherson,  and 
F.  A.  Glover,  Judges, 

Procedure — Breach  of  the  peace — Securitj-bond 
— Onus  proband! — Section  283,  Code  of 
Criminal  procedure. 

(Criminal  Revisional  Jurisdiction.) 

A.  D.  Dunne  versus  Hem  Chunder  Chow- 
dhry  and  another. 

Beharee  Lall  Brojobassee  versus  Daurick 

Mozoomdar. 

Hbld  {Glover,  J,,  dissenting^)  that,  on  the  appear- 
•Bce  of  a  party  summoned  under  Section  282  of  the 
Code  of  Criminal  Procedure,  it  is  incumbent  on  the 
Magistrate,  before  taking  a  bond  from  him  for  the  pre- 
servation of  the  peace,  to  adjudicate  judicially  on  evi- 
dence given  before  him  as  to  the  necessity  for  taking 
security.  The  onus  in  such  case  is  on  the  party  on 
whose  complaint  the  summons  was  issued. 

Referring  order  in  the  first  case. 

The  Judges  of  the  second  Bench  (Loch  and 
Glover,  JJ,)  having  been  divided  on  the 
following  question,  it  was  referred  by  Loch, 
J.,  for  the  opinion  of  the  Full  Bench. 

A  Divisional  Bench*  decided  that,  on  the 

appearance  of  a  party 


*■  Phear  and  Hobhouse, 
JJ'-:Ca3e  of  Nursing 
Narain,  page  i.  Vol.  X., 
W.  R. 


summoned  under  Sec- 
tion 282  of  the  Code 
of  Criminal  Proce- 
dure to  show  cause 
why  he  should  not  enter  into  a  bond  to 
keep  the  peace,  the  Magistrate  cannot  make 
the  order  that  defendant  shall  enter  into  the 
bond  until  he  bad  adjudicated  judicially, 
upon  evidence  properly  given  that  he  is  sa- 
ttefied  tAmt  it  is  necessary  for  the  preservation 
of  the  peace  to  take  such  bond  from  the 
defendant. 


*  Dated  14th  September 
1868,  Loch  and    Glover, 
. — pagfe  46,    Vol.  X., 
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ferred  to  the  Coait 
under  Section  434 
of  the  Code  of  Crimi- 
nal Procedure,  Mr. 
Justice  Loch  thought  that  the  above  coarse 
should  be  followed ;  Mr.  Justice  Glover 
held  that  it  was  not  incumbent  on  a  Ma- 
gistrate, on  the  appearance  of  the  person 
summoned,  to  adjudicate  judicially  as  to  the 
necessity  for  taking  security  on  evidence 
given  before  him. 

Referring  order  in  the  second  case, 

L,  S,  Jackson  and  Markhy,  JJ^—^ 
there  appears  to  be  a  difference  in  the  con- 
struction put  upon  Sections  282,  287,  and 
288  of  the  Code  of  Criminal  Procedure  bj 
Mr.  Justice  Glover  and  Mr.  Justice  Hob- 
house  in  the  case  of  Tarinee  Rant  Labooiy 
Chowdhry  (8  Weekly  Reporter,  Criminal, 
page  79),  and  by  Mr.  Justice  Phear  and  Mr. 
Justice  Hobhouse  in  the  case  of  Nursing 
plarain  (10  Weekly  Reporter,  Criminal,  i)age 
i),  we  refer  the  following  question,  which 
turns  upon  the  construction  of  those  Sec- 
tions, to  the  consideration  of  the  Full 
Bench : — 

Whether,  when  a  Magistrate  has  issued  a 
summons  upon  credible  information  under 
Section  282,  calling  upon  a  party  to  show 
cause  why  he  should  not  be  required  to 
enter  into  a  bond  to  keep  the  peace,  he  may, 
upon  ihe  party  appearing  and  failing  to 
satisfy  the  Magistrate  that  there  was  no  oc- 
casion to  bind  him  over,  without  taking 
further  evidence,  act  upon  his  previous  in- 
formation, and  make  an  order  under  Sec- 
tion 288. 

The  judgments  of  the  Full  Bench  were  de- 
livered as  follow : — 

Glover y  J. — This  reference  involves  the 
consideration  of  two  somewhat  different 
questions. 

The  first  (referred  by  Mr.  Justice  I^och)  is 
whether,  when  a  party  is  summoned  to 
show  cause,  under  Section  282  of  the  Code 
of  Criminal  Procedure,  why  he  should  not 
be  called  upon  to  enter  into  recc^izanccs 
to  keep  the  peace,  the  Magistrate  can  make 
an  order  directing  him  to  enter  into  the 
bond,  until  he  has  adjudicated  judicially, 
upon  evidence  proper Ij*  given ,  that  be  » 
satisfied  that  it  is  necessary  for  the  pre- 
servation of.  ihe  peace  to  take  such  bond.'* 
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The  second  (referred  by  Jackson  and 
Markby,  J.J.)  is  **  whether,  when  a  Magis- 
"  trate  has  issued  a  summons  upon  credible 
"  information  under  Section  282,  calling 
"  upon  a  party  to  show  cause  why  he  should 
"  not  be  required  to  enter  into  a  bond  to 
"  keep  the  peace,  he  may,  upon  the  party 
"  appearing  and  failing  to  satisfy  the  Ma- 
"  gistrate  that  there  was  no  occasion  to 
"  bind  him  over,  without  taking  further 
"  evidence,  act  upon  his  previous  informa- 
**  tion,  and  make  an  order  under  Section 
"  288." 

I  am  of  opinion  (an  opinion  come  to  with 
much   diffidence,   for  it   is,    I     understand, 
opposed  to  that  of  my  Hon'ble  colleagues; 
that   the    Magistrate    can    make    such   an 
order,  that  is,  that    he  can   call    upon    a 
defendant   to  enter   into  a   bond   to    keep 
the    peace,   without  recording    evidence    in 
support  of  the  charge   in   the   defendant's 
presence.     I  do  not  contend  that  the  Magis- 
trate need  not  ''adjudicate  judicially,"  nor 
does  my  opinion  in  the  case  of  Tarinee  Kant 
Lahoree   (  8  Weekly    Reporter,   p.   79  ) — 
an  opinion  the  propriety  of  which  is  called 
in  question   by  this    reference — go    to  that 
length.     On  the  contrary,  I  think  that  the 
Magistrate's    action    would,    in    all    cases, 
amount  substantially  to  a  judicial   adjudi- 
cation, even  though  no  evidence  were  record- 
ed by  him  at  the  time  of  coming  to  such  ad- 
judication.   He  would  adjudicate,  that  is,  on 
the  "  credible  information,"  on  the  strength 
of   which   he   had   already    summoned   the 
defendant  to  show  cause. 

I  understand  Chapter  1 8  of  the  Code  of 
Criminal  Procedure  to  give  Magistrates  ex- 
ceptional powers  for  exceptional  purposes  re- 
quiring, from  their  very  nature,  to  be  carried 
out  promptly  without  the  delays  that  accom- 
pany the  ordinary  forms  of  procedure,  and  on 
this  ground  to  sanction  some  departure  from 
the  ordinary  rules  of  evidence ;  and  I  can 
find  nothing  in  this  Chapter,  either  directly 
or  by  implication,  that  makes  it  incumbent 
on  a  Magistrate  to  record  the  evidence  on 
which  he  intends  to  proceed  in  the  presence 
of  the  party  accused,  or  to  do  more  than 
state  the  grounds  on  which  the  accused  has 
been  summoned,  and  to  declare  judicially 
that  those  grounds  are  sufficient  to  put  the 
accused  on  his  defence.  The  defendant 
already  knows  the  case  he  has  to  answer, 
for  the  summons  under  Section  283  would 
have  set  forth  the  substance  of  the  credible 
information  on  which  the  Magistrate  was 
preplred  to  act. 


Section  282  says:  "Whenever  a  Magis- 
"  trate  shall  receive  *  credible  information ' 
**  that  any  person  is  likely  to  commit  a 
"  breach  of  the  peace,  he  majf  summon 
"  that  person  to  show  cause  why  he  should 
"  not  be  required  to  enter  into  a  bond  to 
"  keep  the  peace."  The  accused,  that  is, 
is  not  summoned  until  the  Magistrate  has 
come  to  an  ex-parte  decision,  on  "credible 
information,"  that  he  is  a  person  who 
ought  to  be  put  upon  his  defence,  and  to 
show  cause  why  he  should  not  enter  into 
recognizances.  The  onus  appears  to  be 
laid  wholly  upon  him.  The  Magistrate  is 
not  to  show  cause  why  he  has  summoned 
him,  but  the  defendant  is  to  show  cause 
why  he  should  not  be  declared  a  person 
likely  to  commit  a  breach  of  the  peace. 

I  cannot  find  any  Section  in  Chapter  18 
which  directs  a  Magistrate  to  take  evidence 
in  the  usual  way  in  support  of  the  informa- 
tion when  disposing  of  charges  of  this 
description.  Section  287,  no  doubt,  sup- 
poses a  case  where  the  Magistrate  shall 
not  be  satisfied  that  there  is  occasion  to 
bind  over  a  defendant,  but  I  understand  this 
to  refer  to  the  whole  proceedings,  and  not 
only  to  evidence  supposed  to  have  been 
taken  on  the  part  of  the  Crown.  I  under- 
stand it  to  apply  to  cases  where  the  credible, 
information  on  which  the  Magistrate  acted 
has  been  invalidated  by  the  accused  showing 
that  it  is  not  so  credible  as  it  at  first 
appeared,  or  where  it  had  been  directly 
rebutted  by  evidence  still  more  credible. 

In  support  of  my  view,  I  would  instance 
the  case  of  a  party  the  period  of  whose 
security-bond  has  been  extended  under 
Section  290.  It  seems  to  me  clear  that,  in 
such  cases  at  least,  the  accused  is  ordered  to 
give  security  for  such  further  period  as  the 
Court  of  Session  thinks  fit  (not  exceeding 
one  year)  without  being  allowed  to  have  a 
voice  in  the  matter,  and  yet  it  might  very 
well  be  that  the  accused  might,  during  the 
first  year  for  which  security  had  been  taken, 
have  seen  the  folly  of  his  ways,  and  have 
determined  to  keep  the  peace  for  the  future. 
£ut,  in  such  cases,  the  Magistrate  first,  and 
the  Sessions  Judge  afterwards,  act,  not  upon 
evidence  (unless  they  choose  to  take  it),  but 
simply  upon  their  own  impressions,  not  even 
supported  by  "credible  information,"  that  a 
further  security- bond  is  necessar}%  and  the 
accused  has  to  give  that  bond  or  go  to  jail. 
He  is  not  called  upon  to  show  cause,  nor  is 
he  given  any  opportunity  of  showing  that 
tlie  Magistrate's  "impressions"  were  erroj 
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neous.  Now,  if  a  party  called  upon  to  show 
cause  under  Section  282  is  entitled  to  have 
evidence  on  which  the  Magistrate  proposes 
to  act  recorded  before  him,  why  should  not 
the  party  under  Section  290  have  the  same 
privilege?  And  yet  it  is  clear  that  he  has 
not. 

Again,  if  no  security-bond  can  be  taken 
without  evidence  for  the  Crown  being  re- 
corded in  the  presence  of  the  party  summon- 
ed, what  would  be  the  procedure  in  cases 
where  the  information  on  which  the  Magis- 
trate acts  consists  of  a  report  of  a  Subordinate 
Magistrate,  or  of  a  police-officer,  both  of  which 
reports  have  been  declared  by  this  Court  to  be 
"credible  information  "  under  the  Section  ? 
Is  the  police-officer  to  be  summoned  to  swear 
to  the  truth  of  his  reports,  and  would  the 
accused  have  the  right  to  insist  upon  all  the 
persons  through  whom  the  police-officer 
derived  his  information  being  sent  for  and 
their  evidence  recorded  before  him  ?  The 
police-officer  might  be,  and  frequently  would 
be,  50  miles  away,  and,  whilst  he  and  the 
witnesses  were  coming,  the  breach  of  the 
peace  might  take  place.  The  Subordinate 
Magistrate's  report  also — must  that  be  sup- 
ported by  independent  testimony,  and  must 
that 'officer  prove  by  witnesses  the  way  in 
which  he  got  his  information  ? 

Suppose,  again,  a  not  unfrequent  case,  the 
case  where  a  Magistrate  derives  his  "cre- 
dible information"  from  his  own  sense 
of  sight.  He  sees  himself  circumstances 
which  give  him  an  assured  impression  that 
such  and  such  a  person  is  likely  to  commit 
a  breach  of  the  peace :  is  he  to  give  evidence 
of  his  belief  ? 

Another  rdason — though  I  admit  a  slight 
one — ^for  supposing  that  the  recording  of 
evidence  is  not  necessary  .under  Chapter  18, 
is  to  be  found  in  the  wording  of  Section 
307,  which  says  that  any  evidence  taken 
under  Chapter  18  is  to  be  recorded  in  the 
usual  way  (Section  267).  The  word  "any" 
seems  to  suppose  cases  under  that  Chapter 
where  there  would  be  no  evidence  recorded 
at  all. 

I  admit  that,  if  the  opinion  I  have  ex- 
pressed above  be  correct,  a  Magistrate  under 
this  section  would  act  without  the  observ- 
ance of  the  ordinary  procedure,  but  his 
powers  under  Chapter  1 8  have  always  seem- 
ed to  me  to  be  purposely  exceptional,  and 
after  all  they  do  not  involve  a  very  great 
relaxation  of  the  rules  of  evidence. 


I  think  that  both  questions  submitted  So 
the  Full  Bench  should  be  answered  in  the 
affirmative.  « 

Peacocky  C  J, — It  appears  to  me  that  8iri>- 
stantially  there  is  only  one  question  before  us, 
viz,,  whether,  when  a  Magistrate  has  issued 
a  summons  upon  credible  information  unda 
Section  282,  calling  upon  a  party  to  shov 
cause  why  he  should  not  be  required  to 
enter  into  a  bond  to  keep  the  peace,  be 
may,  upon  the  party's  appearing  and  failing 
to  satisfy  him  that  there  was  no  occasion  to 
bind  him  over,  act  upon  his  previous  infcKm- 
ation,  and  make  an  order  under  Section  288, 
without  taking  further  evidence.  That  is  the 
question  which  is  propounded  by  Mr.  Justice 
L.  S.  Jackson  and  Mr.  Justice  Markby.  The 
question  raised  by  Mr.  Justice  Loch  and  Mr. 
J  ustice  Glover  appears  to  me  to  involve  the 
same  point. 

It  has  been  decided  by  a  Division  Bench, 
consisting  of  Mr.  Justice  Phear  and  Mr.  Justice 
Hobhouse,  that  a  Magistrate  cannot  order  a 
defendant  to  enter  into  such  a  bond  until  be 
has  adjudicated  judicially  upon  evidence  pro- 
perly taken  before  him.  Mr.  Justice  Locb 
in  the  case  referred  by  him,  and  Mr.  Justice 
Glover,  thought  that  the  decision  of  Mr. 
Justice  Phear  and  Mr.  Justice  Hobhouse 
was  correct.  Mr.  Justice  Glover,  however, 
was  of  a  contrary  opinion.  No  precise  ques- 
tion has  been  referred  to  us  by  Mr.  Justice 
Loch  and  Mr.  Justice  Glover,  and  the  only 
question  which  it  appears  to  me  we  have  to 
answer  is  that  which  I  have  stated.  That 
question,  I  think,  must  be  answered  in  the 
negative. 

Section  282  enacts  that  "  it  shall  be  law- 
ful for  the  Magistrate  of  the  district  or 
other  officer  exercising  the  powers  of  a  Ma- 
gistrate, whenever  he  shall  receive  credible 
information  that  any  person,  whether  a 
European  British  subject  or  not,  is  likely  to 
commit  a  breaoh  of  the  peace,  or  to  do 
any  act  that  may  probably  occasion  a 
breach  of  the  peace,  to  summon  such 
person  to  attend  at  a  time  and  place  men- 
tioned in  the  summons,  to  show  cause 
why  he  should  not  be  required  to  enter 
into  a  bond  to  keep  the  peace,  with  or 
without  sureties,  as  such  Magistrate  shall 
think  fit." 
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I  understand  my  Hon'ble  colleague, 
Mr.  Justice  Glover,  to  say  that  a  report  of 
a  police-officer  would  be  sufficient  credible 
information  to  authorize  a  Magistrate  to  call 
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on  a  person  to^show  cause  why  he  bhouid  not 
enter  into  a  security-bond.  The  question  is 
not  whether  ihat  would  be  sufficient  inform- 
ation to  justify  the  Magistrate  in  calling  upon 
the  person  to  show  cause ;  but  whether 
it  would  be  sufficient  without  further  evi- 
dence to  justify  the  Magistrate  in  adjudicat- 
ing upon  the  case,  and  ordering  the  party  to 
give  security. 

Section  285  points  out  what  is  to  be  done 
if  the  person  summoned  to  show  cause  does 
not  attend.  It  enables  the  Magistrate  to 
issue  a  warrant  for  such  person's  arrest; 
and  it  further  provides  that,  if  it  appears  to 
a  Magistrate,  upon  the  report  of  a  police- 
officer,  or  upon  other  credible  information 
(the  substance  of  which  report  or  information 
must  be  recorded),  that  there  is  just  reason  to 
fear  the  commission  of  a  breach  of  the  peace 
which  may  probably  be  prevented  by  the 
immediate  arrest  of  any  person,  it  shall  be 
lawful  for  the  Magistrate  at  any  time  to  issue 
a  warrant  for  the  arrest  of  such  person. 

Section  287  provides  that,  if  upon  the 
appearance  of  the  person  or  of  his  agent, 
if  he  is  permitted  to  appear  by  agent,  the 
Magistrate  shall  not  be  satisfied  that  there 
is  occasion  to  bind  such  person  to  keep  the 
peace,  he  shall  direct  his  discharge. 

Now,  it  appears  to  me  that  the  meaning 
of  this  Act  was  that,  when  the  person  sum- 
moned appears,  the  Magistrate  is  to  proceed 
judicially,  and  that  he  is  not  to-  be  satisfied 
without  evidence  that  there  is  occasion  to 
bind  him  over.  He  is  not  td  take  the  report 
of  a  police-officer  upon  which  he  may  have 
issued  the  summons  as  evidence  when  he 
adjudicates  upon  the  case.  If  no  evidence 
is  given  upon  the  subject  when  the  person 
summoned  appears,  the  Magistrate  cannot, 
under  Section  287,  be  judicially  satisfied  that 
there  is  occasion  to  bind  him  over,  but  is 
bound  to  order  his  discharge. 

My  Hon'ble  colleague,  Mr.  Justice  Glover, 
has  put  the  case  of  a  Magistrate's  hav- 
ing issued  a  summons  on  the  report  of  a 
police-officer,  and  he  says  that  the  police- 
officer  may  be  50  miles  away  when  the  case 
comes  on.  But  it  would  be  contrary  to  every 
principle  of  natural  justice  to  adjudicate  and 
order  a  man  to  enter  into  a  bond  to  keep  the 
peace  on  the  mere  report  of  a  police-officer, 
who,  when  the  case  comes  on  to  be  adjudi- 
cated, is  50  miles  away,  and  cannot  be  cross- 
examined  by  the  party  called  on  to  give  the 
security.  It  is  not  always  sufficient  for  the 
person  summoned  to  enter  into  his  own  re- 
cognizance ;  but  he  is  bound,  if  the  Magis- 


trate requires  him,  to  find  sureties  ;  and,  if 
he  disobeys  the  order  of  the  Magistrate,  he 
may  be  committed  to  jail,  and  may  be  detain- 
ed there  in  custody  for  a  year,  unless  in  the 
meantime  he  complies  with  the  order.  Thus, 
according  to  my  Hon*ble  colleague's  view 
of  the  case,  a  European  or  other  person 
may  be  called  on  to  give  a  bond  to  keep  the 
peace,  and  find  sureties,  upon  the  mere  re- 
port of  a  police-officer,  without  any  further 
evidence,  although  the  police-officer  on 
whose  report  the  summons  to  show  cause 
was  issued  may  be  50  miles  away.  If  that 
view  is  correct,  a  Magistrate  may  act  upon 
a  report  made  behind  the  back  of  the  accused 
by  a  person  who  fails  to  come  forward  and 
submit  himself  for  cross-examination.  A 
person  may  not  always  be  able  to  find  secu- 
rity. The  sureties,  if  they  become  bound, 
or  if  their  bonds  are  forfeited,  are  liable  to 
be  sent  to  the  Civil  Jail  for  six  months  un- 
less they  pay  the  amount. 

It  appears  to  me  that,  before  a  person  can 
be  called  on  to  give  a  bond  to  keep  the  peace, 
the  Magistrate  must  adjudicate  on  the  ques- 
tion as  to  whether  there  is  reasonable  ground 
for  believing  that  he  is  likely  to  commit  a 
breach  of  the  peace,  and  that  he  must  adjudi- 
cate on  that  point  in  the  way  in  which  he 
must  adjudicate  in  all  other  cases — after 
taking  evidence  in  the  presence  of  the  person 
charged,  and  giving  him  an  opportunity  to 
cross-examine  the  witnesses.  It  appears  to 
me  that  it  would  be  most  unreasonable  to 
suppose  that  the  Legislature  could  have  in- 
tended to  allow  a  man  to  be  sent  to  jail  for 
a  year  for  not  finding  sureties,  merely  on  the 
report  of  a  police-officer.  If  sent  to  jail  for 
one  year  for  not  finding  sureties,  he  may  be 
kept  in  jail  for  a  further  year  after  the 
Magistrate  has  submitted  a  report  to  the 
Sessions  Judge. 

My  Hon'ble  colleague  has  referred  to 
Section  307,  which  says  that  "  any  evidence 
taken  under  Chapter  XVIII.  or  this  Chapter 
shall  be  taken  in  the  manner  prescribed  by 
Section  267,  subject  to  the  provision  con- 
tained in  Section  368  of  this  Act." 

My  Hon'ble  colleague  seems  to  think 
that  an  argument  may  be  adduced  from 
this  Section,  in  which  the  words  "  any 
evidence"  are  used,  to  show  that  the  Le- 
gislature intended  that  the  Magistrate  might, 
if  he  pleases,  in  cases  falling  within  Chap- 
ter 18  or  Chapter  19,  act  without  any 
evidence;  but,  when  we  come  to  look  at 
those  Sections,  I  think  it  is  very  clear  what* 
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was  intended.  Under  Section  265,  *'  if  the 
accused  person"  (that  is,  on  a  trial  of  an 
offence)  ''admit  the  truth  of  the  complaint, 
and  show  no  sufficient  cause  why  he  should 
not  be  convicted,  the  Magistrate  may  con- 
vict him  accordingly."  So,  in  a  case  un- 
der Chapter  1 8,  if  the  party  accused  comes 
in  and  admits  that  he  is  going  to  commit 
a  breach  of  the  peace,  and  so  admits  the 
charge,  there  would  be  no  necessity  for  call- 
ing for  evidence.  It  appears  to  me  that  the 
Legislature  never  could  have  intended  that 
a  man  should  be  imprisoned  for  a  year,  and 
probably  for  two  years,  simply  on  the  report 
of  a  police-officer  who  may  be  absent  when 
the  man  appears  to  answer  the  summons. 

The  question,  as  propounded  by  Mr.  Jus- 
tice Loins  Jackson  and  Mr.  Justice  Markby, 
may  possibly  raise  the  question  as  to  whe- 
ther the  onus  is  upon  the  person  called  on  to 
show  cause,  or  upon  the  person  who  calls 
upon  him  to  show  cause  to  enter  into  a  bond 
to  keep  the  peace.  It  is  quite  clear  that  the 
onus  lie^  on  the  person  who  calls  upon  the 
party  to  show  cause,  to  prove  the  affirma- 
tive. 

Section  287  says  that,  if,  on  the  appearance 
of  the  person,  the  Magistrate  shall  not  be 
satisfied  that  there  is  occasion  to  bind  him  to 
keep  the  peace,  he  shall  direct  his  dis- 
charge. What  is  the  meanmg  of  the  words 
"  if  the  Magistrate  shall  not  be  satisfied  "  ? 
The  meaning  is,  if  he  shall  not  be  satisfied  by 
evidence  given  in  the  ordinary  way.  He  is 
not  to  be  satisfied  by  any  idle  gossip  which 
he  may  have  heard,  nor  by  the  mere  report 
of  a  police-officer,  but  by  evidence  taken 
judicially  before  him  in  the  presence  of  the 
person  summoned,  who  must  have  an  oppor- 
tunity given  him  of  cross-examining  the  wit- 
nesses adduced  by  those  on  whose  complaint 
the  charge  against  him  is  brought  forward. 

BayUy^    Kemp^y    and    Macph^rson,   JJ*, 
concurred  with  die  Chief  Justice. 


The  1st  October  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  an5  F.  B.  Kemp, 

Judges. 

Procedure—Insult  to  public  servant— Sectioa 
aa8,  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

Prokash  Chunder  Dass,  Pitiiioner. 

Baboo  Gopal  Lall  Mitter  for  the  Petitioner. 

In  a  conviction  under  Section  22S  of  the  Pentl  Code, 
it  ou^t  to  be  stated  that  the  Judge  was  sittH^  in  a 
stag&  of  a  judicial  proceetfing-,  the  nature  of  vhicfc 
should  also  be  stated. 

Norman^  J. — ^There  is  no  ground  what- 
ever for  interfering  in  this  case.     It  appears 
that  Prokash   Chunder  Dass,   a   Mooktear, 
attending  in  the  MoonsifPs  Court  in  Sylhet, 
on  the  loth  of  August,  went  to  the  serishtah 
of  that  Court  to  get  a  copy  of  a  decree 
which  had  been  passed  by  the  Moonsiff  for 
money   due  from    Prokash   Chunder  on  a 
bond,  and  in  the  presence  of  the  amlah  be 
made  use  of  some  expressions  reflecting  on 
the    Moonsiff.     The    amlah    reported   what 
had    taken    place    to    the    Moonsiff.    The 
Moonsiff  sent  for  him,  and  asked  him  if  It 
was  true  that  he  had  made  use   of  those 
expressions.     He  said  he  had,  and  that  be 
knew  that,    when    Bharot  Churn   managed 
the  case,  it  would  be  decreed  against  him,  and 
that  the  MoonsifE,  in  writing  down  the  de- 
position of  the  witnesses,   had   shown  par- 
tiality to  the  plaintiff.    The  Moonsiff  ordered 
him  to  be  detained,  recording  his  statement 
under  Section  163  of  the  Code  of  Criminal 
Procedure,  and  adjudged  him  to  pay  a  fine  of 
300  rupees,  or  to  be  imprisoned  in  the  civil 
jail    for   one   month    unless   the    foe   was 
sooner  paid.     From  that  decinoo   Proktth 
Chunder  appealed  to  the  Judge,  who,  after 
carefully  inquiring  into   the    facts    of    the 
case,  expressed  his  opinion  that  he  had  been 
properly  punished  for  the  contempt,  and  that 
the  fine  was  not  too  large. 

Prokash  Chunder  now  applies  to  os  by 
bis  Vakeel,  and  contends  that  the  case  does 
not  fall  under  the  provisions  of  the  163rd  Sec- 
tion of  the  Code  of  Criminal  Procedure,  and 
consequently  that  the  Moonsiff  had  no  juris- 
diction to  inflict  the  fin^  and  sentence  the 
complainant  to  imprisonment  under  that  Sec- 
tion. The  question  turns  i^)on  this,  whether 
the  offence  committed  by  the  priaonei  is 
such  an  offence  as  is  described  in  Section 
228  of  the  Indian  Penal  Code.    No  doobl. 
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the  conviction  does  not  state  as  clearly  as  it 
shoald  have  done  that  the  Moonsif!  was  sit- 
ting in  a  stag€  of  a  judicial  proceeding.  The 
conviction  ought  to  have  stated  that  the 
Moonsi£E  was  sitting  in  a  stage  of  a  judicial 
proceeding,  and  what  the  proceeding  was  in 
which  he  was  so  sitting.  The  conviction 
states  that  he  was  sitting  in  Court,  and  from 
the  conviction  and  from  the  finding  of  the 
Judge  one  must  take  it  that  he  was  sitting 
in  Court  transacting  the  ordinary  business  of 
the  Court.  Prokash  Chunder  himself  was  the 
defendant  in  the  suit  on  the  bond,  and  the 
decree  of  which  he  was  applying  for  a  copy 
was  a  decree  against  himself.  While  making 
that  application,  he  made  use  of  improper 
language  in  the  serishtah.  It  seems  to  me 
that  it  may  be  fairly  considered  that  the 
Moonsiff,  in  sending  for  him  and  questioning 
him  as  to  his  improper  conduct,  was  sitting 
in  a  proceeding  connected  with  the  suit  in 
which  Prokash  Chunder  was  the  defendant. 
It  was  a  matter  arising  out  of  and  connected 
with  Prokash  Chunder's  application  for  a  copy 
of  the  decree.  Therefore,  it  probably  may 
well  be  said  that  the  Moonsiff,  who  sent  for  him 
with  reference  to  his  conduct  in  die  serish- 
tah, was  then  sitting  in  a  stage  of  a  judicial 
proceeding  connected  with  that  very  suit. 
We  do  not  feel  called  upon  to  interfere  with 
a  conviction  which  is  apparently  correct, 
even  if  it  is  not  quite  so  precise  in  form  as 
it  should  be;  and,  as  for  the  punishment 
awarded,  I  think  it  was  abundantly  deserved. 
Kemp^  J, — I  am  of  the  same  opinion.  I 
think  it  necessary  and  proper  that  judicial 
officers  of  all  Courts  should  be  protected  from 
insult  in  the  discharge  of  their  duty.  At 
the  same  lime,  I  would  point  out  to  the 
Moonsiff  through  the  Judge  that  he  brought 
the  insult  upon  himself  by  his  own  act. 
The  remarks  derogatory  to  the  Moonsiff 
were  made  in  the  Court's  serishtah,  and  not 
ia  the  presence  of  the  Moonsiff,  and  one  of 
the  amiahs  appears  to  have  reported  the  cir- 
cumstance to  the  Moonsiff.  I  think  it  would 
have  been  more  dignified  if  the  Moonsiff  had 
not  taken  any  notice  of  what  happened  in 
the  serishtah,  the  remarks  not  having  been 
made  in  his  own  presence ;  but,  as  he  thought 
proper  to  send  for  the  Mooktear  and  to  ques- 
tion him  on  the  subject,  and  the  Mooktear 
not  only  repeated  the  insulting  remarks  made 
by  him  in  the  serishtah,  but  added  further 
insulting  remarks  in  the  presence  of  the 
Moonsiff,  I  think  the  Moonsiff  was  justified 
in  fining  the  Mooktear.  I  therefore  concur 
with  Mr.  Justice  Norman  in  rejecting  this 
application. 

Vol.  XII. 


The  4th  October  1869. 

Present : 

The  Hon'ble  J.  P.  Norman  and  F.  B.  Kemp, 

.  fudges. 

Charge — Acquittal  — Discharge  —  Committal  — 
Sections  250,  251,  and  255  of  Act  XXV.  of 
1861— Section  435,  Act  VIII.  of  1869. 

Reference  to  the  High  Courts  under  Section 

434  ^f  ^^^  ^^^^  ^f  Criminal  Procedure^ 
hy  the  Sessions  Judge  0/  Midnapore, 

The  Queen  versus  Goburdhun  Bera. 

Held  that,  where  a  Magistrate  released  an  accused 
person  without  drawing  up  a  formal  charge  aninst  him, 
or  requiring  him  to  plead  or  to  make  any  derence  to  the 
charge  under  Section  351  of  the  Crimmal  Procedure 
Code,  there  was  no  trial  before  the  Magistrate  or  acquittal 
under  Section  2^5,  but  sim{>Iy  a  dischargee  under  Section 
250.  The  Sessions  Jud^e  is  competent  in  such  a  case, 
under  Section  435,  Act  VIII.  of  1869,  to  direct  the  com- 
mittal of  the  accused. 

Norman^  J, — This  case  is  referred  to  this 
Court,  under  Section  434  of  the  tpde  of 
Criminal  Procedure,  by  the  Sessions  Judge 
of  Midnapore. 

It  appears  that  Juggobundhoo  Mytee, 
the  servant  of  Obhoynarain  Bhooyah  Doss 
Mohapattur,  sent  a  sloop  loaded  with  a  cargo 
of  1,000  maunds  of  paddy  from  Balasore  to 
Calcutta.  The  sloop,  with  which  were  two 
small  dinghis,  and  the  cargo,  were  in  charge 
of  Goburdhun  Bera,  Manja  Pudda  Lochun, 
Bera  Dharee,  and  Shobba  Doss  Chundur. 
The  sloop  was  wrecked  in  a  storm  on  the 
Rangafulla  Sands,  and  a  considerable  portion 
of  the  paddy  floated  out.  The  wreck  of 
the  sloop,  with  the  boats  and  the  paddy 
which  remained,  was  sold  by  the  persons 
above  named  to  one  Rajnarain. 

The  Deputy  Magistrate  of  Contai,  Moon- 
shee  Dubeerooddeen  Ahmed,  after  taking 
the  evidence  of  the  complainant  and  certain 
witnesses,  called  the  complainant,  and  ex- 
amining the  accused,  for  reasons  which  we 
concur  with  the  Judge  in  thinking  wholly 
insufficient,  discharged  the  accused  persons. 

On  looking  through  the  papers  in  the 
record,  it  appears  that,  though  the  nature 
of  the  charge  was  explained  to  the  accused, 
no  formal  charge  in  writing  was  drawn 
up  against  the  accused  persons  in  the 
manner  required  by  the  250th  Section  of  the 
Code  of  Criminal  Procedure.  They  were 
not  required  to  plead  guilty  or  not  guilty, 
or  to  make  their  defence  to  any  charge,  as  " 
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required  by  the  251st  Section.  They  were 
not  /ried  by  the  Magistrate  on  any  such 
charge,  and,  therefore,  the  order  for  their 
release  by  the  Magistrate  does  not  amount 
to  an  acquittal  under  the  225th  Section,  but 
simply  to  a  discharge  under  the  205  th 
Section. 

Under  such  circumstances,  it  appears  to 
us  that  the  Sessions  Judge  is  competent, 
under  the  power  vested  in  him  by  Section 
435  of  Act  Vlll.  of  1869,  by  which  Section 
435  of  the  Code  of  Criminal  Procedure  is 
amended,  to  direct  the  committal  of  such  of 
the  accused  as  he  may  think  ought  to  be 
tried,  notwithstanding  that  they  have  been 
discharged,  as  to  which  he  must  exercise 
his  own  judgment. 

With  these  observations  we  send  back 
the  case  for  disposal  to  the  Judge. 


The  8th  October  1869. 

Present  : 

The  Hbn'ble  J.  P.  Norman  and  F.  B.  Kemp, 

Judges. 

liaise  evidence. 

Criminal  Revisional  Jurisdiction. 

The  Queen  versus  Kola. 

In  a  case  of  giving  false  evidence  by  making  con- 
tradictory statements,  one  of  which  the  accused  knew 
to  be  false,  it  is  not  sufficient  to  support  the  falseness  of 
either  story  by  the  other  deposition,  but  there  must  be 
independent  evidence  of  the  falseness  of  either  story. 

Normany  J, — This  was  a  case  sent  for  by 
this  Court  under  Section  403  on  a  revision 
of  the  abstract  statement.  The  prisoner  was 
convicted  by  Jury,  at  a  trial  held  before 
the  Judicial  Commissioner  of  Assam,  of  the 
offence  of  giving  false  evidence  either  on  the 
1 2th  of  May,  by  stating  before  the  Deputy 
Commissioner  of  Nowgong  on  solemn  affirm- 
ation, '^Both  houses  had  evidently  been 
"  set  fire  to  by  means  of  lighted  rags  which 
"  had  been  thrust  into  the  thatch ;  we  found 
**  these  rags  in  the  thatch  of  both  houses;"  or 
by  stating,  on  the  22nd  of  June,  before  the 
Court  of  Session,  "  After  the  fires  were  put 
"  out,  we  found  on  the  ground  amongst  the 
"  fallen  straw  some  burnt  rags ;  these  rags 
"  were  found  on  the  ground  at  lioth  houses ; 
"  it  was  not  daylight  at  the  time,  and,  one 
"  Bhoobun  Borah  having  brought  a  light,  we 
"  made  search,  and  found  the  rags ;"  and,  the 
.statements  being  opposed  to  each  other,  he 


knew  one  of  them  to  be  false.  The  only  evi- 
dence of  the  falseness  of  either  fXsxj  is  tbe 
other  deposition.  In  that  befoH  the  Jadiaal 
Commissioner,  the  prisoner  had  said :  "  We 
"  threw  water  on  the  roof,  and  pulled  out  the 
"  straw,  and  so  put  out  the  fire." 

No  witness  would  be  safe  if  conviction  oa 
supposed  contradictions  such  as  those  now 
before  us  could  be  allowed  to  stand.  To  de- 
scribe the  finding  of  the  burnt  rags  amongst 
the  straw  which  had  formed  the  thatch 
which  had  been  pulled  off  from  the  roof  of  a 
burning  house  as  "finding  the  rags  in  the 
thatch  "  is  hardly  even  an  inaccurate  ex- 
pression. It  is  clear  that  neither  the  Judgt 
nor  the  Jury  had  any  right  to  assame  thai, 
if  the  prisoner  had  been  asked  to  exphio 
before  the  Assistant  Commissioner  the  time 
and  manner  of  his  finding  the  burnt  rags  in 
the  thatch,  he  would  not  have  given  an  ex- 
planation which  wdnld  have  been  entirely 
consistent  with  the  statement  before  the 
Judge. 

In  our  opinion,  there  is  no  evidence  to  sup- 
port the  conviction,  which  must  be  quashed, 
and  the  prisoner  released. 


The  27th  October  1869. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Disputes  about  land — Nuisances— Section  62, 
Code  of  Criminal  Procedure. 

Reference  to  the  High  Court,  under  Setium 
434  9f^f^^  Code  of  Criminal  Procedure,  by 
the  McLgistrate  0/  Moorshedabad. 

Rajbullub  Addhya  versus  Gobindo  Chunder 
Moitro  and  others. 

Section  62  of  the  Code  of  Criminal  Procedure  does 
not  apply  to  disputes  connected  with  lands,  bat 
refers  specially  to  nuisances  and  other  similar  matters  in 
which  immediate  action  is  necessary  in  order  to  avoid 
the  risk  of  illegal  consequences. 

Reference. — To  the  extreme  north  of  the 
Khugra  Bazar  in  £erhanpore  is  a  bridge, 
through  which,  when  the  River  Bhagirutty  is 
full,  the  river  flows,  and  enters  the  old  chan- 
nel of  the  river,  and  overflows  the  neighbour- 
ing lands.  In  this  place  are  situate  the 
claims  of  the  parties  to  this  suit.  It  is  the 
object  of  one  party  to  bund  up  the  water  to 
prevent  its  spoiling  the  rice-crops ;  it  is  the 
object  of  the  other  party  to  allow  the  water 
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to  pass  freely  in  order  to  enjoy  a  fishery  he 
holds  there.  In  1866  an  order  was  passed 
by  Deputy  litagistrate  Brijo  Lall  Chowdry 
onder  Section  320,  allowing  the  bund 
to  be  opened  on  the  7th  August ;  and,  on  the 
15th  August  of  the  following  year,  there  is 
another  order  of  the  Joint  Magistrate  enjoin- 
ing- Rajbullub  not  to  open  the  bund  until  4th 
September. 

The  Joint  Magistrate,  acting  on  a  petition 
of  Gobindo  Ch under  Moitro's  ryots,  has  pro- 
ceeded under  Sections  62   and  309  of  the 
Criminal  Procedure  Code,  and  enjoined  Raj- 
bullub, the  other  party  to  the  suit,  to  abstain 
from  opening  the  bund.     I  consider  the  Joint 
Magistrate  was  in  error  in  proceeding  under 
the  afore-mentioned  Sections,  first  because  they 
are  inapplicable  to  the  dispute  in  point,  hav- 
ing  special    reference    to    nuisances.     The 
Joint  Magistrate  should  have  proceeded,  if 
he  could  act  at  all,  under  Section  320,  but,  in- 
asmuch as  the  matter  in  dispute  has  been 
already  adjudicated  upon,  and  the  order  not 
having  been  reversed  by  the  Civil  Court  was 
still  in  force,  it  was  only  competent  to  the 
Joint  Magistrate  to  take  measures  to  prevent 
a  breach  of  the  peace,  and  not  to  issue  any 
new  order  on  the  subject. 

Since  ihe  Joint  Magistrate's  order,  the 
river  has  broken  through  the  bund,  and,  there- 
fore, the  object  of  appellant  is  to  get  the 
order  reversed,  not  for  the  present,  but  for 
next  year. 

The  order  of  the  Joint  Magistrate  being 
illegal  should  be  set  aside,  the  effect  of  which 
order  would  be  to  leave  the  order  of  the 
Deputy  Magistrate  referred  to  in  force. 
This  order  is,  in  my  opinion,  also  bad,  inas- 
much as  a  specific  date  for  opening  the 
bund  owing  to  the  differences  of  seasons 
cannot  in  justice  be  fixed  without  the  contin- 
gency of  inflicting  injury  on  the  party  own- 
ing the  crops.  I  consider  that  all  the  orders 
should  be  set  aside,  and  a  fresh  order  passed 


under  Section  320,  leaving  the  injured  party 
to  his  redress  in  the  Civil  Court. 

The  explanation  of  the  Joint  Magistrate  is 
submitted,  with  reference  to  which  it  is  only 
necessary  to  remark  that,  if  I  am  right  in 
assuming  that  an  order  passed  under  Sec- 
tion 62  cannot  set  aside  an  order  passed 
under  Section  320,  the  fact  of  such  an 
order  having  been  issued  by  Mr.  Joint 
Magistrate  Kelly  on  the  13th  August  1867 
could  not  legalize  the  order  now  appealed 
against,  and  both  orders  would  be  equally 
illegal,  although  no  appeal  was  preferred 
to  the  former  order.  The  46(^ision  of  the 
Civil  Court  apparently  did  not  set  aside  the 
order  passed  under  Section  320,  as  it  merely 
dismissed  a  claim  that  the  bund  might  al- 
ways remain  open. 

Judgment  of  the  High  Couvt, 

Glover y  J, — We  think  that  the  Magistrate 
has  come  to  a  correct  judgment  in  this  case, 
and  that  the  decision  of  the  Joint  Magistrate 
ought  to  be  set  aside. 

The  orders  passed  by  the  Deputy  Magis- 
trate and  Joint  Magistrate  respectively,  in 
1866  and  1869,  had  reference  only  to  those 
particular  years,  and  were  influenced  doubt- 
less by  circumstances.  They  were  not  in- 
tended, as  it  seems  to  us,  to  apply  to  other 
years,  or  to  have  any  reference  to  what  might, 
from  a  difference  of  seasons,  be  a  very  altered 
state  of  affairs.  Nor  did  the  decision  of  the 
Civil  Court  settle  anything  more  than  that 
the  bund  could  not  always  be  left  open 
under  all  circumstances.  It  left  matters  re- 
garding subsequent  years  to  be  dealt  with  as 
they  arose,  the  object,  no  doubt,  being  to 
avoid  passing  a  prospective  order  which  might 
be  inapplicable  to  the  position,  and  by  which 
much  injury  might  be  done  to  one  or  other 
of  the  parties. 

It  appears  to  us  that  the  former  orders 
passed  between  the  contending  parties  on  the 
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subject  of  the  bund  are  not  now  in  force,  and 
that  (no  order  of  the  Civil  Court  having  de- 
cided the  question  of  title)  there  is  no  reason 
why  the  case  should  not  again  be  brought 
under  Section  320,  Code  of  Criminal  Proce- 
dure, should  the  Joint  Magistrate  consider 

that  there  are  sufficient  grounds  for  proceed- 
ing. 

Section  62  does  not  apply  to  cases  of  this 
description,  but  refers  specially  to  nuisances 
and  other  similar  matters  in  which  imme- 
diate action  is  necessary  in  order  to  avoid 
the  risk  of  illegal  consequences.  In  this 
case,  it  appears  that  the  river  had  canied 
away  the  bund  altogether,  and  that,  therefore, 
there  is  no  immediate  danger  of  any  such 
contingency  as  is  mentioned  in  the  latter  part 
of  the  Sectiou. 


The  28th  October  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Whipping— Act  VI.  of  1864. 

Criminal  Appellate  Jurisdiction. 
The  Queen  versus  Udoy  Putnaick  and  others. 

Committed  by  the  Magistrate^  and  tried  by  the 
Sessions  Judge  of  Midnapore^  on  a  charge 
ofdacoity. 

A  sentence  of  whipping^  under  Section  4,  Act  VI.  of 
1864,  can  only  be  inflicted  in  addition  to  other  punish- 
ment on  a  second  conviction  of  the  offences  specified 
therein,  when  the  first  offence  was  committed,  some  time 
previous  to  the  second  conviction,  though  after  the  pass- 
tog  of  the  Indian  Penal  Code. 

0 

Glover,  J. — We  have  gone  through  the 
papers  in  this  case,  and  see  no  reason  to  differ 
from  the  conclusion  arrived  at  by  the  Ses- 
^ons  Judge  as  to  the  guilt  of  all  the  pri- 
soners. 

With  reference,  however,  to  the  sentence 
of  whipping  inflicted  on  the  prisoners  Udoy 
and  Khettro,  in' addition  to  that  of  imprison- 
ment, under  Section  4,  Act  VI.  of  1864,  we 
think  that  the  Sessions  Judge's  order  cannot 
be  sustained. 


No  doubt,  both  these  prisoners  had  beea 
previously  convicted  of  dacoity,  but  these 
convictions  took  place  at  the  sgime  Sessiooi, 
and  one  day  only  before  the  present  senteo- 
ces  were  passed,  and    we   understand  the 
meaning  of  the  law  to  be  that  a  senieoce 
of  whipping  can  only  be  inflicted  in  addi- 
tion  to  other    punishment  on   second  con- 
victions of  the  offences  specified  in  Section  4 
of  the  Act,  which  have  taken  place  at  some 
time  previous,  although   after    the  passing 
of  the  Indian  Penal  Code. . 

The  object  of  the  law  we  take  to  be  that, 
when  a  person,  notwithstanding  a  previoos' 
conviction  of  dacoity  and  consequent  puni^- 
ment,  and  after  having  a  locus  paenitentiae 
afforded  him,  again  after  completing  a  pre- 
vious sentence  commits  the  same  offence,  he 
shall  be  liable  to  whipping  in  addition  to 
any  sentence  of  imprisonment  awarded 
He  has,  that  is  to  say,  been  undeterred  by 
imprisonment,  and,  therefore,  may  be  punished 
on  the  second  occasion  with  stripes  in  ad- 
dition. 

In  a  case  like  the  present,  the  prisoners 
have  had  no  opportunity  of  showing  whai 
effect  a  sentence  of  imprisonment  could  have 
had  upon  them,  inasmuch  as  the  two  con- 
victions took  place  at  one  and  the  same  time, 
and  the  two  sentences  were  to  commence  one 
after  the  other. 

With  this  alteration  we  confirm  the  sen- 
tence passed  by  the  Sessions  Judge,  and  re- 
ject the  appeals  of  all  the  prisoners. 


The  23rd  November  1869. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover. 

Judges. 

Culpable  homicide — Murder. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Yasin  Sheik. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Mymensingh,  on  a 
charge  of  culpable  homicide  not  amount- 
ing to  murder. 

To  take  the  offence  of  homicide  out  of  the  category  of 
murder  by  reason  of  jgfrave  and  sudden  provocation,  the 
act  must  be  done  whilst  the  person  doin^  it  is  deprived 
of  self-control  by  the  grave  and  sudden  provocation. 

Loch,  J. — We  have  read  the  evidence  in 
this  case,  and  see  no  reason  whatever  to 
doubt  the  fact  that  the  deceased  met  his  death 
at  the  hands  of  Yasin. 
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As  the  Sessions  Judge  and  Assessors  have 
acquitted  the  prisoner  of  murder,  this  Court 
cannot  interf^e,  but  we  think  it  necessary 
to   point  out  to  the  Sessions  Judge  that,  to 
take    the   offence   of  homicide  out  of   the 
category  of  murder  by  reason  of  grave  and 
sudden  provocation,  the  ad  must  be  done 
whilst  the  person   doing  it  is  deprived   of 
self-control  by  the  grave  and  sudden  pro- 
vocation ;  and,  if  Yasin  had  killed  the  deceas- 
ed when  he  found  him  with  his  (prisoner's) 
wife,  the  offence  would  have  been  culpable 
homicide   not   amounting   to   murder;   but, 
after  beating  the  deceased,  it  is  proved  that 
the  prisoner  carried  him  off  still  alive  and 
groaning,  and,  on  arriving  at  the  banks  of 
the  river,  cut  off  his  head,  throwing  after- 
;irards  head  and  trunk  into  the  river.     This 
was  done  after  the  first  excitement  had  pass- 
ed away,  after  the  prisoner  had  time  to  cool, 
and  to  know  the  precise  consequences  of  his 
ads.     In    a   word,   the   ad   was    not    done 
under  the  immediate  influence  of  the  excite- 
ment.    There  was  time  for  the   prisoner's 
passion  to  subside,  and  the  offence  committed 
was,  therefore,  murder. 


The  26th  November  1869. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  F.  B.  Kemp, 

yudges. 

Procednr e— False  evidence — Contradictory 
statements— Commitment— Court  of  Session 
— Section  173,  Code  of  Criminal  Procedure. 

Criminal  Revisional  Jurisdidion. 
The  Queen  versus  Nomal. 

^  In  a  case  of  giving  false  evidence  by  making  contra- 
didlory  statements,  a  Court  of  Session  cannot,  fwithout 
making  further  enquiry,  commit  a  person  for  trial  under 
Sedlion  172  of  the  C<xle  of  Criminal  Procedure,  when 
both  contradidh>ry  statements  are  not  made  before  it. 
By  Uie  words  "under  its  own  cognizance"  in  that  Sec- 
tion it  is  meant  to  provide  for  a  case  where  it  is  brought 
ander  the  notice  ol  the  Court  of  Session  in  the  course  of 
a  judkaal  proceeding  that  the  crime  with  which  the  party 
is  to  be  charged  has  been  committed  by  him. 

Norman,  J, — ^This  is  one  of  four  cases 
sent  for  by  myself  and  Mr.  Justice  E. 
Jackson  under  Seftion  403,  on  a  review  of 
the  abstrad  statements  of  cases  tried  before 


the  Court  of  Session  by  the  OflSciating  Judi- 
cial Commissioner  of  Assam.  The  prisoners 
are  all  convicted  for  giving  false  evidence  on 
alternative  charges  based  on  supposed  contra- 
dictions. 

In  two  cases  the  prisoners  have  been  al- 
ready released,  there  being,  in  our  opinion,  no 
ground  for  saying  that  there  were  any  real 
contradictions  between  the  two  depositions. 

In  the  present  case  the  prisoner  has  been 
tried  and  convicted  by  the  verdict  of  a  Jury 
of  giving  false  evidence  either  before  the 
Assistant  Commissioner  of  Nowgong  in  a 
preliminary  enquiry  at  a  Court  of  Session 
before  the  OflSciating  Judicial  Commissioner, 
stating  on  solemn  affirmation  that,  "  j  ust  before 
"we  saw  a  light  outside,  and  went  out  to 
"  see  what  it  was ;  we  then  saw  the  complain- 
"  ant's  brother's  house  was  on  fire,  and  by  the 
"light  of  that  fire  we  saw  a  man  named 
"  Tahiram  putting  his  hand  into  the  roof  of 
"  Lebas's  house,  which  is  close  to  complain- 
"  ant's.  When  I  saw  accused  putting  his  hand 
"  into  the  roof  of  Lebas's  house,  I  s|iw  there 
"was  something  in  his  hand  which  was 
"smoking.  The  fire  broke  out  in  Lebas's 
"  house  almost  immediately  afterwards ;"  or, 
as  specified  in  the  second  head  of  the  charge' 
namely,  that  he,  on  or  about  the  22nd  of^June 
1869,  intentionally  gave  false  evidence  at 
Nowgong  before  the  Court  of  Session  in  a 
stage  of  a  judicial  proceeding  at  the  trial  of 
a  case,  by  stating  on  solemn  affirmation  that, 
"when  I  first  came  out  and  saw  the  fire 
"  through  the  light  of  the  flame,  I  saw  the 
"  accused  at  the  dung-shed,"  and  that,  the 
said  statements  being  opposed  to  each  other 
he  knew  one  of  them  to  be  false.  The  pril 
soner  was  sentenced  to  two  years'  rigorous 
imprisonment. 

The  evidence  against  the  prisoner  consisted 
solely  of  the  two  depositions  which  are  sup- 
posed to  be  contradictory. 

In  both  these  depositions  he  charges, 
or  means  to  charge,  Tahiram  with  having  set 
fire  to  the  houses  of  K^minohola  and  Lebas  • 
and,  of  course,  the  really  important  question 
was  whether  the  charge  made  by  him  in 
those  two  depositions  against  Tahiram 
was  false.  If,  in  making  a  charge  which  is 
in  substance  true,  a  witness,  in  giving  ac- 
counts at  different  times  of  what  he  saw 
makes  contradictory  statements,  such  contra- 
diction is  not  per  se  proof  that  the  witness 
is  intentionally  giving  false  evidence. 

The  Judicial  Commissioner,  assuming  to 
^  act  under  the  powers  conferred  on  Courts  of 
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Session  by  the  172nd  Section  of  the  Code 
of  Criminal  Procedure,  on  the  same  day  on 
which  the  prisoner  had  given  evidence 
against  Tahiram,  charged,  and  then  and 
there  forthwith  tried,  the  prisoner  on  two 
charges,  one  of  having  given  false  evidence 
before  the  Deputy  Commissioner,  and  the 
other  of  having  given  false  evidence  befojre 
himself. 

By  Section  359  it  is  provided  that, 
except  in  the  cases  referred  to  in  Section 
172,  a  Court  of  Session,  as  a  Court  of 
Original  Criminal  Jurisdiction,  shall  not 
take  cognizance  of  any  offence,  but  upon  a 
charge  preferred  by  a  Magistrate  or  other 
officer  empowered  to  make  commitments  to 
such  Court. 

The  172nd  Section  empowers  a  Court  of 
Session  to  charge  a  person  for  an  offence  com- 
mitted before  it,  or  under  its  own  cognizance. 
As  I  understand  the  expression  "  under 
its  own  cognizance,"  it  is  meant  to  provide 
for  a  case  where  it  is  brought  under  the  no- 
tice of  the  Court  of  Session  in  the  course 
of  a  judicial  proceeding  that  the  crime  with 
which  the  party  is  to  be  charged  has  been 
committed  by  him.  If,  on  a  trial  of  a  prison- 
er before  a  Court  of  Session,  a  witness  gives 
evidence  which  contradicts  tiiat  given  by  the 
same  witness  before  the  committing  officer, 
and  there  is  no  evidence  whatever  to  show 
which  statement  is  true,  it  appears  to  me 
that  it  cannot  be  said  to  be  within  or  under 
the  cognizance  of  the  Sessions  Judge  that 
the  witness  has  given  false  evidence  be- 
fore the  committing  officer.  What  is  brought 
under  the  cognizance  of  the  Judge  is  that  the 
witness  may  have  given  false  evidence  before 
the  committing  officer.  It  appears  to  me 
that,  without  further  inquiry,  the  case  is  not 
ripe  for  commitment. 

To  apply  a  simple  test.  If  the  Judge  in 
making  out  a  commitment  of  the  prisoner  for 
trial  before  himself  on  a  charge  of  giving  false 
evidence  before  the  Assistant  Commissioner 
had  attempted  to  recite  the  facts  which  are  ne- 
cessary to  give  him  jurisdiction,  he  could  not 
have  written  that  it  had  come  under  his  cog- 
nizance that  the  prisoner  has  committed 
an  offence  punishable  under  Section  193  of 
the  Indian  Penal  Code  by  giving  false  evi- 
dence in  the  Court  of  the  Assistant  Com- 
missioner, and,  therefore,  he  would  at  once 
have  been  stopped  if  he  had  attempted  to  draw 
out  a  commitment  on  such  a  charge.  I  did 
not  fully  explain  my  views  on  this  subject  in 
the  Queen  versus  Motee  Khowa,  12  W.  R., 
page  3 1 . 


The  Judicial  Commissioner  put  ihe  pri- 
soner  on  his  trial  on  the  same  day  on  vtech 
he  had  given  evidence  in  th«  case  agaiost 
Tahiram.    This  seems  to  have  been  nndie 
haste.     I  fear  that  the  Judicial  Commissioner 
did  not  give  himself  time  for  refiedion,  or 
the  prisoner  a  fair  opportunity  to  prepare  bis 
defence.    Though  the   substantial  questioi 
was    whether    the    prisoner    saw    Tahirsm 
set  fire  to  the  houses  or  not,  the   Jodicia] 
Commissioner  did  not  examine  Tahiram  or 
any  other  witness  to  show  that  the  charge  was 
false.     There   is  not  on  the  record  any  con- 
tradidion   of  the  prisoner's    statement    that 
Tahiram  did  set  fire  to  the  houses.     If  the 
prisoner  saw  Tahiram  set  fire  to  the  houses, 
his  story  is  in  the  main  true,  and  neither  the 
Judge  nor  the  Jury,  in  the  absence  of  evi- 
dence, had  a  right  to  assume  as  against  die 
prisoner  that  Tahiram   did   not  set  fire  to 
them. 

But  suppose  that  the  variance  between 
the  story  told  by  the  witness  before  the 
Assistant  Commissioner  of  Nowg-ong  and 
that  before  the  Judge  shows  that  both  can- 
not be  true,  it  would  follow  that  one  must 
be  false  or  at  least  inaccurate.  Bat  it  is  one 
thing  to  show  that  a  particular  statement 
made  by  a  witness  is  inaccurate  or  even  false, 
to  say  that  a  Judge. cannot  safely  a6t  on,  or 
ought  to  disbelieve  the  evidence  of  that  wit- 
ness, because  part  of  it  cannot  be  true ;  and 
another  to  say  that  the  witness  has  inten- 
tionally given  false  evidence.  Every  judi- 
cial officer  knows  from  experience  that,  if  a 
person  speaks  from  memory  of  a  transaftion 
which  he  has  witnessed,  and  repeats  the  stoiy 
after  the  interval  of  a  few  weeks,  he  will  not, 
on  the  second  occasion,  relate  what  he  has 
seen  in  the  same  words,  nor,  unless  he  is  assist- 
ed or  his  memory  refreshed,  will  he  probably 
give  the  same  details  on  each  occasion.  At 
one  time,  one  faft,  on  another  occasioo, 
another  fad,  will  present  itself  more  pro- 
minently to  his  memory  or  imagination. 
Such  variances  will  occur  between  state- 
ments made  at  different  times  by  honest  peo- 
ple intending  to  tell  nothing  more  than 
the  exa6t  truth,  speaking  endrely  at  thdr 
ease,  and  having  the  full  command  of  their 
faculties.  Such  variances  become  more 
considerable  if  the  speaker  is  in  any  way 
deprived  of  his  self-possession  or  harried, 
or  confounded  by  questions  which  he  un- 
derstands but  imperfedly.  To  overlook 
the  difference  between  the  making  of  con- 
trad  idory  statements  by  a  witness  under 
examination,  and  the  giving  of  intentional 
false  evidence,  is  to  shot  one's  eyes  to  the 


f 


1869.] 


Criminal 


TMK  WKKKLV  RKPORTXR. 


Rulings, 


7» 


f< 


i( 


infirmities  of  human  memory,  to  fail  to  under- 
stand how  slow  are  the  intellects  and  how 
imperfect  the'  powers  of  expression  of  un- 
educated peasants,  how  readily  the  fears  of 
such  people  are  excited  in  Courts  of  justice, 
how  completely  they  lose  nerve  and  presence 
of  mind  when  frightened.  I  firmly  believe 
that,  if  a  witness  could  be  convicted  upon 
alternative  charges  of  giving  false  evidence 
on  contradictions  of  such  a  character  as 
those  supposed  to  exist  in  the  present  case, 
no  native  witness  of  the  lower  classes  sub- 
jected to  cross-examination  by  an  adroit 
and  perhaps  not  over-scrupulous  advocate 
would  be  safe. 

I  now  come  particularly  to  the  facts  of 
the  present  case!  1  may  presume  that 
the  house  of  Dabhagoo,  from  which  the 
prisoner  says  he  came  out  and  saw  the 
fire,  is  close  to  the  house  of  Kaminohola. 
Beyond  Kaminohola's  house  is  a  dung- 
shed,  and  beyond  that  is  the  house  of 
Lebas.  Before  the  Assistant  Commissioner 
the  prisoner  said :  "Just  before  day-break 
"  we  saw  a  light  outside,  and  went  out  to 
see  what  it  was.  We  saw  that  complain- 
ant's brother's  (Kaminohola's)  house  was 
**  on  fire,  and  by  the  light  of  that  fire  we 
"saw  a  man  named  Tahiiam  putting  his 
"  hand  into  the  roof  of  Lebas's  house,  which 
"  is  close  to  complainant's  house.  When  I 
"  saw  the  accused  putting  his  hand  into  the 
"  roof  of  Lebas's  house,  I  saw  there  was  some- 
"  thing  in  his  hand  which  was  smoking. 
**  The  fire  broke  out  in  Leb\as's  house  almost 
"  immediately  afterwards."  The  statement 
which  has  been  treated  by  the  Judicial 
Commissioner  as  opposed  to  that  given  by  the 
witness  before  the  Assistant  Commissioner  is 
this :  "  When  I  first  came  out  and  saw  the  fire 
"  through  the  light  of  the  flame,  I  saw  the 
"  accused  at  the  dung-shed." 

Now,  it  must  be  observed  that  before  the 
Jodicial  Commissioner  the  prisoner  states 
when  he  first  saw  Tahiram  at  the  lime  of  the 
fire.  Now,  the  prisoners  statement  on  that 
subject  before  the  Judge  is  not  dire^ly  con- 
tradi^ed  by  any  statement  made  by  him  be- 
fore the  Assistant  Commissioner.  The  prison- 
er was  not  asked,  and  did  not  state  before 
the  Assistant  Commissioner,  ivhen  he  first 
saw  Tahiram.  It  is  not  impossible  that 
Tahiram  may  have  been  at  the  dung-shed, 
which  was  close  to  the  house  of  Lebas  when 
the  prisoner  first  saw  him,  and  may  have 
then  put  his  hand  into  the  thatch  of  Lebas's 
house,  because  the  dung-shed  appears  to  be 
close  to  Lebas's  house.    Before  the  Assistant 


Commissioner  the  witness's  mind  was  directed 
specially  to  the  point  as  to  what  Tahiram  was 
doing.  Suppose  it  had  been  intended  to  con- 
tradict the  witness's  statement,  that  he  saw 
Tahiram  put  fire  in  the  roof  of  Lebas's  house, 
if  the  witness  were  being  cross-examined  in 
a  civil  suit,  it  would  have  been  only  common 
fairness  on  4he  part  of  the  cross-examining 
counsel  to  direct  the  witness's  attention  to 
the  point,  and  ask  him  what  Tahiram  was 
doing  at  the  dung-shed.  The  last  answer 
given  by  the  witness  in  what  is  called  the 
cross-examination  was :  "  I  have  deposed  to 
all  I  know."  He  had  said  nothing  about 
Tahiram's  putting  his  hand  into  the  thatch 
of  Lebas's  house.  The  omission  was  * 
most  important.  But,  before  coming  to  the 
conclusion  that  the  witness  was  swearing 
falsely,  the  Judicial  Commissioner  should, 
without  alarming  him,  have  drawn '  the 
witness's  attention  directly  to  the  subject,  on 
which  no  explanation  had  been  given  before 
him,  by  quietly  putting  some  question,  direct 
or  indirect,  to  ascertain  what  the  witness 
would  say  that  Tahiram  was  doing. 

Did  you  see  Tahiram's  face  or  his  back } 
Instead  of  putting  any  question  of  that  sort, 
the  Judicial  Commissioner  asked  the  witness, 
How  came  you  to  state  before  the  Assfstant 
Commissioner  (reading  what  the  witness  did 
say).?  The  reply  is:  "I  cannot  say  what  I 
"said  before  the  Magistrate.  I  may  have 
"  made  a  mistake."  The.  Judge  does  not 
follow  it  up  by  a  question — Then  do  you 
mean  to  say  that  you  did  not  see  Tahiram 
put  his  hand  into  the  thatch  ? 

No  doubt,  from  the  omission  by  the  pri- 
soner of  all  mention  before  the  Judicial 
Commissioner  of  so  remarkable  a  fact  as 
that  he  himself  saw  Tahiram  put  fire  into 
the  thatch  of  Lebas's  house,  a  strong  suspi- 
cion arises  that  the  charge  may  have  been 
a  false  one. 

But  it  is  one  thing  to  suspect  the  truth  of 
evidence,  and  refuse  to  act  upon  it,  and  an- 
other to  come  to  the  conclusion  that  it  must 
be  certainly  false.  The  strongest  suspicion 
that  a  witness  has  spoken  falsely  will  not 
justify  his  conviction  for  giving  false  evi- 
dence. Such  an  offence  must  be  proved  by 
the  clearest  and  most  conclusive  testimony. 

Now,  there  is  a  fact  which  appears  on  the 
deposition  of  the  prisoner,  as  recorded,  which 
goes  in  some  degree  to  confirm  his  statement 
as  to  Tahiram's  presence  at  the  fire.  Tahi- 
ram on  his  trial  seems  to  have  put  a  question 
which  he  would  hardly  have  put  if  he  had 
not  been  fully  aware  that  there  was  a  fire,« 


\ 


7^ 


Criminal 


THE  WKEKLY  REPORTER. 


Rulings.  [VoL  m 


and  that  he  himself  was  not  far  from  the 
scene  on  the  night  of  the  fire.  The  question 
is  not  recorded,  but  the  answer  to  the  question 
is :  "  I  never  went  in  company  with  Dabhagoo 
on  the  night  in  question  to  beat  the  accused," 
t,  e.y  Tahiram.  If  the  Judge  thought  the 
evidence  against  Tahiram  was  false,  he 
should  have  tried  the  prisoner  on  that  charge, 
and  called  Tahiram  and  confronted  him  with 
the  prisoner  to  prove  that  it  was  so.  Tahi- 
ram might  then  have  been  cross-examined. 
As  the  case  stands,  I  am  of  opinion  that 
there  is  no  evidence  to  support  the  finding 
of  the  Jury.  There  is  no  such  conflict 
between  the  prisoner's  two  statements  as, 
taken  by  itself,  shows  that  he  intentionally 
gave  false  evidence  on  either  occasion.  The 
conviction  must  be  quashed,  and  the  prisoner 
released. 

'Kemp,  J. — I  concur  generally  in  the  re- 
marks of  Mr.  Justice  Norman,  and  think 
the  prisoner  ought  to  be  released.  There  is 
to  my  mind  no  sufficient  evidence  that  the 
prisonex;intentionally  gave  false  evidence. 


The  30th  November  1869. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Riotins:— Unlawful  assembly— Affray— Punish- 
ment 

Application  to  the  High  Court,  under  Section 
404  of  the  Code  of  Criminal  Procedure, 
against  the  order  of  the  Sessions  Judge  of 
Shahabad, 

The  Queen  versus  Phoollee  Misser  and 

others. 

Baboo  Onookool  Chunder  Mookerjee  for 
Government. 

Mr,  R,  E,  Twiddle  and  Baboo  Mohesh 
Chunder  Chowdhry  for  Petitioners. 

Where  the  evidence  in  a  case  failed  to  establish  any- 
things  like  an  unlawful  assembly,  the  conviction  was 
reduced  from  rioting^  and  beine  members  of  an  unlawful 
assembly  to  one  for  affray,  altnough  grievous  hurt  from 
which  death  resulted  was  caused  to  one  of  the  persons. 

The  insuiEciency  of  the  punishment  allowed  by  the 
law  in  cases  of  affray  pointed  out. 

Jackson,  J, — The  petitioners  for  whom 
Mr.  Twidale  appears,  Phoollee  Misser,  Un- 
mol  Misser,  and  Bakharee  Misser,  with 
several  other  persons,  have  been  convicted 


by  the  Magistrate  at  fiuxar  of  noting,  and 
also  of  unlawful  assembly  and  grievoos 
hurt  comniitted  in  prosecutioif  of  the  com- 
mon object  of  such  assembly,  and  they  have 
been  sentenced  to  be  rigorously  imprisoned 
on  the  I  St  charge  for  two  years,  and  on  the 
2nd  charge  for  i  year. 

The  parties  appealed  to  the  Court  of 
Session,  and,  that  Court  having  confirmed 
the  conviction  and  sentence,  the  parties 
applied  to  this  Court,  and  the  record  has 
been  called  for  under  Section  404  of  the 
Criminal  Procedure  Code. 

Mr.  Twidale  has  contended,  and  I  think 
has  rightly  contended,  that  whatever  sus- 
picion we  may  entertain  as  to  the  facts  of 
this  case,  there  is  really  nothing  in  the 
evidence  which  establishes  an)rthing  beyond 
a  common  affray.  No  doubt,  it  appears  that 
grievous  hurt  took  place  during  that  affraj, 
and  there  is  teason  to  believe  cfaat  it  was 
attended  with  the  death  of  one  of  the  per- 
sons concerned ;  and,  if  there  had  been  any- 
thing establishing  the  fact  of  an  unlawfol 
assembly,  the  persons  composing  that 
assembly  would  have  been  liable  to  be 
dealt  with  under  the  terms  of  Section  149, 
and  would  have  been  liable  for  any  offence 
found  to  have  been  committed  in  proseca- 
tion  of  the  common  object  which  they  had 
in  view.  But  it  appears  to  me  that  there 
is  nothing  in  the  evidence  which  shows  any- 
thing like  an  unlawful  assembly.  On  the 
contrar}',  the  Magistrate  himself  rather 
suggests  that  t^e  object  for  which  the 
parties  went  to  the  place  where  the  affraj 
occurred  was  that  of  performing  the  ordi- 
nary ceremonies  of  the  holee  festival.  Ap- 
parently on  that  occasion,  some  sudden 
quarrel  took  place,  and  the  result  was  the 
affray,  the  grievous  hurt,  and  the  loss  o( 
life,  which  I  have  adverted  to.  1  think, 
therefore,  that  the  conviction  must  be  re- 
duced to  one  under  Section  159  for  com- 
mitting an  affray.  I  certainly  think  that 
the  extreme  punishment  which  the  Section 
permits  in  cases  of  this  kind  is  inadequate. 
It  certainly  is  inadequate  in  a  case  where 
the  circumstances  are  such  as  they  are  in 
this  case.  If  we  had  to  deal  with  the  case 
originally,  we  should  not  hesitate  to  pass  the 
severest  sentence  which  the  law  allows. 
This  is  imprisonment  for  one  month  and  a 
fine  of  100  rupees,  and  the  law  only  permits 
the  fine  to  be  commuted  to  imprisonment 
to  the  extent  of  one- fourth  of  the  maximum 
period  of  imprisonment,  which  in  this  case 
would  be  one  week.    Now,  it  appears  that  the 
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parties  have  been  in  prison  since  May  last. 
We  shoald  not  be  right,  therefore,  in  sentenc- 
ing them  ngw  to  imprisonment  for  one 
month,  and  ordering  a  further  imprisonment 
of  one  week  on  their  failing  to  pay  the  fine. 
The  result,  therefore,  is  that  the  parties  con- 
victed, both  petitioners  and  the  others  con- 
cerned, must  be  discharged. 

I  think  it  right  to  call  attention  to  the 
great  waste  of  public  time  on  this  occasion, 
and  in  like  cases,  from  the  want  of  proper 
arrangements  for  representing  the  Govern- 
ment. After  hearing  Mr.  Twidale  for  the 
petitioners,  we  called  upon  the  Governmeot 
Pleader  to  show  anything  on  the  record 
upon  which  he  could  support  the  conviction, 
that  is,  anything  in  the  shape  of  evidence 
upon  the  Sections  under  which  the  Magis- 
trate has  convicted  the  prisoners  ;  but  the 
learned  Government  Pleader  informed  us 
that  he  had  not  been  instructed,  had  received 
no  papers,  and  had  had  no  opportunity  of 
reading  the  evidence,  and  that  in  such  cases, 
generally,  he  did  not  receive  instructions 
unless  the  Magistrate  had  written  to  the 
Legal  Remembrancer.  Now,  I  think  it 
very  desirable  that  some  system  should  be 
followed,  and  that  the  Government  Pleader 
should  have  instructions  in  such  cases,  so 
as  to  obviate  the  necessity  of  the  Court 
going  through  the  whole  of  the  record  in 
order  to  discover  whether  there  is  any  evi- 
dence to  support  the  conviction  or  not. 

The  petitioners  and  the  other  parties 
must  be  immediately  discharged. 


The  4ih  December  1869. 

Present : 

The  Hon'ble  L  S.  Jackson  and  Sir  Charles 
Hobhouse,  Bar/,f  fudges. 

Examination  of  witnesses — Procedure — Records 
of  preriotts  trial — Section  363,  Code  of  Crimi- 
nal Procednre. 

Criminal  Appellate  Jurisdiction. 
The  Queen  versus  Jumdem  Sing  and  others. 

Commilied  by  the  Magistrate ^  and  tried  by 
the  Sessions  Judge  of  Bhaugulpore^  on  a 
charge  of  murder  and  culpable  homicide 
not  amounting  to  murder. 

VoL  XII. 


Mr,  Montriou  for  the  Appellants. 

Where  it  was  not  shown  that  there  were  any  witnesses 
forthcoming'  for  examination  other  than  those  whom 
the  Sessions  Judge  did  examine,  the  Court  refused^ 
with  reference  to  Section  363,  Code  of  Criminal  Proce- 
dure, to  interfere  with  the  Sessions  Judge's  proceedings. 

The  power  granted  to  the  Civil  Courts  of  calling  for 
and  inspecting  the  records  of  a  previous  trial  is  one  that 
ought  to  be  exercised  with  the  greatestcaution,  and  does 
not  extend  to  criminal  proceedings. 

Jacksony  J, — The  learned  Counsel  has 
observed,  and  with  very  great  reason,  that  this 
is  a  serious  case,  and  one  that  imposes  on 
him  as  well  as  upon  the  Court  serious  re« 
sponsibility.  His  argument  divides  itself  into 
two  parts.  The  one  relates  to  an  alleged 
error  of  investigation  on  the  part  of  the 
Sessions  Judge,  ax^  the  other  tended  to  show 
that  the  evidence  taken  in  the  Court  of 
Session  is  not  such  that  this  Court  would  be 
justified  in  giving  credit  to  it,  and  affirming 
the  conviction  arrived  at  below. 

The  objection  to  the  proceedings  is  one 
on  which  Mr.  Montriou  has  insisted  with 
great  force,  namely,  the  unexplained  omission 
on  the  part  of  the  Court  of  Session  to  call 
and  examine  a  large  number  of  witnesses 
who  appear  (by  their  depositions  taken  in  the 
Magistrate's  Court)  to  have  been  examined 
in  the  earlier  stages  of  the  proceedings.  Now, 
it  is  provided  by  Section  363  of  the  Code  of 
Criminal  Procedure  that,  ''if  the  accused 
''  person  shall  refuse  to  plead  or  shall  claim 
"  to  be  tried,  the  Court  shall  proceed  to  try 
''  the  case,  taking  all  the  evidence  that  is 
"  forthcoming."  There  is  nothing  to  show 
(taking  it  simply  as  a  matter  of  form)  that 
the  Court  has  done  otherwise  than  the  law 
prescribes.  There  is  nothing  to  show  whe- 
ther any  witnesses  other  than  those  examined 
by  the  Sessions  Judge  were  forthcoming,  or 
were  in  attendance  or  not.  But  then,  under 
Section  367,  it  is  "  in  the  discretion  of  the 
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"  Court  at  any  stage  of  a  trial  to  summon 
"  and  examine  any  witness  whose  evi- 
''  dence  it  shall  consider  essential  to  the 
"just  decision  of  the  case."  Now,  I  have 
not  been  satisfied  that  it  was  the  duty 
of  the  Court  to  call  and  examine  the  wit- 
nesses. The  depositions  have  not  been  read 
to  us,  and  I  have  not  felt  it  to  be  our  duty 
to  look  at  the  depositions  for  the  purpose  of 
ascertaining  whether  the  witnesses  were  such 


Then  we  come  to  the  consideration  of  the 
evidence  itself.  Is  that  such  evidence  that 
we  ought  not  to  give  credit  to  il?  and  should 
not  be  justified  in  affirming  the  conviction 
which  has  been  come  to  upon  it  ?  I  am 
bound  to  say,  after  giving  every  considera- 
tion to  what  the  learned  Counsel  has  observ- 
ed, that  I  do  not  find  any  d^  priori  impio- 
bability  in  it.  Looking  at  the  occurrences 
that  every  day  take  place  in  this  coQntiy, 


as  the  Court  ought  to  have  called  on  its  own  1  especially  in  that  part  of  the  country  from 
motion.     No  case,  therefore,  has  been  made  [  which  this  case  comes,  I  do  not  find  any 


out  to  my  satisfaction  to  show  that  the 
Judge  was  bound  in  his  duty  to  insist  on 
the  productioxi  pf  these  witnesses,  and  to 
take  their  evidence. 

There  is  another  objection  to  the 
Judge's  conduct  in  this  case,  namely, 
that  he  has  taken  into  <^onsideration,  and 
drawn  itnproper  inferences  from,  and  allow- 
ed his  mind  to  be  influenced  by,  a  certain 
record  of  a  previous  trial  in  the  Sessions  Court, 
in  which  one  of  the  plaintiffs  was  implicat- 
ed. The  production  of  these  papers  appears 
to  have  been  brought  about  by  the  Counsel 
who  defended  the  prisoner  on  the  occasion. 
If  is  unfortunate  that  the  Judge  did  not  stop 
so  irregular'  a  proceeding  as  the  production 
of  the  record  of  that  previous  trial.  Possibly, 
the  Judge  considered  that  he  was  actitig 
under  the  discretion  vested  in  Civil  Courts, 
which  enables  them  to  call  for  the  record  of 
other  cases  or  other  public  papers,  and  in- 
spect them.    But,  even  in  civil  cases,  th^t  is 

a  power  which,  as  it  appears  to  me,  ought  to 

• 

be  exercised  with  the  greatest  caution,  and  it 
does  not  extend  to  criminal  proceedings. 
Still,  although  the  Judge  has  inspected  those 
papers,  and  has  made  use  of  them  in  a  way 
which  is  irregular,  it  does  not  appear  to  me 
that  what  he  has  done  has  really  influenced 
his  mind,  or  that  he  has  come  to  any  conclu- 
sion which  he  would  not  equally  have  come 
to  on  hearing  the  evidence  produced  at  the 
trial. 


difficulty  in  believing  that  the  deceased  man 
met  with  his  death  in  the  way  described  by 
the  witnesses  for  the  prosecution.  In  thit 
part  of  the  country,  natives  of  ceitaoa 
classes  are  extremely  excitable  in  connec- 
tion with  trespasses  on  their  fields,  and  in 
such  cases,  upon  the  slightest  piovocatioa, 
a  resort  to  lattees  and  other  lethal  weapons 
takes  place  instantaneously,  and,  violence 
having  once  commenced,  the  parties  hardif 
know  where  to  stop.  It  seems  to  me,  there- 
fore, quite  conceivable  that  the  trespass  de- 
scribed having  taken  place,  whether  there 
was  an  altercation,  whether  abuse  was  inter* 
changed  or  not  (the  witnesses  state  with, 
perhaps,  doubtful  truth  that  the  deceased 

man  did  not  return  the  abuse,  but  submis- 
sively said  he  was  in  fault),  I  can  easily 
conceive  that  a  struggle  resulted,  the  parties 
became  excited,  and  in  that  excitement  they 
resorted  to  the  brutal  violence  which  hu 
brought  about  the  death  of  the  deceased. 
I  have  seen  so  many  cases  of  this  kind  in 
my  judicial  experience  that  I  really  feel 
no  difficulty  in  believing  the  evidence. 
I  think,  therefore,  that  this  is  a  case  in 
which  we  are  not  called  upon  to  disturb 
the  conviction  arrived  at  by  the  Sessions 
Judge,  and  I  think  the  sentence  must  be 
affirmed. 

Hobhousi,  y. — I  concur. 
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The  loth  DecQinber  1869. 

^         Present : 

The  Hon'ble  J.  P.  Norman  and  F.  B. 
Kemp,  Judges, 

Unlawfiil  assembly— Riot— Liability  of  owner 
of  land— Procedure — Trial— Right  to  cross- 
examine — Sections  142  and  254,  Penal  Code. 

Criminal  Revisional  Jurisdiction. 

The  Queen  versus  Surroop  Chunder  Paul 
and  Heera  Lall  Paul. 

Mr.  W.  Bourke  and  Baboo  Rash  Beharee 
Bose  for  Petitioners. 

Held  that  the  owner  for  occupier  of  land  on  which 
an  uplawfu)  assembly  is  held  cannot  be  convicted  under 
Sectioq  154  of  the  Penal  Code,  unless  there  is  a  finding' 
that  the  riot  was  premeditated. 

Where  two  opposite  factions  commit  a  riot,  it  is 
irregular  to  treat  00th  parties  as  constituting  one  un- 
lawful assembly,  and  to  try  them  together,  inasmuch 
as  they  do  not  nave  "one  common  object"  within  the 
nMaoinir  of  Section  141  of  the  Penal  Code. 

The  right  of  an  accused  party  to  cross>examine  wit- 
nesses is  limited  to  a  right  to  cross-examine  the 
witnesses^  for  the  prosecutor  or  for  'the  Crown  called 
against  him.  If  he  wishes  to  avail  himself  of  evidence 
which  has  beep  given,  or  which  can  be  given,  by  a 
witness  called  for  another  of  the  parties  accused,  he 
most  call  him  as  his  own  witness. 

Norman,  J, — This  case  was  sent  for  under 
Section  404  of  the  Code  of  Criminal  Pro- 
cedure upon  a  suggestion  by  Mr.  Bourke, 
Counsel  for  Baboo  Surroop  Chunder  Paul 
and  for  Baboo  Heera  Lall  Paul,  that  there 
was  error  in  the  decision  pf  the  case  by  the 
Lower  Court  upon  a  point  of  law. 

The  defendants,  Surroop  Chunder  Paul  and 
Heera  Lall  Paul,  were  convicted  by  the  Magis- 
trate under  Sections  154  and  155  of  the  In- 
dian Penal  Code — the  charge  under  Section 
154  being  that  they  were  owners  of  land  on 
which  an  unlawful  assembly  was  held,  whose 
agent  or  manager.  Baboo  Rakhal  Doss  Roy, 
knowing  that  an  unlawful  assembly  or  riot 
was  about  to  take  place,  did  not  use  all  lawful 
means  in  his  power  to  prevent  it,  and,  when  it 
did  uke  place,  did  not  take  all  lawful  means  in 
his  power  to  disperse  or  suppress  the  riot. 

The  Judge  on  appeal  reversed  the  deci- 
aon  of  the  Magistrate  under  Section  155, 
and  allowed  the  conviction  to  stand  under 
Section  154,  and  under  that  Section  the  de- 
fendants were  sentenced  to  pay  a  fine  of 
Rupees  1,000  each. 

The  Judge  in  appeal  finds  that  the  riot 
wae  not  premeditated  ;  and  on  the  question 


whether  their  agent  used  all  lawful  means 
in  his  power  to  disperse  or  suppress  tl)e 
riot,  he  says:  *'Now,  it  is  not  attemp^fi 
"  to  be  shown  that  their  agent,  Rakhal  Dqss 
"  Roy,  did  anything  more  towards  dispersing 
"or  suppressing  the  riot  than  telling  tl^e 
''  CHowkedar  Seboo  to  see  that  there  is  no 
'^  row,  and  make  haste  to  give  informs^tion  to 
"  the  police.  Giving  him  the  full  benefit  of 
'^this  evidence,  I  canpot  believe  that  t)iis 
"  was  all  that  he  could  do.  Undoubtedly  be 
''might  have  ta^en  actjve  steps  to  stop  tl^e 
''  disturbance,  and,  if  he  had  done  aQ>  the  ^r|- 
"  ous  result^  which  followed  might  probably 
"  have  been  avoided.  I,  therefore,  rejept  t^iis 
''  appeal  so  far  as  regards  the  conviction  un- 
"  der  Section  1 54.  It  is  of  the  utmost  import- 
"ance  that  all  persons  should  understand 
''  that  they  are  bound  to  use  all  lawful  means 
"to  prevent  a  breach  of  the  peace  on  ail 


"  occasions." 


For  my  part  I  fully  concur  in  that  obserT 
vation,  and  it  js  not  without  some  regret  that 
1  feel  myself  compelled  to  reverse  the  deci- 
sion of  the  Judge,  because,  where  "riot  and 
bloodshed  takp  place  as  the  result  pf  ^ 
stand-up  fight  between  the  partisans  of  twp 
rival  zemindars,  where,  as  is  too  often  the  case, 
and  as  the  Magistrate  has  found  was  the' case 
here,  lattials  are  employed  on  both  sides, 
there  can  be  little  or  no  doiibt  that  the  riot 
is,  if  not  for  the  benefit  of,  at  least  mainly 
instigated  by,  the  zemindars  or  their  agents. 

If  the  finding  of  the  first  Court  had  ptoofd, 
namely,  that  hired  laitials  retained  by  each 
party  were  membera  of  the  unlawful  as^eniir 
bly,  some  of  them  actively  engaged  as  CQfn- 
batants  on  the  side  of  the  Paul  defendant^' 
party,  there  could  be  no  doubt  of  the  propri- 
ety of  the  conviction  under  Section  154. 
There  would  be  no  doubt  that  the  finding 
that  such  men  were  retained  would  hgye 
been  quite  sufficient  to  justify  the  inference 
that  the  zemindars  and  their  agents,  so  far 
from  U3ing  all  lawful  means  in  their  po^er 
to  prevent  the  riot,  had  made  preparations 
beforehand  to  enable  their  faption  to  take 
an  effective  part  in  it. 

The  Judge  finds  that  the  riot  was  unpre- 
meditated. He  does  not  find  what,  if  any, 
were  the  lawful  means  to  which  Rakhal  Doss 
Roy,  the  servant  of  the  zemindar,  could  have 
resorted  in  order  to  suppress  the  riot  or  dis- 
perse the  rioters.  It  is  a  fact  that  the  police 
were  stationed  in  the  village,  and  It  is  found 
by  the  Judge  that  news  of  the  riot  was  sent 
to  the  police  by  Rakhal  Doss.    It  may  be^ 
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that  Baboo  Rakhal  Doss  Roy  might  have 
used  his  influence  with  the  ryots  of  the 
Paul  party,  and  by  that  influence  might  have 
induced  them  to  disperse  and  cease  from 
rioting.  But  there  is  nothing  to  show  that 
he  had  any  such  influence,  and  could  have 
induced  them  to  disperse,  or  that  he  wil- 
fully kept  out  of  the  way,  leaving  the 
riot  to  take  its  own  course.  If  we  allowed 
the  conviction  to  stand,  it  would  be  on 
some  bare  conjecture  that  he  might  have 
had  some  means  of  dispersing  the  riot,  of 
which  there  is  no  evidence.  Therefore, 
It  seems  to  me  that,  on  the  Judge's  finding, 
the  conviction  cannot  stand. 

There  is  a  second  objection  taken  liy  Mr. 
Bourke  which  I  think  of  considerable  import- 
ance, because  it  illustrates  the  inconvenience 
of  a  practice,  which  is  very  common  upon 
charges  of  riot,  namely,  treating  the  attacking 
party  and  resisting  party  as  constituting 
one  unlawful  assembly,  and  trying  them  to- 
gether. Each  party  constitutes  an  assembly 
having  ^n  object  totally  distinct  from  that 
of  the  other  party,  and  the  responsibilities 
under  which  the  several  parties  may  come 
under  Section  149  are  totally  distinct. 

In*  the  present  case  a  fight  took  place 
between  Mr.  Anderson's  men  and  the  party 
of  the  Paul  defendants.  It  is  quite  plain 
that  the  two  assemblies  did  not  constitute 
one  unlawful  assembly.  They  had  not, 
within  the  meaning  of  Section  141,  "one 
common  object.''  It  is  suggested  that  the 
object  of  the  Anderson's  party  was  to  beat, 
ill-use,  and  overawe  the  ryots  of  the  Paul 
party,  to  compel  them  to  cultivate  the 
indigo,  while  the  object  of  the  party  of  the 
Paul  zemindars  was  either  to  resist  and  drive 
ofiF,  or  to  wreak  their  revenge  on,  Anderson's 
party.  The  Paul  party  had  no  common  object 
with  the  Anderson's  party. 

When  the  witnesses  for  the  defence  of  Mr. 
Anderson's  party  were  called,  the  vakeels 
for  the  Paul  defendants'  party  wished  to 
cross-examine  the  witnesses  called  for  the 
defence  of  Mr.  Anderson's  men,  and  not  un- 
naturally, as  it  was  probably  impossible  for 
the  witnesses  for  Anderson's  party  to  avoid 
making  statements,  which  would  tend  to  fix 
charges  on  the  Paul  party.  The  Magistrate 
refused  the  application  by  the  Paul  defend- 
ants' vakeels  to  cross-examine  Mr.  Ander- 
son's witnesses,  and,  as  I  think,  properly 
refused  it.  This  matter  has  been  considered 
on  the  original  side  of  the  Court,  and  it  has 
been  held  that  the  right  of  a  defendant  to 


cross-examine  is  limited  to  a  right  to  cross- 
examine  the  witnesses  of  the  plaintiff  or  of 
the  Crown  called  against  him.  •  If  he  wishes 
to  avail  himself  of  evidence  which  has  been 
given,  or  which  can  be  given,  by  a  witness 
called  for  another  defendant,  he  must  call 
him  as  his  own  witness. 

On  the  second  day  the  witnesses  of  the 
Paul  party  were  called,  and  the  vakeel  of 
Mr.  Anderson's  party  claimed  a  right  to 
cross-examine  those  witnesses.  The  Magis- 
trate, re-considering  his  former  determination, 
permitted  such  cross-examination.  Thereapoo 
it  was  objected  by  the  vakeels  of  the  party 
of  the  Paul  zemindars  that  they  oi]^ht 
to  have  been  allowed  to  cross-examine  the 
witnesses  called  for  the  defence  of  Mr. 
Anderson's  party.  The  Magistrate  decided 
that  he  would  allow  the  witnesses  to  be 
re-called  and  cross-examined,  but  it  was 
ultimately  arranged  that  the  case  of  each 
prisoner  should  be  tried  and  considered  se- 
parately without  advertence  to  the  evidence 
for  the  defence  of  any  other  party.  So  far 
as  prisoners  can  assent  to  anything,  that 
arrangement  was  assented  to  by  the  vakeels 
of  each  party.  I  do  not  rely  on  any 
consent.  I  think  that  the  course  ultimately 
taken  was  the  correct  course. 

The  matter  was  brought  to  the  notice  of 
the  Judge  who  has  stated  his  view  of  it,  as  1 
think  a  very  just  and  proper  view,  in  the 
following  words  : — 

"  A  preliminary  objection  is  raised  by 
"  both  Counsel  that  the  case  cannot  proceed 
"  in  its  present  form,  as  the  witnesses  for  the 
"  defence  summoned  by  the  defendants  con- 
"  nedled  with  Mr.  Anderson  and  with  the 
"  Paul  zemindars'  party  respeftively  were  not 
"allowed  by  the  Magistrate  to  be  cross-ex- 
"amined  by  the  pleaders  retained  :or  the 
"  defence ;  and  it  is  urged  that,  as  the  defena 
"set  up  on  each  side  is  that  whatever  was 
"done  was  in  the  right  of  private  self- 
-defence, the  Court  cannot  arrive  at  any 
"  satisfactory  conclusion  without  causing 
"  such  cross-examination  to  be  allowed.  But 
"it  appears  to  the  Court  that  the  correct 
"principle  upon  which  it  should  act  under 
"  the  circumstances  is  to  deal  with  the  case 
"  according  to  the  evidence  adduced  for  the 
"  prosepution  modified,  so  far  as  that  may  be, 
"  in  the  opinion  of  the  Court,  by  the  evidence 
"  adduced  by  each  party  in  its  defence.  The 
"  Court  entirely  admits,  and  will  in  consider- 
"ing  its  judgment  thoroughly  adopt,  the 
"  principle  that  none  of  the  evidence  for  ikt 
"  defence  can  be  used  againsi  amy  0tker  per" 
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son  than  the  person  on  whose  behalf  it  is 
"  produced." 

Sut,  even  if  there  was  no  error  in  dealing 
'witli  the  evidence  as  given  on  the  examin- 
ation and  cross-examination  of  the  witnesses 
in  the  case,  it  appears  to  me  that,  when  two 
hostile  parties  concerned  in  a  conflict  are 
placed  on  their  trial  at  the  same  time,  they 
are  still  virtually  arrayed  against  each 
other. 

There  is  great  danger  that  the  mind  of 
the  Judge  may  be  more  or  less  influenced  in 
the  trial  of  one  set  of  defendants  by  the 
evidence  given  for  the  defence  of  the  other  set 
of  defendants.  And  although,  no  doubt,  the 
Jadge  has  a  discretion  in  the  matter,  we 
think  that  discretion  in  cases  like  the  present 
would  be  better  exercised  by  trying  each 
set  of  defendants  separately. 

The  conviction  of  Surroop  Chunder  Paul 
and  Heera  Lall  Paul  must  be  quashed 
upon  the  ground  that,  on  the  finding  of  the 
Jadge,  there  is  nothing  to  show  that  their 
agent  Rakhal  Doss  had  any  means  of  sup- 
pressing the  riot  which  he  did  not  use.  The 
amount  of  the  fines,  if  levied  from  them, 
must  be  returned. 

As  to  the  appeal  of  the  ryots,  the  only 
objection  being  that  they  were  not  allowed 
to  cross-examine  the  witnesses  called  by  the 
other  party,  I  see  no  reason  to  interfere,  and 
their  appeal  is  therefore  rejected. 

Kemp,  y. — I  concur  in  the  remarks  of  my 
learned  colleague  with  reference  to  the 
appeal  of  the  ryots. 

I  also  concur  in  quashing  the  order  of  the 
Sessions  judge  under  Section  154  on  the 
appeal  of  the  Paul  appellants,  but,  for  my 
part,  I  feel  no  regret  whatever  in  setting 
aside  the  decision  of  the  Judge  in  this  case 
with  reference  to  the  Pauls. 

I  fully  admit  the  duty  which  the  law  im- 
poses on  zemindars,  and  the  obligation  on 
the  Court  to  administer  that  law  with  whole- 
some severity.  I  also  admit  that  by  the  mere 
fact  of  the  zemindar's  not  residing  on  his 
estate,  he  cannot  avoid  the  liability  which 
the  law  imposes. 

In  this  case  the  zemindar  has  been  fined 
for  an  act  committed  by  his  agent.  Now,  it 
is  admitted  that  the  police  were  on  the  spot 
before  the  rioti  Whether  they  were  deput- 
ed by  the  Magistrate  himself,  or  whether 
they  were  sent  on  the  application  of  the  rival 


zemindars,  does  not  appear,  but  they  were 
there. 

The  Judge  also  finds  that  the  riot  was 
unpremeditated,  and  there  is  also  evidence  to 
show  that  the  agent  did  direct  the  Chowke- 
dar  to  suppress  and  disperse  the  riot  or 
unlawful  assembly,  and  also  to  take  steps  to 
inform  the  police  of  the  same.  I,  therefore, 
wholly  fail  to  see  how  he  has  neglected 
to  use  all  lawful  means  in  his  power,  within 
the  meaning  of  Section  154,  to  disperse  or 
suppress  the  riot.  It  cannot  be  expected 
that  a  Bengalee  naib  should  personally  at- 
tempt to  suppress  a  riot  between  two  parties, 
who  suddenly  and  in  great  numbers  and 
armed  with  deadly  weapons  choose  to  have 
a  stand-up  fight.  The  only  means  in  the 
power  of  the  naib  is  to  invoke  the  aid  of 
the  police,  and  this  the  naib  did  in  the  pre- 
sent case ;  and,  having  done  so,  I  think  that 
his  conviction  under  Section  154  was  clearly 
wrong. 

With  these  remarks  I  concur  with  my 
learned  colleague  in  quashing  the  convic- 
tion, and  in  directing  that  the  amount  of 
the  fine  should  be  returned  to  the  Paul 
defendants. 


The  18th  December  1869. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

Judges. 

Procedure — Preliminary  investigation — Exami- 
nation of  accused — Witness  for  defence—  Sec- 
tion 266,  and  Chapters  XII.,  XIV.,  and  XV.  0/ 
the  Code  of  Criminal  Procedure. 

Reference  to  the  High  Court  from  the 
Sessions  Judge  of  the  24-Pergunnahs,  in 
the  matter  of  Mohima  Chunder  Chucker- 
butty,  sentenced  by  the  Cantonment  Magis- 
trate of  Dum-Dum  to  one  month* s  rigorous 
imprisonment  for  criminal  trespass. 

Baboo  Nursing  Chunder  Mitter 
for  Petitioner, 

A  Magistrate  holding  a  preliminary  investigation  un- 
der Chapter  12  of  the  Code  of  Criminal  Procedure,  and 
a  Ma^strate  holding  a  trial  of  an  offence  within  his 
jurisdiction  under  the  14th  Chapter  of  the  Code,  has 
power,  under  Sections  202  and  250,  to  put  questions  lo 
the  accused,  and  to  examine  him^  as  he  may  consider 
necessary,  and  the  Court  of  Session  has  similar  power 
in  regard  to  persons  on  trial  before  that  Court,  but  the 
Procedure  Code  makes  no  such  provisions  in  respect  of 
parties  under  trial  under  the  i5tn  Chapter. 
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Where  in  a  trial  before  him  a  Magistrate  refused  to 
examine  or  put  upon  his  oath  a  witness  tendered  by  the 
accused,  it  was  held  that  the  refusal  was  altogether 
iiregular  and  illegal  under  Section  266  of  the  Code, 
and  had  prejudiced  the  prisoner,  whose  conviction  was, 
therefore,  quashed. 

Jacksoriy  J. — In  this  case  one  Mohima 
Chunder  Chucker butty  was  charged  before 
the  Cantonment  Magistrate  of  Dura-Dum 
with  criminal  trespass.  There  were  several 
other  persons  also  charged  with  the  same 
offence.  These  parties  were  convicted,  and 
the  Magistrate,  considering  that  Mohima 
Chunder  Chuckerbutty  was  the  principal  of- 
fender, sentenced  him  ^'^V**'*f^j  f^iprison- 
ment  for  one  month,^^^^  J"^S^®^  'parties 
concerned  to  less  periodS^H^  raent. 

Against  these  sentences,  underN  taken  liy- 1  of 
the  Code  of  Criminal  Procediirable  impeal 
could  lie.  Mohima  Chunder  b^onvejo^tty, 
accordingly,  presented  a  p^*'piuxmo(^  Ses- 
sions Court  of  the  34-Perg\i^^the  au)raying 
that  his  case  might  be  sent  upK>\ca!vislon  to 
the  High  Court,  and  the  Sessions"Judge,  ac- 
cordingly, referred  the  case  to  this  Court  by 
his  letter  No.  103,  dated  the  nth  of  Decem- 
ber last.* 

The  substance  of  the  Judge's  letter  was 
that  he  found  no  such  irregularity  in  the 
proceedings  as  would  necessitate  a  reference 
to  the  High  Court;  that,  although  he  consi- 
dered the  punishment  awarded  excessive,  that, 
in  bis  opinion,  would  not  justify  him  in 
recommending  a  reviiion  of  the  proceedings. 
"  But,"  he  said,  ''  the  appellant  has  set  forth 
''  in  his  petition  various  fads,  with  reference 
"to  which  he  alleges  that  the  Cantonment 
**  Magistrate,  actuated  by  a  personal  feeling, 
^  has  treated  him  with  great  and  unnecessary 
"  severity  and  injustice.  This  allegation,  so 
**  far  as  the  fads  are  concerned,  is  borne  out 
"  by  the  record,  and  I  think  that  the  exces- 
"  give  bail  demanded  by  the  Magistrate  and 
"  subsequent  detention  of  the  appellant  on  a 
"  charge  of  this  petty  nature  is  deserving  of 
"censure,  and  in  the  view  of  this  treat- 
"  ment  it  appears  to  me  that  the  High  Court 
"may  be  of  opinion  that  the  imprisonment 
"which  the  appellant  has  already  suffered 
"is  sufficient  for  the  offence  of  which  he 
"  has  been  convicted." 

Now,  it  appeared  to  me  and  also  to  my  learn- 
ed brother  Markby  that  this  was  a  recommend- 
ation of  the  Judge  on  which  we  could  not 
possibly  ad.  The  Judge  was  of  opinion  that 
no  such  irregularity  has  taken  place  in  the  pro- 
ceedings as  to  warrant  an  interference  by  this 
Court  by  way  of  revision,  but  on  a  consider- 
ation of  certain  allegations  of  misccHidud 


against  the  Joint  Magistrate,   he  propoied 
to  us  to  take  such  conduct  into  cofsaAe- 
ation,  and    upon    that    grouncU  to   midgi2 
the    sentence    passed    upon    the   petidoML 
This,  as  we  intimated  on  a  former  occastoo, 
it  was  impossible  for  us  to  do,  because  in 
the  first  place  it  would  be  impossible  for  m 
to  make  any  order  on  such  allegations  d 
misconduct  without  hearing  what  the  Joint 
Magistrate  had  to  say  by  way  of  explanation 
or  defence,  and  in  the  next  place  such  acts 
of  misconduct,  if  made  out,  might  be  groond 
for  the  Lieutenant-Governor,  or  other  proper 
authority,    making  such  order  as  might  be 
required  in  regard  to  the  Joint  Magistraie, 
but  would  not  be  ground  for  our  reversing  x 
conviction  legally  arrived  at. 

But  the  vakeel  who  appeared  for  the  peti- 
tioner in  this  Court  informed  us  that  be 
was  prepared  to  make  a  substantial  applia- 
tion  to  the  Court,  and  to  show  ground  upon 
which  the  Court  ought  to  interfere  by  way 
of  revision,  and  set  aside  the  conviction. 

Accordingly,  we  have  heard  him  liui 
morning.  He  has  stated  to  as  two  grounds 
on  which  his  application  was  to  proceed- 
The  first  of  them  is  that  the  Ms^straie  h» 
irregularly  and  illegally  examined  the  d^ 
fendant  or  the  accused  person  in  this  case, 
although,  as  the  trial  before  the  Magistnle 
was  one  under  the  1 5th  Chapter  of  the  Code 
of  Criminal  Procedure,  the  law  does  not 
allow  any  such  examination.  He  has  point- 
ed out,  and  I  think  correctly,  that  a  Magistrate 
holding  a  preliminary  investigation  under 
the  1 2th  Chapter  of  the  Code,  and  a  Magistrate 
holding  a  trial  of  an  offence  within  his  juris- 
diction under  the  14th  Chapter  of  the  Code, 
is  distinctly  empowered  by  SecticMis  aoa  and 
3  50  to  put  questions  to  the  accused,  and  to 
examine  him  as  he  may  consider  neceasaiy, 
and  the  Court  of  Session  has  similar  pover 
in  regard  to  persons  on  trial  before  that 
Court;  but  the  Procedure  Code  makes  no 
such  provisions  in  respect  of  parties  under 
trial  under  the  1 5th  Chapter. 

It  is  not  easy  to  say,  owing  to  the  mode 
in  which  the  examination  of  the  accused 
has  been  recorded,  to  what  extent  this  exa* 
mination  was  carried,  nor  perhaps  is  » 
easy  to  say  how  far  he  has  been  prejudiced 
by  such  examination.  But  1  think  it  tto- 
necessary  to  give  any  positive  opinion  npofl 
this  point,  inasmuch  as  the  next  ground  on 
which  the  application  proceeds  Is,  in  OT 
opinion,  sufiicient  to  enable  us  to  dispose  of 
this  case.  That  ground  is  that  set  forth  tit 
the  petition  to  the  Court  of  SeesionSy  nuBd!% 
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that,  when  the  petitioner  was  under  trial, 
the  Magistrate,  upon  a  witness  of  his,  named 
Tiluck  Singh^  being  tendered  for  examina- 
tion, refused  to  examine  that  witness,  or  put 
him  upon  his  oath,  but  merely  put  certain 
questions  in  ah  informal  way  to  the  witness. 
It  is  quite  manifest  that  such  a  refusal  on 
the  part  of  the  Magistrate  was  altogether 
irregular,  and  was  likely  to  prejudice  the 
prisoner  in  a  very  serious  degree.  That  th« 
Magistrate  did  so  we  are  assured  not  merely 
by  the  affidavit  annexed  to  a  previous 
petition  presented  to  this  Court  which  came 
before  the  Chief  Justice  and  .  Mr.  Justice 
Mitter  upon  an  application  to  remove  the 
c^^  during  trial  to  another  Magistrate's 
.C^  5-  but  is  also  further  stated  by  the 
5^^?:S  himself,  who  is  before  us  to-day,  and 
■^  -6  ^  *&  >8  present  in  Court  during  the  pro- 
^  ®  §•  ^s  before  the  Magistrate.  _/^ 
^  I  attach  the  greatest  importance  ^^t<,Xhis 
statement  made  to  us  by  the  vakeel^' ^  >ause 
I  consider  that  this  is  made  under     


o 


sense 


of  the  responsibility  which  that  gentleman 
yomust  feel  in  making  such  a  statement  to  us, 
^  /) mowing  that  we  should  feel  bound  to  accept 
5>^^  statement  on  the  guarantee  of  his  char- 
acter and  of  his  responsibility  to  the  Court ; 
and  therefore,  although  we  might  hesitate 
in  fully  accepting  such  a  statement  made 
merely  on  the  affidavit  of  an  interested  party, 
when  that  affidavit  is  corroborated  by  the 
statement  of  a  gentleman  practising  in  the 
Court,  I  think  we  are  bound  to  act  upon  it. 
His  statement  is  most  clear  and  unequivocal. 
What  he  says  is  nearly  in  these  words  : 
"  I  myself  was  a  witness  to  the  fact,  vis.,  the 
**  Magistrate's  refusal  to  examine  that  wit- 
'*ness.  On  the  17th  November  the  case 
'^for  the  prosecution  closed.  Next  morn- 
**  ing  the  Magistrate  asked  what  was  the 
''defence,  and  the  Magistrate  proceeded  to 
''examine  the  defendant,  though  I  protest- 
"  ed  against  his  doing  so.  He  then  called 
"  upon  the  Court  Inspector  to  produce  the 
"  list  of  witnesses  filed  by  the  defendant, 
"  and  then  said  he  was  not  going  to  waste 
*'  his  time  by  examining  some  10  witnesses. 
"I  said  I  must  exercise  my  right  of  ex- 
"  amining  such  witnesses  as  I  think  pro- 
"  per ;  but,  of  course,  I  would  not  call  witness- 
"  es  1  did  not  consider  material.  Tiluck 
"  Singh  was  the  first  witness  produced. 
"  The  Magistrate  said  :  '  Let  us  see  what  this 
"  man  knows.'  He  (the  witness)  said  some- 
thing I  do  not  recollect.  I  asked  the  Ma- 
gistrate to  put  the  witness  on  his  oath. 
"  The  Magistrate  said  that  was  not  material. 
"  I  tlien  siud  the  Court  haa  a  question  of  fact 
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'*  to  consider,  and  a  grain  might  turn  the  scale. 
"The  Magistrate  still  refused  to  examine 
"  the  witness.  " 

It  appears  to  me  that  this  is  an  irregularity 
which  is  quite  fatal  to  the  conviction  had 
upon  the  .trial.  It  would  be  most  unsafe  for 
a  Magistrate  or  Judge  to  attempt  to  ascertain 
by  such  a  mode  as  this  what  the  nature  of  a 
witness's  testimony  was  likely  to  be,  and 
it  would  also  be  impossible  for  a  Magistrate 
to  determine  in  this  rough  way  beforehand 
what  the  effect  of  such  testimony  a  witness 
was  giving  might  be,  when  he  came  to  con- 
sider the  evidence  on  both  sides,  and  to 
determine  whether  the  prisoner  was  or  was 
not  guilty.  The  Magistrate  was  clearly 
bound,  as  provided  in  Section  266  of  the 
Code  of  Criminal  Procedure,  in  such  a  case 
to  proceed  to  hear  the  accused  person  and 
such  witnesses  as  he  might  produce  in  his 
defence,  and  I  think  the  refusal  in  the  case 
was  the  less  justifiable,  inasmuch  as  the  ac- 
cused had  the  benefit  of  the  advice  of  a 
pleader  of  this  Court  who  must  be  sj;ipposed 
to  have  understood  what  was  necessary  and 
right  to  be  done  for  his  client's  defence,  and 
also  to  act  under  a  sensq  of  his  responsi- 
bility as  such  pleader.  I  think,  therefore, 
that,  upon  this  ground,  and  without  entering 
into  the  further  questions  which  might 
be  raised  upon  this  application,  we  are  bound 
to  set  aside  the  conviction,  and  to  order  the 
petitioner  immediately  to  be  discharged. 

Markby,  J, — I  also  think  that  this  convic- 
tion must  be  quashed.  It  appears  to  me 
that  the  course  taken  by  the  Magistrate  in 
refusing  to  examine  a  witness  who  was 
formally  tendered  on  behalf  of  the  accused 
was  absolutely  illegal,  and  that  no  conviction 
after  such  a  course  taken  by  the  Magistrate 
can  be  supported.  I  observe  that  the  Ma- 
gistrate suggests  as  a  ground  for  taking  the 
course  he  did  that  the  time  of  the  Court 
would  thereby  be  wasted.  It  is  quite  need- 
less, I  think,  to  point  out  that  that  would  be 
no  ground  whatever  for  violating  the  law. 
It  also  seems  to  me  that  the  ground  does  not 
exist,  for,  as  has  already  been  pointed  out, 
the  vakeel  who  was  present  pledged  himself 
not  to  waste  the  time  of  the  Court.  Under 
any  circumstances,  the  Court  ought  to  have 
accepted  that  undertaking.  I  also  think  that 
any  Judge  who  conducts  business  with  tact 
and  patience  will  find  little  difficulty  in  pre- 
venting time  being  wasted  by  the  examina- 
tion of  useless  witnesses  without  violating 
the  established  r«les  of  procedure. 
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The  2 1  St  December  1869. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 

fudges. 

Charge  to  Jury— Deceased  Witness— Evi- 
deace — Procedure— Conditional  pardon — Sec- 
tions ao9  to  21  z,  Code  of  Criminal  Procedure. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Gogalao  and  others. 

Commuted  by  the  Magistrate,  and  tried  by 
the  Judicial  Commissioner  of  Assam,  on 
a  charge  of  murder, 

Mr,  H,  Cowell  for  Appellants. 

In  reviewing  the  charge  of  a  Judge  to  a  Jury  in  the 
Mofussil,  it  is  sufficient  to  see  whether  the  tendency  of 
the  charge,  taken  as  a  whole,  has  given  a  correct  or  in- 
correct mrection  to  the  mind  of  the  Jury,  and  it  is  not  cor- 
rect to  apply  to  such  charge  the  criticisms  which  would 
be  applied  to  a  charge  of  a  Judge  in  a  Court  in  Eng- 
land. 

In  ordet  to  make  the  evidence  of  a  deceased  witness 
legally  admissible,  provided  the  admission  of  the  evi- 
dence is  questioned,  it  is  strictly  necessary  to  prove  the 
death  of  the  witness.  Proof  of  such  fact  may  be  dis- 
pensed with  if  the  prisoner's  Counsel  admits  it. 

The  procedure  to  be  observed  under  Sections  209,  210, 
211  of  tne  Code  of  Criminal  Procedure,  when  a  tender  of 
conditional  pardon  is  made,  pointed  out. 

Jackson,  J, — ^The  appellants  in  this  case 
have  been  convicted  on  trial  by  Jury  in 
Assam  of  the  ofFence  of  murder.  The 
Judge,  though  entirely  disapproving  of  the 
verdict,  has  passed  sentence  of  transportation 
for  life  upon  the  prisoners,  and  the  prisoners 
have  now  appealed  on  the  ground  that  the 
direction  of  the  Judge  to  the  Jury  contains 
both  absolute  errors  in  the  way  of  misdi- 
rection, and  also  errors  of  omission  such  as  to 
invalidate  that  direction,  and  to  make  it  the 
duty  of  this  Court  to  set  aside  the  proceed- 
ings and  order  a  new  trial. 

The  learned  Counsel,  who  appeared  for 
the  appellants,  set  forth  what  he  considered 
to  be  the  errors  both  of  omission  and  com- 
mission on  the  part  of  the  Judge,  and  pro- 
posed to  read  to  us  the  evidence  on  the  trial 
in  order  to  show  that  the  prisoners  had  been 
prejudiced  by  those  errors,  and  that  the  case 
was  one  in  which  this  Court  ought  to  inter- 
fere. The  case  of  Elahi  Bux  (5  Weekly 
Reporter)  was  very  much  referred  to.  The 
learned  Counsel  read  portions  of  the  judg- 
ment of  the  Chief  Justice  as  indicating  the 
principles  on  which  this  Court  would  proceed 
In  dealing  with  such  cases.    But  it  seems 


to  me  impossible  to  lay  down  with  precision 
in  what  cases  this  Court  may  and  ought, 
and  in  what  cases  it  may  not  and  ought 
not,  to  interfere  with  the  direction  of  a 
Judge  so  as  to  set  aside  a  trial  by  Joij  after 
verdict  has  been  given.  I  dd  not  think  it 
necessary  in  this  case  to  go  seriatim  into  the 
grounds  which  the  learned  Counsel  has  laid 
before  us,  because  I  think  we  must  deal 
with  each  case  upon  its  own  merits,  and  that, 
taking,  as  we  are  bound  to  take,  the  charge 
of  the  Judge  to  the  Jury  as  a  whole,  we  have 
to  say  whether  its  tendency  has  been  upon  the 
whole  to  give  a  correct  or  incorrect  direction 
to  the  mind  of  the  Jury ;  and,  applying  that 
test  to  the  case  before  us,  I  think  I  am  bound 
to  say  that  there  is  no  such  error  in  the  charge 
of  the  Judge  as  ought  to  induce  us  to  interfere 
with  the  proceedings.  I  think  the  Judge  has 
in  no  way  led  the  Jury  to  attach  undue  weight 
to  any  portion  of  the  evidence.  On  the  con- 
trary, I  think  that  he  has  taken  throughout  a 
favorable  and  merciful  view  of  the  case  to- 
wards the  prisoners,  and  that  it  would  be  an 
altogether  misplaced  rule  for  us  to  apply  to 
the  direction  of  a  Judge  in  a  Mofussil  Court 
the  same  criticisms  which  we  would  to  a 
charge  of  a  Judge  in  an  English  Court  of 
Assize.  I  think,  therefore,  that  the  ground  of 
appeal,  as  regards  the  whole  of  the  prisoners 
in  relation  to  the  Judge's  direction,  must  fail. 
I  have  been  reminded  by  my  learned  bro- 
ther Markby  of  an  objection  which,  I  think,  I 
ought  to  advert  to  separately,  that  is,  an  objec- 
tion taken  to  the  admission  of  the  evidence 
of  a  witness  named  Oroona.  It  is  objected, 
in  regard  to  this  witness,  that  he  was  not  ex-" 
amined  by  a  Court  of  Session,  but  that  his 
deposition  was  received  and  read  at  the  trial 
upon  its  appearing  to  the  Cotirt  that  the 
witness  was  dead,  when,  in  fact,  there  was 
nothing  before  the  Court  in  the  shape  of 
proof  to  show  that  he  was  dead.  By  Section 
369  of  the  Code  of  Criminal  Procedure  it  is 
provided  that  ''  the  examination  of  a  witness 
taken  and  attested  by  the  Magistrate  in  the 
presence  of  the  accused  person  may  be  given 
in  evidence  if  the  witness  be  dead,  or  the 
Court  be  satisfied  that  for  any  sufficient  cause 
his  attendance  cannot  be  procured.''  I  think 
that,  in  order  to  make  the  evidence  of  adeceas* 
ed  witness  legally  admissible,  provided  that  the 
admission  of  that  evidence  is  questioned,  it  is 
strictly  necessary  to  prove  the  death  of  the 
witness.  I  think  it  would  be  quite  compe^ 
tent  to  the  Counsel  for  the  prisoner  at  the 
time  of  the  trial  to  admit  the  death  of  the 
witness,  and  to  dispense  the  prosecution  from 
proving  that  circumstance,  and  I  think  the 


1870.]  Criminal  the  weekly  reporter.  Jiulings, 


•..•I 


Court  might,  upon  such  admission,  allow  the  !  the  Court  may  then  commit  or  order  him  to 
evidence  to  be  read,  and  I  do  not  think  it  be  committed  for  trial  upon  the  charge  in 
would  be  for  the  prisoner  upon  appeal  (o  com-  respect  of  which  pardon  was  tendered.  Now, 
plain  that  his  Counsel  had  made  that  admis-  what  took  place  on  the  present  occasion  ?  I 
sion  improperly.  Upon  this  point,  therefore,  I  confess  I  have  some  doubt,  though  a  slender 
think  no  valid  objeftion  to  the  proceedings  in  doubt,  as  to  whether  the  prisoner  did  accept 
appeal  is  made  out.  '  or  refuse  the  pardon  offered  to  him.    I  am 

There  is  another  and  separate  objedion  inclined  to  think  that  he  did  refuse.  It  is 
which  relates  to  the  case  of  one  of  the  pri- ,  dear,  however,  that,  if  he  did  accept,  the  sub- 
soners  named  Magaloo.  The  point  in  ques- '  sequent  proceedings  of  the  Court  in  respect 
tion  is  that  the  Court  of  Session  afting  under  ,  ^0  ^^at  prisoner  were  irregular,  and  the  trial 
the  powers  contained  in  Seftion  210,  Aft  ,  ^^'^s  probably  void  in  regard  to  him. 
VIII.  of  1869,  being  the  Aft  to  amend  the  !  j  ^^ink,  therefore,  that,  before  we  can  make 
Code  of  Criminal  Procedure,  during  the  ;  ^ny  further  order  in  respect  to  this  prisoner, 
trial  tendered  a  pardon  to  this  prisoner,  that !  j^  ^^.jn  ^^^  necessary 'to  call  upon  the  Judicial 
the  prisoner  made  some  statement  to  ihe  ,  QQ^^^igsi^ner  (and  I  propose  that  he  be  called 
Court,  and  that  thereupon  the  Court,  instead  ,  yp^^)  ^^  gj^te  whether,  upon  the  tender  of  par- 
of  ordering  the  commitment  of  the  prisoner  ^^^  ^^^-^^^  n^ade  to  Magaloo,  he  accepted  or 
under  Seftion  211,  withdrew  the  tender  of  refused  the  tender  so  made,  that  is,*  whether 
pardon,  and  ordered  the  trial  to  proceed  as  if  |\he  words  used  by  the  prisoner,  viz,,  that 
no  such  tender  had  been  made.  It  is  con-  he  knew  nothing  of  the  case,  amounted  to  an 
tended  that  it  was  not  open  to  the  Court  to  ,  acceptance  of  the  tender  of  pardon,  and  sub- 
take  that  course,  but  that  the  trial  of  Maga-  sequent  imperfect  compliance  with  the  con- 
foo  ought  to  have  stopped,  and,  although  it  \  djtions  of  it,  or  whether  they  were  meant  to 
would  proceed  in  regard  to  the  remaining  '  be,  and  were  looked  upon  by  the  Judicial 
prisoners,  that  prisoner  ought  to  have  been  Commissioner  as,  a  refusal  to  make  any  com- 
re-committed,  and  proceedings  taken  in  re-  munication  and,  therefore,  a  refusal  of  the  ten- 
speft  of  him  de  novo.  j  jer  of  pardon.     Upon  the  Judicial  Conunis- 

I  think  that,  under  Seftions  209,  210,  and   sioner  making  an  answer  to  the  question  and 

211,  the  procedure,  if  properly  and  complete-   so  completing  the  record,  we  shall  be  in  a 

ly  .carried  out,  must  be  this.     The  Court  or !  position  to  deal  further  with  the  case  of  this 

Magistrate  must  tender  a  pardon  to  the  pri- 1  prisoner. 

soner,  explaining  to  him  the  conditions  which        ,,    .,     *^>     ▼ 

,  .        T  .  r     ,  '     Aiarkbyy  7. — ^I  am  of  the  same  opmion.     I 

accompany  that  tender.    It  is  for  the  prisoner ;  ,.,,  .,.       .  ,, 

. ,  r         ,  ^      I  thmk  there  was  no  misdirection,  and  that 

then  either  to  accept  or  refuse  the  tender.  !  .      j    .  .       ,      ,        ; 

,,   ,  ,  t      .     J         .11    L         ,        '  there  was  no  error  in  admitting  the  depoSN 

If   he   refuse,    the   tender   will   have  been 


abortive,  and  the  trial  would  proceed  as  if 
no  such  tender  had  been  made ;  if  he  accept, 
it  is  the  duty  of  the  Court,  as  pointed  out  in 
Sedion  209,  to  examine  him  as  a  witness  in 
the  case  nnder  the  rules  applicable  to  the  ex- 
amination of  witnesses,  and  then,  if,  after  hav- 
ing 80  examined  him,  the  Court  be  of  opinion 
that  he  has  not  complied  with  the  conditions, 
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tion.  Upon  the  other  point,  our  opinion  must 
await  the  result  of  the  inquiries  which  have 
to  be  made. 


I 


82 


Criminal 


THE  WEEKLY   REPORTER. 


RuUngs.       [VoL.Xn. 


The  21  St  December  1869. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Confession—Evidence— Section  Z09,  Code 
of  Criminal  Procedure. 

Criminal  Appellate  Jurisdiction. 

The  Queen  versus  Domun  Kahar  and  others. 

Committed  by  the  Magistrate^  and  tried  by 
the  Deputy  Commissioner  of  Hazareebaughy 
on  a  charge  of  lurking  house-trespass  by 
nighty  &c. 

Section  109  of  the  Code  of  Criminal  Procedure  refers 
to  cases  where  the  confession  of  a  prisoner  has  been 
made  to  the  Ma^strate  conductingr  the  investtj^ation, 
and.' not  to  the'poHce.  It  is  only  when  properly  made 
to  the  Mag^'strate  that  the  confession  can  be  used  as 
evidence  against  the  prisoner.  The  mere  standing  by 
of  the  Magistrate  when  the  confession  is  being  made  to 
the  police  is  not  sufficient. 

Glover^  J, — ^These  prisoners  have  been 
convicted  by  the  Deputy  Commissioner  of 
Hazareebaugh  under  Section  457,  Penal  Code, 
of  lurking  house-trespass  by  night  in  order 
to  commit  theft,  and  have  been  sentenced 
each  to  7  years'  transportation. 

In  the  first  place,  we  remark  that  the 
offence  charged,  and  which  the  Deputy  Com- 
missioner holds  to  be  proved,  is  house-break- 
ing by  night,  and  not  mere  lurking  house- 
trespass.  Both  offences  are  mentioned  in 
the  same  Section  of  the  Penal  Code,  and  hence 
we  suppose  the  Lower  Court's  mistake. 

With  reTerence  to  the  case  itself,  we 
think  that,  as  regards  prisoner  No.  1,  Do- 
mun, the  convidtion  of  house-breaking  by 
night,  &c.,  should  stand.  This  prisoner  con- 
fessed very  fully  before  the  Deputy  Com- 
missioner on  his  defence  being  first  taken, 
and  there  is  no  reason  to  suppose  that  his 
Qonfession  was  other  than  voluntary. 


But  we  can  find  no  sufficient  evidence  in 
support  of  this  charge  against  the  other  pri- 
soners. In  resped  of  the  prisoner  Jnngla, 
indeed,  we  do  not  think  that  any  offence  is 
proved.  There  is  nothing  against  him  ex* 
cept  his  confession,  and  that  only  goes  to 
the  extent  of  admitting  that  he  received  4 
annas  from  the  other  prisoners.  He  does  not 
say  that  this  was  part  of  the  stolen  property, 
or  that  he  knew  that  a  burglary  had  been 
committed. 

The  prisoners  Otim,  Mungla,  and  Bissoo, 
cannot,  we  think,  be  convifted  of  any  hi^er 
offence  than  that  of  knowingly  leeeiving 
stolen  property  under  Se6tion  411,  Penal 
Code.  Their  confessions  do  not  implicate 
them  in  the  burglary :  the  utmost  they  go  to 
is  an  admission  of  having  afterwards  re- 
ceived part  of  the  property  stolen,  or  of  the 
proceeds  of  that  property.  The  conirafikm 
of  these  prisoners  must  be  amended,  and  we 
sentence  them  under  Sedion  411.  Penal 
Code,  each  to  3  years'  rigorons  imprison- 
ment. 

With  reference  to  the  Deputy  Commis- 
sioner's reception  of  certain  of  the  prisoners* 
statements  made  to  the  police  as  evidence, 
we  desire  to  remark  that  the  mere  stand- 
ing by  of  a  Magisterial  Officer  when  confes- 
sions are  being  made  to,  and  recorded  by,  the 
police,  for  their  own  use,  will  not  make 
these  confessions  evidence.  SeSion  109  of 
the  Criminal  Procedure  Code  refers  to  cases 
where  the  Magistrate  is  himself  condoling 
the  investigation,  and  then,  akhough  the  pri- 
soner may  be  in  the  custody  of  the  police 
at  the  time,  such  prisoner,  making  a  con* 
fession,  is  liable  to  have  that  confession 
used  against  him.  In  the  present  case,  the 
Deputy  Magistrate  appears  to  have  had  no- 
thing to  do  with  the  investigation,  and  the 
prisoners'  confessions  were  made  solely  to 
the  police. 
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All  questions  pnt  to  accnsed  after  his  narrative, 
and  all  material  questions  and  answers  of  ac- 
cused during  his  narrative,  should  be  recorded. 
The  answers  to  be  recorded  in  the  vernacular 
language  of  the  accused. 

LeiUr  No.  67/,  dated  the  20th  July  1869, 
from  the  Registrar  0/  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
the   Officiating    Sessions  Judge  of  Mid- 
napore. 

Present : 
The  Hon'ble  G.  Loch,  Judge, 

With  advertence  to  your  letter  No.  85, 

dated  the   23rd  ultimo,  I  am   directed  to 

forward  copy  of  the  remarks  of  the  Court 

in  Hossein  All's  case  for  your  information, 

and  to  inform  you  that  the  Court  concurs 

with  you  in  thinking  that  all  questions  put 

to  the  prisoner  after  he  has  concluded  his 

narrative,  and  all  material  questions  put  to 

him  during  the  narrative,  with  their  answers, 

should  be  recorded. 

» 

Remarks  of  the  High  Court  in  the  case  of 

Hossein  AH  (Present :  Loch  and  L,   S. 

Jackson,  J  J.J. 

In  the  case  of  Hossein  All,  referred  to  in 
para.  3,  the  Court  is  of  opinion  that  a  con- 
viction for  robbeiy  might  have  taken  place, 
but  that,  the  Magistrate  having  treated  it  as 
one  of  simple  theft,  the  Judge  need  not  have 


done  more  in  the  particular  case  than  sim- 
ply note  for  the  Magistrate's  guidance  the 
heavier  charge  on  which  the  prisoner  might 
have  been  arraigned. 

A  charge  ought  in  this  case  to  have  been 
framed,  and  the  prisoner's  examination  ought 
to  have  been  recorded  fully  in  his  own  lan- 
guage. 

The  opinion  which  Mr.  Wake  has  formed, 
that  a  confessing  prisoner  should  have  his 
examination  recorded  in  English,  because 
he  is  to  be  examined  as  if  he  w«re  a  wit- 
ness, and  because  in  Darjeeling  the  evidence 
of  witnesses  is  to  be  recorded  in  English, 
appears  to  the  Court  an  utter  fallacy.   • 

By  the  203rd  Section  of  the  Code  of 
Criminal  Procedure,  it  is  provided  that,  if 
an  accused  person  proposes  to  confess  the 
commission  by  him  of  the  offence  of  which 
he  is  accused,  the  Magistrate  shall  require 
him  to  give  an  account  of  the  facts  in  de- 
tail, and  shall  examine  him  thereon  in  the 
same  manner  as  if  he  were  a  witness.  This 
direction  refers  to  the  power  given  to  the 
Magistrate  in  respect  of  such  accused  per- 
sons of  sifting  their  statements  by  question- 
ing and  re-questioning  them,  and  has  nothing 
to  do  with  the  language  in  which  the  ex- 
amination is  to  be  recorded. 

The  Magistrate  is  not  merely  to  be  con- 
tent with  hearing  a  ^statement,  perhaps  tu- 
tored or  suggested,  from  the  prisoner,  but  is 
to  examine  him  thereupon  so  as  to  test  its 
truth,  or  to  obtain  light  upon  any  point  left 
obscure  in  the  statement,  but  the  language 
of  record  is  the  same  as  in  the  case  of  other 
persons  accused. 
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Abetment— Common  object  of  an  assembly— 
Punishment— Murder—  Strangfulation  —  Sec- 
tions 107,  109,  and  III  of  the  Penal  Code. 

Extracts  (paras.  2,  5,  and  6)  from  Letter 
No.  7j5,  dated  the  6th  August  iSOg,  from 
the  Registrar  0/  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal,  to  the 
Sessions  Judge  of  Mymensingh. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  E.  Jackson^ 

Judges. 

2.  In  the  case  of  Fazoo  Sheikh  (Case 
No.  9,  Statement  No.  4),  the  Court  observe 
that  the  proper  questions  have  not  been 
considered  by  you.    The  prisoner  and  one 

Singh  engaged  in  the  common  purpose 

of  attacking  and  seizing  the  deceased.    The 

prisoner  used  his  fists  in  the  attack ; Singh 

struck  the  deceased  with  a  lattee.  The 
deceased's  ribs  were  broken,  and  his  lungs 
ruptured,  apparently  by  the  blow  inflicted  by 

Singh.    You  say  there  is  no  evidence 

that  the  prisoner  caused  the  death  of  the  de- 
ceased or  grievous  hurt  to  him,  remarking 
that  he  is  a  little  weakly  man  who  could 
not  with  his  fist  have  struck  such  a  blow  as 
would  have  fractured  the  ribs  of  the  de- 
ceased, and,  accordingly,  you  convict  and 
punish  him  for  hurt  simply,  under  Section 
323  of  the  Indian  Penal  Code.  But,  if  two 
or  more  persons  engage  in  a  conspiracy  to 
attack,  and  make  a  joint-attack  upon  another, 
and  if  one  of  such  conspirators,  with  the 
knowledge  of  the  others,  goes  armed  with 
a  lattee  or  other  weapon,  and,  in  carrying 
out  the  common  purpose  of  attacking  and 
beating  such  other  person,  inflicts  a  serious 
injury  upon  him,  those  who  are  present  are 

Ik. 


equally  punishable  with  the  chief  actor — 
{see  Sections  107,  109,  and  iii  gf  the  Indian 
Penal  Code).  In  such  cases,  the  act  is  a 
probable  consequence  of  the  abetment,  and 
is  commHted  with  the  aid  and  in  pursuance 
of  the  conspiracy  which  constitutes  the 
abetment. 

5.  The  Court  think  that  the  offence  in 
the  case  of  Somir  Khan  (Case  No.  17,  State- 
ment No.  4)  was  of  an  aggravated  descrip- 
tion— a  husband  beating  his  sick  and  wak 
wife  until  he  killed  her.  Such  cases,  which 
are  too  common,  ought  to  be  visited  with  se- 
vere  punishment, 

6.  In  the  case  of  Sheikh  Pubna  (Case 
No.  18,  Statement  No.  4),  the  sentence  of 
transportation  for  life  passed  on  the  prisoner 
appears  a  proper  one ;  but  the  Court  are  of 
opinion  that  the  conviction  should  have  been 
for  murder.  There  is  nothing  to  show  that 
the  prisoner  was  deprived  of  the  power  of 
self  control.  Killing  by  strangulation  with  a 
rope  is  in  itself  an  act  showing  a  deliberate 
intent  to  take  life.  In  this  case  the  adjusting 
of  the  rope,  the  fitting  it  round  the  prisoner  s 
left  foot,  the  straining  it  tight  with  the  hand, 
are  acts  which  must  have  taken  lime.  They 
resulted  from  a  fixed  and  settled  purpose  of 
killing  the  deceased,  entertained  by  a  per- 
son who  must  have  had  full  control  over 
himself,  who  knew  quite  well  what  he  intend- 
ed to  do,  and  how  to  carry  out  his  object 
most  effectually.  It  is  very  diderent  from 
a  sudden  blow  with  a  stick,  or  axe,  or  a  gun 
shot  in  tlie  heat  of  passion. 


.    .1 

1870.}*  Crimifihl  THE  weekly  reporter.  Leiiers,  3         J 


Corroboratiye  evidence  to  be  adduced  before  A  Deputy  Magistrate  is  bound  to  record  evidence 

one  set  of  witnesses  can  be  convicted  of  griv-  in  his  own  vernacular  languAge,  unless  the 

ing  false  evidence  on  the  testimony  of  another  Government  permit  him  to  record  it  in  English. 

set  of  witnesses.  \  LeUer  No.  814A,  dated  the  23rd   August 

Letter  No.  808,  dated  the  23rd  August  i86g,  jSSg,  from   the   Registrar  of  the  High 
from  the  Registrar  of  the  High  Court  of       Court,    bfc,   to   the    Officiating    Sessions 

Judicature  at  Fori  Wiltiam  in  Bengal,  to  Judge  ofHooghly. 


the  Sessions  Judge  of  Bhaugulpore. 

Present : 

The  Hon  ble  J.  P.  Norman  and  E.  Jackson, 


Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V 


Judges.  I      Bayley,  J.  P.  Norman,  and  F.  B.  Kemp 

Ik  acknowledging  the  receipt  of  the  Jail  j     Judges. 

Delivery    Statements   of   your   District   for  i      j  ^^  directed  to  acknowledge  the  receipt 

the  month  of  July  last,   I  am   directed   to  1  q[  y^^^  \^^^^^  No.  109,  dated  the  5th  instant, 

observe    that   the    prisoners    in    the    cases    referring,  for  the  consideration  and  orders 

marginally  !  ^f  t^e  Court,  one  from  Baboo        •        * 
i-Malick  Khyroodeen,  Case  4  Stt.  4.    noted  have        «    »    ^  Deputy  Magistrate  of  Hooghly, 
3-looniun  »    5   »   4-     been   con-  I  .       ,  .  V  t  .    .  •     ..      •   1-         r 

3— joomun  ,»   0  „  4-      .  ^  ,       .   m  which  he  remonstrates  agamst  a  rulmg  of 

4-^Malik  Bhuttoo  ,,    7   »    4-     victed      Ot  «*  ^    . 


giving  false 


yours,  to  the  effect  that  his  habit  of  record- 


evidence  in  stating  before  the  Court  of  Ses-  j  »ng  evidence  in  criminal  cases  is  not^  war- 
sioo  that  Ali  Kureem,  Torib,  and  Chummun    wanted  by  law. 

struck  Mussamut  Mujeedun  with  a  sword.  !      2,  I  am  to  state  in  reply  that  the  Court 
The   abstracts  in  the   cases   do  not  show    consider  you  to  be  quite  correct  in  the  view 
that   these   three    persons   were   called    as ;  you   have   taken   of   the   law.    Under   the 
witnesses  to  contradict  the  prisoners.    The   terms  of  Section  1 96  of  the  Code  of  Crimi- 
prisoners  appear  to   have    been    convicted    nal  Procedure,  and  the  Government  Notifica- 
upon  the  evidence  of  witnesses  who  swore,  i  tion  of  the  soih  June  1864,  a  Deputy  Ma- 
as  they  had  done  in  the  former  trial,  that  Mus- '  gistrate,  whose  vernacular  is  Bengalee,  hold- 
samut  Mujeedun  was  wounded  by  her  own   ing  his  Court  in  any  district  to  which  the 
husband.    But   if    one  set  of   witnesses—    Code    of   Criminal    Procedure    extends,   is 
the   witnesses  for  the   defence— are  to   be    bound  to  record  evidence  in  Bengalee,  and 
convicted    on    the    testimony    of    another  I  cannot  lawfully  do  so  in  English.    Baboo 
set   of  witnesses,   viz ,  those   for  the  pro-  1      *    *    *,    being  a  native  of  Bengal,   is 
secution— if  there  is  any  independent  evi- 1  bound  to  record   the  evidence  in  his  own 
dence  to  corroborate  the  testimony    of  the  '  vernacular,  which  is  Bengalee,  and  cannot 
witnesses  for  the  prosecuticm,  it  should  be  '  take  advantage  of  the  proviso  of  Section 


produced ;  more  especially  in  cases  like  the 


196,  which  does  not  apply  in  his  case. 


present,  when  the  contradiction  of  the  pri-  |  3.  I  am  to  observe,  accordingly,  that  the 
soners'  story  is  not  absolute  and  complete  i  Deputy  Magistrate  must,  however  inconve- 
without  the  evidence  of  such  other  persons.  I  nient  it  be  to  him,  record  the  evidence  in  his 


The  Court  direct  your  attention  to  the  point, 
though  they  do  not  think  it  necessar}'  to  send 
for  the  papers  of  the  case. 


vernacular,  unless  the  Government  permit 
him  to  continue  to  record  evidence  in  Eng- 
lish. 
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No  sentence  of  qualified  rigorous  imprisonment 
can  be  passed,  and  the  Sessions  Judge  can- 
not order  tbe  Officer  in  charge  of  a  Jail  to 
employ  a  prisoner  in  light  or  non-irksome 
kbor. 

LiiUr  No.  1040,  dated  the  2Sth  November 
i86gy  from  the  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal  to  the  Sessions  Judge  of  Shahabad, 

Present : 

The  Hon'ble  J.  P.  Norman  and  F.  A.  Glover, 

Judges. 

In  acknowledging  the  receipt  of  the  Jail 
Delivery  Statements  of  your  district  for  the 
month  of  August  last,  I  am  directed  to  ob- 
serve, with  advertence  to  the  case  of  Sheo- 
nnndan  Muth  (6,  Statement  4),  that  the 
prisoner  has  been  convicted  under  Section 
436  of  the  Indian  Penal  Code  of  committing 
mischief  by  fire,  knowing  it  to  be  likely  that 
he  would  cause  the  destruction  of  a  building 


ordinarily  used  as  a  human  dwelling,  and 
sentenced  to  nine  months'  rigorous  imprison- 
ment. To  this  sentence,  apparently  as  a 
part  of  it,  is  added :  "  Officer  in  charge  of  the 
Jail  requested  to  employ  the  prisoner  in  light 
and  non-irksome  labor/'  It  appears  to  the 
Court  that  this  addition  to  the  sentence  is 
illegal.  By  the  Penal, Code,  Section  53, 
the  punishment  of  imprisonment  to  which  an 
offender  is  liable  is  either  rigorous  or  simple 
imprisonment.  There  is  no  power  to  pass  a 
sentence  of  qualified  rigorous  imprisonment. 
The  prisoner  appears  to  have. suffered  from 
epilepsy,  and  it  may  be  reasonable  and  pro- 
per that  this  fact  should  be  borne  in  mind  in 
carrying  out  the  sentence  of  rigorous  impri- 
sonment. But  this  is  a  matter  with  which  the 
officer  in  charge  of  the  Jail  will  be  quite 
competent  to  deal.  The  Sessions  J^dge  has 
no  power  to  interfere  with  the  discipline  of 
the  Jail  by  directing  how  the  sentence  is  to 
be  carried  out  by  the  officer  entrusted  with 
the  duty. 
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RULES  OF  PRACTICE. 


NOTIFICATION  BY  THE  HIGH  COURT. 

DATED  THE  9TH  NOVEMBER  1869. 

The  Rules*  prescribed  by  the  High  Court 
for  the  qualification,  admission^  and  enrol- 
ment of  Pleaders  and  Mookhtars  are  repub- 
lished for  general  information.  Particular 
attention  is  drawn  to  Rules  11,  22,  and  30. 

Thk  following  modifications  have  been 
made  in  the  subjects  for  examination^  as  set 
forth  in  xhe  Rules  passed  by  the  High  Court 
on  the  2nd  May  1866  for  the  qualification, 
admission,  and  enrolment  of  Pleaders  and 
Mookhtars,  and  lately  re-produced  with 
notification,  dated  9th  November.  1865,  in 
the  Calcutta  Gazette  of  the  loth,  17th, 
and  24th  instant.  Act  VIII.  of  1869  (B.  C.) 
has  been  added  to  the  laws  relating  to 
Landlord  and  Tenant.  The  law  relating  to 
stamps  has  been  omitted  altogether  from  the 
list  of  subjects.  And  the  Code  of  Criminal 
Procedure  has  been  made  to  include  the 
''Code  of  Criminal  Procedure  Amendment 
Act,"  viz..  Act  VIII.  of  1869. 

The  Rules  which  are  affected  by  the 
modifications  in  question  are  rules  6,  18, 
and  34,  which  will  now  stand  as  they  are 
given  below  and  to  which  the  attention  of 
all  intending  candidates  for  enrolment  as 
Pleaders  and  Mookhtars  is  directed. 

Rule  6. 

Every  person  may  be  admitted  as  a  Plead- 
er of  the  higher  grade  who  shall  be  qua- 


*  The  Rules  alluded  to  are  the  "  Rules  drawn  up  in  ac- 
>rdance  with  Section  4,  Act  XX. of  1865,"  dated  2nd  M 
1S66,  to  be  found  at  page  9  of  the  W.  R.,  Volume 


cordance  with  Section  4,  Act  XX. of  1865,"  dated  2nd  May 
1S66,  to  be  found  at  pa^e  9  of  the  W.  R.,  Volume  V. 
(Rules  of  practice  of  the  High  Court).    The  only  alter- 


lified   as   hereinafter  prescribed,   that  is  to 
say, 

I  St. — If  he  shall*  have  obtained  the 
degree  of  Bachelor  in  Law  of  one  of  the 
Universities  of  Calcutta,  Madras,  or  Bombay; 
or  shall  be  a  Licentiate  in  Law  of  one  of  the 
said  Universities:  provided  that  his  appli- 
cation for  admission  as  a  Pleader  be  made  * 
within  three  years  from  the  time  of  his 
obtaining  such  degree  or  License,  or  within 
such  further  time  as  the  High  Court  shall 
for  any  special  reason  allow :  or, 

2nd. — If  he  shall  satisfy  the  CoiAt  that  he 
possesses  a  competent  knowledge  of  the  sub- 
jects mentioned  in  this  clause  by  producing  a 
certificate  from  the  Examiners  hereinafter 
mentioned,  that  he  has  passed  an  examination 
in  the  Regulations,  enactments,  and  text- 
books set  opposite  to  the  respective  subjects. 
Where  two  or  more  books  are  mentioned  in 
the  alternative,  it  shall  be  sufficient  if  the 
applicant  pass  in  one  of  such  books  to  be 
selected  by  himself. 


Subjects, 


ation  DOW  made  is  the  substitution  in  Rules  1 1,  23,  and 
30  of  the  words  "on  or  before  the  ist  of  December  in 
each  year,"  for  the  words  "  or  six  weeks  at  least  before 
the  date  fixed  for  the  examination." 

Vol.  XIL 


I  St.— The  Law  of  Pro- 
perty current  in  Bengal. 

A. — With  reference  to 
the  Permanent  Ssttle- 
mcnt— to  the  Government 
lien  on  land— to  claims  to 
hold  land  exempt  from  the 
payment  of  revenue — and 
to  the  mode  in  which  estates 
can  be  brought  to  sale  for 
arrears  of  revenue. 

B.— The  law  of  under- 
tenures,  and  the  mode  in 
which  the  same  can  be 
brought  to  sale  for  arrears 
of  rent. 

C.— The  relation  of  land- 
lord and  tenant. 


Regulations,  Enact- 
ments, and  Tixt 
Books. 


Regulations  (Bengal)  I., 
VlII.,X.,XIV.,XlX..and 
XLIV.,  of  1793,  and  the 
Repfulations  and  Acta  by 
which  the  same  have  been 
altered  :  Act  XI.  of  1S599 
and  the  preamble  to  Regu- 
lation (beng^)  II.  of  1793. 


Regulation  (Bengal) 
VIII.  of  1819,  Act  X.  of 
1859,  and  Act  VIII.  of  1865 
(Bengal  Council). 

Act  X.  of  1859,  Act  VI. 
of  1S62,  and  Act  Vlll.  of 
1869  (Bengal  Council).    « 

g7-« 


kules  of 
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D. — Mortgages :    Regis- 
tfation  of  Assurances. 

E.— -The  Hindoo  Law  of 
Inheritance,  Succession, 
and  Adoption. 


F. — Mahomedan  Law. 


G. — The  Indtan  Succes- 
sion Act. 

2nd. — Obligations  aris- 
ing from  Contracts. 

3rd. — Civil  Ptocedure. 


4th. — The   Law  of  Evi- 


Macpherson  on  Mort- 
gages :  Act  XX.  of   1866. 

Dyabhaga  and  Mitak- 
shara.  Dattaka  Chandri- 
ka,  or  Macnaghten*s  Prin- 
ciples of  Hindoo  Law,  first 
seven  Chapters. 

Macnagnten's  Princi- 
ples ot  Mahomedan  Law, 
except  Chapter  9. 

Act  X.  ot  1865. 


on 


Con- 


^.— The  Law  of  Limit- 

^.-^—Crimtnal  Law  and 
Ptfvcnhifv* 


Macpherson 
tracts.  • 

»  Act  VIII.  of  1859,  Act 
XXIII.  of  1861,  Act  XL  of 
1865. 

Act  II.  of  1855 :  and  Best 
or  Goodeve  or  Norton  on 
Evidence. 

Act  XIV.  of  1859. 

The  Indian  Penal  Code 
(Act  XLV.  of  i860)  and 
the  Code  of  Criminal  Pro- 
cedure (Act  XXV.  of  1861 
and  Act  VIII.  of  1859.) 


Rule  18. 

Every  person  may  be  admitted  as  a  Pleader 
of  the  low^r  grade  who  shall  satisfy  the  Court 
that  he  possesses  a  competent  knowledge  of 
the  sifbjects  mentioned  in  this  clause,  by  pro- 
ducing a  certificate  from  the  examiners  here- 
inafter mentioned  that  he  has  passed  an  ex- 
amination in  the  Regulations,  enactments,  and 
text-books,  opposite  to  the  respective  sub- 
jects. 


Sttijicis, 


HeguJations,  Enact- 
meniSy  and  Text 
Books, 


t8t«— Hindoo  Law. 


Macnaghten's  Princi- 
ples of  Hindoo  Law,  first 
seven  Chapters. 

•rtd.^MahonwAan  Law.  Ms.cnagnten's  Princi- 
ples of  Mahomedan  Law 
except  Chapter  9. 

3rd«*-Law  of  Contracts.  Macpherson  on  Con- 
tracts. 


4th. — The  Law  of  Pro- 
perty current  in  Bengal, 
with  reference  to  the  Per- 
manent Settlement :  to  the 
Government  lien  on  land  : 
to  claim  to  hold  lands  ex- 
empt from  the  payment  of 
Government  revenue :  and 
to  the  mode  in  which 
estates  can  be  brought  to 
sale  for  arrears  of  revenue. 

5th. — ^The  relation  of 
Landlord  atid  Tenant. 

6th. — ^The  Law  relating 
to  Putnee  Talooks. 

7th. — The  Law  of  Limi- 
tation. 

8th. — Civil  Procedure^ 
including  the  Small  Cause 
Court  Act. 

9th. — The  Law  of  Evi- 
dence. 

10th. — Criminal  Law  and 
Procedure. 


Regulation  (Bengal)  I., 
VIII.,X.,XlV.,XIX.,and 
XLIV.  of  1793,  and  the 
Reflation!  and  Acts  by 
which  the  same  have  been 
altered:  Act  XL  of  1859, 
and  the  preamble  to  R^fa- 
lation  (Bengal)  II.  of  1703* 


Act  I.  of  1859  and  Act 
VI.  of  1862  and  Act  VIII. 
of  1869  (Bengal  Council). 

Regulation  (Bengal) 
VIII.  of  1819:  Act  VIILcrf 
1865  (Bengal  Council). 

Act  XIV.  of  1859. 

Act  VIII.  of  1S59.  KA 
XXIII.of  t86i,ActXl.of 
1865. 

Act  II.  of  1855,  and  Nor- 
ton on  Evidence. 

Penal  Code(ActXLV.of 
1 86o)yCodeof  CriminalPlto- 
cedure  (Act  XXV.  of  i85i» 
and  Act  VIII.  0^1^69). 


RULK  34. 

The  examination  shall  be  held  before  such 
persons  as  the  Government  of  Bengal  shall 
appoint  to  be  examiners  in  pursuance  of  Sec- 
tion 6,  Act  XX.  of  1865,  and  according  to 
such  regulations  as  shall  be  made  by  the 
said  Government  for  condiKting  such  exa- 
minations. The  examination  shall  be  in 
the  following  subjects : — 

Code  of  Civil  Procedure, 
Law  of  Limitation, 
Small  Cause  Court  Act, 
Penal  Code  and  Code  of 
Criminal  Procedure. 

(Sd.)     F.  B.  PEACOCK, 

Registrar  J  High  Court 


JURY  RULES. 


Passed  by  the  High  Court,  to  take  effect 
from  ist  December  i86g. 

I.  AH  existing  rules  now  in  force  in  the 

Existing  rules  repealed.     High  Court,  relating 

to  the  summoning, 
empanelling,  qualification,  challenging,  and 
service  of  Jurors,  are  hereby  repealed,  and  the 
following  rules  in  lieu  thereof,  are  made  and 
passed  as  the  rules  of  the  High  Court,  to  take 
effect  from  the  ist  day  of  December  1869, 
provided  that  they  are  not  to  be  applicable 
to  the  Session  to  be  held  in  that  month. 

II.  Subject    to    the    right    of    challenge 
^^  ,.n  ^.      f ,  mentioned  in  Section 

Qualincation  of  Jurors.  r    aq.vttt       c 

^  ''  19  of  Aft  XIII.  of 

1865,  every  male  person  resident  in  the  Pre- 
sidency Town  of  Calcutta,  not  being  the  sub- 
ject of  any  Foreign  State,  shall  be  qualified 
and  liable  to  serve  as  a  Juror  in  the  said  Pre- 
sidency Town,  provided  his  name  be  included 
in  the  Jurors'  List  for  the  time  being. 

III.  No  person  shall  be  put  on  the  list  of 
^   ,.^    ^       --  Jurors  unless  he  be  a 

Qualincation  of  jurois.         -^     .j      ^  «     u         r 

^  ■*  resident  bolder  of  a 

house  or  tenement  within  the  Town  of  Cal- 
cutta, of  the  monthly  value  of  not  less  than 
thirty  rupees ;  or  a  resident  in  Calcutta  whose 
property  or  interest  in  lands,  tenements  or 
goods  is  worth  the  sum  of  not  less  than  ru- 
pees three  thousand  ;  or  a  resident  in  Calcutta 
in  receipt  of  an  income  or  salary  of  not  less 
than  rupees  one  hundred  a  month. 

IV.  No  person  shall  be  put  upon  the  list 

.^     .  of  Jurprs  who  holds  any 

laro«.       ''**'°"  ^^         office  in  or  under  the 

High  Court;  or  who 
receives  any  pay  or  emolument  for  any  em- 
ployment in  any  office  or  under  any  officer 
thereof,  or  for  executing  any  duties  of  Police ; 
or  who  is  the  subject  of  any  Foreign  State ; 
or  who  is  under  the  age  of  twenty-one  years 
or  above  the  age  of  sixty  years;  or  who  has 
been  convicted  of  felony  or  any  fraudulent 
offences,  or  any  offence  punishable  with  rigor- 
ous imprisonment  for  a  term  of  three  years  or 
upwards,  or  of  an  attempt  to  commit  such 
offence,  unless  he  shall  have  obtained  a  free 
pardon;  or  who  is  a  lunatic  or  idiot;  or  who 
does  not  understand  the  English  language. 


n  ,  ,-  V^".  The     following 

Persons  exempted  from      ,x^-oyv«o  »*a  ^^^^^*^ 

serving  on  Juried.  persons  are  exempted 

from  liability  to  serve 
on  Juries,  and  shall  not  be  put  upon  the  Htt 
of  Jurors,  viz, : — 

1.  The  Viceroy  and  Governor-Gefleral 
of  India. 

2.  The  Lieutenant-Goveroor  of  Bengal. 

3.  The  Members  of  the  Council  of  the 
Governor-General  of  India, 

4.  The  Members  of  the  Council  of  the 
Governor-General  of  India  and  of  the  Lh^ute- 
nant-Governor  of  Bengal,  respectively,  for 
the  purpose  of  making  laws  and  regulations. 

5.  Judges. 

6.  The  Members  of  the  Personal  Staff 
of  the  Viceroy. 

7.  The  Members  of  the  Personal  Staff 
of  the  Lieutenant-Governor  of  Bengal.  - 

8.  The  Secretaries,  Under- Secretaries* 
and  Assistant  Secretaries  of  the  Govecnments 
of  India  and  Bengal^  respectively. 

9.  The  Members  and  Secretaries  of  tbe 
Board  of  Revenue. 


10.  Officers    of    the     Army,     Navy, 
Marine. 


or 


11.  Advocates,  Vakeels,  and  Attorneys  of 
the  High  Court  in  actual  practice,  and  Manag- 
ing Clerks  to  Attorneys. 

12.  Clergymen  of  the  Church  of  England, 
and  persons  actually  employed  as  ministers  of 
any  religious  worship  whatsoever,  and  not  en- 
gaged in  any  secular  employment,  except  that 
of  teaching. 

13.  The  Comptroller-General  of  Accounts 
of  the  Government  of  India. 

14.  The  Chairman,  Vice-Chairman,  and 
Secretary  to  the  Justices  of  the  Peace,  aad 
the  Health  Officer. 

15.  The  Commissioner  and  Deputy  Com- 
missioner of  Police. 

16.  The  Secretary  and  Treasurer,  and  the 
Deputy  Secretary  of  the  Bank  of  Bengal. 


f 
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17.  The  Mint-Master, 

18.  The  Collector  of  Customs,  and  all 
persons  employed  in  the  Customs  Depart- 
ment. 

19.  The  Director-General  of  the  Post 
.Office,  and  all  persons  employed  in  the  Post 

Office. 

20.  The  Director-General  of  Electric 
Telegraphs,  and  all  persons  employed  in  the 
Telegraph  Department. 

2i.  The  Controller-General  of  Military 
Expenditure. 

21.  The  Inspector-General  of  Jails,  L.  P. 

23.  The  Surveyor- General  and  Deputy 
Surveyor-General. 

24.  The  Administrator-General. 

25.  The  Principal  Inspector-General,  Me- 
dical Department. 

26.  The  Accountant-General  of  Bengal. 

27.  Tfie  Inspector-General  of  Ordnance 
and  Magazines. 

28.  The  Remembrancer  of  Legal  Affairs. 

.  .29/ The  Director  of  Public  Instruction. 

30.  All  Magistrates  and  Deputy  Magis- 
trates receiving  any  pay  or  stipend  from 
Government  as  such. 

.31.  The  Coroner. 

32.  Physicians,  Surgeons,  and  Apothe- 
caries duly  admitted  and  actually  practising 
as  such. 

33.  Surgeons,  Assistant  Surgeons,  Sub- 
Assistant  Surgeons,  Apothecaries,  and  Com- 
pounders in  the  Medical  service  of  the  Gov- 
ernment, or  attached  to  any  Hospital  or  Dis- 
pensary. 

34.  The  Master  Attendant,  the  Deputy 
Master  Attendant,  Harbour  Masters,  and  all 
persons  employed  in  the  Pilot  Service. 

35.  The  Assay  Master. 

•  36.  The   Superintendent    of  Government 
Printing. 

37.  The  Examiner  of  Claims. 

38.  All  persons  exempted  from  personal 
appearance  in  the  High  Court,  under  Section 
22  of  Act  VIII.  of  1859,  or  any  other  similar 
enactment. 


39.  All  domestic  servants. 

40.  All  persons  who  from  mental  or  bodi- 
ly infirmity  shall  be  unfitted  (o  serve  on  i 
Jury. 

VI.  Nothing   con- 
Nothingr  in  rules  III.,    tained  in  Rules  III^ 

IV.,andV.  to  disqualify  a      jv      ^i-  V    •K«ll  ^i;^- 
Juror  whose  name  is    in      ^^ '\,?^  ^'   Shall  dtt- 

the  Jury  List.  qualify  a  person  from 

serving  on  a  Jury,  if 
his  name  be  included  in  the  Jury  List 

Vn.  No  Common  Juror,  who  shall  have 

served  or  been  sum- 
Jurors    not     to      be    moned  to  serve  as  a 

summoned    aeam    within      1.,^^^  «f  „^„  c-i^*»:.r»« 

twelve    montts,     unless    Juror  at  any  SessiOD, 

by  special  order.  ^nd     Shall    nOt    have 

made  default,  shall  be 
summoned  to  attend  at  any  other  Session  with- 
in the  period  of  twelve  months  from  the  time 
of  such  service^ or  summons,  unless  by  special 
order  of  a  Judge. 

yill.  On  some  day    not    less  than  &z 

weeks  before  thecom- 
Lists   of  Special   and    mencement  of  each 

Common    Jurors    to     be      o       •  e   ^x. 

summoned  for  each  Ses-    Session,   one   of  the 

sion  when  and  by   whom      Judges   of   the    High 

to     be     prepared,      and      Court   shall  Caose   tO 
number  of  names  to    i)C      ,  ,  ^    ,.  - 

contained  therein.  be   made   OUt   JlSU  of 

the  persons  to  be  sum- 
moned as  Special  and  Common  Jurors,  res* 
pectively,  for  such  Session.  The  list  of  Spe- 
cial Jurors  shall  contain  the  names  of  39,  and 
the  list  of  Common  Jurors  the  names  of  87, 
persons  of  those  respectively  included  in  the 
lists  of  Special  and  Common  Jurors.  The 
lists  shall  be  respectively  called  "  The  Special 
Jurors'  List"  and  "The  Common  Jurors' 
List  '*  for  the  particular  Session,  designating 
it  by  the  date  on  which  it  is  to  commence, 
and  shall  be  prepared  as  follows : — 

(i)  The  names  of  all  persons,  if  any, 
ordered  to  be  entered  in  the  list  of  Special 

JurorsforsuchSessicm, 

List   of  Special  Jurors     under  Rule  IX.,  XIL, 
how  prepared.  or  XV,,  shall  be  first 

entered  in  the  said  list, 
unless  the  Judge  shall  be  satisfied  as  regards 
any  one  or  more  of  such  persons  that  he  or 
they  will  be  unable,  from  illness  or  other 
sufficient  cause,  to  attend  at  such  Session, 
in  which  case  the  name  of  such  person 
may  be  set  aside  in  the  same  manner  as  it 
might  have  been  set  aside  under  Rule  IX., 
if  the  name  had  been  drawn  by  lot  for  such 
Session.  The  Judge  shall  then  cause  to  be 
drawn  by  lot  the  names  of  such  a  number 
of  persons  qualified  and  liable  to  serve  on 
Special   Juries  as,  with  those    already   on 
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the  list,  will,  subject  to  the  -provisions  of 
these  rules,  make  up  the  number  of  39  persons 
qualified  and  liable  to  serve  on  Special 
Juries,  of  whom  one- third  shall  be  Natives; 
and  the  names  of  such  39  persons  shall 
be  entered  upon  and  form  the  list  of  Special 
Jurors  liable  to  serve  and  to  be  summoned 
as  Special  Jurors  for  such  Session. 

(2)     In  like   manner,    the  •names  of  all 
persons,  if  any,  ordered  to  be  entered  in  the 

Common    Jurors'    List 
^^^5^!^^''''^    for  such  Session  under 

how  prepared.  ^^^^  ^^^  ^^^    ^^  ^^^ 

shall  be  first  entered  in  the  said  list,  unless 
the  Judge  shall  be  satisfied  as  regards  any 
of  tnem  that  such  person  will  be  unable, 
from   illness  or  other  sufficient    cause,   ^o 
attend  at  such  Session,  in  which  case   the 
name  of  such  person  may  be  set  aside  in 
the  same  manner,  as  it  might  have  been  set 
aside  under  Rule  IX.,  if  his  name  had  been 
drawn  by  lot  for  that  Session.    The  Judge 
shall   then  cause  to  be  drawn  by   lot  the 
names  of  such  a  number  of  persons  quali- 
fied and  liable  to  serve  on  Common  Juries 
as,  with  the  names  already  on«the  list,  will, 
subject  to  the    provisions    of    these    rules, 
make  up  the  number  of  87  persons  qualified 
and  liable  to  serve  on  Common  Juries,  of 
whom  one-third  shall  be  Natives;   and   the 
names  of  such  87  persons  shall  be  entered 
upon,  and  fonn  the  list  of  Common  Jurors 
liable  to  serve,  and  to  be  summoned  as  Com- 
mon Jurors  for  such  Session. 

Mode  of  proceeding  ^^'  J^^    ™ode    of 

to  draw  the  names  of  proceed mg  to  draw  the 
the  Special  andCommon  names  of  such  Special 
Jurors  to  be  summoned.     ^^    Common    Jurors, 

respectively,  shall  be  as  follows : — 

The  names  of  all  the  Jurors  in  the  lists  of 
Special  and  Common  Jurors,  respectively, 
prepared  by  the  Clerk  ot  the  Crown,  shall  be 
numbered  consecutively.  The  number  attach- 
ed in  the  list  of  Special  Jurors  to  the  name 
of  each  Juror  liable  to  be  summoned  as  a 
Special  Juror  for  the  Session  for  which  the 
list  of  the  Special  Jurors  is  to  be  prepared, 
shall  be  written  on  a  distinct  piece  of  card 
or  parchment,  the  several  pieces  of  card  or 
parchment  being  all,  as  nearly  as  may  be, 
of  equal  size  and  shape,  and  such  cards  or 
parchments  shall  be  put  together  by  the 
Clerk  of  the  Crown  into  a  box,  and,  on  the 
day  to  be  fixed  for  drawing  the  names  of  the 
Jurors,  the  Clerk  of  the  Crown  shall  in  open 
Court  draw  or  cause  to  be  drawn  the  said 
cards  or  parchments,  one  after  the  other, 


until  the  requisite  number  of  Special  Jurors 
shall  be  obtained.  The  Juror  on  the  Special 
Jurors'  List,  whose  number  on  such  list  shall 
correspond  with  the  number  drawn,  shall, 
subject  to  the  provisions  in  these  Rules,  be 
entered  in  the  Special  Jurors'  List  for  the 
Session,  and  a  number  denoting  the  order  in 
which  the  name  of  each  Juror  is  so  drawn, 
shall  be  set  against  the  name  of  such  Juror 
in  the  Special  Jury  List  for  the  Session. 

A  similar  course  mutatis  mu/andis  shM  be 
adopted  in  drawing  the  names  of  the  Common 
Jurors. 

The  Judge  may  order  the  name  of  any  per- 
son  who    has  actually 
Names  of  deceased    served  as  a  Juror  in  the 

K"ti«?vero"re",l    preceding  year,  and  of 
cused  from  service,  to    any   person   known   or 
be  set  aside.  believed  to  be  dead,  ab- 

sent from  Calcutta,  or 
likely  to-  be  unable  from  illness  or  otherwise 
to  attend,  to  be  set  aside ;  and,  in  every  such 

case,  an  additional  name 
Names  of  persons  ex-     shall  be  drawn  ?n  lieu  of 

cused  from  service,to  be     .u   .  .        -j  j 

entered  in  list  for  future     \"*^  ,^^,  ^^^   as  Oe,    ana 

service.  the  Judge,  if  he  thmk 

•  fit,  may  order  the  name 
of  any  person  so  set  aside,  except  on  account 
of  death,  to  be  entered  on  the  list  of  Special 
or  Common  Jurors,  as  the  case  may  be,  for 
any  subsequent  Session  to  be  then  fixed. 

X.  The   names,  additions,  and  places  of 

Names  tobearranged  ^^^^  of  the  Several 
in  the  lists  in  the  order     perSOnS  included  m  SUCh 

in  which  they  aredrawn.     Special    and  Common 

and     j^j.^j.g»     Ljgjg     f^j.     jj^^ 

Session,  shall  be  written 
therein,  and  numbered  in  the  order  in  which 
they  shall  have  been  drawn,  and  such  lists 
shall  be  signed  by  the  Judge. 

XL  A  copy    of  such  lists    shall  be  an- 
,  ,.  ,      nexed   to  a  precept  to 

annelid  t'prte'pt  to  theSheriff.commanding 
the  Sheriff  to  summon    him  to  summon  the  first 

36  Special  Jurors  and  36  on  the  list  of  Special 
72  Common  jurors  m  t.,-^..«  ^,^a  *u«  a^e,^  *.« 
numerical  ordir.  J"rors,  and  the  first  72 

on  the  list  of  Common 
Jurors,  and,  in  case,  he  shall* not  be  able  to 
summon  the  whole  of  the  first  36  or  73,  as 
the  case  may  be,  then  to  summon  as  many 
as  shall  be  necessary  to  make  up  the  full 
number  of  36  or  72,  of  those  in  numerical 
order  in  such  lists  respectively  next  after 
'  the  first  36  or  72. 

o 


with      additions 
places  of  abode. 


r 
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XII.  Any  person  whose  name  is  included 

in  the  Special  or  Com- 

The   name    of   any     mon  Jurors'  List  for  any 

Juror  excused  attend-     Session    mav   apply  to 

ing  at  one  Session,  on       .       _,     .       -'  ,    ^y^-^ 

condition  of  his  serving     the  Clerk  Of  the  Crown 

at  a   subsequent    Ses-      tO  cause  him  tO  be  ex- 

^"curk'orthraowj:    ^^^\  f^™  attendance 

in  the  list  for  such  sub-  as  a  Juror,  either  gen- 
sequent  Session,  erally  or  at  the  parti- 
cular Session.  Such  ap- 
plication shallbe  made  at  least  one  week  before 
the  day  fixed  for  the  commencement  of  the 
Session,  and  shall  specify  the  grounds  upon 
which  the  application  is  made.  The  Clerk 
of  the  Crown  shall,  as  soon  as  possible  after 
the  last  day  allowed  for  making  such  appli- 
cations, bring  them  before  one  of  the  Judges 
•of  the  Court,  and  such  Judge  shall  pass 
orders  thereupon,  which  shall  be  communicat- 
ed by  the  Clerk  of  the  Crown  to  the  respect- 
ive applicants.  If  the  Judge  shall  think 
fit  to  excuse  any  of  the  applicants  from  at- 
tendance at  the  particular  Session,  he  may  do 
so  unconditionally,  or  on  condition  of  his 
serving  .at  the  next  or  some  subsequent 
Session  to  be  fixed,  and  any  such  conditional 
order  shall  operate  as  an  authority  to  the 
Clerk  of  the  Crown  to  include  the  name  of 
such^  person  in  the  list  for  such  subsequent 
Session  under  the  provisions  of  Rule  VIII. 

XIII.  Every  person  named    in   the    lists 

mentioned  in  Rule  X., 
Jurors    to  be  sum-    and  in  any  such  sup- 

SrfirsVdaTo^'r.;:     Plementary   l  I  s  t  s   as 
Session.  heremafter  mentioned, 

shall  forthwith,  or  as 
soon  as  possible,  after  the  receipt  of  the 
precept  by  the  Sheriff,  be  summoned  by  him 
to  attend  at  the  Session  for  which  he  shall 
have  been  appointed  to  serve  as  a  Juror,  and 
such  summons  shall  be  served  at  least  lo 
days  before  the  first  day  of  the  Session. 

XIV.  The  SheriflF,  shall  as  soon   as  pos- 
CL    -tf  L      *  sible  after  such  service. 

Shcnft  to  return  pre-  ,  .  ci>-itiv,^., 

cept  with  two  panels,     ana  not  later  than  one 
one  of  Special  Jurors     week  before  the  com- 

and   one  of  Common  mencement  of  the  Ses- 
Jurors,  showing^  m  tabu-  i 

far   form    names   and  sion,  return  the  precept 

particulars  of    service,  to     the     Clerk    of     the 

L"i;!i^''°""*'"^  ^'"' "''""     Crown,  with  two  panels 

service.  .    .  * 

annexed  thereto,  one  of 
the  Special  Jurors,  and  one  of  the  Common 
Jurors,  which  panels  shall  show  in  a  tabular 
form  the  names  of  the  persons  summoned, and 
the  particulars  of  service  upon  each  ;  and  if 
any  person  or  persons  named  in  the  lists  an- 
nexed to  the  precept  shall  not  have  been 
served,  the  panel  shall  state  that  fact,  and 
•the  reason  why  such  person  or  persons  has  or 


have  not  been  summoned ;  and  in  every  case, 
the  reason  why  such  service  has  not  been 
effected,  shall  be  verified  by  ihe  aflSdavii  cl 
the  officer  whose  duty  it  was  to  effect  such 
service,  and  such  affidavit  shall  be  filed  with 
the  Clerk  of  the  Crown,  with  the  return  to 
the  precept. 

XV.  On  the    receipt    of  such  return,  the 

Clerk  of  ihe  Crown 
\J!!^^^Z\  '^^^Z  ^^    shall     without      delaf 

immediately    laid     be-      ,    .  .  ,     ,    ' 

fore  a  Judge  for  orders,     bring  the  sanoe  before 

one  of  the  Judges  of  the 
Court.  The  said  Judge  may,  if  necessary, 
examine  the  Sheriff's  officer  or  officers  as  to 
the  truth  of  such  return,  and  as  to  the  circum- 
stances of  the  service  or  of  the  absence  of 
service  on  any  person,  and  may  direct  ser\'ice 
to  be  made  upon  the  person  or  persons  not 
already  served  in  such  manner  as  to  him 
shall  seem  fit.  The  Judge,  if  he  think  fit, 
may  cause  the  name  of  any  person  returned 
by  the  Sheriff  as  not  summoned  to  be  entered 
on  the  list  of  Jurors,  either  Special  or  Com- 
mon, as  the  case  may  be,  for  any  subsequent 
Session  to  be  fixed  by  the  Judge. 

XVI.  If  the  Judge    shall   be   of  opinion 

*  that    the     number    of 

Jurors  named  in  either 
of  the  said  lists  who 
shall  have  been  served, 
is  not  likely  to  be  suffi- 
cient,  he  may  cause  to 
be  drawn  by  lot,  in  the  mode  provided  by 
Rule  IX.,  such  further  number  of  names 
as  may  be  required  to  make  up  the  full 
number  of  Special  and  Common  Jurors  sum- 
moned to  attend  at  the  Session  to  59  and  87 
respectively. 

XVII.  Such  lists  shall  be  called  the  sup- 
plemental Lists  of  Spe- 
cial or  Common  Jurors, 
as  the  case  may  be,  and 
shall  be  prepared  and 
signed  in  the  manner 
hereinbefore    provided, 

with  respect  to  the  original  lists,  and  copies 
thereof  shall  be  .«cnt  to  the  Sheriff  with  an 
additional  precept,  and  the  Sheriff  shall,  as 
soon  as  possible,  after  the  receipt  of  such 
additional  precept,  cause  the  persons  named 

therein  to  be  summoned 
to  attend  at  the  Session* 
and  shall  return  the 
precept  to  the  Court  not 
later  than  one  clear  day 
before  the  first  day  of 
the  Session,  with  a  panel  similar  to  that  pro- 
vided by  Rule  XIV.  in  respect  of  ihc  original 
lists  and  precept. 

f 


If  sufficient  number 
of  Jurors  not  served, 
further  names  of  Jurors 
to  be  drawn  by  lot,  as 
provided  by  Rule  IX. 


Copy  of  Supplemen- 
tary Lists  of  Jurors  to 
be  annexed  to  additional 
precept  to  the  Sheriff  to 
summon  the  persons 
named  therein. 


Sheriff  to  return  the 
precept  with  a  panel  as 
provided  by  Rule  XIV., 
one  clear  day  before  the 
first  day  of  Session. 


« 
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XVIII.  In  order  to  nominate  a  Jury  for 

the  trial  of  any  prisoner 
JaZ.}^Zx\^°a^ ^'^'^''    or  other  person  to  be 

ana  empanelled.  .    «  1      x  1     ^^i     1 

tried  by  Jury,  the  Clerk 
of  the  Crown  shall  cause  to  be  put  together 
into  one  box  pieces  of  card  or  parchment  con- 
taining the  names  of  all  the  persons  summon- 
ed to  serve  on  the  Common  Jury  for  the 
Session,  if  the  trial  is  to  take  pjace  before  a 
Common  Jury,  or  on  the  Special  Jury,  if 
the  trial   is  to  take  place  before   a   Special 

Jury,  except  such  of  the  said  persons  as  shall 
ave  been  excused  by  the  Judge  from  serving 
on  that  day  in  consequence  of  his  having 
served  as  a  Juror  on  the  previous  day  or  for 
any  other  cause.  Such  pieces  of  card  shall 
be,  as  nearly  as  may  be,  of  equal  size,  and 
each  shall  bear  the  name  of  one  person  sum- 
moned to  serve  on  the  Jury  for  that 
Session.  The  Clerk  of  the  Crown  shall  then 
in  open  Court  draw  or  cause  to  be  drawn  out 
of  the  said  box  twelve  of  the  said  cards  or 
pieces  of  parchment,  one  after  another,  and  if 
any  of  the  Jurors  whose  names  shall  be  so 
drawn  shall  not  appear,  then  such  further  num- 
ber shall  be  drawn  until  twelve  Jurors  shall 
appear.  The  prisoner  or  person  to  be  tried 
shall  be  informed,  that  if  he  desires  to  object 
*lo  any  Juror,  he  must  make  his  objection 
before  the  Juror  is  sworn.  The  names 
of  the  Jurors  shall  then  be  called  aloud,  and 
if,  upon  any  challenge  or  objection  either  by 
the  Government  or  the  party  to  be  tried,  or 
for  any  other  lawful  cause,  any  Juror  is  not 
allowed  to  serve  or  is  exempted  from  serving, 
the  Clerk  of  the  Crown  shall  draw  out 
another  piece  of  card  or  parchment  from  the 
said  box,  and  so  on,  until  twelve  Jurors  shall 
have  been  drawn  who  shall  be  allowed  to  serve. 

XIX.  If,   by   reason   of  absence,  or  disal- 

lowance on  challenge, 
Proceedings  in  case  of    ^^   any    Other  cause, 

aencient  jurors.  ,,  /  j   /?   . 

there  be  a  deficiency 
of  Jurors,  the  Court  may  command  the  She- 
riff, or  other  Officer,  to  name  or  summon  a 
sufficient  number  of  persons  to  make  up  a 
full  Jury ;  and  the  Sheriff  or  other  Officer 
shall,  at  such  command  of  the  Court,  return 
such  men  duly  qualified  to  serve  as  shall  be 
then  present,  or  can  be  found  to  serve  on  such 
Jury,  and  the  course  of  proceeding  shall  be 
the  same  as  if  their  names  had  been  returned 
in  the  panel,  and  drawn  by  ballot  under  Rule 
XVIII  ;  provided  that,  in  case  of  a  Special 
Jury,  the  additional  Jurors  may  be  taken  from 
the  list  of  Common  Jurors  summoned  to  serve 
at  the  same  Session,  if  a  sufficient  number  of 
Jurors  qualified  to  serve  as  Special  Jurors 
shall  not  be  present  in  Court. 


XX.  The  same  Jury,  if  not  objected  to, 

may  try  as  many  ac- 

The  same  Jury,  if  not     cused  personS  SUCCes- 
objected  to,  may  try  se-        •      1  .      .1      Cnnrt 

veral  accused  persons  in     ^'^eiy  as  10  me  V-rOuri 

succession  without  being  may  seem  expedient 
re-drawn.  without    their  names 

being  re-drawn. 

XXI.  Whenever,    in    the   opinion   of  the 
Mode    of    proceeding     Court,  it  may  be  pro- 

when  a  view  by  the  Jury  per  or  convenient  that 
is  necessary.  ^  Jury  shall  have  a 

vi^w  of  the  place  in  which  the  offence  charg- 
ed is  said  to  have  been  committed  or  to  which 
the  trial  relates,  or  of  any  other  place  in  which 
any  transaction  material  to  the  enquiry  took 
place,  an  order  shall  be  made  to  that  effect, 
and  the  Jury  empanelled  to  try  the  case  shall 
be  conducted  in  a  body,  under  the  care  of  an 
Officer  or  Officers  of  the  Court  to  the  place, 
which  shall  be  shown  to  them  by  a  person 
appointed  by  the  Court ;  and  it  shall  be  the 
duty  of  the  Officer  or  Officers  not  to  converse, 
or  to  suffer  any  other  person  to  speak  to,  or 
hold  any  communication  with,  any  of  the 
Jury ;  and  when  the  view"  is  finished,  the 
Jurors  shall  be  immediately  conducted  back 
into  Court. 

XXII   After  each  Session,  the  Clerk  of  the 

Crown  shall  make  an 

.r/*Jo".:=''tadeT;  th";  t""^  in  the  list  of 
Clerk  of  the  Crown  against  J  UfOfS  Opposite  the 
the  name  of  each  Juror      names    of    those     who 

who^  has  not  made  de-    shall  have  served  or 

shall  have  been  sum- 
moned to  serve. at  such  Session  and  shall  not 
have  made  defauh,  together  with  the  date  of 
service,  or  of  the  Session  for  which  he  shall 
have  been  summoned  to  serve. 
XXIII,  No  person  shall  be  summoned  to 
No  person 'not  on  the    f^rve  upon  anyinquest 

Common  Jury  list  to  be  before  a  Coroncr  Un- 
sure moned  to  .  serve  on     less  he  is  on  the  Com- 

a  Coroner's  inquest,    and      ^^^  j^ry  y^^^  ^^^  ^ 
no  Juror,  except  m  case      .  *  u  ( 

of  necessity,   to  be  sum-      *^SS    in      tnC    Case    Oi 

moned  agam  within  twelve  necessity,  after  he  shall 
'"°"'*'^'  have  served    or  shall 

have  been  summoned  to  serve  on  a  Coroner's 
inquest  within  the  period  of  twelve  months 
immediately  preceding  such  summons  and 
shall  not  have  made  default.  The  Coroner 
shall  keep  a  copy  of  the  Common  Jury 
^  ^    ,  List,   and  shall  enter 

Coroner  to  keep  a  copy      *u       •      »u  r 

of  the  Common  Jury  List,    therein  the  names  of 

and  make  an  entry  as  re-     the  persons  who  shall 

quired  by  Rule  XXII.  have  served  or  been 

summoned  to  serve  and  not  made  default, 
and  the  date  of  the  inquest  at  which  such 
Juror  shall  have  served,  or  for  which  he  shall 
have  been  summoned  to  serve. 
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Circulates  Memo,  from  Accountant-Generali 
Beng^aly  reg^arding^  Bills  for  the  travelling: 
allowances  of  officers  of  Small  Cause  Courts. 


No. 


1848. 


Official  Memorandum. 

To  the  Registrar  of  the   High    Court    of 
Judicature  at  Fort   William  in  Bengal^ 
dated  Calcutta^  the  12th  July  i86g. 

With  reference  to  your  letter  No.  11 46, 
dated  i8th  March  1869,  to  the  address  of  the 
Judge  of  the  Small  Cause  Court  of  Patna,  I 
request  the  favor  of  your  bringing  to  the 
notice  of  the  High  Court  that,  as  the  travel- 
ling allowances  of  the  Nazir's  establishment 
of  a  Small  Cause  Court  are  chargeable  to  a 
Local  Fund  and  not  to  the  Imperial  Budget, 
it  would  be  contrary  to  the  orders  of  Govern- 
ment to  include  such  sums  in  one  consolidated 
bill  with  the  travelling  allowances  of  the  rest 
of  the  establishment,  which  are  provided  for 
in  the  Imperial  Budget. 

These  two  classes  of  bills  are  dealt  with  in 
this  office  by  different  departments,  and  it 
would  be  very  inconvenient  for  the  amounts 
to  be  shown  in  one  general  form  for  your  coun- 
ter-signature, showing  the  travelling  allow- 
ances of  all  officers  as  directed  in  your  letter 
under  reference.  I  would  suggest,  therefore, 
that,  with  the  permission  of  the  High  Court, 
Small  Cause  Court  Judges  be  instructed  to 
submit  two  consolidated  bills  for  your  coun- 
ter-signature monthly,  showing  the  travelling 
allowances  of  officers  of  the  Court  who  are 
Vol  XII. 


paid  from  Imperial  Revenues  and  from  the 
.  Peons'  Fee  Fund  respectively. 

CIRCULAR  MEMO.  No.  6. 

Copy  forwarded  to  the  Judges  of  Small 
Cause  Courts  for  their  information  and  guid- 
ance. 

By  Order, 


(Signed)  F.  B.  PEACOCK, 


Civil  Side, 
The2istyuly\^(ii) 


.] 


Registrar. 


Draws  attention  to  a  prerious  Circular,  and 
states  that  an  application  from  a  Judicial  Offi- 
cer for  transfer  must  be  sent  through  the  Jjidg^e 
of  his  District. 

CIRCULAR  No.  8. 

Frovi  the  Registrar  of  the  High   Court  of 
Judicature   at  Bort    William  in  Bengal^ 
to  all  Civil  Judges,  Regulation  and  Ex- 
tra— Regulation    Provinces  y    dated    Cat- 
cutta,  the,  26th  July  i86g. 

(Civil  Side.) 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chi$f 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  J.  P.  Norman,  and  L.  S.  Jack- 
son, Judges. 

The  Civil  Authorities  of  the  Regulation 
and  Extra-Regulation  Provinces  are  informed 
that  following  the  rule  laid  down  in  Circular 
Order  No.  73  of  the  6ih  March  1840,  no 
application  from  any  Judicial  Officer  subor- 
dinate to  a  District  Judge,  for  transfer  to 
another  district,  will  be  attended  to  unless  sent 
through  the  Judge  of  his  district;  and  it  is 
requested  that  this  resolution  may  be  com- 
municated to  all  officers  in  the  subordinate 
judicial  service  by  the  Judges  of  their  re- 
spective districts. 
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Circulars. 


the  Rales  to  be  o1>senred  in  the 
Offices' of  ZiUah  Jadfi:es  with  regard  to  the 
famishing^  applicants  with  information  from 
the  records  or  with  unaathenticated  copies  of 


CIRCULA.R  ORDER  No.  7. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^-  to 
all  Civil  Judges  and  Judicial  Commis- 
sioners^ dated  Calcutta^  the    i6th    July 

i86g. 

(Civil  Side.) 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  J.  P.  Norman,  and  L.  S.  Jackson, 
Judges. 

It  is  ordered  by  the  High  Court  that  the 
following  rules  will  be  observed  in  the  Offi- 
ces and  Record-rooms  of  Zillah  Judges,  in 
regard  to  furnishing  applicants  with  any 
information  from  the  records  or  with  un- 
authenticated  copies  of  papers  or  docu- 
ments : — 

I.  All  applications  for  information  or  for 
unauthenticated  copies  of  papers  or  docu- 
ments, shall  be  made  at  a  place,  and  to  the 
c^cer,  designated  by  the  Zillah  Judge  for 
that  purpose,  between  the  hours  of  13 
and  a. 


duty  on  each   day  shall  be  noted  by  the 
Sherishtadar  in  the  office-diary. 

3.  The  applications  shall  be  on  a  print- 
ed form  (A),  to  be  obtained  from  the  Nazir 
at  the  price  of  one  pice  or  \  anna.  The 
officer  receiving  such  application  is  to  note, 
on  the  space  reserved  for  that  purpose  at 
the  foot  of  the  printed  form,  the  number  of 
the  application  and  name  of  applicant  with 
date  of  receipt,  and  shall  tear  off  such  note 
and  return  it  to  the  applicant.  If  the  in- 
formation required  can  be  immediately  ob- 
tained, the  Record-keeper,  or  other  officer 
receiving  the  application,  shall  at  once  pass 
on  the  application  to  the  amiah  with  whose 
department  it  is  connected,  who  will  endorse 
on  it  the  necessary  information;  the  appli- 
cation will  then  be  returned  through  the 
receiving  officer  to  the  party  presenting  it. 

4.  If  the  application  be  for  a  copy  of 
any  paper  or  document,  or  for  any  infprma* 
tion  which  cannot  be  immediately  obtained, 
the  application  shall  be  passed  on  to  the  pro- 
per officer  with  a  memo.,  stating  the  hour 
and  date  by  which  the  copy  or  information  is 
to  be  ready,  and  a  corresponding  note  shall 
be  made  on  that  portion  of  the  form  which 
is  to  be  returned  to  the  applicant.  Such 
applications  shall  be  in  Form  B,  which  will 
be  obtainable  in  the  same  manner  and  at  the 
same  cost  as  Form  A. 

5.  All  applications  of  the  latter  kind 
shall  be  entered  in  a  book  to  be  kept  by  the 
Record-keeper,  or  other  officer  receiving 
applications,  in  the  form  annexed.  Sheets 
of  such  books  may  be  indented  for  on  the 
Superintendent  of  Government  Stationery. 


a.  The  officer  to  be  so  designated  shall 
be  either  the  Record-keeper,  or  such  other 


6.  The  Judge  is    to    license   as    many 
copyists,  to  be  selected  as  far  as  practicable 
from  the  apprentices  in  his  office — regard 
paid  ministerial  officer  of  the  Judge's  Court,   ^f  course  being  had  to  their  efficiency— ai 

as  can  be  spared  ;  the  officer  taking  Jhe   may  be  required  for  the  purpose  of  tupplyinf 
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^j)' .  ^P^Jcants  with  copies  without  incon- 
venient delay;  and  no  one  but  a  licensed 
copyist  is  to  be  employed  in  the  preparation 
of  copies.  Copies  are  to  be  paid  for  at  the 
rate  of  one  anna  for  every  hundred  words 
in  the  Vernacular,  and  of  two  annas  for 
every  hundred  words  in  English,  four  figures 
counting  as  one  word.  On  each  copy  the 
amount  of  the  fee  received  is  to  be  noted  as 
follows : — 

Number  of  words  (English  or  Vernacular) 
in  the  copy 

at        anna  per  loo  words  is     ...  Rs.  o  o  o 

Received  payment, 
(Signed)  A.  B., 

Licensed  Copyist, 

7.  Copies  of  maps  and  plans  cannot  be 
supplied  from  the  Judge's  office  ;  but  ap- 
plication should  be  made  to  the  offices  where 
the  original  maps  are  deposited.  No  copy 
of  a  copy  shall  be  supplied  without  express 
sanction  of  the  Judge. 

The  number  of  copyists  licensed  should 
not  be  greater  than  will  admit,  under  ordi- 
nary circumstances,  of  each  Vernacular  co- 
pyist earning  at  least  1 2  rupees,  and  of  each 
English  copyist  earning  at  least  20  rupees  per 
month. 

8.  Each  copyist  is  to  keep  a  register 
showing  his  receipts,  which  he  is  to  submit 
once  a  month  to  the  Judge,  who  will  thus 
be  enabled  to  regulate  the  establishment  of 
copyists,  and  to  reduce  the  number,  if  requir- 
ed, with  reference  to  the  provisions  of  the 
preceding  rule.  The  Judge  may,  under  pres- 
sure of  work,  depute  to  his  Sherishtadar  the 
duty  of  examining  these  registers  ;  but  he  is, 
mider  no  circumstance,  to  omit  doing  so  him- 
self at  least  once  a  quarter,  and  a  certificate 
of  his  inspection  of  these  books,  is  always  lo 
be  inserted  in  the  annual  report. 


9.  A  fee  of  8-annas  shall  be  charged  for 
searching.  No  fees  are  to  be  required  or 
paid  for  seaching  or  copying  papers  wanted 
by  public  officers  for  public  purposes. 

10.  A  book  is  to  be  kept  by  the  Recoid- 
keeper,  lin  which  all  sums  received  on  ac- 
count of  searching  are  to  be  entered.  These 
sums  are  to  be  handed  over  daily  to  the 
Nazir,  and  by  him  paid  into  the  Treasury 
to  the  credit  of  Law  and  Justice,  under  such 
heading  as  the  Government  may  direct,  once 
a  month  or  oftener,  if,  with  regard  to  the 
amount  received,  this  should  be  necessary. 

11.  The  Record-rooms  are  not  open  to 
the  public  generally,  but  public  officers  of 
the  district  (including  Sherishtadars)  and 
pleaders  may  enter  the  Record-room  and  ex- 
amine the  record  of  any  case  in  the  presence 
of  the  Record-keeper  or  one  of  his  assist- 
ants. Pleaders  before  making  such  exa- 
mination should  pay  the  fee  prescribed  by 
Rule  9. 

12.  Translations  of  Forms  A  and  B,  in 
Bengali  and  Urdoo,  will  be  sent  by  the 
Court  to  the  Superintendent  of  Stationery. 
Judges  should  therefore  indent  upon  him 
for  a  supply  of  forms  both  in  English  and 
the  Vernacular  of  their  respective  districts, 
quoting  this  Circular  Order  as  their  author- 
ity. 

Form  B  will  be  supplied  in  books,  and 
will  have  attached  to  them  counterfoils,  on 
which  will  be  entered  the  name  of  the  appli- 
cant, the  date  of  receipt  of  the  application, 
and  the  time  by  which  the  copy  required  is 
to  be  ready;  and  the  receiving  officer  after 
properly  filling  up  the  counterfoil  in  the 
manner  just  indicated  will  affix  to  it  his 
signature. 

13.  These  rules  are  only  experimental, 
and  the  Court  will  be  glad,  therefore,  to 
have  a  report  at  the  end  of  the  year  as  to 
how  they  have  worked,  and  whether  or  not 
the  fees  and  charges  fixed  require  alteration. 
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If  the  information  is  of 
immediately  furnished,  this 
and  the  original  application 
office.  If  it  cannot  be  fur 
licate  will  be  sent  in,  and  the 
plicant,  the  proper  entry  be 
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column  wont  be  filled  up, 
only  will  be  passed  into  the 
nished  immediately,  the  dup- 
original  returned  to  the  ap- 
ing made  in  this  column. 
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Hnquires  whether  Juds^es  are  restricted  to  any 
particQiar  monthly  sum  for  the  purchase  of 
stationery,  &c»  and  if  such  sum  is  sufficient 

CIRCULAR  ORDER  No.  9. 

From  Ihe  Registrar  of  the  High  Court  of 
judicature  at  Fort  William  in  Bengal, 
io  all  Judges  and  Judicial  Commis- 
sioners, except  Judges  of  Small  Cause 
Courts,  dated  Calcutta,  the  tst  Septem- 
ber i86g, 

(Civil  Side.) 

Present : 

The  Hon'ble  G.  Loch,  Judge. 

The  Court  request  to  be  informed  whe- 
ther you  are  restricted  .to  any  particular 
monthly  sum  for  the  purchase  of  stationery 
and  charge  for  book-binding,  &c.,  for  your 
Court,  and,  if  so,  whether  the  sum  fixed  is 
sufl&cicnt  for  that  purpose.  You  will  also 
state  whether  the  sums  allowed  by  Circular 
Order  No.  1407 A  of  the  17th  December 
1862  for  the  Courts  of  Principal  Sudder 
Ameens  (now  Subordinate  Judges)  and 
Moonsiffs,  viz,,  Rupees  15  and  Rupees  8  a 
month  respectively,  is  sufficient  to  meet  the 
requirements  of  those  Courts,  and,  if  not, 
what  sum  you  would  recommend  in  each 
case. 


Directs  Judges  to  furnish  information  as  to 
Moonsiffees  to  the  Registrar  General  of 
Assurances  for  his  Registration  Manual 

CIRCULAR  ORDER  No.  10. 

From  the  Registrar  of  ihe  High  Court  of 
Judicature  at  Fort  William  in  Bengal^ 
to  all  District  Judges  and  Judicial  Com- 
missioners, dated  Calcutta,  the  22nd 
September  t86(j. 


(Civil  Side.) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  J.  P. 
Norman,  and  F.  B.  Kemp,  Judges. 

The  Registrar  General  of  Assurances 
being  desirous  of  the  assistance  and  co-oper« 
ation  of  Zillah  Judges  with  a  view  to  the 
more  accurate  definition  of  those  Moonsififees 
which  are  imperfectly  described  in  the  list  of 
the  districts  and  sub-districts  appended  to 
his  new  edition  of  the  Registration  Manual, 
the  Court  request,  at  the  instance  of  His 
Honor  the  Lieutenant-Governor,  that  all 
District  Judges  and  Judicial  Commissioners 
will  render  the  Registrar  General  all  the 
assistance  in  their  power  in  obtaining  the 
requisite  information. 


Forwards  resolution  prescribing  rules  for  the 
payment  of  tullubana  on  account  of  service  of 
notice  to  respondents  in  appeals  to  the  High 
Court 

CIRCULAR  ORDER  No.  ii.» 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort    William  in  Bengal, 
to  all  Civil  Authorities  in  the  Lower  Pro- 
vinces,   dated  Calcutta,    the  Jth    October 
t86g. 

(Civil  Side.) 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  ITt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  J.  P.  Norman,  and  F.  B.  Kemp, 
Judges. 

A  COPY  of  a  resolution,  passed  by  the 
High  Court  on  the  25th  of  May  last,  em- 
bodying rules  for  the  payment  of  tullubana 

* 

*  This  Circular  No.  has  been  altered  from  13  to  ii» 
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on  account  of  the  service  of  notice  to  re- 
spondents in  appeals  in  civil  cases  preferred 
to  the  High  Court,  is  forwarded  herewith 
for  the  information  and  guidance  of  all  Civil 
Courts;  and  the  attention  of  those  ofl5cers 
is  at  the  same  time  drawn  to  C.  O.  No.  lo 
of  the  26th  of  April  1864,  and  they  are 
required,  in  every  instance  in  which  the 
instructions  of  that  Circular  are  not  com- 
plied with,  to  specify  the  reasons  of  such 
non-compliance. 

2.  The  sanction  and  approval  of  His 
Honor  the  Lieutenant-Governor  having  been 
obtained  to  the  system  of  payments  intro- 
duced by  the  rules,  that  system  will  be 
brought  into  effect  in  respect  of  all  appeals 
to  the  High  Court  from  and  after  the  ist  of 
December  next. 

3.  The  attention  of  all  Civil  Courts  is 
specially  drawn  to  Rule  4,  which  requires 
them,  on  receipt  of  the  High  Court's  pre- 
cept calling  for  the  record  and  transmitting 
the  notices  of  appeal,  at  once  to  cause^service 
of  nqtice  without  requiring  further  payment 
of  tuUubana  or  action  on  the  part  of  the 
appellant,  except  that  ''  the  appellant,  or 
any  one  employed  by  him,"  is  to  **  be  at 
liberty  to  accompany  the  serving  officer  for 
the  purpose  of  pointing  out  the  residence 
of  the  respondent." 

4.  Their  attention  is  also  drawn  to  the 
provisions  of  Rules  5  and  6,  and  the  latter 
clause  of  Rule  10. 


High  Court  of  f Judicature  at  Fort  William  in 

Bengal. 

Civil  Appellate  Jurisdiction^  the  2^th  May 

i86g. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justicey  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  J.  P.  Norman,  and  L.  S.  Jackson, 
Judges, 

Read  a  report  from  the  Deputy  Registrar 
containing  suggestions  for  the  alteration  of 
•the  table  fixing  the  time  allowed  for  service 


of  the  notices  on  the  respondents  in  appeals 
preferred  to  the  High  Court,  and  the  Minut«| 
of  the  Hon'ble  the  Chief  Justice  thereon. 

Read  also  the  draft  Rule  for  the  deposti 
of  process- fee  in  the  treasury  of  the  Collector 
of  the  24-Pergunnahs,  and  the  letter  of  ti» 
Under-Secretary  to  the  Government  of  Ben- 
gal, No.  6721,  dated  the  21st  of  December 
1867. 

IT  IS  ORDERED 

(i).  That  the  Time  Table  A  hereto  an- 
nexed be  adopted,  and  a  copy  sent  for  guid- 
ance to  the  several  Zillah  Courts. 

(2).  That,  upon  obtaining  the  sanction 
and  approval  of  His  Honor  the  Lieutenant- 
Governor  of  Bengal,  it  be  ordered  that,  from 
and  after  the  first  day  of  May  next,  the  cost 
of  service  of  notice  on  the  respondent  in 
every  appeal  in  a  civil  case  preferred  to  the 
High  Court  shall  be  paid  at  the  High  Court, 
at  the  time  of  presenting  the  appeal,  by  an 
adhesive  stamp,  of  such  description  as  shall 
be  issued  for  that  purpose,  to  be  affixed  to 
the  petition  of  appeal.  The  amount  to  be  ^ 
paid  shall  be  3  rupees  if  there  be  only  one 
respondent,  or  one  rupee  and  eight  annas  for 
each  respondent  to  be  ser\'ed,  to  which  shall 
be  added  on  account  of  boat-hire,  &c.,  In 
respect  of  respondents  to  be  served  in  anj 
district  mentioned  in  the  annexed  Table  B, 
in  the  months  specified,  the  sums  respective- 
ly set  down,  one  such  payment  for  each  ap- 
peal. 

(3).  That  separate  account  be  kept  <rf 
such  staifip-duty. 

(4).  It  is  further  ordered  that  tha  pre- 
cept of  this  Court  calling  for  the  record  and 
transmitting  the  notices  of  the  appeal,  shall 
direct  that  the  notices  be  served;  and  it 
shall  be  the  duty  of  the  Lower  Court  there- 
upon to  cause  service  of  the  notices  without 
further  payment  of  tuUubana  or  action  by 
the  appellant;  provided  that  the  appellant, 
or  any  one  employed  by  him,  shall  be  at 
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liberty  to  accompany  the  serving-ofl5cer  for 
the  purpose  of  pointing  out  the  residence  of 
the  respondent. 

(5.)  That  the  Lower  Court  shall  issue  all 
notices  received  for  service  immediately  on 
receipt  thereof,  and  .that,  in  their  return  of 
service,  in  every  instance,  the  Lower  Courts 
shall  be  required  to  insert  the  date  of  receipt 
by  them  ot  the  notice,  the  date  on  which  it 
was  made  over  to  the  serving-officer,  and  the 
date  on  which  it  was  received  back  from 
him. 

(6.)  That  every  return  of  service,  or  of 
future  to  serve  the  notice,  be  accompanied 
by  the  affidavit  or  solemn  declaration  of  the 
serving-officer,  specifying  the  fact  and  the 
mode  of  service  or  the  reason  why  service 
conld  not  be  effected  in  any  of  the  modes 
allowed  by  law.  It  shall  be  the  duty  of  the 
Lower  Court  to  cause  the  notice  to  be  served 
in  sufficient  time  before  the  date  fixed,  and, 
if  such  service  be  impracticable,  to  state  the 
reasons  for  which  service  cannot  be  effected ; 
and  thereupon  a  fresh  date  shall  be  fixed  by 
the  High  Court.  In  every  case,  the  Court 
making  the  return  is  to  satisfy  itself  that  a 
valid  service  has  been  made,  or  that  there 
has  been  a  failure  of  service,  and  shall  certify 
such  opinion  to  this  Court,  with  the  reasons, 
in  case  of  a  failure  of  service. 

(7.)  That  the  time  allowed  for'  service 
of  the  tlotice  shalfbe  specified  therein  by 
the  Deputy  Registrar  in  accordance  with 
the  table  of  time  now  adopted,  and  shall 
commence  from  the  date  on  which  it  is  des- 
patched, which  shall,  in  general,  be  within 
three  days  at  the  latest  from  the  date  on 
which  the  appeal  is  filed. 

(8.)  That  the  date  to  be  fixed  by  the 
Depu^  Registrar  for  the  hearing  of  the 
appeal  shall  be  the  7th  day  after  that  on 
which  the  time  allowed  for  service  of  the 
notice  expires,  provided  it  be  not  a  Sunday 
or  holiday,  and  in  that  case,  the  first  business- 
day  afterwards. 

(9.)  That  if  there  be  several  respondents 
to  be  served,  and  they  do  not  all  reside  in 
the  same  district,  the  time  for  service  of  the 
notices  and  for  hearing  sEall  be  fixed  with 
reference  to  that  district  for  which  the 
longest  time  is  allowed  in  Table  A. 

(10.)  That  in  every  instance  in  which 
it  shall  appear  that  the  respondent,  or  any 
one  of  the  respondents  to  be  served,  resides 
in  any  district  other  than  that  from  which 
the  appeal  comes,  the  Deputy  Registrar,  in 

Vol  XII, 


fixing  the  time  for  service,  and  for  the  hear- 
ing  of  the  appeal,  shall  add  a  sufficient  time 
for  sending  the  notice  from  the  district  from 
which  the  appeal  comes  to  the  district  in 
which  any  notice  is  to  be  served ;  and  the 
Court  which  serves  any  notice  sent  through 
the  Lower  Court  shall  mak%  its  return  of 
service,  or  of  the  failure  of  service,  as  the 
case  may  be,  direct  to  the  High  Court,  and 
shall  be  guided  by  Rules  5  and  6. 

(11.)  That  the  endorsement  on  every 
paper-book  prepared  hereafter  for  the  use  of 
the  Court  at  the  hearing  of  the  appeal,  shall, 
in  addition  to  the  other  matters  at  present 
specified  in  such  endorsement,  contoin — 

The  date  on  which  the  appeal  is 
filed; 

The  date  on  which  the  notice  is 
sent  out; 

The  date  of  service  of  notice; 

The  date  on  which  the  record  is 
received  from  the  Lower ^Court; 
and 

The  date  on  which  the  appeal « is 
ready  for  hearing  and  the  paper- 
book  prepared. 

(12.)  That  in  appeals  in  which  the  le- 
spondent  shall  not  have  appointed  a  vakeel 
up  to  the  date  of  the  preparation  of  the 
paper-book,  an  appendix  containing  the  de- 
position  of  the  serving-officer,  and  the  re- 
turn, and  the  remarks  of  the  Lower  Court 
as  to  the  service,  shall  be  added  to  the  paper- 
book  either  in  transcript  or  translation  ac- 
cording as  they  may  be  in  English  or  the 
Vernacular. 

That  a  copy,  and,  where  necessary,  a  trans- 
lation, of  these  Rules  be  transmitted  to 
each  of  the  Zillah  and  other  subordinate 
Courts  for  information  and  guidance;  and 
that  their  attention  be  drawn  to  the  Circular 
Order  of  this  Court,  No.  10,  dated  the  36th 
of  April  1864;  and  that  they  be  required 
in  every  instance  in  which  the  instructions 
contained  in  the  Circular  Order  are  not 
complied  with,  to  specify  the  reasons  of  such 
non-compliance. 

That  a  copy  of  these  Rules  be  hung  up  in 
each  of  the  two  libraries,  and  at  the  main  en- 
trance of  the  Court  House  for  general  in- 
formation. 

By  order  of  the  High  Court, 
(Sd.)  F.  B.  PEACOCK, 

Registrar. 
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A. 

Time  Table. 


Distffrts. 


Number  of  Days 
allowed  for  service 
of  Notice  of  Appeal 
on  the  Respondent. 


Districts. 


Number  of  Dxji 
allowed  for  serna 
of  Notice  of  Appeal 
on  the  Respondeat 


Akyab 

Arracan         ...  ... 

Assam  (including  Eastern  Dooars) 

Backergunge 

Beerbhoora   ... 

Bhaugulpore... 

Burdwan,  East 

Burdwan,  West 

Cachar 

Cherrapoonjee 

Chittagong   ... 

Chota  Nagpore 

Cooch  Behar  (including  Western 

Dooars) 
Cossiah  and  Jynteeah  Hills 
Cuttack 
Dacca    • 
Dinagepore  ... 
Gyah 


SO 

50 
50 

35 
23 
31 
23 
25 
50 
50 

35 
40 

50 
50 

35 
29 

31 
33 


Hooghly 
Jessore  ... 
Midnapore 
Moors  hedabad 
Moulmein 
Mymensingh 
Nuddea 
Patna    . . . 
Purneah 
Rajshahye 
Rungpore 
Sarun    ... 

Shahabad 
Sylhet  ... 
Tipperah 
Tirhoot 
24-Pergunnahs 


25 
29 
27 
23 
50 
35 
29 
31 
33 
31 

^3 
31 

3» 
35 
37 
33 
25 


B. 


Table  of  Charges  for  Boat-hire  and  Ferry- toll. 


Districts. 


Amount 
to  be  charged. 


Backergunge  (whole  district). 

Bhaugulpore 

Chittagong 

Cuttack 

Dinagepore 

Jessore 

Moorshedabad  ... 

Mymensingh 

Purneah  . 

Rajshahye 

Rungpore 

Sylhet... 

Tipperah 

Kamroop 

Nowgong 

Luck  im  pore 


The  period  during 
which  the  charge  is  to  be  made. 


Rs.   As.     P. 


I 
I 
o 
o 

3 
I 

3 
I 

3 
2 

I 

3 

3 
2 

I 

I 

I 


o 
o 
8 

4 
o 

8 

o 

o 

o 

o 

8 

o 

o 

o 

8 

8 

o 


o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 


All  the  year. 

June  to  October  inclusive. 

All  the  year. 

June  to  November  inclusive. 

All  the  year. 

June  to  October  inclusive. 

All  the  year. 

June  to  October  inclusive. 

Ditto. 

Ditto. 

Ditto. 
All  the  year. 

Ditto. 
June  to  October  inclusive. 
All  the  year. 

June  to  October  inclusive. 
All  the  year. 


The  practice  reported  from  several  districts  of  exempting  from  Toll  peons  wearing  their  badges, and 
engaged  in  executing  processses,  should  be  made  general. 
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Dramrs  attention  to  previous  Circular,  and  issues 
farther  instructions  reg^arding  the  reception  of 
docoments  And  exhibits  during  the  trial  of  a 


CIRCULAR  ORDER  No.  12.* 

JFrom    iht  Registrar  of  the  High   Court  of 
judicature  at   Fort    William   in    Bengal, 
fa   all  Civil  Judges  and  Judicial    Com- 
mt'ssionerSy      dated      Calcutta,      the     jrd 
December  i86tj, 

(Civil  Side.) 
Present :  \ 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusiice,  and  the  Hon'ble  G.  Loch,  H. 
V.  Bay  ley,  J.  P.  Norman,  F.  B.  Kemp, 
J.  B.  Phear,  A.  G.  Macpherson,  F.  A. 
Glover,  and  Sir  Charles  Hobhouse,  Bart,, 
Judges. 

NoTM'iTHSTANDiNG  the  instructions  con- 
tained in  Circular  Order  No.  9  of  the  26th 
February  1867,!  the  Court  often  find  it  ex- 
tremely difficult,  and  in  some  cases  impossible 
to  ascertain  what  documents  or  exhibits  have 
been  actually  admitted  or  relied  on  by  the 
parties  as  evidence  in  the  Lower  Courts  ;  and 
hence,  there  is  no  security  that  documents  and 
exhibits  may  not  be  used  or  offered  in  this 
Court  which  have  never  been  admitted  in  evi- 
dence or  inspected  by  the  Courts  below. 

2.  Whilst,  therefore,  the  Court  take  this 
opportunity  of  calling  the  particular  attention 
of  all  Subordinate  Judicial  Officers  to  the 
instructions  contained  in  the  Circular  Order 
above  alluded  to,  and  especially  to  para- 
graphs 2  and  6  and  7  to  12  of  it,  they  direct 
that  in  future,  immediately  after  the  con- 
clusion of  the  trial,  the  presiding  officer 
shall  cause  to  be  prepared  two  lists,  one 
containing  all  the  exhibits  admitted  as  evi- 
dence in  the  case  numbered  with  the  same 
numbers  as  those  by  which  they  are  respect- 
ively distinguished  in  the  Judge's  notes — 
which  should  be  in  numerical  order  according 
to  their  reception ;  the  other  containing  those 

*  The  number  of  the  Circular  printed  at  page  7, 
antcy  has  been  altered  from  1 3  to  1  x . 

t  7  W.  R.,  Civil  Circulars,  p.  4. 


Rejected  exhibits,  after 
beiiifjendorsed,  are  return- 
ed to  the  party  producing- 
them  (Section  134,  C.  P. 
C),  sothatthe  Jud^emust 
prepare  the  list  of  rejected 
exhibits  from  his  own 
notes. 


that  have  been  reject- 
ed as  inadmissible, 
lettered  alphabetically 
in  consecutive  order, 
and  having  a  column 
for  remarks  in  which 
should  be  entered  the 


shortest  possible  ex- 
planation of  the  reason  of  their  rejection. 

3.  The  lists  shall  distinguish  the  ex- 
hibits put  in  or  offered  on  the  part  of  the 
plaintiff  from  those  put  in  or  offered  on  the 
part  of  the  defendant,  and  shall  be  signed  by 
the  presiding  officer,  and  shall  form  part  of 
the  record. 


Circulates  letter  from  the  Judicial  Commissioner 
of  Oudhi  requesting  that  Civil  processes  for 
service  on  persons  m  Lucknow  be  addressed 
to  the  Civil  Judge. 


No.  1283  of  1869. 


From 


CHARLES  CURRIE,  Esq.,  C.  S.,^ 

Offg,  Judicial  Commissioner  of  Oudh. 

To 

THE    REGISTRAR    OF    THE    HIGH 
COURT,  CALCUTTA. 

Dated  Lucknow,,  the  4th  October  rS6g, 

Sir, 

I  have  the  honor  to  request  that,  all  pro- 
cesses in  Civil  Suits  forwarded  for  service  on 
persons  residing  in  the  city  or  station  of 
Lucknow,  may  be  addressed  to  the  Civil 
Judge,  and  not  to^the  Deputy  Commissioner 
of  Lucknow,  as  tlTe  latter  has  no  Civil  juris- 
diction within  the  city  or  station. 

I  have,  <S:c., 

(Sd.)     CHARLES  CURRIE, 

Off'g.  Judicial  Commissioner, 


CIRCULAR  MEMO.  No.  7. 

Copy  forwarded  to  all  Civil  Judges  and 
Judicial  Commissioners  for  information  and 
guidance. 

By  order  of  the  High  Court, 

(Sd.)    F.  B.  PEACOCK, 
HIGH  COURT.       '^ 


1 


Civil  Side; 


<^iviL  3ide;  r 

The  ioth  December  t86g.  ) 


Registrar, 


»W9-] 


Civii', 


THi  UriiKLT  upoknK. 


Directs  the  prapwKtion  of  ko  Alpbftbetical  Liit . 
of  tbe  TiUofes  in  each  district,  showing  the 
TtatuuMh  Klld  Uoonaiffee  jurisdiction  in  whicfa 
each  Tillkee  is  situated. 

CIRCULAR  No.  14. 

From    the  Registrar  0/  the  High  Court  o/\ 


all  District  Judges  and  Judicial  Commis- 
sioners, dated  Calcttlta,  the  16/h  Decem- 
ber 186^. 

(Civil  Side.) 
Present: 
The  Hon'ble  G.  Locb,  H.  V.  Bayley, 


Juditature  at  Fort  William  in  Bengal  /fl  |  J.  P.  NormaD,  and  L.  S.  Jackson,  Judges. 


Tm  Contt  directs  that  an  Alphabetical  List  may  be  made  by  every 


i 

1j 
IP 

1 

Z.E        Q 

columns,    the  names  of  Moonsiffees,  the  sub-divi 
and  the  thannahs  comprised  in  each  Chowiey. 


District  Judge  and 
Judicial  Com- 
missioner,  after 
reference  to  the 
records  of  the 
Revenue  survey, 
of  the  villages 
in  bis  district, 
showing  the 
T  h  a  n  n  a  h  and 
MoonsiSee  juris- 
diaion  in  which 
each  village  is 
situated.  Tbe 
list  should  -  b  e 
prepared  in  the 
form  adopted  by 
the  Judge  of  the 
24  -  Fergunnahs, 
as  indicated  on 
the  margin,  and 
should  be  pre- 
faced with  an 
abstract  state- 
ment  o  n  a  d  i  s  - 
tinct  sheet  exhi- 
biting   in     three 

r  tuith  which  they  are  conterminous. 


2. — The  Court  desire,  at  the  same  time, 
that  it  be  understood  that  the  statements 
contained  in  snch  lists  are  not  to  be  taken 


as  conclusive  and  irrebuttable  evidence  as  re- 
gards the  jurisdictions  within  which  tbe  vil- 
lages therein  enumerated  are  situated. 
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Notifies  the  list  of  holidays  for  the  year  1870        The    High    Court  of  Judicature   bcreb? 

fSL*^?  Subordmate  Civil  Courts  other  than  authorizes   ibe  dosing  of  ihi 

those  in  the  Behar  Districts.                               I  BhaugulDore.  c   1      j-     *    i—  •1^'.      .   •     l 

I  Gvah  Subordinare  Civil^ourls  in  the 

CIRCULAR  ORDER  No.  15.               p£tna.  districts  under  its  jarisdictioo, 

IP        *L     i>     '  i         ir  SI.     tj'  I.   n      .     ^!|?Tk^  except  in  the  districts  com- 

-^Jt.s.A^l'/^^^^^^                        Si""!!.  ^/  Tirtit  P"sed  in  the  province  of  Behar 


Judicature  at  Fort  William  in  Bengal^  to 


and  named  in  the  margin,  on 


Civil  Judges,  Lower  and  Extra  Hegula-  i^e  dates  specified  in  the  annexed  list,  being 
t(on   Provinces,  dated  the  i8th  December    ^he  Christian  and  Native  Holidays  permitted 


to  be  observed  in  the  ensuing  year. 


i86g. 

(Civil  Side.) 

Present :  ^'     ^^®  Courts  are  not  to  be  closed  except 

on  the  days  specified  ;  and  this  order  is  not 

The   Hon'ble   Sir  Barnes    Peacock,  Kt,,  |  to  be  taken  as  justifying  the  refusal  to  t^ 

Chief  Jusiice,  and  the  Hon'ble  G.   Loch,    any  act  or  make  any  order  for  which  emer- 

H.  V.  Bayley,  J.  P.  Norman,  and  L.  S.  Jack-  |  gent  application  may  be  made,  and  which 

son,  Judges,  <  may  be  lawfully  made  or  done  out  of  Comt 

List  of  Authorized  holidays  for  the  year  i8*jo. 


{Omitted  as  unnecessary.] 


i 


1869.] 


CiviU 


THE   WEEKLY   REPORTER. 


Circulars 


15 


Notifies  the  list  of  Holidays  for  1870  for  the  Civil 
Courts  in  the  Behar  Districts. 

CIRCULAR  ORDER  No.  16. 

From  the  Registrar  of  the  High  Court  of 
judicature  at  Fort   William  in  Bengal,  to 
the   Civil  Judges  of  the  Behar  Districts^ 
dated  Calcutta^  the  21st  December  i86g. 

(Civil  Side.) 
"   Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch.  H.  V. 
Bayley,  J.  P.  Norman,  and  L.  S.  Jackson, 
Judges. 


The  High  Court  of  Judicature  hereby 
authorizes  the  closing  of  the 
Subordinate  Civil  Courts  in  the 
Districts  as  per  margin  com- 
prised in  the  Province  of  Behar 
on  the  dates  specified  in  the 
annexed  list,  being  Christian 
and  Native  holidays  permitted 
to  be  observed  in  the  ensuing  year. 


Btiaug^ulpore. 

Gya. 

Patna. 

Sanin. 

Shahabad. 

Tirhoot. 


2.  The  Courts  are  not  to  be  closed  except 
on  the  days  specified,  and  this  order  is  not 
to  be  taken  as  justifying  the  refusal  to  do 
any  aft  or  make  any  order  for  which  emer^ 
gent  application  may  be  made,  and  which 
may  be  lawfully  made  or  done  out  of  Court. 


List  of  authorized  holidays  for  the  year  18 jo  (Behar  Districts), 


[  Omitted  as  unnecessary,  ] 


g 


CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Cancels  three  Circular  Orders  requiring  a  return 
of  criminals  sentenced  to  long  terms  of  im- 
prisonment  and  transportation. 

CIRCULAR  No.  5. 

From  the  Registrar  of  the  High  Court  of 
fudicature  at  Fort  William  in  Bengal^ 
to  Sessions  fudges  and  Judicial  Com- 
missioners, datfd  th^  islh  June  i86g, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  J.  P.  Norman,  and  L.  S.  Jackson, 
Judges. 

A  SPECIAL  return  of  criminals  annually 
sentenced  to  long  terms  of  imprisonment 
and  transportation  being  no  longer  required 
by  the  Government  of  India,  the  following 
Circulars  of  the  High  Court  are  hereby 
cancelled : — 

Circular  Order  No.  10,  dated  14th  Novr.  1862. 
„         „         »  12,      »       5lh  June  1863. 
„  12,      „     iithSepr.  1867. 


Vol.  XXL 


Enjoins  the  course  to  be  pursued  in  forwarding^ 
the  appeals  of  prisoners'  and  in  transmitting 
the  orders  of  Appellate  Courts  thereon. 

CIRCULAR  No.  6. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  Wiiliam  in  Bengal^ 
to  all  Criminal  Authorities  and  Officers 
in  charge  of  Jaiis,  dated  the  2nd  July 
i86g. 

» 
(Criminal  Side.) 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  J.  P.  Norman,  and  L.  S.  Jackson, 
Judges. 

The  Court  directs  that  communications 
from  the  officer  in  charge  of  the  Jail  to  the 
Sessions  Judge  relative  to  the  appeals  of 
prisoners  to  him  be  made  to  the  Judge* 
direct,  and  not  through  the  Magistrate  of 
District,  who  has  no  concern  with  the  deci- 
sions of  the  Court  of  Session  made  on  ap- 
peal, unless  when  the  appeal  happens  to  be 
from  his  own  decision. 

2.  The  Appellate  Court  shall  in  every 
case  certify  its  decision  to  the  Court  or 
Magistrate  from  whose  decision  the  appeal 
has  been  preferred ;  and  it  will  be  the  duty' 
of  the  Court  or  Magistrate  either  to  issue 
such  warrant  as  may  be  necessary  in  conse- 
quence of  the  decision  of  the  Appellate 
Court,  or  to  inform  the  appellant  in  writings 
through  the  officer  in  charge  of  the  Jail,  of 
the  result  of  his  appeal. 


*  .  , .  > 


*%t 


I869.J 
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Enjoins  the  coarse  to  be  pursued  in  forwarding; 
the  appeal^  of  prisoners  and  in  transmitting' 
the  orders  of  Appellate  Courts  thereon. 

(Substituted  copy,) 

MEMO. 

The  accompanying  copy  of  Circular  Order 
No.  6,  dated  2nd  July  1869,  should  be  sub- 
stituted for  the  copy  previously  sent,*  which 
should  be  returned  to  this  office. 

CIRCULAR  No.  6. 

From  the  Registrar  of  the  High  Court  of 
yudicature  at  Fort  William  in  Bengal^ 
to  all  Criminal  Authorities  and  Officers  in 
charge  of  Jails,  dated  Calcutta,  the  2nd 


Sessions  Judge,  relative  to  the  appeals  of 
prisoners  to  him,  be  made  to  the  Judge  direct, 
and  not  through  the  Magistrate  of  the  Dis- 
trict who  has  no  concern  with  the  decisions 
of  the  Court  of  Session  made  on  appeal,  un- 
less when  the  appeal  happens  to  be  from  his 
own  decision. 


July  i86g. 


(Criminal  Side.) 


Present : 


The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  J.  P.  Norman,  and  F.  B.  Kemp, 
Judges. 

Thk   Court  directs  that  communications 
from  the  officer  in  charge  of  the  Jail  to  the 

♦  Ante,  p.  I. 


2.  The  Appellate  Court  shall  in  every 
case,  except  as  otherwise  herein  provided, 
certify  its  decisions  to  the  Court  or  Magis- 
trate from  whose  decision  the  appeal  has 
been  preferred,  and  it  will  be  the  duty  of  the 
Court  or  Magistrate  either  to  issue  such 
warrant  as  may  be  necessary  in  consequence 
of  the  decibion  of  the  Appellate  Court,  or 
to  inform  the  appellant  in  writing,  through 
the  officer  in  charge  of  the  Jail,  of  the  re- 
sult of  his  appeal. 


3.  In  cases  where  an  order  passed  by  an 
officer  in  charge  of  a  sub-division  other 
than  the  Sudder  sub-division  is  reversed  or 
modified  on  appeal,  the  Appellate  Court  shall 
certify  its  decision  to  the  Magistrate  of  the 
District,  who  will  issue  a  warrant  to  the 
officer  in  charge  of  the  Jail  to  give  effect 
to  the  orders  of  the  Appellate  Court  and 
will  inform  the  Court,  from  whose  orders 
the  appeal  was  preferred  of  its  result* 


1869.] 
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Ses^sions  Judges  not  to  send  to  the 
Hig^h  Court  the  records  of  cases  in  which  no 
appeal  lies,  unless  called  for  by  the  High  Court 

CIRCULAR  No.  7. 

From  the  Registrar  of  the  High  Court  of 
Judi'caturt  at  Fort  William  in  Bengal 
to  ail  Sessions  Judges,  Loiver  Provinces, 
dated  the  12th  August  i86g. 

(Criminal  Side.) 
Present  : 

The  Honble  G.  Loch,  H.  V.  Bayley,  J.  P. 
Norman,  and  F.  B.  Kemp,  Judges. 

Instances  having  repeatedly  occurred  of 
Sessions  Judges  applying  the  "  General 
Rule  "  laid  down  in  Circular  Order  No.  5, 
dated  28th  May  1868,  to  cases  in  which  sen- 
tences cr  orders  have  alreadybeen  passed  by 
an  Appellate  Court  upon  appeal,  and  which, 
therefore,  are  final  under  Section  428  of  the 
Code  of  Criminal  Procedure,  except  as  pro- 
vided in  Section  405, ^he  Court  directs  thai 
records  be  not  sent  up  in  cases  in  which  no 
appeal  lies  unless  called  for  by  the  High 
Court. 

2.    In  such  cases  parlies  should  be  left  to 
apply  to  the  High  Court  by  motion. 


*  W.  R.,  Criminal  Circular,  13. 


Directs  Jailors  not  to  send  to  the  High  Court 
petitions  of  appeals  from  prisoners  in  cases  in 
which  no  appeals  lie  to  the  High  Conrt 

CIRCULAR  MEMO.  No.  8. 
From  the  Registrar  of  the  High   Court  of 

m 

Judicature  at  Fort  William  in  Bengal^ 
to  Officers  in  charge  of  Jailsy  dated  the 
25M  August  iS6g. 

(Criminal  Side.) 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  J.  P. 
Norman,  and  F.  B.  Kemp,  Judges, 

Officers  in  charge  of  Jails  are  hereby 
informed  that  petitions  of  appeal  from  pri- 
soners  should  not  be  forwarded  to  the  High 
Court  in  cases  in  which  sentences  or  orders 
have  already  been  passed  by  an  Appellate 
Court  on  appeal  (as,  for  example,  by  a 
Court  of  Session  on  an  appeal  from  a  con- 
viction before  the  Magistrate  of  the  Dis- 
trict or  other  officer  exercising  the  powers 
of  a  Magistrate),  such  sentences  or  orders 
being  final  under  Section  428  of  the  Code 
of  Criminal  Procedure,  except  as  provided 
in  Section  405,  under  which  the  High  Court 
may  call  for  and  examine  the  records  of  any 
case  tried  by  any  Court  of  Session. 

2.     In  such  cases  parties  should  be  left  to 

apply  to  the  High  Court  by  motion  made  by 

a  Pleader  in  open  Court. 

e 
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Directs  Magistrates  to  deal  carefullyjwith  cases 
under  Section  325  or  323,  Penal  Code,  when 
death  has  resulted  from  injuries  inflicted. 

CIRCULAR  ORDER  No.  9. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at   Fort    William  in   Bengal, 
to  all    Criminal  Authorities,   dated    Cal- 
cutta, the  gth  September  i86g, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Baylcy,  J.  P.  Norman,  and  F.  B.  Kemp, 
Judges, 

It  having  been  brought  to  the  notice  of 
the  High  Court  that  several  cases  have  re- 
cently occurred  in  which  Magistrates  have 
disposed  of  cases  as  coming  under  Sectioft 
325  or  323  of  -the  Penal  Code  when  death 
bas  resulted  from  .the  injuries  inflicted,  in 
some  of  which,  in  the  opinion  of  the  Court, 
the  parties  ought  to  have  been  punished  for 
culpable  homicide  or  murder,  the  Court 
desire  to  observe  that,  in  cases  where  death 
appears  to  have  resulted  from  injuries  volun- 
tarily inflicted  by  the  party  accused.  Magis- 
trates ought  to  be  very  careful  not  to  take  it 
npon  themselves  to  absolve  the  accused  from 
the  graver  charge,  and  convict  them  of  hurt 
or  grievous  hurt  only,  unless  they  are  quite 
clear  that  there  is  no  suflicient  evidence  to 
warrant  a  commitment  to  the  Sessions  for 
murder  or  culpable  homicide  not  amounting 
to  murder. 


Forwards  Circular  from  Inspector-General  of 
Police,  and  directs  Judges  to  allow  Govern- 
ment Pleaders  to  have  access  to  their  deci- 
sions in  Criminal  cases  in  which  Medical  evi- 
dence is  taken* 

CIRCULAR  ORDER  No.  10. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Sessions  Judges  and  Judicial  Com- 
missioners, Lower  Provinces,  dated  Cal^ 
cutta,  the  22nd  September  i86g, 

(Criminal  Side.) 

Present :  • 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V, 
Bay  ley,  J.  P.  Norman,  and  F.  B.  Kemp, 
Judges. 

With  reference  to  the  accompanying  copy 
of  a  Circular  which  the  Inspector-General 
of  Police  has  been  authorized  to  issue  to 
District  Superintendents,  the  Court,  at  the 
instance  of  His  Honor  the  Lieutenant- 
Governor,  direct  all  Zillah  Judges  and  Judi- 
cial Commissioners  to  allow  the  Govern- 
ment Pleaders,  in  their  several  districts,  to 
have  access  to  their  decisions  in  all  Criminal 
cases  in  which  Medical  evidence  is  taken, 
for  the  purpose  indicated  in  the  Circular. 

2.  The  intervention  of  the  Government 
Pleader  will,  however,  only  be  necessary  in 
cases  where,  for  any  reason,  it  may  be 
thought  undesirable  that  this  duty  should 
be  performed  by  the  Court  Inspector,  to 
whom  it  should  ordinarily  be  entrusted.        » 


8 
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BENGAL    POLICK. 


CIRCULAR  No. 


From 


LiEUT.-CoLONKL  A.  H.  PATERSON, 
Offg,  Inspr.'GenL  of  Police,  LP., 
To 

All  Depuly  Inspectors- General  and  Dis- 
trict Superintendents  of  Police,  dated 
Fort  William,  the      August  i86g. 

Sir, — With  a  view  to  facilitate  the  com- 
pilation and  circulation,  for  general  inform- 
ation, of  complete  Medico-legal  Reports  of 
the  mos^  important  Criminal  cases,  the  fol- 
lowing instructions  are  issued  : — 

On  receipt  of  the  Memorandum  (Form 
No.  2*6)  from  the  Court  Officer  showing  the 
result  of  a  case  in  which  a  report  has  been 
asked    for,    from    the    Civil    Surgeon,    the 


District  Superintendent  will  commumcaie:j 
the  final  order  in  the  case  to  the  Ci\il| 
Surgeon  in  as  few  words  as  possible,  wiih  at; 
reference  to  the  report  above-mentioned 
Ordinarily  it  will  be  sufficient  to  notQl 
whether  the  accused  has  been  convicted  oi 
acquitted ;  but  in  all  cases  where  the  fioat 
order  appears  to  be  opposed  to  the  medial 
evidence,  the  Civil  Surgeon  should  be  fur* 
nished  with  any  remarks  made  in  the 
decision  regarding  that  evidence.  These 
remarks  will  be  communicated  lo  the 
District  Superintendent  by  the  Court  OflScer 
when  reporting  the  result  of  the  case. 

In  Sessions  cases  the  Court  Inspector  vili 
obtain  the  necessary  information  through 
the  Government  Pleader  (who  will  have 
access  to  the  records),  and  will  furnish  it 
to  the  District  Superintendent  in  the  same 
manner  as  in  other  cases. 

I  have,  &c , 

(Sd.)    A.  H.  PATERSON,  Z/.-C^/., 
Offg,  Inspr,'GenL  of  Police,  L,  P. 


IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 


The  1 2th  March  1869. 

Present : 

Lord  Chelmsford,  Sir  James  W.  Colvile, 
and  Sir  Joseph  Napier. 

Hindoo  Law — Adoption — Succession— Decree. 

On  Appeal  from  the  late  Sadder  Court  at 

Agra, 

Chowdhry  Pudum  Singh 

versus 

Koer  Oddey  Singh. 

When  a  widow  adopts  a  son  under  the  authority  of 
her  husband,  such  authority  must  be  strictly  pursued. 
The  SOD  adopted  is  adopted  to  the  husband,  and  not  to 
the  widow  ;  and  an  adoption  by  the  widow  alone  would 
not,  for  any  purpose  required  by  the  Hindoo  Law,  give 
to  the  adopted  child,  even  after  the  widow's  death,  any 
right  to  the  property  inherited  by  her  from  her  hus- 
band. 

Where  a  plaintiff  was  declared  by  a  judgment  to  be 
entitled  to  a  share  of  the  property  sued  for,  and  the 
decree  on  that  judgment  awarded  the  whole  of  the  pro- 
perty to  the  plaintiff,  but  there,  was  nothi  ng  to  enable 
the  Appellate  Court  to  limit  the  decree  to  the  share  to 
which  his  right  was  established,  the  decree  was  entirely 
set  aside,  and  the  case  was  remanded  to  ascertain  that 
share. 

This  is  an  appeal  from  a  decree  of  the  late 
Sudder  Dewanny  Adawlut  at  Agra,  revers- 
ing a  decree  of  the  Principal  Sudder  Ameen 
of  Zillah  Meerut,  made  in  favor  of  the  ap- 
pellant. 

The  suit  was  instituted  by  Chowdry  Mohur 
Singh,  the  father  of  the  respondent  (who 
died  while  the  suit  was  pending),  to  recover 
possession  from  the  appellant  of  the  whole  of 
the  moveable  and  immoveable  property  for- 
merly belonging  to  Chowdry  Hem  Singh,  de-. 


ceased,  a  cousin  of  the  plaintiff,  consisting 
of  ancestral  property  and  of  property  ac- 
quired and  amassed  by  Chowdry  Hem 
Singh  and  by  his  widow  Khoosal  Kooer,  out 
of  the  proceeds  of  his  ancestral  estate. 

The  suit  was  instituted  after  the  death  of 
the  widow  Khoosal  Kooer,  the  plaintiff's 
claim  being  founded  on  his  right  of  heir- 
ship to  Hem  Singh.  It  appears  by  the 
plaint  and  a  genealogical  table  annexed 
to  it  that  there  were  other  persons  descend- 
ed from  the  same  common  ancestor  as  the 
plaintiff,  who  would  have  an  equal  right 
with  him  to  a  share  in  the  succession  of 
Hem  Singh.  The  plaintiff  in  his  plaint 
assigns  as  a  reason  for  not  including  them 
among  the  defendants,  that  *'  they*  had  not 
"  possession  of  the  properly  in  suit,  and  that, 
*'  if  they  thought  they  had  any  right  or  in- 
"  terest  in  the  matter,  they  could  proceed 
"  against  the  plaintiff  at  their  option."  . 

The  plaint  states  that  after  the  death  of 
Khoosal  Kooer  the  managers  of  the  estate 
presented  a  spurious  will  to  the  Collector, 
setting  forth  the  defendant  as  her  adopted 
son,  and  by  that  means  he  contrived  to  get 
possession  of  the  estate.  And  it  alleges 
that  the  defendant  is  not  the  adopted  son 
of  the  deceased  widow  Khoosal  Kooer,  and 
that  she  had  no  power  to  adopt  a  son  as 
long  as  the  plaintiff  was  alive.  That  the 
defendant  does  not  belong  to  the  family  of 
which  Khoosal  Kooer  and  plaintiff  are  mem^ 
bers,  and  that  he  is  merely  the  foster  son  of 
Suhej  Kooer.  That  il  is  not  true  that 
Khoosal  Kooer  ever  executed  a  will,  and  had 
she  done  so,  a  will  made  on  the  point  of 
death  would  not  be  legal. 

The  defendant  by  his  answer  to  the 
plaint  states  that  the  villages  and  properties 
claimed  belonged  to  Hem  Singh,  the  sole 
and  absolute  proprietor,  though  some  of  the 
properties  were  purchased  after  his  death 
by  his  widow  Khoosal  Kooer.  That  Hem 
Singh  had  no  issue,  and  therefore  he  select- 
ed the  defendant,  who  was  of  the  same 
family  and  sect  as  himself,  and  was  then  but 
twelve  months  old,  and  the  youngest  child 
of  his  parents,  with  their  consent,  to  be  h\j| 
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adopted  son.  That  he  received  defendant 
into  his  arms,  and  brought  him  up  as  his 
own* son,  and  authorized  his  wife,  in  case 
the  rites  of  adoption  were  not  performed 
during  his  own  lifetime,  to  perform  them 
after  his  death,  declaring  that  he  had  consti- 
tuted defendant  proprietor  of  his  entire 
esMe,  as  though  defendant  were  his  own 
son.  That,  accordingly,  when  Hem  Singh 
died,  Khoosal  Kooer  carried  out  his  injunc- 
tions, and  performed  the  ceremony  of  adop- 
tion of  the  defendant. 

The  defendant  further  states  in  his  answer 
that  the  property  left  by  Suhej  Kooer, 
aunt  of  Hem  Singh,  also  came  into  his 
possession  in  consequence  of  his  being  Hem 
Singh's  adopted  son;  and  that,  although 
being  the  rightful  heir  and  successor  to  the 
estate,  he  did  not  need  the  support  of  a  will, 
yet  that,  as  a  matter  of  precaution,  Khoosal 
Kooer  executed  a  will  in  his  favor.  That 
he  does  not  rest  his  title  upon  that  will, 
but  bases  his  claim  as  lawful  and  absolute 
proprietor  of  the  estate  on  his  hereditary 
rights.    * 

Issues  were  framed  by  the  Zillah  Court 
whidh  were  calculated  to  raise  various  ques- 
tions, but  the  Sudder  Court,  in  their  judg- 
ment-upon  appeal  from  the  Zillah  Court, 
after  observing  that  the  issues  were  very 
badly  drawn,  said:  "The  pleadings  show 
"that  the  only  point  for  determination  was 
*?  whether  the  widow,  Khoosal  Kooer,  adopt- 
"  cd  the  defendant,  Pudum  Singh,  by  desire 
"of  her  husband.  Hem  Singh." 

This  single  question  appears  to  have  been 
the  one  to  which  the  greater  part  of  the  evi- 
dence in  the  suit  was  directed,  and  upon 
which  alone  the  judgment  in  the  Zillah 
CoQrt>  and  also  in  the  Sudder  Court,  pro- 
ceeded. 

The  Principal  Sudder  Ameen  dismissed 
the  plaintiff's  claim  with  costs,  being  of  opi- 
nion that  it  was  clearly  proved  by  the  testi- 
mony of  the  defendant's  witnesses — most  of 
whom,  he  said,  were  respectable  and  trust- 
worthy persons— that  Hem  Singh  adopted 
the  defendant  Pudum  Singh  when  he  was 
twelve  months  old.  and  gave  authority  to 
his  wife,  Khoosal  Kooer,  to  complete  the 
formal  ceremony  of  adoption,  and  that  it  was 
ifurther  proved  by  the  same  witnesses,  that 
after  Hem  Singh's  death,  Khoosal  Kooer 
went  through  the  ceremonies  of  adoption  in 
respect  to  the  defendant. 

'    Upon  appeal  from  this  decree  to  the  Sud- 
der Court,  that  Court,  upon  the  documentary 


evidence  in  the  cause,  arrived  at  a  conclusion 
directly  opposed  to  that  of  the  Lower  Court, 
considering  that  it  entirely  excliftied  the  pre- 
sumption of  the  truth  of  the  defendant's 
story,  that  the  widow  adopted  him  at  the  en^ 
of  1836  by  desire  of  her  husband. 

They  I  therefore,  held  that  the  plaintiff  was 
entitled  to  succeed  to  a  share  in  the  properly 
in  suit  as  one  of  the  next  of  kin  of  Hem 
Singh,  and  decreed  in  favof  of  the  appeal 
and  of  the  plaintiff's  claim,  and  reversed  the 
decision  of  the  Lower  Court  with  costs. 

The  decree  which  was  drawn  up  in  con- 
formity with  this  judgment,  embraced  the 
whole  of  the  property  Included  in  the  plaint, 
although  the  Court  held  that  the  plaintif 
was  entitled  only  to  a  share  in  the  succes- 
sion as  one  of  the  next  of  kin  of  Hem  Singh. 
The  decree,  therefore,  cannot  be  main- 
tained, and  fhe  evidence  furnishes  no  mate- 
rials to  enable  their  Lordships  to  vary  \i  so 
as  to  limit  it  to  the  share  of  the  property 
to  which  the  plaintiff  has  established  a  right. 
It  is  possible,  also,  that  some  portion  of  the 
property  claimed  may  have  belonged  to 
Khoosal  Kooer  in  her  own  right,  and  may 
have  passed  to  the  defendant  by  her  will,  the 
validity  of  which  as  to  such  property  the 
plaintiff  can  have  no  right  to  question. 

But  although  the  decree  in  favor  of  the 
respondent  for  the  whole  of  the  property 
claimed  by  him  cannot  stand,  yet  as  be 
would  not  be  entitled  even  to  a  share  in  the 
succession  to  Hem  Singh  if  there  were  a 
valid  adoption  of  the  appellant,  their  Ixmi- 
ships  have  felt  it  their  duly  to  determine 
that  question  (the  most  important  if  not  the 
sole  question  dealt  with  by  the  Courts  below), 
in  order  to  prevent  further  litigation  respect- 
ing it. 

The  question  as  to  the  adoption  of  the  ap- 
pellant is  one  entirely  of  fact.  There  is  no 
doubt,  and  indeed  it  was  fully  admitted,  that 
adoption  might  be  made  by  a  widow  under 
an  authority  confeired  upon  her  for  that  pur- 
pose by  her  husband.  Of  course,  such  au- 
thority must  be  strictly  pursued,  and  as  the 
adoption  is  for  the  husband's  benefit,  so  the 
child  must  be  adopted  to  him,  and  not  to  the 
widow  alone.  Nor  would  an  adoption  by 
the  widow  alone,  for  any  purpose  required  hy 
the  Hindoo  Law,  give  to  the  adopted  child, 
even  after  her* death,  any  right  to  the  pro- 
perty inherited  by  her  from  her  husband. 
In  order,  therefore,  to  establish  the  validity 
of  the  adoption  in  this  case,  it  was  necessary 
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for  the  appellant  to  prove- 


isL — The  authority  given  by  Hem  Singh  | 
to  his  wife  t©  make  the  adoption  ;  and 

2nd. — The  actual  adoption  by  Khoosal 
Kooer  of  the  appellant  as  the  son  of  Hem 
Singh. 

The  appellant  proved,  by  several  witness- 
es to  whom  the    Principal   Sudder  Ameen 
gave    credit,    but   upon    whom   the    Sudder 
Court  placed  no  reliance,  that  the  appellant 
was  the  younger  son  of  Zalim   Singh  ;  that 
Hem  Singh  asked   and  obtained  permission 
of   Zalim  Singh  and  his  wife,  to  adopt  the 
appellant.     That  Hem  Singh  took  away  the 
appellant,  then  a  child  of  twelve  months  old, 
and.  carried  him  to  his  house,  and  placing  him 
on  the  lap  of  Khoosal  Kooer,  said  :  "  I  have 
brought  you  this  child  to  adopt  as  our  son." 
That   a  year    after.     Hem   Singh    said    to 
Khoosal  Kooer  :  "  If  I  live  long  enough,  I 
"  shall  go  through  the  ceremony  of  adopting 
**  the  child  myself ;  if  not,  I  authorize  you 
*'  to  perform  the  ceremonies  of  adoption  as 
"  soon  as  he  is   five  years  old  ;  "  and  that 
Hem     Singh     died    a    year     after     giving 
this  authority.  '  The  'witnesses  also  proved 
that     when     the     appellant     had     attained 
the  age  of  five  years,  Khoosal  Kooer  went 
through    all    the     ceremonies    of    adoption 
which    they    minutely    described.     It    does 
not   appear  by  the  evidence  of  any  of  the 
witnesses   that   Khoosal   Kooer  declared   at 
the   time   that    the   ceremonies    were    per- 
formed for  the  purpose  of  the  adoption  of 
the   appellant  as   the   son   of   Hem    Singh, 
in  pursuance  of  the  authority  which  he  had 
given  her.     One  of  them,  on  the  contrary, 
says  that,  "  Khoosal  Kooer  adopted  Pudum 
**  Singh  as  her  own  son,  at  the  request  of 
"  Hem  Singh." 

If  the  adoption  of  the    appellant  as  the 
son    of  Hem  Singh  had   really  been   com- 
pleted by  Khoosal  Kooer,   his  name  ought 
to   have   been    substituted    for   hers   in  the 
books  of  the  Revenue  Collector,  as  the  pro- 
perty of  Hem  Singh    would,  by  the  act  of 
adoption,  have  been  devested  from  Khoosal 
Kooer,   and  would   have  vested  in  the  ap- 
pellant as  his  son  and  heir.     Some  of  the 
witnesses  say  that  after  performing  the  Cere- 
monies, Khoosal  Kooer  ordered  her  dewan 
to  give  notice  of  the  adoption  to  the  Col- 
lector.    Either  this  order  was  never  given, 
or  it  was  not  obeyed,   for  it  does  not  ap- 
pear that  any  change  was  made  in  the  entry 
in  the  Collector's  books  ;  and  .Hem  Singh's 
property     continued     to    be    registered    in 
Khoosal  Kooer's  name  down  to  the  time  of 
her  death,   which   took  place  at  least  ten 


years  after  the  appellant  had  attained  h!s 
majority.  But  Khoosal  Kooer  caused  her- 
self to  be  entered  in  the  book«  of  the 
Kanoongoe  or  Record-keeper  of  the  village 
of  Koorja,  as  the  guardian  and  protector  of 
Pudum  Singh  (the  appellant). 

Now,  if  this  were  intended  as  the  record 
of  the  fact  of  an  adoption  which  had  de- 
vested the  property  of  Hem  Singh  from  his 
widow,  and  made  her  merely  gtiardian  of 
the  minor  adopted  son,  it  seems  extraordi- 
nary, after  such  a  complete  lawful  adoption 
as  the  witnesses  represent,  that  Khoosal 
Kooer  did  not  take  the  most  effectual  mode 
of  recording  it,  by  pursuing  the  regular 
course  of  substituting  the  appellant's  name 
for  her  own  in  the  Revenue  Collector's 
books.  In  the  absence  of  any  such  record, 
the  instances  of  the  occasional  description 
of  the  appellant  as  the  son  of  Hem  Singh 
are  of  no  value.  The  Principal  Sudder 
Ameen  laid  great  stress  upon  a  supposed 
entry  of  the  defendant's  name  as  under  the 
guardianship  of  Khoosal  Kooer  in  the 
khewut  for  Proprietary  Register  *of  1256 
Fuslee,  which  he  said  would  not  have  been 
made  if  the  appellant  were  not  the  adapted 
son  of  Hem  Singh.  Upon  turning,  however, 
to  the  only  khewut  printed  in  the  proceed* 
ings  of  the  date  named,  it  will  be  seen  that 
there  is  no  entry  at  all  as  to  guardianship, 
but  under  a  column  headed  "  Name  of  Piittee- 
dar"  the  appellant  is  entered  as  ''  Pudum 
Singh,  son  of  Hem  Singh."  In  a  statement 
of  mutation  of  names  of  lumberdars  and 
putteedars,  however,  in  which  Pudum  Singh's 
name  is  entered  in  the  column  of  putteedars^ 
but  not  as  the  son  of  Hem  Singh,  there  is 
the  signature  of  Khoosal  Kooer,  with  the 
addition  of  the  words  '*  guardian  of  Pudum 
Sing ;  "  and  it  is  probable  that  the  Prin- 
cipal Sudder  Ameen  mixed  up  the  khewut 
and  this  document  together  in  his  mind. 
It  is  the  only  one  of  similar  documents  in 
evidence  which  is  signed  by  Khoosal  Kooer, 
and  there  is  nothing  upon  the  face  of  it  to 
show  that  it  relates  to  Hem  Singh's  pro- 
perty. 

The   description  of  Pudum  Singh  as  the 
son   of  Hem  Singh,   in   the   first  power-of- 
attornev  executed    hv    him    and    Khoosal 
Kooer,  is  of  little  importance,  as  the  parties 
were  at  liberty   to   describe    themselves  as 
they   pleased   in   this    private     instrument; 
and   the   same   observation    applies  to  the 
entry   of  Hem  Singh's  name  as  the  father 
of  the  appellant     in    the    income-tax    re- 
ceipts,  as  most  of  the  particulars  insert^ 
I  in  the    different    columns    could    only  be 
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known  to  and  filled  in  by  the  parly  by  whom 
the  tax  was  to  be  paid.  The  appellant, 
in  stipport  of  the  evidence  of  an  adoption, 
relied  upon  a  proceeding  by  Khoosal  Kooer 
on  the  25th  March  1836,  when  she  presented 
a  petition  at  the  office  of  the  Deputy 
Collector  of  Revenue,  describing  herself  as 
the  widow  of  Hem  Singh,  and  praying  that 
the  name  of  Pudum  Singh  might  be  added 
to  her  own  in  the  zemindary  registers  of 
certain  villages.  The  Sudder  Court  ob 
served  upon  this  proceeding  "  that  the  joint 
entry  of  the  widow's  and  Pudum  Singh's 
names  was  in  some  respects  inconsistent 
with  the  averment  of  his  adoption,  which 
would  have  placed  the  two  in  the  position 
of  parent  and  child,  or  guardian  and  heir." 
And  they  added :  **  We  find  that  the  ap- 
plication referred  to  property  acquired  by 
the  widow  after  her  husband's  (Hem  Singh's) 
death,  and  which  is  not  in  suit  in  the  present 
case/* 

There  is  some  doubt  as  to  the  accuracy 
of  the  statement  that  the  villages  named  in 
the  petition  of  Khoosal  Kooer  are  not  in  suit 
in  this  case,  as  it  was  pointed  out  in  the  course 
of  tfie  argument  that  most  of  them  are 
included  in  the  plaint.  But  there  still  re- 
main$  an  objection  to  the  use  of  this  pro- 
ceeding in  proof  of  the  adoption  of  the 
appellant,  which  was  slightly  adverted  to 
by  the  Court.  It  must  have  preceded  the 
alleged  ceremony  of  adoption.  The  ap- 
pellant was  twelve  months  old  at  the  time 
of  the  commencement  of  the  intended  adop- 
tion. Hem  Singh  lived  a  year  afterwards, 
and  died  on  the  22nd  October  1834.  The 
ceremonies  of  adoption  are  stated  to  have 
been  performed  by  Khoosal  Kooer  when 
the  appellant  was  of  the  age  of  five  years, 
ivhich,  according  to  the  dates,  he  could  not 
have  been  on  the  25th  March  1836,  when 
ihe  petition  of  Khoosal  Kooer  was  pre- 
sented. 

All  the  acts  of  Khoosal  Kooer  with  re- 
spect to  Hem  Singh's  property  appear  to 
have  been  dictated  by  a'  desire  to  continue 
to  be  zemindar  during  her  life,  and  to 
secure  the  succession  to  it  after  her  death 
to  the  appellant.  She  may  have  attempted, 
at  the  same  time,  to  reconcile  her  continued 
possession  with  the  alleged  wishes  of  her 
husband  in  favor  of  the  appellant. 

The  documentary  evidence  produced  on 

the  part  of  the  respondent  tends  much  more 

.  strongly  to  throw  suspicion  upon  the  veracity 

or    the    accuracy    of     the    witnesses     who 

speak  to  the  fact  of  the  adoption  by  KhoosaJ 


Kooer,  as  it  is  wholly  inconsistent  with  the 
idea  of  any  such  adoption  having  takes 
place.  • 

It  must  always  be  borne  in  mind  that 
Khoosal  Kooer  remained  the  registered 
owner  of  Hem  Singh's  property  for  the 
whole  of  her  life.  In  addition  to  this  cir- 
cumstance, there  are  acts  and  declaratioos 
of  Khoosal  Kooer  which  cannot  be  recon- 
ciled with  the  fact  of  an  adoption  of  the 
appellant.  Stress  was  laid  by  the  Counsel 
for  the  respondent  on  a  statement  made  bf 
Khoosal  Kooer  in  a  suit  institmed  by  her 
against  Tara  Singh,  claiming  the  successioa 
as  heir  to  the  whole  of  her  husband's  pro- 
perty, that  ''  Hem  Singh  died  without 
leaving  any  issue,  male  or  female.''  It  was 
observed  that  this  action,  which  was  broogfat 
on  the  23  rd  of  March  1836,  was  contem- 
poraneous with  the  above-mentioned  petitkm 
of  Khoosal  Kooer  to  have  the  appellant's 
name  added  to  her  own  as  the  proprietor 
of  certain  villages,  which  was  presented  on 
the  25th  of  March  1836.  According  to 
whafr  has  been  already  remarked,  this  most 
have  been  prior  to  the  time  at  which  the 
alleged  adoption  took  place,  and  therefore 
it  was  then  strictly  true  that  Hem  Singh 
had  died  without  leaving  issue,  fiat  jet 
it  is  extraordinary,  if  Khoosal  Kooer  had 
any  intention  of  carrying  out  her  husband's 
wishes  with  regard  to  the  appellant,  that 
no  mention  whatever  should  have  been 
made  of  the  authority  to  adopt,  and  of  her 
purpose  to  adopt  the  appellant  when  the 
proper  period  arrived,  in  a  suit  which 
seemed  peculiarly  to  require  a  true  and  full 
account  of  the  destination  of  Hem  Singh's 
property.  Again,  in  1841,  long  after  the  al- 
leged adoption,  Hem  Singh,  and  Tara  Singh 
his  brother,  having  been  joint  proprietors  of 
a  village,  and  upon  the  death  of  Hem  Singh, 
Khoosal  Kooer's  name  having  been  entered 
in  the  register  instead  of  his,  and  upon  the 
death  of  Tara  Singh,' the  name  of  his  widow 
Meha  Kooer  having  been  substituted,  upon 
the  death  of  Meha  Kooer,  Khoosal  Kooer 
caused  her  name  to  be  recorded  as  proprietor 
of  the  village,  which,  if  there  had  been  an 
adoption  of  the  appellant  as  heir  of  Hem 
Singh,  he  would  have  been. 

Alihough  the  appellant  does  not  rest  his 
title  to  Hem  Singh's  properly  upon  the 
will  of  Khoosal  Kooer,  yet  it  is  impossible 
to  pass  over  the  fact  of  her  having  made  this 
will  or  to  omit  all  notice  of  the  contents  of 
it.  Although,  according  10  the  case  of  ^e 
appellant,  Khoosal  Kooer  had  failed  m  her 
I  d»i^y  by  not  devesting  herself  of  Hem  Singh  s 
'  d 
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properly  upon  the  completion  of  her  adop- 
tion, yet  as  that  act  made  him  heir  to  his 
adopting  faiber,  no  strength  could  be  added 
to    his   title  by  the  will  of  the  widow.     In 
consequence,  however,  of  her  remaining  in 
possession  of  Hem  Singh's  property,  doubt 
would  probably  be  cast  upon  the  fact  of  the 
appellant's  adoption,  and  therefore  her  de- 
claration of  her  having  performed  the  cere- 
monies in  pursuance  of  her  husband's  author- 
ity would  have  been  useful  as  evidence ;  but 
instead  of  describing  the  appellant   as    the 
adopted   son  of   Hem   Singh,  the    will    of 
Khoosal   Kooer    is    in  these    terms:    *^  As 
"  Pudum   Singh,   the   adopted  son  of  your 
"  petitioner,     has     been    in    possession    of 
your  petitioner's  estates  for  a  long  period, 
and  as  petitioner  has  no  other  heir  or  sue- 
"  cessor  but  him,  and  as  petitioner  has  retained 
"  him  in  possession  during  her  lifetime,  and 
*'  he  carries  on  all  the  business  of  managing 
the  villages  and  zemindaries,  &c..  therefore 
petitioner  prays  that  the  name  of  Pudum 
Singh  be  substituted  for  her  own  name  as 
"  proprietor  of  all  the  zemindary  and  mal- 
**  goozary  villages  and  maafee  lands  of  her 
**  estate,  and  Pudum  Singh  may  be  recognized 
"as  the  owner  of  all  her  real  and  personal 
*'  property/' 

Upon  the  death  of  Khoosal  Kooer  reports 
were  made  of  the  facts  connected  with  her 
death  by  the  Kanoongoes  of  the  different 
moazahs,  in  which  Khoosal  Kooer  was  styled 
either  zemindar,  or  zemindar  and  lumber 
dar,  and  all  of  them  stated  the  conditions  of 
settlement  of  mouzahs  in  these  terms : 
"  Whomsoever  Khoosal  Kooer  may  constitute 
"  her  heir  in  her  lifetime,  the  same  shall  be 
**  entitled  to  the  office  of  m^lgoozar  after  her 
"  death/' 

The  putwary's  memorandum  on  the  death 
of  Khoosal  Kooer  is  as  follows :  "  The  said 
"  Mussumat  departed  this  life  by  the  will  of 
"God  on  the  17th  December  1861,  &c.,  and 
"left  Kooer  Pudum  Singh,  her  adopted  son, 
"aged  31  years,  as  the  heir  and  successor  to 
"all  her  property/' 

Pudum  Singh,  being  of  the  age  above- 
mentioned  at  the  time  of  Khoosal  Kooer's 
death,  it  is  not  likely  that  he  had  never 
heard  of  his  having  been  adopted  as  the 
son  of  Hem  Singh,  if  such  a  ceremony  had 
taken  place.  And  if  he  had  been  informed 
of  the  fact,  it  was  to  be  expected  that, 
although  he  had  patiently  snbmi  'ed  to 
Khoosal  Kooer's  usurpation  of  his  property 
during  her  life,  he  would  have  seized  the 
earliest  opportunity  of  asserting  his  rights 


as  the  heir  of  Hem  Singh.  But  it  appears 
that  this  was  not  the  course  which  he 
pui'sued,  nor  the  title  by  which  he  clahned 
the  succession.  The  report  of  the  tehseel- 
dar  of  Koorja  on  the  succession  to  Khoosal 
Kooer,  stales  "that  the  putwary  and  Kan- 
oongoe,  in  their  respective  reports  of  the 
death  in  question,  have  mentioned  Kooer 
Pudum  Singh,  her  adopted  son,  as  the  heir 
to  the  property  of  the  deceased  Mussamut. 
And  that  Pudum  Singh  had  put  in  a  peti- 
tion praying  that  his  name  might  be  record- 
ed as  lumberdar  and  putteedar  in  place  of 
that  of  Khoosal  Kooer,  deceased,  as  there 
was  no  other  heir  but  himself. 

The  counsel  for  the  appellant  endeavoured 
to  explain  away  the  effect  of  this  claim  as 
heir  of  Khoosal  Kooer,  by  the  suggestion 
that  in  thus  claiming,  the  appellant  had 
been  misled  by  the  reports  of  the  Kanoon- 
goes as  to  the  right  of  succession  to  the  pro- 
perty held  by  Khoosal  Kooer.  But  (as  al- 
ready observed). if  the  appellant  really  had 
a  title  to  the  property  as  the  heir  of  Hem 
Singh,  it  is  impossible  to  believer  that  he 
could  have  been  ignorant  of  it;  and  his 
claim  to  the  succession  in  a  different  charac- 
ter is  almost  conclusive  against  the  attempted 
proof  of  lawful  adoption  of  the  appellant 
as  the  son  of  Hem  Singh  by  Khoosal  Kooer, 
and  consequently  against  the  truth  of  the 
story  told  by  the  witnesses  upon  the  sub- 
ject. 

Their  Lordships,  therefore,  agree  with  the 
Sudder  Court  that  the  appellant  has  failed 
to  prove  that  he  was  lawfully  adopted  as 
the  son  of  Hem  Singh  by  Khoosal  Kooer, 
in  pursuance  of  authority  conferred  upon 
her  for  that  purpose  by  her  husband;  and 
that  he  has,  therefore,  no  answer  to  the 
claim  of  the  respondent  to  a  share  of  the 
succession  to  Hem  Singh's  property.  But 
as  the  Court  has  made  a  decree  which  gives 
the  respondent  the  whole  of  Hem  Singh's 
property,  when  he  is  entitled  only  to  a  part, 
that  decree  must  be  set  aside. 

Their  Lordships,  however,  think  it  right, 
for  the  purpose  of  restricting  future  litiga- 
tion within  as  narrow  bounds  as  possible,  to 
declare  that  it  has  been  established  between 
the  parties  to  the  suit  that  the  appellant  is 
not  the  duly  adopted  son  of  Hem  Singh,  and 
that,  on  the  death  of  Khoosal  Kooer,  Mohur 
Singh,  the  father  of  the  respondent,  and  the 
other  heirs  in  equal  degree  then  living,  be- 
came entitled  to  inherit  the  estate  of  Hem 
Siiigli,  of  which  his  widow  died  possessed. 
And  they  will  recommend  to  Her  Majesty 
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that  with  ihis  declaration  the  cause  be  re- 
mitted to  the  High  Court  of  Agra  to  make 
such  inquiries  as  shall  be  necessary  to 
ascertain  what  share  of  the  estate  of  Hem 
Singh  the  said  Mohur  Singh  was  entitled  to, 
and  what  part  of  the  property  claimed  by 
the  plaint  was  the  estate  of  Hem  Singh. 
And  as  the  appellant  has  succeeded  in  prov- 
ing the  invalidity  of  the  decree,  although 
he  has  failed  in  his  opposition  to  the  plaint- 
iflf's  title,  their  Lordships  will  further  re- 
commend that  each  party  bear  his  own  costs 
of  the  appeal. 

The  I2tp  March  1869. 

Present  : 

Lord  Chelmsford,  Sir  James  W.  Colvile,  Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Sales— Mortgage— Suit— Champerty— Specific 

performance Onus     proband! — Contract — 

Mokurruree  tenure — Limitation — Pendency 
of  appeal— Section  32,  Act  VIH.  of  1859— Re- 
gfulation  VH.  of  1822. 

On  Appeal  from  the  late  Sudder  Court  at 

Calcutta, 

Rajah  Saheb  Perhlad  Sein 

versus 

Baboo  Budhoo  Singh.* 

Kalee  Pershad  Tewaree 

versus 

Rajah  Saheb  Perhlad  Sein.f 

Rajah  Saheb  Perhlad  Sein 

versus 
Doorga  Pershad  Tewaree.  J 

Rajah  Saheb  Perhlad  Sein 
versus 
Run  Bahadoor  Singh  and  others. § 

Rajah  Saheb  Perhlad  Sein 
versus 
Maharajah  Rajender  Kishore  Singh. || 

•  From  the  judgment  of  Rail<es  and  Bayl(^y,  JJ-t  in 
Special  Appeal  No.  «o32  of  1859,  decided  27th  Septem- 
ber i860. — See  Sudder  Decisions  for  i.>6o,  p.  2;,;. 

f  From  the  judgment  of  Steer  and  Seton-Karr,  y  Y., 
in  Regular  Appeal  No.  275  of  l^6o,  decided  21st  May 
1S63 — not  published. 

X  From  the  judgment  of  Raikes  and  Seton-Karr,  y^'., 
in  Regular  Appeal  No.  125  of  1S63,  decided  0th  January 
1S64 — not  published. 

§  From  the  judgment  of  Sir  Charles  Jackson  and 
Kemp,  2<y'»  '"  Regular  Appeal  Nn.  164  of  1.^62,  dcciiU 
ed  17th  December  1S62 — See  I.  Hay's  Reports,  p.  465. 

II  From  the  judgment  of  Morgan  and  Pundit,  yj., 
in  Regular  Appeal  No.  135  of  i3^'>3,  decided  21st  May 
f863 — ^not  reported. 


y]  sued  ^  on  a  deed  of  sale  for  possession  of  4  amui 
of  certain  lands,  which  A  alleged  B  had  sold  faint  ia 
consideration  of  an  advance  of  a  sum  of  money  wh'ct  A 
said  he  paid  to  B  when  the  deed  was  etecutctl.    B  aa. 
swered  that,  being  in  want  of  funds  to  carry  on  astat 
for  the  recovery  of  the  very  lands,  4  annas  of  whicli  A 
now  sues  for,  he  gave-  A  the  deed  in  question  on  coaii« 
tion  that  A  was  to  advance  him  the  amount  meotiABed 
in  the  deed,  but  that  A  only  advanced  portions  ol  ^ 
sum  from  time  to  time.     The  allegation  of  A  that  be 
paid  the  money  to  B  when  the  deed  was  executed  was 
found  to  be  false. 

Held  that  the  execution  and  transfer  of  the  deed  of 
sale  from  B  to  A,  and  the  partial  payment  of  the  pitr- 
chase-money  by  A  to  B,  did  not  pass  to  ^  a  comptHc 
title  to  the  lands,  and  that  B  in  retaining  possessbo 
could^  not  be  regarded  as  having  only  a  lien  for  tke 
unpaid  portion  of  the  purchase- mone^  or  liable  to 
account  to  ^  as  a  mortgagee  in  possession  of  the  rents 
and  profits. 

Held  that  even  if  part  of  the  purchase^money  had 
been  paid  by  ^4  to  B  at  the  time  of  the  cxecutioa  d 
the  deed,  and  A  tendered  to  B  the  remainder  of  t^ 
purchase-money,^  would  not  have  been  entitled  to  a 
decree  for  specific  performance,  the  contract  sued  cm 
being  eminently  a  speculative,  not  to  say  a  garaUi^ 
one. 

Where  a  plaintiff  sues  to  set  aside  a  deed  of  mort^e 
executed  by  him,  under  which  possession  passed  to  tie 
mortgagees,  on  the  allegation  that  the  consideratioa 
had  not  been  received  by  him,  the  law  of  India  (tke 
English  Law  being  the  same)  casts  upon  him  the  bardn 
of  establishing  a  good  primn-facie  title  to  the  rdirf 
which  he  seeks,  and  he  must  make  out  a  clear  tad 
consistent  case  for  setting  aside  his  own  deed. 

In  cases  of  contract  in  India  it  has  never  been  held 
that  a  contract  made  under  seal  of  itself  imported  that 
there  was  a  sufficient  consideration  for  the  agreemetit. 

Where  a  plaintiff,  a  zemindar,  sues  to  set  aside  a 
mokurruree  deed  set  up  by  the  defendant  and  to  recover 
possession  of  the  lands  covered  by  the  deed,  it  lies  upon 
the  defendant  to  defeat  that  right  by  proving  the  grant 
of  an  intermediate  tenure,  and  the  case  must  t>e  decided, 
not  upon  the  defects  of  the  plaintiff's  claim,  but  opos 
the  right  of  the  defendant  to  hold  under  a  perpetual  and 
hereditary  tenure  at  a  fixed  rent. 

By  Section  32,  Act  VIII.  of  1S59,  a  plaintiff  is  bounJ 
to  satisfy  the  Court  that  his  right  of  action  is  not 
barred  by  lapse  of  time. 

Where  a  survey  proceeding,  conducted  in  the  pre- 
sence of  both  parties,  declares  lands  to  be  included  b 
the  zemindary  of  a  person,  a  plaintiff  who  sues  sadi 
person  to  recover  possession  of  the  lands  as  inclndedio 
his  own  zemindary,  must  prove  by  counter-evidence  at 
what  preci«ie  time,  if  ever,  he  or  any  one  from  whom  he 
claims  was  in  possession  of  the  lands. 

In  deducting  any  period  under  Regulation  VII.  of 
1822,  it  must  oe  shown  that  plaintiff  was  "from  good 
and  sufficient  cause  precluded  from  obtaining  redre!S." 

The  pendency  of  an  appeal  to  the  Privy  Coondl 
does  not  put  the  party,  who,  subject  to  that  appeal,  is 
the  owner  of  an  estate,  under  a  legal  disability  to  bring 
a  suit  in  that  character  against  third  parties. 

Their  Lordships  have  now  to  dispose  of 
five  appeals  in  which  ihe  same  person.  Rajah 
Perhlad  Sein  is  an  aclor,  being  in  four  of 
them  the  appellant,  and  in  the  fifth  the  re- 
spondent. 'J'hough  the  cases  are  not  other- 
wise connected  with  or  dependent  on  each 
Oilier,  it  will  be  convenient  to  slate  certain 
facts  relating  to  the  Rajah  and  his  tide  which 
I  are  common  10  all.  He  is  now  in  undisputed 
'  possession  of  the  Raj  and  zemindary  of  llam- 
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nuggur,    the  title  to  which  was  in    litigation 
from    1835  until  1858.     He  originally  sued 
for   them    as»the  guardian  on  behalf  of  his 
infant  son  under  a  deed  of^  gift ;  they  were  at 
the  same  time  claimed  by  Run  Murdun  Sein 
as  a  son  of  the  former  Rajah,  Umur  Purtab 
Sein,   and  by  other  parties    under   different 
titles.      Ultimately  the  right  of  succession  of 
the   present  Rajah  as  the   nearest  collateral 
heir  of    Umur  Puriab  Sein  was  declared  by  a 
decree  of  the  Zillah  Court,  dated  ihe  2  7ih  of 
February  1845,  and  that  decree  was  affirmed 
on  appeal  by  the  Sudder  Court  on  the  9th  of 
Sepienaber  1846.     From  that  date  the  litiga- 
tion was   confined    to   the    Rajah    and    Run 
Murdun  Sein,  who  alone  preferred  an  appeal 
to  Her  Majesty  in  Council,  which  was  finally 
determined  in  the  Rajah's  favor  in  January 
1858.      The  estate  was  in  the  possession  of 
one  of  the  widows  of  Umur  Purtab  Sein  from 
the  time  of  his  death  in  1834  until  February 
1840,  when  she  died.     The  Collector  of  the 
District   was  then  directed  to  keep  it  under 
attachment  until  the  title  to  it  should  be  de- 
termined   in    the   pending    litigation.     After 
the  Sadder  Court's  decree  in  1846,  an  order 
was  made  that  the  Rajah  should  be  put  into 
possession   on   giving  security  to  abide  the 
event  of  the  appeal  to  England ;  but  owing  to 
delays  in  perfecting  that  security,  he  did  not 
obtain  actual  possession  until  June  1848.  The 
security    afterwards   failed,    the    Rajah    was 
unable  to  give  fresh  security  to  the  satisfac- 
tion of  the  Courts ;  an  order  was  made  on 
the    i8ih   of    May   1854    that    the    property 
should  again  be  attached  by  the  Collector ; 
and  it  remained  under  attachment  from  that 
time  until  possession  was  restored  to  the  Ra- 
jah in   1858,  upon  the  determination  of  the 
appeal    in    his   favor.     Having  staled   these 
facts  and  dates,  their  Lordshij)s  will  proceed 
to  deal  with  the  several  appeals  in  their  order, 
beginning  with  that  in  which  Budhoo  Singh 
is  respondent. 

The  suit  out  of  which  this  appeal  has  arisen 

,        Kajah  Sahcb  Perhlad  Sein       ^^'^^  brought  tO  re- 
cover from  the  ap- 
pellant(the  Rajah), 
possession  of  four- 
annas  share  of  certain  specified  property,  com- 
prising the  whole,  or  a  very  considerable  part, 
of  the  zemindary  of  Ramnuggur.  The  original 
plaintiff  was  a  Mussulman  ladv,  claiming:  to 
De,  at  least  for  the  purposes  of  the  suit,  the 
sole  representative  of  her  late  husband  Sulian 
Jan,  who  was  the  sole  representative  of  one 
^l^ajah  Hossein  Ally  Khan.    After  the  insiiiu 
tion  of  the  suit,  she  sold  all  her  interest  therein 
to  the  respondent,  who  has  been  substituted  as 
pUiniiff  on  the  record,  and  may  be  taken  to 
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have  all  the  rights  in  the  subject-matter  of 
the  suit  which  could  have  been  successfully 
asserted  either  by  Kajah  Hossein  AUy  Khan 
or  by  Sultan  Jan. 

His  title  is  founded  on  a  kowala  or  bill  of 
sale  of  the  property  in  dispute,  which  is  ad- 
mitted to  have  been  executed  to  the  Kajah 
by  the  appellant  on  the  23rd  of  September 
1844,  and  therefore  at  a  time  when  the  latter 
neither  was  in  the  possession  of  the  zemin- 
dary, nor  had  established  in  any  Court  his 
title  thereto.  The  case  of  the  respondent  is 
that  this  bill  of  sale  expresses  the  real  contract 
between  the  appellant  and  the  Kajah, 
which  was  one  for  the  absolute  sale  by  the 
former,  and  purchase  by  the  latter,  of  a  four- 
annas  share  of  the  specified  property  for 
the  price  of  75,000  rupees,  and  that  that  sum 
was  actually  paid  down  in  cash  when  the  in- 
strument was  executed. 

The  case  of  the  appellant  i.«?,  that  being  in 
want  of  funds  to  carry  on  his  suit  for  the  Raj 
and  the  zemindary,  and  for  his  suit  for  his 
own  support,  he  applied  to  the  Kajah,  who 
agreed  to  make  advances  for  those  purposes 
on  condition  of  having  the  bill  of  sale  exe- 
cuted, registered,  and  duly  notified  in  the 
pending  suit ;  that  no  part  of  the  expressed 
consideration  or  sum  of  75,000  rupees  was 
paid  on  the  execution  of  the  instrument;  and 
that,  though  the  Kajah  from  time  to  time  ad- 
vanced small  sums  of  money,  the  whole 
amount  of  his  advances  fell  far  short  of 
75,000  rupees ;  that  afterwards  the  Kajah 
absconded  from  Patna  on  a  charge  of  disaffec- 
tion to  the  (jovernment ;  whereupon  it  was 
agreed  between  his  son,  Sultan  Jan,  and  the 
appellant,  that  a  bond  for  76,000  rupees  hy- 
pothecating the  whole  of  the  property  in  ques- 
tion, and  not  merely  a  twelve-annas  share  of  it, 
should  be  substituted  for  the  instrument  im- 
porting the  absolute  assignment  of  four-annas 
share ;  and  that,  accordingly,  such  a  bond 
was  executed  by  the  appellant  to  Sultan  Jan 
on  the  7th  of  March  1846  ;  but  that  the 
76,000  rupees  was  merely  a  nominal  consider- 
ation, of  which  no  part  was  paid,  the  real 
contract  being  one  to  secure  moneys  already 
advanced  with  future  advances  which  Sultan 
Jan  undertook,  but  failed  to  make. 

The  questions  thus  raised  between  the  ap- 
pellant and  respondent  are  not  now  litigated 
for  the  first  time.  In  August  1848,  Sultan 
Jan  instituted  two  suits  against  the  appellant, 
of  which  one,  being  almost  identical  with  the 
present,  was  brought  to  recover  possession  of 
four-annas  share  of  the  properly,  under  the 
title  founded  on  the  bill  of  sale;  and  th^ 
other  was  for  the  recovery  of  the  76,000 
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rupees  purported  to  be  secured  by  the  bond 
vhich  he  alleged  to  have  been  advanced  in 
addition  to  the  75,000  rupees  said  to  have 
been  paid  on  the  execution  of  the  instrument 
of  September  1844. 

Both  these  suits  were  dismissed  by  the  Zil- 
lah  Judge  (Mr.  Hathorn).  He  held  that  the 
plaintiff's  story  in  one  suit  as  to  the  payment 
of  the  75,000  rupees,  and  in  the  other  as  to 
the  payment  of  the  76,000  rupees,  was  false ; 
and  in  his  judgment  in  the  bond-suit  he  ex- 
pressed an  opinion  that  the  appellant's  ac- 
count of  the  transactions  was  substantially 
the  true  one.  There  was  an  appeal  to  the 
Sudder  Dewanny  Adawlut  against  both  de- 
crees. The  appeal  in  the  bond-suit  was  ab- 
solutely dismissed.  On  the  other  appeal,  the 
pleaders  for  the  respondent  (the  present  ap- 
pellant) unfortunately  raised  a  question  as  to 
the  sufficiency  of  the  stamps  on  certain  docu- 
ments which  had  been  put  in  evidence;  and 
the  Sudder  Court,  avoiding  the  decision  .of  the 
case  upon  its  merits,  directed  the  suit  to  be 
dismissed  on  that  ground  only ;  and  conse- 
quently gave  to  the  plaintiff.  Sultan  Jan,  all 
the  advantages  which  a  judgment  of  non-suit 
has^ver  a  judgment  for  the  defendant. 

The  result,  however,  of  that  litigation  was 
a  conclusive  decision  against  Sultan  Jan  in 
the  bond-suit ;  whilst  in  the  other  suit  a  de- 
cision on  the  merits  was  passed  against  him 
in  the  Zillah  Court,  which  was  only  so  far 
qualified  by  the  decree  of  the  Sudder  Court 
that  he  was  left  at  liberty  to  bring  a  new 
suit.  The  date  of  that  decree  was  the  4th  of 
January  1853. 

In  this  state  of  things  the  present  suit  was 
instituted  on  the  22nd  of  August  1856.  It 
was  brought  in  the  Court  of  the  Principal 
Sudder  Ameen,  who  dismissed  it  with  costs; 
and  on  appeal  his  decision,  except  as  to  costs, 
was  confirmed  by  the  Zillah  Judge  (Mr. 
Atherton).  Both  decisions  proceeded  upon  the 
assumption  that  the  respondent's  case  as  to  the 
payment  of  the  consideration  of  75,000  rupees 
was  false,  and  the  appellant's  true.  And  both 
Judges,  conceiving  that  their  decision  on  this 
point  was  sufficient  to  determine  the  suit, 
omitted  to  decide  an  issue  which  expressly 
raised  the  question  whether  the  bond  for 
76,000  rupees  of  1846  had  been  given  in  sub- 
stitution for  the  absolute  bill  of  sale  of  1844. 
According  to  the  practice  of  the  Courts  of 
India,  these  two  decisions  were  final  in  India 
on  questions  of  fact,  though  on  questions  of 
law  or  procedure  there  lay  a  special  appeal  10 
the  Sudder  Court.  Such  an  appeal  was,  in  fact, 
T)referred.  It  is  unnecessary  to  state  any  of 
the  grunods  of  it,    except  the  4ih,    which  is 


to  the  following  effect :  '*  If  for  argumcnt'i 
sake  it  be  admitted  that  the  defendant  did 
not  receive  the  full  price,  yet«by  reason  of 
his  acknowledging  to  have  executed  a  by- 
namah  (bill  of  sale),  a  decree  in  this  Boit 
would  be  just  and  indispensable,  because  the 
defendant  has  the  power  to  sue  for  the  re- 
covery of  the  balance  of  the  purchase* 
money. 

On  that  appeal  the  Sudder  Court,  ODtbel 
27thof  September  1 860,  made  the  decree  which  I 
is  the  subject  of  the  present  appeal.  Though 
bound  by  the  finding  of  the  Courts  below  that 
the  75,000  rupees  had  not  been  paid  as  al- 
leged by  the  plaintiffs,  the  Judges  whosatoai 
the  appeal,  nevertheless,  proceeding  upon  a 
statement  in  Mr.  Atherton's  judgment  to  the 
effect  that  the  advances  made  to  the  appellant 
probably  amounted  to  about  1 8,000  or  20,000 
rupees  in  all,  arrived  at  the  conclusion  thati 
the  real  and  final  contract  between  the  partiesl 
was  one  of  absolute  sale  and  purchase,  aponl 
which  there  had  been  a  partial  payment  of^ 
the  purchase-money.  They  further  held  that 
in  these  circumstances  a  complete  title  to  the 
lands  passed  to  the  Rajah  by  virtue  of  the 
bill  of  sale  on  its  execution ;  and  (by  a  sup- 
posed application  of  the  doctrines  of  English 
Courts  of  Equity)  that  the  vendor  in  posses- 
sion of  the  lands  was  to  be  treated  as  having 
only  a  lien  for  the  unpaid  balance  of  the  par- 
chase- money,  and  was  to  be  held  accoantable 
as  a  mortgagee  in  possession  for  the  rents  and 
profits.  They  accordingly  remitted  the  cause 
to  the  Judge  with  directions  *'  to  decide  it 
de  novo  in  his  Court  on  the  points  now 
mooted,  or  upon  others  which  fairly  arise  on 
the  pleadings." 

Before  they  consider  whether  the  principles 
upon  which  the  Judges  proceeded  were  sound 
in  themselves,  or  applicable  to  a  transaction 
of  this  nature  between  Hindoos  or  between 
Hindoo  and  a  Mussulman,  their  Lordshipi 
must  observe  that  this  application  of  them 
assumed  a  state  of  things  which  was  not  con- 
sistent with  the  case  made  by  either  party, 
and  was  certainly  not  necessarily  implied  by 
the  findings  of  the  Courts  below  upon  the 
issues  of  fact.  For  even  if  those  Courts  had 
found  that  advances  within  a  certain  limit 
had  been  made,  it  did  not  follow  that  they 
were  made  in  part-payment  of  the  considera- 
tion for  a  subsisting  contract  of  sale,  and  not, 
as  the  Rajah  insisted,  upon  a  contract  for 
security*  And,  indeed,  the  decree  under 
appeal,  by  remitting  the  cause  for  trial  upon 
the  points  fairly  arising  on  the  pleadings, 
including  the  undetermined  issue  as  to  the 
substitution  of  the  bond  for  the  original  con* 
*  tract,  left  this  very  point  open. 
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Their  Lordships,  however,  are  of  opinion 
that  even  if  this  question  of  substitution  had 
been  determvped  in  favor  of  the  respondent, 
the  decree  of  the  Sudder  Court  would  never- 
theless have  been  erroneous. 

It  is  not  easy  to  see  what  principle  of  an 
English  Court  of  Equity,  supposing  such  to 
be  properly  applicable  to  the  case,  would  sup- 
port the  conclusions  to  which  the  Judges  of 
the  Sudder  Court  have  come  upon  the  facts 
before  them.     Their  business  was  to  decide 
the  rights  of  the  parties  under  the  particular 
contract  and  upon  the  facts  found  by  the 
Courts  below,  according  to  equity  and  good 
conscience.    They  seem  to  have  ruled  that  the 
effect  of  the  execution  of  a  bill  of  sale  by  a 
Hindoo  vendor  is,  to  use  the  phraseology  of 
English  Law,  to  pass  an  estate  irrespectively 
of  actual  delivery  of  possession ;  giving  to 
the  instrument  the   effect  of  a  conveyance 
operating  by  the  statute  of   uses.     Whether 
such  a  conclusion  would  be  warranted  in  any 
case  is,  in  their  Lordships'  opinion,  very  ques- 
tionable.    It  is  certainly   not   supported  by 
the  two  cases*  cited  in  the  judgment  under 
review  ;  in  both  of  which  actual  possession 
seems  to  have  passed  from  the  vendor  to  the 
purchaser.     To  support  it,  the  execution  of 
■the  bill  of  sale  must  be  treated  as  a  construc- 
tive transfer  of  possession.     But  how   can 
there  be  any  such  transfer,  actual  or  construc- 
tive, upon  a  contract  under  which  the  vendor 
sells  that  of  which  he  has  not  possession,  and 
to  which   he  may  never  establish   a  title? 
The  bill  of  sale  in  such  a  case  can  only  be 
evidence  of  a  contract  to  be  performed  in 
fuiurOy  and  upon  the  happening  of  a  contin- 
gency, of  which  the  purchaser  may  claim  a 
specific  performance  if  he  comes  into  Court 
showing  that  he  has  himself  done  all  that  he  . 
was  bound  to  do.     In  the  present  case  the 
purchaser  had  alleged  that  he  was  in  that 
condition,  having  paid  the  whole  of  the  price 
at  the  date  of  the  execution  of  the  instrument, 
;    but   that  allegation  had  been  found  to   be 
'    false.     Nor,  if  the  fact  had  been,  as  assumed 
*    by  the  Sudder  Court,  that  part  of  the  pur- 
chase-money was  paid  upon  the  execution  of 
the  contract,  and  the  purchaser  had  come  into 
Court  alleging  such  part  payment  and  tender- 
ing the  balance,  does  it  follow  that  he  would 
have  been  entitled  to  a  decree  for  specific 
performance ;  for  the  contract  sued  upon  is 
an  eminently  speculative,  not  to  say  a  gam- 
bling, one.     On  the  face  of  it,  the  vendor 

*  GopeeMohunKurvs.  Koroona  Dossea,  Sudder 
Decisions  for  1857,  p.  225, 

Surbonarain  Singh  vs.  Mahraj  Singh,  Sudder 
Decisions  for  1858,  p.  601. 
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agrees,  in  consideration  of  a  sum  presently 
paid,  to  sell  that  which  he  has  not,  and  may 
never  have ;  and  the  price  is  presumably 
fixed  upon  a  calculation  of  the  risk  undertaken 
by  the  purchaser,  at  a  sum  far  below  the  real 
value  of  the  thing  sold.  But  if  the  purchaser 
under  such  a  contract  has  retained  part  of  the 
price  for  several  years,  and  until  the  risk  has 
been  determined  by  the  happening  of  the  con- 
tingency, he  has  pro  ianto  diminished  the  risk 
which  he  contracted  to  bear ;  and  the  vendor 
has  pro  Ianto  lost  that  for  which  he  stipulat- 
ed— the  present  use  and  enjoyment  of  the 
money.  The  contract,  therefore,  has  become 
incapable  of  being  performed  according  to  the 
true  meaning  and  intent  of  the  contracting 
parties.  Their  Lordships  are  therefore  of 
opinion  that  the  decree  made  by  the  Sadder 
Court  upon  their  assumption  of  the  facts  was 
in  every  point  of  view  erroneous,  and  cannot 
be  supported. 

They  have  now  to  consider  not  only  what 
decree  the  Sudder  Court  ought  to  have  made 
on  the  special  appeal,  but  what  ought  to  be 
the  final  decree  in  the  suit;  since,  injorder  to 
complete  justice  between  the  parties,  they 
have  allowed  the  learned  Counsel  for « the 
respondent  to  impeach  the  decrees  of  the  two 
Lower  Courts,  and  to  argue  the  whole  case 
upon  the  merits.    And  it  has  been  so  argued 
very  ably  by  Mr.  Bell.    The  first  and  most 
material  question  is,   whether  it  has  been 
correctly  found  that  the  75,000  rupees  were 
not  paid,  as  alleged  by  the  respondent,  upon 
the  execution  of  the  bill  of  sale.     That  has 
been  so  found  by  three  Courts  in  India ;  and, 
therefore,  in  attempting  to  disturb  the  find- 
ing, the  learned  Counsel  undertook  a  more 
than  ordinary  burthen.    He  argued,  however, 
that  the  two  decisions  in  this  suit  gave  undue 
weight    to    the    former    decision    of    Mr. 
Hathorn ;  and  that  that  gentleman's  judg- 
ment had  not  allowed  sufficient  weight  to  the 
presumptions  arising  from  the  admitted  acts 
of  the  appellant  in  executing  the  bill  of  sale, 
and  the  receipt  for  the  purchase-money,  and 
in  subsequently  recognizing   them.      Their 
Lordships  fully  concede  that  though,  accord- 
ing to  the  law  and  practice  of  the  Courts  in 
India,  those  acts  were  not  conclusive  evidence 
against  the  appellant,  the  presumptions  arising 
from  them  ought  to  have  been  allowed  due 
weight  upon  the  trial  of  the  issue  whether 
the  consideration  had  been  paid  as  alleged. 
They  observe,  however,  that  the  issue  came 
ultimately  to  be  determined  upon  the  testi- 
mony of  confiicting  witnesses,  of  whom  the 
Judge  held  that  some  were  credible  and  re- 
spectable, and  others  altogether  unworthy  of 
credit.    Nor,  can  their  Lordships  say,  after 
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giving  full  weight  to  the  presumptions  in 
question  and  to  the  other  circumstances  in  the 
case,  that  the  finding  was  wrong.  They  are 
disposed  to  believe  that  the  real  arrangement 
between  the  appellant  and  the  Kajah  was  for 
advances  to  be  made  from  time  to  time ;  and 
that  the  form  of  the  contract  was  adopted  in 
order  to  evade  the  effect  of  the  Indian  Courts 
in  respect  of  what  they  consider  champerty. 
They  think,  therefore,  that  there  is  no  ground 
for  disturbing  the  finding  that  the  75,000 
rupees  were  not  paid  as  alleged ;  and  it  follows, 
from  the  reasons  which  they  have  already  stat- 
ed when  dealing  with  the  judgment  of  the 
Sudder  Court,  that  if  that  finding  was  correct, 
the  suit  was  properly  decided  in  the  appel- 
lant's favor  upon  it.  Their  Lordships,  how- 
ever, think  it  right  to  add  that  upon  the  evi- 
dence, corroborated  as  it  is  by  the  fact  that 
the  bond  hypothecated  the  whole,  and  not 
only  three-fourths  of  the  property  in  question, 
they  think  that  the  issue  as  to  the  substitu- 
tion of  that  security  for  the  bill  of  sale  would 
also  have  been  properly  found  in  the  appel- 
lant's favor. 

Mr.  Bell  pressed  upon  their  Lordships  the 
propriety  of  doing  complete  justice  between 
the  parties,  by  imposing  upon  the  appellant 
the  terms  of  re-paying  the  advances  actually 
made  to  him  by  the  Kajah  and  Sultan  Jan. 
They  do  not  see  how  they  can  do  this  in  the 
present  suit,  of  which  the  dismissal  will  not 
prevent  the  recovery  of  those  advances  if 
they  are  still  recoverable.  Sultan  Jan's  pro- 
per course  was  to  sue  for  the  re-payment  of 
them  in  the  bond-suit,  if  they  were  included 
in  that  security;  or  if  they  were  not  so  in- 
cluded, under  his  general  title  as  representa- 
tive of  his  father.  If,  in  consequence  of 
his  failure  to  do  so,  or  of  the  lapse  of  time, 
the  remedy  is  gone,  their  Lordships  may  re- 
gret that  result;  but  they  do  not  see  how 
they  can  supply  a  new  remedy  by  imposing  i 
terms  upon  the  appellant,  who  is  not  in  this 
suit  seeking  the  aid  of  the  Court,  but  is  sued 
upon  a  different  and  inconsistent  cause  of 
action.  And  the  difficulty  of  taking  such  a 
course  is  increased  by  the  circumstance  that 
the  respondent  is  not  the  representative  of 
the  Kajah  or  of  Sultan  Jan  for  all  purposes, 
but  is  merely  the  assignee  of  the  rights  which 
Furkhoonda  Khanum  has  specially  claimed 
in  this  suit. 

Their  Lordships,  therefore,  will  humbly 
recommend  to  Her  Majesty  that  this  appeal 
be  allowed  with  costs ;  that  the  decree  of  the 
Sudder  Court  be  reversed ;  and  that,  in  lieu 
Hiereof,  an  order  be  made  dismissing  the 
special  appeal  with  costs.    The  effect  of  this 


will  be  to  affirm  the  decree  of  Mr.  AtbertoiL 
Their  Lordships  are  not  disposed  to  interfere! 
with  the  discretion  exercised  hf  him  in  re-| 
spect  of  the  costs  of  the  suit  in  the  Lowcrj 
Courts. 

In  the  second  appeal  under  considerat 
„,         .    ,  T.  Kaleepershad  T< 

Kalcepershad    Tcivarree     «arree  iRtheani 

VCKSUS  Wdl ICC  lb  IIIC  api 

Rajah     Saheb     Perhlad     and  the  Rajah  the 

Scin.  spondent. 

The  suit  out  of  which  it  arises  was  brooghtj 
by  the  respondent  to  set  aside  a  zar-i-pesh^ 
deed  dated  the  23rd  of  Decennber  1851, 
which  purports  to  have  been  executed  bjbim 
to  the  appellant  and  his  brother,  MuddQii| 
Mohun  Tewarree,  since  deceased,  for  secur- 
ing to  them  the  re-payment  of  49,453  rupees,! 
with  interest,  by  the  pledge  or  mortgage  dl 
1 5  mouzahs,  part  of  thezemindary  of  Ramim^| 
gur.  He  also  claimed  wassilat  or  themesi 
profits  of  the  property  for  six  years. 
respondent  admits  the  execution  of  the  dced,^ 
but  says  that  it  was  executed  as  a  secvity 
for  the  amount  appearing  to  be  due  on  a  bond, 
previously  executed  by  him  in  favor  of  the 
same  parties  in  February  1849;  that  he 
never  received  any  consideration  for  the  bond; 
and  that  he  was  induced  to  execute  both  do- 
cuments by  his  servant,  Binda  Lall,  who  was 
acting  in  collusion  with  the  Tewarrees. 

His  story  as  to  the  consideration  for  the 
bond  is,  that  in  the  course  of  the  negoliatioDS 
for  procuring  the  security  to  abide  the  o'ent 
of  Run  Murdun's  appeal  to  England,  which  he 
had  to  give  when  he  got  into  possession  of 
the  property  in  1848,  it  was  arranged  that 
Ranee  Unopooma,  who  became  his  sorety 
and  pledged  her  property  by  way  of  security, 
should  receive  a  bonus  of  20,000  rupees; 
that  the  appellant  and  his  brother  should  paj 
that  bonus,  and  for  so  doing  should  themselves 
receive  another  bonus  of  20,000  rupees ;  that 
the  bond  was  given  to  secure  these  two  suras 
of  20,000  rupees;  but  that  the  Tewarrees 
failed  to  pay  the  20,000  rupees  to  the  Ranee, 
who  consequently  contrived  to  escape  from 
her  obligations  as  security  by  means  of  a 
revenue  sale  and  benamee  re-purchase  of  the 
property  which  she  had  pledged  as  security* 
and  so  brought  about  the  re-attachment  of 
the  zemindary  in  1854.  His  case,  therefore, 
is  that  the  deed  impeached  was  obtained  from 
him  fraudulently  and  without  consideration. 

The  case  of  the  appellant  is  that  the  trans* 
actions  were  what  they  purported  on  the 
face  of  them  to  be ;  that  the  bond  was  gtven 
to  secure  advances  which  had  been  made  to 
Calcutta  to  Binda  Lall  as  the  agent  of  the 
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respondent,  with  his  sanction  and  on  his  ac- 
count; and  that  the  zari-peshgee  deed  was 
executed  to  secure  a  balance  found  on  a  settle- 
ment of  accounts  to  be  due  in  respect  of  the 
band-debt,  and  some  other  transactions. 

It  is  an  admitted  fact  that  the  appellant 
and  his  brother  have  been  in  possession  of  the 
proi>erty  under  the  deed  for  several  years. 
The  appellant's  case  is  that  he  is  still  in  such 
possession  ;  but  this  seems  to  be  disputed  by 
the  respondent. 

The  cause  was  tried  by  the  Principal  Sud- 
der  Ameen,  who  dismissed  the  suit  with 
costs.  His  decree  was  reversed  by  the  High 
Court,  chiefly  on  the  ground  that  the  defend- 
ants, the  Tewarrees,  had  failed  to  prove  that 
they  had  been  given  consideration  for  the 
bond ;  but  the  decree  of  that  Court,  though 
it  directed  that  the  zur-i-peshgee  deed  should 
be  set  aside,  refused  to  award  any  of  the 
wassilat  or  mesne-profits  sued  for,  and  gave 
no  costs. 

The  appellant,  as  the  survivor  of  the  two 
defendants,  appeals  against  the  decree ;  and 
there  is  also  a  cross-appeal  against  so  much 
of  it  as  rejects  the  claim  to  wassilat,  and 
refuses  to  give  the  costs  of  the  suit  to  the 
respondent. 

From  the  foregoing  statement,  it  sufficiently 
appears  that  the  question  between  the. parties 
is  one  of  fact,  r/e.,  which  of  these  conflicting 
stories  is  true. 

It  is  obvious,  however,  that,  in  the  first 
instance,  it  lies  upon  the  respondent,  who 
comes  into  Court  to  set  aside  a  security 
solemnly  executed  by  himself  and  perfected 
by  possession,  to  make  out  his  case.  And 
the  first  question  to  be  considered  is  whether 
he  has  done  so,  at  least  so  far  as  to  cast  upon 
the  defendants  the  burthen  of  proving  theirs. 
There  has  been  some  argument  as  to  the  rule 
and  practice  of  the  Courts  in  India  on  this 
point,  and,  in  particular,  upon  the  ruling  of  the 
Sudder  Court  in  its  judgment  in  the  suit  of 
Sultan  Jan  upon  the  bond  for  76,000  rupees, 
which  has  been  made  one  of  the  exhibits  in 
this  cause.  Uppn  that,  their  Lordships  observe 
that,  if  what  was  stated  by  the  Sudder  Court 
he  read  in  connection  with  the  context,  it  does 
not  seem  to  go  beyond  what  both  sides  would 
admit  to  be  the  law  in  India.  The  appellant  in 
that  case  had  argued  that,  unless  the  "  party 
sued  in  the  bond  could  establish  affirmatively 
that  his  signature  had  been  obtained  under 
the  influence  of  force  or  fraud,"  he  was  con- 
clusively bound  by  that  signature,  and  that 
a  decree  must  pass  against  him.  The  Court 
said,  in  answer  to  this,  that  it  had  become 


the  established  practice  of  Courts  in  India,  in 
cases  of  contract,  to  require  satisfactory  proof 
that  consideration  had  been  actually  received 
according  to  the  terms  of  the  contract;  and 
that  it  had  never  been  held  there  that  a  con- 
tract made  under  seal  of  itself  imported  that 
there  was  a  sufficient  consideration  for  the 
agreement.  The  latter  proposition  seems  to 
be  indisputable.  The  former  may  be  loo  loosely 
expressed ;  and  the  later  cases  cited  by  Mr. 
Pontifex  show  that,  if  it  is  to  be  taken  as 
affirming  that  the  mere  denial  of  the  receipt 
of  the  consideration  stated  is  in  all  cases 
sufficient  to  cast  upon  the  party  relying  on 
the  instrument  the  burthen  of  proving  pay- 
ment of  that  consideration,  it  is  too  wide. 
It  is  further  to  be  observed  that  a  party  who, 
like  the  plaintiff  in  the  case  referred  to,  comes 
into  Court  to  enforce  a  bond,  is  in  a  very 
different  position  from  him,  who  in  suing  to 
set  aside  a  contract  under  which  there  has 
been  possession  and  enjoyment,  and  of  which 
so  far  as  it  has  yet  been  capable  of  being 
performed,  there  has  been  performance. 

Their  Lordships  have  no  doubt  that,  in  the 
latter  case,  the  law  of  India,  as  of  this  and 
probably  every  other  country,  casts  jipon 
the  plaintiff  the  burthen  of  establishing  at 
least  a  good  primd-facie  title  of  the  relief 
which  he  seeks ;  and  they  will  first  proceed 
to  consider  how  far  the  respondent  has  affirm- 
atively made  out  the  case  upon  which  he 
relies. 

Now,  what  are  the  facts  which  are  either 
common  to  the  cases  of  both  parties,  or  are 
proved  beyond  dispute  ? 

In  1845,  Binda  Lallwas  in  Calcutta,  as  the 
agent  of  the  respondent,  looking  after  the 
appeal  in  the  great  suit  for  the  raj  which  was 
then  pending  in  the  Sudder  Court,  and  pos- 
sibly other  law-business.  He  remained  there 
after  the  Sudder  Court's  decree  of  the  9ih 
September  1846  had  been  made  in  the  re- 
spondent's favor.  The  principal  business 
which  he  had  then  to  perform  was  to  procure 
the  security  which  the  respondent  had  to  give 
in  order  to  get  into  possession.  Whilst  he 
was  so  resident  in  Calcutta,  he  certainly  had 
some  transactions  with  the  Tewarrees,  one 
of  whom,  Muddun  Mohun,  was  or  had  been 
the  vakeel,  or  ^//a^/'-diplomatic  agent  of  the 
Maharajah  of  Nepaul,  but  who  also  carried 
on  there  some  of  mahajunny  or  money-lend- 
ing business.  On  the  27th  December  1847, 
Ranee  Unopooma  executed  the  security-bond, 
pledging  her  property;  and  on  the  same 
day  entered  into  an  agreement  with  Binda 
Lall  as  the  respondent's  agent,  by  whi^h 
it   was    stipulated    that    for    her    protection 
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her  manager  should  be  allowed  to  make  the 
zemindary  collections  from  Ramnuggur,  pay- 
ing thereout  an  allowance  to  the  respond- 
ent, but  keeping  the  surplus  moneys  in  de- 
posit.   There  is  not  a  word  in  this  subsidiary 
agreement  about  the  bonus  of  20,000  rupees. 
The  respondent  seems  to  have  objected  to 
the  arrangement  so  proposed,  and  for  that, 
or  some  other  reason,  it  was  not  carried  out. 
The  security  itself  was,  in  the  first  instance, 
rejected  by  the  Zillah  Judge,  Mr.  Hathorn, 
but  on  appeal  to  thcSudder  Court  was  ad- 
mitted as  sufficient.    The  delay  caused  by 
these  proceedings  accounts  for  the  interval 
of   lime   between   the   date   of  the  security- 
bond  and  June  1848,  when  the  respondent 
was  actually  let  into  possession.     The  pro- 
ceedings put  in   by  the    respondent   show 
that,   in  September    1848,  Ramchund,    and 
very  shortly  afterwards,  Unopoorna  herself, 
made   an  application   to  have   the  security- 
bond  set  aside,  and  Unopoorna  and  her  pro- 
perty  released  therefrom.     The  final  order 
of  the  Sudder  Court  refusing  to  release  her 
was,   ho\\;pver,'  not  made  until  the   i9lh  of 
February    1851.     Thereupon  she   took   the 
steps  which   have  been  already  mentioned 
to  refease  herself.     The  property  which  she 
had   pledged  by  way  of  security  was  sold 
for  arrears  of  revenue  on  the  1  ith  of  October 
1 85 1.      Notwithstanding   this   sale,   the   re- 
spondent remained  in  possession  of  the  zemin- 
dary until  May   1854.     Run  Murdun's  first 
application  for  fresh  security  was  not  made 
until     August     1853;     fresh    security,    the 
nature  of  which  does  not  appear,  was  then 
tendered,  and  was  finally  rejected  in  May 
1854.     The  respondent,  whilst  still  in  pos- 
session,   received    from   the   Tewarrees    for 
at  least  two  years  the  rent  payable  to  him 
under   the    zur-i-peshgee    deed.     After   the 
attachment,  the  following  circumstances  oc- 
curred.    The  Collector  in  the  first  instance 
attempted  to  make  the  gross  collections  from 
the  zemindary  irrespectively  of  all  interests 
intermediate  between  the  zemindar  and  the 
ryots  which  had  been  created  by  the  respond- 
ent.    A  remonstrance  was   made  by  many 
of  those  claiming  such  interests,  though  not, 
so  far  as  the  evidence  goes,  by  the  Tewarees. 
The  Commissioner  directed  that  such  interests 
should  be  respected  pending  the  attachment. 
In  consequence  of  this,  the  Collector  issued 
an   order  to  the   respondent,   calling   upon 
him  to  specify  what  mouzahs  he  had  given 
in  mokurruree  and  under  simple  leases  and 
zur-i-peshgee  deeds;  and  in  answer  to  that 
order  he   filed   a   report,   stating,    amongst 
Oiher  things,  that  the  fifteen  mouzahs  in  ques- 
tion were  under  zur-i-peshgee  to   Muddun 


Moh  un  Tewarree.  Thereupon  the  tenort  1 
possession  of  the  Tewarrees  was  conficnK 
by  an  umuldustuck  of  the  CoUector,  dale 
the  7th  of  June  1855 ;  and,  on  the  Sth  \\ 
1855,  two  mookhtears  filed,  in  the  name  of 
respondent,  a  petition  in  answer  to  some 
monstrance  of  Run  Murdun  Sing's  affirmii 
among  other  things,  the  bona  fides  of 
transaction  with  the  Tewarrees,  and  tt\ 
dialing  the  imputation  that  they  were 
vants  of  the  respondent  holding  for  his 
nefit.  In  August  1856,  under  orders  of  il 
Collector  confirmed  by  the  CommissioDei 
the  Tewarrees  obtained  a  refund  of  i,SSj 
rupees  9  annas  2  pice,  the  amount  of  ih 
collections  deposited  in  the  Collectorate  i: 
respect  pf  the  rents  and  profits  of  the  fifi«i 
mouzahs  received  between  date  of  aiuct 
ment.  and  that  of  the  Commissioner's  ordc 
above  referred  to..  This  proceeding  sccmj 
to  have  elicited  from  the  respondent,  the  fir> 
suggestion  of  the  case  now  made  by  him.' 
On  the  1 8th  of  October  1856,  a  petition  «ai 
presented  by  a  mookhtear,  professing  to  act 
in  his  name,  complaining  of  the  order  for 
the  refund,  and  setting  up  against  the  Tevzr- 
rees  a  case  substantially,  but  not  altogether, 
the  same  as  that  now  made.  The  petition 
was  referred  to  the  respondent  in  order  10 
ascertain  whether  it  was  really  his  act;  and 
by  another  petition  signed,  not  by  himself, 
but  by  a  Moonshee,  he  adopted  it  generaflr. 
though  he  disputed  the  accuracy  of  some 
of  its  statements,  and  insisted  that  the  Jifteec 
mouzahs  ought  to  be  re-aitached.  It  does 
not  appear  by  any  evidence  what,  if  any- 
thing, was  done  on  the  petitions ;  bat  the 
mouzahs  were  certainly  not  re-attacbed. 
The  Tewarrees  remained  in  possession  of 
them  up  to  the  time  when  the  respTqpdeni 
recovered  possession  of  the  zemindary  in 
1858,  if  not  up  to  the  day  of  the  commence- 
ment of  this  suit. 

What,  then,  is  the  case  proved  by  the 
respondent,  and  how  far  is  it  consistent  with 
these  established  facts? 

It  is  not  very  easy  to  make  out  from  the 
plaint  and  the  depositions  of  the  respondent 
in  support  of  it,  a  clear  or  consistent  story 
touching  the  alleged  undertaking  of  the 
Tewarrees  to  pay  the  bonus  to  the  sureties. 
His  case  must  be  tried  by  the  testimony  of 
his  witnesses,  of  whom  Binda  Lall,  though 
treated  as  having  colluded  with  the  Tewar- 
rees, and  made  a  defendant  to  the  suit,  is  the 
most  important,  and  certainly  not  the  least 
friendly.  He  is,  moreover,  admitted  to 
have  been  restored,  whatever  his  former  de- 
linquencies may  have  been,  to  the  respond- 
ent's service.  • 
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According  to  that  testimony,    the  history 
of  the  transactions  in  question  is  this  : — 

Before   th%   security-bond    was  drawn  up, 
i\  ^.,  before  the  zjxYi  December  1847,  Bimla 
I^all     had   agreed    with   Unopoorna,  or   with 
Ram  Chund  on  her  behalf,  to  pay  the  bonus 
of  20,cco  rupees  as  soon  as  the  respondent, 
upon    the  acceptance  of  the  security,  should 
be  put  into  possession.     After  the  execution 
of   the   security-bond,  but  before  it  was  ten- 
dered to  Mr.  Hathorn,  Muddun  Mohun  Te- 
\rarree,  on  Binda  Lall's  application,  agreed 
to     become   responsible  for  the  payment  of 
the    bonus  on  the  condition  that  he  and  his 
brother  should  receive  the  further  bonus  of 
20,000  rupees  to  be  paid  out  of  the  estate. 

The    undertaking,    therefore,    was    given 

some  lime  before  the  i8th  June  1848,  and 

ought  to  have  been  performed  at  that  date. 

The   bond  was  executed  in   February  1849. 

The  witnesses  who  speak  to  that  transaction 

all  admit  that  the  respondent  then  knew  that 

ihe   bonus  had   not   then   been  paid   to   the 

surety.      They    do     not    explain     why,    in 

these  circumstances,  the  bond  was  taken  for 

40,100  rupees,  or  bore  interest  from  its  date. 

According  to  Beharry  Lall  and  some  of 
the  witnesses,  it  was  in  consequence  of  the 
failure  of  Muddun    Mohun  to  perform  the 
promise  of  payment,  which  he  renewed  at 
the  time  of  the  execution  of  the  bond,  that 
ihe  surety,  first  made  her  attempt  to  be  re- 
leased from  her  security.  But  the  document- 
ary evidence  already  adverted  to,  shows  that 
she  had  applied  to  be  released  before  the 
bond  was  executed.  Again,  the  witnesses  who 
speak  to  the  execution  of  the  zur  i-peshgee 
deed,  equally  prove  that  the  respondent  then 
knew  that  Muddun  Mohun  had  not  paid  the 
bonus  which  they  say  he  had  undertaken  to 
pay.     They  allege  that  he  then  renewed  his 
promise  to  pay  it,  and  that,  on  the  faith  of 
that  promise,  the  zur-i-peshgee  deed  was  exe- 
cuted.    They  represent  that,  in  consequence 
of  the  non-performance  of  this  last  promise, 
the   surely   caused    her  pledged  property  to 
be  sold  at  the  auction-sale.     Yet  the  docu- 
mentary evidence  proves  that  it  had  been  so 
sold  more  than  two  months  before  the  date 
of  the  zur-i-peshgee  deed.     The  respondent 
himself  admits  that  he' executed  that  deed  to 
secure  the  amount  of  principal  and  interest 
due  on  the  bond.     But  neither  he  nor  any 
of  his  witnesses  give  any  explanation  why 
interest  was  thus  allowed  upon  a  sum  which, 
to  his  knowledge,  had  not  been  paid.     Again, 
Binda  Lall  says  that,  when  he  finally  discover- 
ed that  the  surety  had  not  been  paid   the 
bonus  and  had  escaped  from  the  liability, 


he  wrote  to  the  respondent  not  to  give  the 
Tewarrees  possession  under  the  deed.  Yet 
the  documentary  evidence  proves  that  they 
were  put  into  possession,  and  that  the  re- 
spondent repeatedly  recognized  them  as  bond- 
fide  zur-i-peshgeedars  in  possession,  until,  in 
the  autumn  of  1856,  he  was  induced  to  put 
forward  some  such  case  as  that  now  made. 

The  learned  Counsel  for  the  respondent 
sought  to  account  for  the  discrepancies  above- 
mentioned  by  various  suggestions  ;  but  these 
were  all  more  or  less  speculative  and  incon- 
sistent with  the  depositions  of  their  witnesses. 
They  also  contended  that  their  case  was 
established  by  the  admissions  made  by  the 
appellant  in  his  deposition. 

Their  Lordships,  however,  are  of  opinion 
that  these  admissions  cannot  fairly  be  taken  ' 
to  amount  to  more  than  that  the  appellant 
and  his  brother,  or  one  of  them,  took  some 
part  in  the  negotiations  with  Ram  Chund  and 
Unopoorna  for  procuring  the  security  ;  that 
they  knew  the  surety  was  to  receive  a 
bonus,  and  believed  that  she  did,  in  fact,  re- 
ceive 18,000  rupees  from  Binda  L'all,  partly 
directly  and  partly  through  them,  that  is, 
out  of  the  advances  which  they  ma*de  to 
Binda  Lall  on  the  respondent's  account.  If 
there  is  any  doubt  as  to  what  really  took 
place  between  Binda  Lall  and  the  Tewarrees, 
on  the  one  side,  and  Ram  Chund  or  Uno- 
poorna on  the  other,  and  in  particular  whether, 
as  suggested  at  the  Bar,  there  were  nego- 
tiations after  the  sale  of  her  property  for 
the  renewal  of  that  particular  security, 
it  lay  upon  the  respondent  to  clear  all  that 
up  by  examining,  as  he  might  have  done,  the 
two  last  named  persons,  or  one  of  them. 

Upon  this  evidence,  the  Principal  Sudder 
Ameen  came  to  the  conclusion  that  the  plaint- 
iff had  failed  to  prove  his  case,  and  dismiss- 
ed the  suit.  The  judgment  of  the  High 
Court  proceeds  on  the  ground  that  the  re- 
spondent had  at  all  events  established  such 
a  pnmd'/acie  case  as  threw  upon  the  appel- 
lant the  burthen  of  proving  his  own,  and 
that  he  had  failed  to  do  so.  Their  Lord- 
ships cannot  assent  to  the  reasoning  by  which 
the  Judges  of  that  Court  have  arrived  at  the 
first  of  these  conclusions.  They  seem  to 
their  Lordships  in  some  passages  to  substi- 
tute speculation  for  proof ;  in  others,  as  for 
instance,  in  all  that  relates  to  Unopoorna's 
security,  which  they  treat  as  subsisting 
down  to  1854,  to  proceed  upon  a  miscon- 
ception of  the  facts  proved  ;  and  in  others 
to  draw  inferences  from  facts  proved  or  ad- 
mitted, which  are  not  the  necessary,  or  ev«n 
the  legitimate,  consequences  of  those  facts. 
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Their  Lordships  do  not  deny  that,  if  it 
lay  upon  the  appellant  to  prove  the  truth 
of  hi9  case,  he  has  very  imperfectly  done  so, 
and  that  exceptions  might  fairly  be  taken 
to  the  non-production  of  his  books  of  ac- 
count, and  to  the  non-appearance  of  Muddun 
Mohun  as  a  witness.  But  considering  that 
it  lay  upon  the  respondent  to  establish  a  clear 
and  consistent  case  for  setting  aside  his  own 
deed,  and  that  the  evidence  in  the  cause 
wholly  fails  to  do  so,  their  Lordships  are  of 
opinion  that  the  conclusion  to  which  the 
Principal  Sudder  Ameen  came,  was  just  and 
proper,  though  the  reasons  which  he  gives 
for  it  may  not  be  altogether  satisfactory. 
The  order,  therefore,  which  in  this  case  they 
will  recommend  to  Her  Majesty,  is  that  this 
«  appeal  be  allowed  ;  that  the  judgment  of  the 
High  Court  be  reversed ;  and  that,  in  lieu 
thereof,  an  order  be  made  dismissing  the 
appeal  to  that  Court  wiih  costs ;  and  further 
that  the  cross-appeal  be  dismissed.  The  re- 
spondent must  pay  the  costs  both  of  the  ap- 
peal and  of  the  cross-appeal. 

In  the*  next  case  to  be  disposed  of,  the 

Rajah    is    appellant, 

Rajalf  Saheb  Perhlad  Sein      and     Doorgapershad 
DoorgaperYh'adTewarree.      ^"^    others,    the    re- 

presentatives  of  Mud- 
dun  Mohun  Tewarree,  deceased,  are  the 
respondents. 

This  suit  was  brought  by  the  appellant  on 
the  31st  of  December  1861,  to  recover  pos- 
session of  two  mouzahs  forming  part  of  his 
zemindar}'  of  Ramnuggur,  from  the  respond- 
ents, **  in  reversal  of  an  allegation  of  mokur- 
ruree,  and  the  proceedings  of  the  Deputy  Col- 
lector and  Collector,  dated  the  Qlh  and  i6th 
June  1856."  He  also  claimed  a  refund  of 
a  small  sura  of  money,  being  collections  in 
deposit  paid  to  Muddun  Mohun  under  those 
proceedings,  and  the  mesne- profits  of  the 
mouzahs  between  1264  and  1269. 

His  case  was  that,  in  1849-50,  he  made 
over  these  villages,  or  their  produce,  to  Mud- 
dun Mohun  Tewarree,  who  "  lived  with 
him,"  in  consequence  of  the  execution  of  the 
security-bond  by  Ranee  Unopoorna,  '*  in  lieu 
of  allowance,"  for  hijs  rendering  service ;  that 
no  mokurruree  grant  of  them  was  ever  made 
by  him  ;  that  some  time  in  185 1,  he  discharg- 
ed Muddun  Mohun  from  his  service  for  bad 
faith,  whereupon  his  tenure  determined  ; 
and  that  the  moneys  in  deposit  in  the  Col- 
lectorate  had  been  paid  out  to  Muddun 
Mohun  upon  a  false  allegation  of  the  exist- 
ence of  a  mokurruree  grant,  which  the  Reve- 
nue officers  had  never  seen. 


The  case  of  the  respondents  was  that 
Muddun  Mohun  Tewarree  held  the  villages 
under  a  mokurruree  («*.  e.,  an  hcfeditarj  ten- 
ure at  a  fixed  rent)  granted  by  the  appellant 
on  5ih  Falgoon  1256  (February  1849),  as 
a  reward  for  services  already  rendered ;  that 
Muddun  Mohun  never  lived  with  the  appel- 
lant as  a  servant,  in  the  proper  sense  of  the 
term,  but  was  the  vakeel  of  the  Maharajah 
of  Nepaul,  and  resident  in  Calcutta.  The 
substantial  issues  settled  in  the  suit  were — 
firsty  whether  the  suit  was  barred  by  the 
Law  of  Limitation ;  secondly,  whether  the 
property  in  dispute  was  possessed  by  Mud- 
dun Mohun  by  virtue  of  a  mokurruree  grant, 
or  as  payment  for  service  from  1257  Fuslee; 
and,  if  by  the  mokurruree  grant,  whether 
that  grant  was  valid  or  not ;  ihirdly,  whe- 
ther Muddun  Mohun  Tewarree  was  a  servant 
of  the  appellant,  or  a  vakeel  of  the  Mahara- 
jah of  Nepaul,  residing  in  Calcutta. 

The  Zillah  Judge  found  that  the  suit  vas 
barred  by  the  Law  of  Limitation,  having  been 
instituted  more  than  twelve  years  of  the 
date  of  pottah  set  up  by  the  respondents, 
and  the  commencement  of  Muddun  Mohon's 
possession.  And  dealing  also  with  the  other 
two  issues  of  fact,  he  found  that  the  de- 
fendants had  had  possession  since  1256  Fuslee 
by  virtue  of  the  mokurruree  grant,  and  that 
that  grant  was  genuine  and  valid.  He,  there- 
fore, on  both  grounds,  dismissed  the  suit 

Their  Lordships  will  here  observe  that  it 
is  upon  the  latter  finding  alone  that  this 
decision  can  be  upheld.  For,  if  it  be  not 
established  that  Muddun  Mohun,  in  fact, 
held  possession  under  a  mokurruree  tenuis 
there  is  no  evidence  at  all  that  the  appellant 
knew  that  he  claimed  so  to  hold  it  at  any 
time  before  1856,  and  his  suit  would  be  in 
time.  On  the  other  hand,  if  that  fact  be 
established  in  favor  of  the  respondents. 
ihey  are  entitled  to  a  decree  upon  the  me- 
rits. The  liature  of  Muddun  Mchun's  tenore 
is,  therefore,  the  only  real  question  in  the 
cause. 

The  High  Court,  on  appeal,  affirmed  the 
decree  of  the  Zillah  Judge.  The  grounds 
assigned  by  the  Judges  were  that  the  ap- 
pellant had  failed,  in  their  opinion,  to  estab- 
lish the  precise  cas£  set  up  by  him ;  that 
there  was  no  proof  of  any  lease  other  than 
the  mokurruree  pottalr;  and,  therefore,  that 
Muddun  Mohun  must  be  taken  to  have  been 
in  occupation  of  the  lands,  either  under  no 
engagement  at  all,  which  was  highly  impro- 
bable, or  under  the  pottah  propounded  by  bi^ 
heirs  ;  and  the  judgment  ends  with  this  sen- 
tence :  **  We  incline  to  think  that  the  pro- 
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babilities  are  in  favor  of  the  latter  view  of 
the  case ;  and  as  we  are  not  satisfied  that 
the  decision  of  the  Court  below  is  wrong 
upon  the  merits,  we  see  no  reason  to  inter- 
fere with  the  judgment,  and  dismiss  the 
appeal." 

The  result  of  these  decrees,  if  they  stand, 
will  be  to  establish  against  the  appellant,  and 
all  who  claim  under  him,  the  right  ojf  the 
respondents  and  their  successors  to  hold  the 
villages  in  question  under  a  perpetual  here- 
ditary tenure  at  a  fixed  rent.  Their  Lord- 
ships proceed  to  consider  how  far  this  con- 
clusion is  justified  by  the  evidence  taken 
in  the  cause. 

The  witnesses  of  the  appellant  do  not 
greatly  differ  from  those  of  the  respondent 
as  to  the  origin  of  the  transaction.  They 
differ  somewhat  as  to  the  date  of  it,  but  all 
speak  to  a  visit  of  Muddun  Mohun  to  the 
appellant,  and  to  a  demand  by  the  former  of 
something  for  his  support.  Again,  those  for 
the  appellant,  whilst  they  treat  what  was 
given  as  being  a  retainer  for  future  services, 
admit  that  it  was  also  a  reward  for  past  ser- 
vices, including  that  of  procuring  the  secu- 
rity on  which  the  appellant  had  obtained 
possession  of  his  estate.  It  is,  moreover, 
clear  that  Muddun  Mohun  was  not,  in  the 
ordinary  sense  of  the  term,  a  servant  of  the 
appellant;  that  he  was  or  had  been  the 
vakeel  of  the  Maharajah  of  Nepaul;  that 
his  residence  was  in  Calcutta ;  and  that  what- 
ever services  he  had  rendered  or  was  to 
render  to  the  appellant  were  rendered  or 
to  be  rendered  there.  On  the  whole,  the 
weight  of  the  evidence  on  this  part  of  the 
case  is  in  favor  of  the  conclusion  that,  what- 
ever was  given  was  given  as  a  reward  for  a 
past  and  special  service .;  and  that  the  gift  was 
not  a  mere  assignment  in  the  nature  of  wages 
to  a  servant  for  continuing  services  deter- 
minable with  those  services  at  the  will  of 
the  master.  The  chief  and  irreconcilable 
discrepancy  between  the  witnesses  is  as  to 
subject  of  the  grant.  Those  for  the  appel- 
lant say  that  the  mouzahs  in  question  were 
then  under  lease  to  two  ticcadars,  and  that 
in  answer  to  Muddun  Mohun's  demand,  the 
appellant  caused  letters  to  be  written  to  those 
persons  directing  them  to  pay  their  rents  to 
Muddun  Mohun  and*  his  brother  Munnoo 
Tewarree,  who  was  to  remain  at  Ramnug- 
gur.  From  one  of  the  proceedings  which 
will  be  afterwards  mentioned,  though  not 
from  the  testimony  of  the  witnesses,  it 
appears  that  for  the  assignment  of  those  rents, 
which  amounted  together  to  nearly  1,000 
lupees  per  annum,  Muddun  Mohun  and  his 


brother  were  to  pay  the  appellant  a  reserved 
rent  of  81  rupees  per  annum.  And  it  has  not 
unnaturally  been  asked  why,  if  this  case  be 
true,  is  it  not  corroborated  by  the  production 
of  the  letters  to  the  ticcadars  or  by  some  evi- 
dence on  their  part,  or  by  proof  of  a  kubooleut 
from  the  Tewarrees  undertaking  to  pay  the 
reserved  rent  of  81  rupees. 

On  the  other  hand,  the  witnesses  for  the 
respondents  depose  that,  in  answer  to  Muddun 
Mohun's  demand  of  a  reward,  the  appellant 
caused  a  mokurruree  deed  of  the  two  villages 
to  be  then  and  there  drawn  in  the  name  of 
Muddun  Mohun,  and  signed  and  sealed  it  him- 
self. And  the  respondents  produce  a  deed 
which  purports  to  grant  to  Muddun  Mohun  a 
^^^^-^/r/ mokurmree  of  the  two  villages  on  an 
annual  jumma  of  136  rupees  to  be  enjoyed  by 
the  lessee  from  generation  to  generation.  Itap- 
pears  to  have  been  originally  on  plain  paper 
(for  the  memorandum  at  the  foot  of  it  shows 
that  the  respondents  before  filing  it  in  this  suit 
had  to  pay  a  penalty  for  getting  it  stamped). 
It  was  never  registered ;  and  as  set  out  at 
page  39  of  the  record,  it  does  not, appear  to 
bear  the  appellant's  signature.  It  was 
contended  at  the  Bar  that  the  impression  of 
his  seal  is  also  wanting.  Their  Lorclships 
cannot  think  that,  if  this  were  really  the  case, 
both  the  Courts  below  would  have  Omitted 
to  comment  on  these  material  defects  in  the 
document,  of  which  the  original  was  before 
them.  On  the  other  hand,  their  Lordships 
are  bound  to  say  that  the  evidence  before 
them,  so  far  as  they  have  hitherto  considered 
it,  is  far  from  being  satisfactory  proof  of  the  ^ 
grant  of  a  mokurruree  tenure. 

The  respondents  have  also  produced  the 
farkhutlee  or  receipt  (No.  24,  p.  39).  The 
importance  of  it  is  that  the  appellant  there- 
by purports  to  admit  the  receipt  of  the  rent 
of  the  villages  from  1256  to  1261  (1849  ^^ 
1854)  from  Baboo  Munnoo  LallTewarree, 
mokurrureedar.  The  dale  is  the  loth  of  By- 
sack  1261.  But,  in  their  Lordships'  opiixion, 
this  document  and  the  evidence  in  support 
of  it  are  extremely  suspicious.  On  the  face 
of  it,  it  does  not  bear  the  appellant's  signa- 
ture, but  that  of  some  other  person.  It 
was  written  on  plain  paper.  It  does  not 
specify  the  amount  paid,  and  it  treats  Munnoo 
Lall,  who  is  not  named  in  the  mokurruree 
deed,  as  the  mokurrureedar.  Again,  it  is^  a 
general  receipt  for  rents  which  would  in 
ordinary  course  have  been  paid  on  separate 
receipts,  at  dififerent  times,  during  four  or  five 
years.  The  witnesses  who  speak  to  it  say 
that  it  was  signed  by  the  Rajah  on  a  settle- 
ment of  accounts  between  him  and  Munnoo 
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Tewarree,  and  that  the  Rajah  then  requested 
IMunnoo  to  give  him  the  receipts  or  letters 
which,  he  had  received.  If  these  receipts 
were  returned,  they  are  not  produced ;  if  they 
were  retained,  no  sufficient  reason  is  assign- 
ed for  their  retention.  And  this  piece  of 
evidence  appears  to  be  so  far  from  advancing 
the  respondent's  case  that  it  throws  addition- 
al suspicion  upon  it. 

The  degree  in  which  the  proceedings 
which  took  place  after  the  re-atiachment  of 
the  zemindary  tend  to  corroborate  the  case 
of  either  party  remains  to  be  considered. 

On  the  26ih  October  1854,  the  Collector 
called  upon  the  appellant  to  make  a  return 
of  the  mouzahs  of  which  he  had  given  mo- 
kurruree,  simple  ticca,  and  zur-i-peshgee  ticca 
leases.  On  the  13th  November  1854,  the 
appellant  made  a  return  of  the  mokurruree 
tenures  created  by  him,  in  which  there  is 
no  mention  of  that  which  is  now  in  dispute. 
He  did  not  then  send  a  list  of  the  ticca 
leases,  but  promised  to  do  so  thereafter. 
On  this,  the  Collector  passed  an  order  that 
the  colleciions  should  be  made  from  the 
attached  estate,  without  regard  to  the  tenures 
create^  by  the  appellant.  The  persons 
affected  by  this  appealed  to  the  Commissioner, 
who,  on  the  27th  of  December  1854,  pass- 
ed an  order  reversing  that  of  the  Collector, 
and  directing  that  such  rents  only  as  the 
appellant  would  have  been  entitled  to,  had  he 
remained  in  possession,  should  be  collected  by 
the  manager.  Amongst  the  appellants,  whose 
names  and  claims  are  stated  in  the  Commis- 
sioner's proceedings,  Muddun  Mohun  Tewar- 
ree is  not  found ;  and  on  the  other  hand, 
certain  persons  claiming  to  be  simple  licca- 
dars  of  the  villages  in  question  are  so  found. 
On  the  14th  of  ]\Iarch  1855,  the  appellant, 
in  obedience  either  of  the  original  perwan- 
nah  of  the  26th  October  1854,  or  some 
subsequent  perwannah,  sent  to  the  Collector 
the  urzee  (No.  6,  p.  16),  in  which  he  says 
he  has,  on  inquiry  into  his  records,  had 
prepared  a  detailed  statement  (which  he 
forward?)  of  all  the  mouzahs  in  Raj  Ram- 
nuggur,  containing  the  names  of  the  ticca- 
dars  and  zur-i-peshgeedars,  and  the  names  of 
servants  to  whom  particular  mouzahs  have 
been  assigned  in  lieu  of  wages,  and  other 
particulars.  And  the  exhibits  Nos.  4  and 
5  (PP'  '5  ^"^  *^)  ^''^re  treated  by  the 
appellant's  Counsel  as  extracts  from  that 
statement.  These  relate  to  the  two  mouzahs 
in  question ;  state  that  Muddun  Mohun  is 
theticcadarof  bothat  jummas  which  makeup 
the  sum  of  81  rupees;  and,  further,  that  each 
virlage  is  held  **on  conditions  of  service." 


There  is  in  these  exhibits,  also  a  statement  of 
sums  under  the  head  of  expenses,  which  their 
Lordships  feel  some  difficulty  ii^  explaining 
or  in  reconciling  with  the  hypothesis  of 
either  party.  On  the  other  hand,  Mr. 
Pontifex,  for  the  respondents,  relies  strong- 
ly on  the  exhibit  No.  29,  which  is  signed 
by  one  Binda  Lall  as  the  Roojoonovees  on 
the  part  of  the  Rajah,  and  wa»  filed  in  the 
Collectorate  on  the  17th  of  October  1854. 
In  that  document,  Muddun  Mohun  Tewarree 
is  stated  to  be  mokurrureedar  of  the  two 
villages,  and  the  rents  payable  by  him 
amount  to  81  rupees. 

.There  are  some  receipts  which  show  that 
the  Surbarakur  afterwards  'received  rem 
from  Muddun  Mohun  as  mokurrureedar  on 
various  occasions;  but  these  receipts  being 
for  small  sums  do  not  show  whether  the 
total  annual  rent  received  was  8 1  rupees  or 
136  rupees.  It  is  further  shown,  and  this 
is  one  of  the  proceedings  impeached  by  the 
suit,  that,  on  the  9th  of  April  1855, 
Muddun  Mohun,  describinghimself  as  mokur- 
rureedar of  the  two  villages,  petitioned  for  a 
refund  of  the  rents  held  in  the  Collectorate 
in  deposit,  ^nd  named  a  sum  of  189  rupees 
as  the  amount  of  such  rents  under  an  order 
of  the  Commissioner  dated  the  28ih  of 
August  1856,  in  which  the  villages  are  de- 
scribed as  covered  by  the  mokurruree 
deed  executed  by  the  appellant.  There  is, 
however,  no  other  evidence  that  the  deed 
now  relied  upon  was  produced  before  the 
Revenue  authorities ;  and  their  Lordships 
doubt  whether  an  unstamped  paper  would 
have  been  received  by  any  such  officer. 
It  is  further  to  be  observed — and  this  fact 
has  been  strongly  pressed  against  the  re- 
spondents— that  in  his  petition  Muddun 
Mohun  described  himself  as  holding  the  two 
villages  at  jummas  aggregating  81  rupees, 
under  a  mokurruree  deed,  whereas  the  rent 
reserved  by  the  deed  now  produced  is  136 
rupees. 

Their  Lordships  must  observe  that  it  is 
difficult,  if  not  impossible,' to  extract  from 
the  proceedings  last  adverted  to  any  recogni- 
tion, binding  on  the  appellant,  of  Muddun 
Mohun  as  mokurrureedar  of  the  villages  in 
question,  under  the  deed  now  propounded, 
or  even  under  any  deed. 

The  jummabundee  filed  by  the  Roojoo- 
novees has  been  attacked,  and  the  character 
of  the  party  signing  it  was  impugned  by 
Muddun  Mohun  himself  in  lis  petition  at  p. 
29.  It  is  not  shown  under  what  circum- 
stances it  was  filed ;  and,  in  any  case,  it  was 
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filed  before  the  Collector's  order  of  the 
1 8th  of  October  1854,  and  cannot  be  treat- 
ed as  binding  on  the  appellant  in  equal 
degree  wiih  the  returns  made  by  him  in 
pursuance  of  that  order.  And,  lastly,  it 
states  that  the  rent  of  the  villages  is  81 
rupees,  and  is  so  far  inconsistent  with  the 
deed  now  produced.  The  appellant  cannot 
be  held  bound  by  the  form  of  the  Surbara- 
kur's  receipts,  or  by  the  proceedings  for  the 
refund,  to  which  he  was  no  party. 

Their  Lordships  are  not  insensible  to  the 
defects  in  the  appellant's  proof.  They  have 
already  intimated  that,  in  their  opinion,  the 
evidence  preponderates  in  favor  of  the 
hypothesis  that  whatever  was  given  was 
given  as  a  reward  for  past  services,  and 
was  not  recoverable  upon  the  dismissal  of 
Muddun  Mohun,  of  which  dismissal  there 
is,  in  fact,  no  proof.  They  have  also  pointed 
oat  that  the  appellant's  case  as  to  the 
nature  of  the  reward  might,  if  true,  have 
been  better  proved.  But  even  if  it  be  ad- 
mitted that  the  appellant  had  failed  to  estab- 
lish the  particular  case  alleged  by  him,  it 
does  not  follow  that  the  Courts  below  were 
right  in  leaping  to  the  conclusion  that  the 
respondents  had  established  their  right  to 
hold  the  lands  under  their  mokurruree 
tenure.  It  is  possible  that  the  reward  to 
Muddun  Mohun  may  have  been  an  assign- 
ment of  the  rent  of  the  villages  to  him  for 
his  life,  or  other  life-interest. 

The  appellant  is  the  zemindar;  as  such, 
he  has  a  primd-facie  title  to  the  gross  collec- 
tions from  all  the  mouzahs  within  his 
zemindary.  It  lay  upon  the  respondents 
to  defeat  that  right  by  proving  the  grant  of 
an  intermediate  tenure.  In  their  Lordships' 
opinion,  there  is  in  the  record  before  them  no 
satisfactory  proof  of  the  deed  relied  upon, 
or  of  any  right  or  interest  in  these  villages 
beyond,  at  most,  the  lifetime  of  Muddun 
Mohun  Tewarrce. 

On  the  other  hand,  they  have  felt  that  the 
respondents  have  the  concurrent  judgments 
of  the  two  Indian  Courts  in  their  favor; 
that  some  of  the  doubts  thrown  upon  the 
instrument,  produced  might  have  been  remov- 
ed if  the  original  instrument,  to  which  excep- 
tions, which  do  not  seem  to  have  been 
taken  in  the  Court  below,  have  been  taken 
here,  had  been  before  them ;  and  that,  if  that 
document  does  purport  to  bear  the  Rajah's 
seal  or  signature,  no  evidence  to  show  that 
it  is  a  forgery  has  been  given. 

They  have,  therefore,  somewhat  reluctantly 
come  to  the  conclusion  that  the  safer  course  is 
to  remit  the  cause  for  further  trial  on  additional 
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evidence.  If  it  shall  come  to  such  a  trial* 
the  duty  of  the  Court  which  tries  it  will 
be  to  require  satisfactory  proofs  of  the  genu- 
ineness of  the  mokurruree  deed  produced ;  for 
it  is  upon  that,  and  not  upon  the  defects  in 
the  appellant's  case,  that  the  right  of  the 
respondents  to  hold  these  villages  under  a 
perpetual  and  hereditary  tenure  at  a  fixed 
rent  must  depend.  The  order  which  their 
Lordships  will  humbly  recommend  Her  Ma- 
jesty to  make  on  this  appeal  is  that  the  ap- 
peal be  allowed,  and  the  decrees  of  both  the 
Zillah  and  the  High  Court  reversed,  and  that 
the  cause  be  remitted  to  the  High  Court 
wiih  directions  to  re-try  the  same  or  cause 
the  same  to  be  re-tried  upon  further  evidence 
on  the  first  issue  of  facts,  and  to  decide  the 
same  or  cause  the  same  to  be  decided  ac- 
cordingly. With  respect  to  the  costs  of  this 
appeal,  their  Lordships  propose  to  take  the 
course  which  has  been  followed  here  in  si- 
milar cases,  viz.y  to  cause  the  costs  of  both 
sides  to  b«  taxed,  and  to  make  it  part  of  the 
order  to  be  recommended  to  Her  Majesty  that 
these  costs  be  costs  in  the  cause  to, be  dealt 
with  by  the  High  Court. 

Ih  the  fourth  of  these  cases  the   Rajah 

of     Ramnuggur 

Rajah  Saheb  Perhlad  Sein  jg  ihe  appellant, 

Run  Bahadoor  Singh  and  others,      and    Run    Baha- 

door  Singh  and 
others  are  respondents.  In  this  case,  as  in 
the  last,  the  appellant  has  brought  his  suit 
to  recover  two  villages  which  the  respondents 
claim  to  hold  on  a  mokurruree  tenure  created 
by  him.  Their  title  is  founded  on  three 
deeds,  of  which  two  are  Bekbarut  deeds 
which  purport  to  have  been  executed  by  the 
appellant,  as  father  and  guardian  of  the  in- 
fant son  for  whom  he  originally  claimed  the 
zemindary,  on  the  i3thof  Jeyt  1250  (being 
some  time  in  1843-44);  and  the  third  is  a 
Sudruth  Puttur  or  deed  of  confirmation  pur- 
porting to  have  been  executed  by  the  appel- 
lant in  his  own  right  on  the  1 7th  of  Bhadoor 
1255  (1847-48).  The  appellant  impeached 
these  documents  as  forgeries  ;  and  there  may 
have  been  other  questions  to  be  tried  concern- 
ing them  The  Principal  Sudder  Ameen, 
however,  saw  fit  to  settle  one  issue  in  bar  in 
these  words,  viz.:  "  Does  limitation  apply  or 
not ;  and  when  must  the  cause  of  action  be 
said  to  have  arisen  in  this  suit  ? "  and,  on  the 
assumption  that  the  determination  of  the  suit 
depended  on  that  issue,  proceeded  at  once  to 
\xy  it. 

The  question  raised  by  the  issue  was  not 
whether  the  deeds  impeached  were  genuine, 
but  whether  the  appellant  wjis  precluded  by 
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the  Law  of  Limitation  from  showing  thai 
they  were  not  genuine,  and  the  twelve  years 
period  of  limitation  was  to  be  calculated,  not 
necessarily  from  the  date  of  the  deeds  im- 
peached, but  from  the  time  when  the  appel- 
lant, having  notice  of  them,  might  first  have 
brought  his  suit  to  impeach  them.  That  time 
the  appellant  alleged  to  be  the  27th  of  De- 
cember 1854,  in  which  case  his  suit,  which 
was  commenced  on  the  31st  of  December 
1 86 1,  was  in  time. 

The  Principal  Sudder  Ameen,  however, 
found  the  issue  against  him,  and  dismissed 
the  suit.  His  decision  proceeds  on  the 
ground  that,  on  the  7th  of  December  1858, 
the  appellant,  by  his  mooktear,  had  filed  a 
petition  before  the  Collector,  admitting  that 
the  respondent  Run  Bahadoor  Singh  was  mo- 
kurrureedar  of  the  villages  in  question,  and 
assenting  to  the  payment  of  some  rents  in 
deposit  to  him  out  of  the  Collectorate.  The 
Principal  Sudder  Ameen  held  thai  this  was 
an  admission  of  the  deeds  impeached,  and 
that  the  period  of  limitation  was  to  be  calcu- 
lated froQi  the  date  of  the  deeds.  His  deci- 
sion was  affirmed  in  effect  by  the  High  Court, 
and  ^the  question  is  whether  those  decisions 
can  stand.  It  was  almost  admitted  at  the 
Bar  that  they  cannot.  It  is  6bvious  that  the 
petiticfn,  if  taken  as  mere  proof  that  the  ap- 
pellant knew  of  the  title  asserted  by  the  re- 
spondents in  1858,  does  not  help  the  case, 
for  he  admits  that  he  knew  of  it  in  1854. 
On  the  other  hand,  to  treat  it  as  a  conclusive 
admission  of  the  genuineness  of  the  deeds, 
and  thence  to  infer  that  the  appellant,  having 
executed  them,  must  have  known  of  their 
existence  at  their  date,  is  10  determine 
against  him  upon  one  piece  of  evidence, 
which  may  be  capable  of  explanation,  the 
material  question  in  the  cause,  before  the 
issue  raising  that  question  has  been  sellled, 
and  without  giving  the  party  the  means  of 
bringing  forward  all  the  evidence  which  he 
may  have  to  adduce  upon  it. 

Their  Lordships,  therefore,  must  in  this  case 
advise  Her  Majesty  to  allow  the  appeal,  to 
reverse  the  decrees  of  both  the  Courts  below, 
and  to  remand  the  cause  for  trial  upon  its 
merits.  The  miscarriage  being  that  of  the 
Judge,  they  think  that  the  costs  of  this  appeal 
should  likewise  be  costs  in  the  cause,  and 
should  be  dealt  with  in  the  same  manner  as 
those  of  the  last  case. 

In  the  fifth  and  last  of  these  appeals  the 

Rajah  Saheb  Pcrhlad  Scin  ^^J^^   ^f    Ram- 

versus  nuggur    is    ap- 

Maharaja   Rajender  Kishore      pelJant,        and 

5"^*  the  '  Rajah     of 

Bettiah  is  the  respondent. 


The  suit  was  brought  by  the  api>ellant  to 
recover  5,000  beegahs  of  land  or  thereabouts, 
being  the  whole  or  larger  part«of  the  lands 
included  between  the  yellow  and  red  lines  on 
the  Map  No.  2,  which  is  one  of  the  exhibits 
in  the  cause;  and  with  them  the  right  d 
realizing  certain  profits  derivable  from  a 
bazaar  attached  to  the  fair  which  is  periodi- 
cally held  wiihin  them  at  a  place  called  Tri- 
benee.  The  question  between  the  parties 
is  therefore  simply  one  of  boundary,  9/2.,  whe- 
ther the  property  in  dispute  lies  within  the 
limits  of  the  zemindary  of  Ramnoggnr  or 
within  those  of  the  contiguous  zemindary  of 
Bettiah.  The  northern  boundary  of  that 
properly  is  the  River  Bechund,  which  in 
that  locality  is  the  frontier  line  between  the 
territories  of  British  India  and  the  Kingdom 
of  Nepaul. 

The  suit  has  been  decided  both  by  the 
Court  of  first  instance  and  also  by  the  High 
Court  of  Calcutta  upon  the  question  of  limit- 
ation. The  plaint  was  filed  on  the  31st  of 
December  1861. 

On  this  point  of  limitation,  the  respondent 
raised  two  distinct  questions.  He  alleged 
that  the  boundaries  between  the  two  Rajs  had 
been  fixed  and  adjudicated  by  a  decision  of 
the  Thakbust  (or  Survey)  authority,  dat^ 
the  nth  February  1848 ;  and  that,  under  Act 
XIII.  of  1 848,  the  appellant's  suit  was  barred, 
because  brought  more  than  three  years  after 
the  date  of  that  decision.  He  also  alleged 
that  it  was  barred  by  the  general  Law  of  Limit- 
ation. 

The  Principal  Sudder  Ameen,  who  first 
tried  this  case,  held  that  the  suit  was  barred 
by  both  the  special  and  the  general  I^w  of 
Limitation.  The  High  Court,  entertaining 
some  doubt  as  to  the  application  of  Act  XIII. 
of  1848  to  the  particular  case,  rested  its  deci- 
sion upon  the  general  Law  of  Limitation 
alone. 

In  the  course  of  the  argument  their  Lord- 
ships intimated  their  opinion  that  this  case  was 
not  within  Act  XIII.  of  1848,  because  the 
operation  of  that  Act  is  in  terms  limited  to 
awards  made  by  the  Revenue  authorities 
under  Regulation  VII.  of  1822,  Regulation  IX. 
of  1825,  and  Regulation  IX.  of  1833 ;  and  the 
learned  Counsel  for  the  respondent  had  failed 
to  show  that  the  Thakbust  proceeding  in  ques- 
tion was  an  award  made  under  either  of  those 
Regulations.  They  now  deem  it  right  to  ob- 
serve ihat,  having,  since  the  close  of  the  argu- 
ment, examined  the  Regulations  more  closely, 
they  are  not  prepared  to  say  that  the  Thakbust 
proceeding  of  the    nth  of  Febiuary  1848 
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ma}'  not  be  an  award  nnder  Regulation  IX.  of 
1825  within  the  meaning  of  the  Act;  for  al- 
though Regulation  VII.  of  1822  was  originally 
limited  in  its  operation  to  what  are  now 
known  as  the  North-Western  Provinces, 
many  of  its  provisions  were  by  Regulation  IX. 
of  1825  extended  to  the  Lower  Provinces  of 
Bengal ;  and  looking  at  the  2nd  and  3rd 
Sections  of  the  latter  Regulation,  and  at  Sec- 
tions 36  to  44  (both  inclusive)  of  the  Survey 
Manual  issued  by  the  Board  of  Revenue, 
their  Lordships  think  it  probable  that  Mr. 
Chapman,  as  Superintendent  of  Survey,  was 
daly  invested  with  power  to  determine  bound- 
ary disputes  by  an  award  under  the  34th 
Section  of  Regulation  VII.  of  1822,  and  may 
have  made  such  an  award  by  the  proceeding 
in  question.  The  proceeding  seems  to  have 
been  assumed  in  the  Courts  below  to  be  an 
award  within  the  scope  of  Act  XIII.  of  1848 ; 
and  if  the  determination  of  this  appeal  neces- 
sarily turned  upon  the  applicability  of  that 
Act  to  the  .present  case,  their  Lordships 
would  have  had  that  point  re-argued  with 
reference  to  the  Regulations  to  which  they 
have  drawn  attention. 

Their  Lordships,  however,  have  come  to 
the  conclusion  that  the  Courts  below  have 
properly  held  that  this  suit  is  barred  by  the 
general  Law  of  Limitation. 

The  appellant  comes  into  Court  admitting 
upon  the  face  of  his  plaint,  that  he  is  out  of 
possession,  and  has  been  so  for  more  than  ten 
years ;  and  the  date  which  he  assigns  to  his 
dispossession  is  the  20th  of  March  1851. 
Upon  the  issue  as  settled  by  the  Court,  it  lay 
upon  him  to  establish  that  he  was  in  posses- 
sion up  to  that  date;  or,  failing  in  that, 
that  the  date  at  which  he  or  some  former 
proprietor  of  Ramnuggur  was  last  in  posses- 
sion is  consistent  with  a  right'  to  institute 
this  suit.  Act  VIII.  of  1859,  Section  32, 
shows  that  the  plaintiff  is  bound  to  satisfy 
the  Court  that  his  right  of  action  is  not 
barred  by  lapse  of  time. 

In  the  present  case  the  Magistrate's  order 
of  the  26th  of  March  185 1,  certainly  did 
not  cause  the  dispossession.  As  far  as  its 
effect  can  be  gathered  from  the  document  at 
page  13,  if  it  proves  anything,  it  proves  that 
the  appellant  was  then  out  of  possession, 
and  had  been  so  at  all  events  since  the  date 
of  the  Thakbust  proceeding  of  the  nth  of 
February  1848.  It  does  not  in  any  degree 
prove  that  he  or  any  former  Rajah  of  Ram- 
nuggur had  been  in  possession  at  any  former 
period.  The  appellant  has,  however,  pro- 
duced evidence  to  show  that  in  point  of  fact 
he  was  in  possession  after  the  date  of  the 


Thakbust  proceeding,  and  up  to  1851.  But 
both  the  Courts  below  have  treated  that  evi- 
dence  as  unworthy  of  credit;  and  their  Lord- 
ships cannot  see  any  grounds  for  holding  that 
they  were  wrong  in  that  conclusion.  That 
there  was  any  possession  adverse  to  the  Rajah 
of  Betiiah  after  the  date  of  the  Thakbust 
proceeding  seems  highly  improbable. 

Great  stress  is  then  laid  upon  the  report 
and  proceedings  of  the  Commissioners  who  in 
1847  settled  the  frontiers  of  Nepaul  and 
British  India;  and  on  the  evidence  given  in 
this  cause  by  two  of  the  Nepaulese  Commis- 
sioners. The  effect  of  the  official  documents 
is  merely  to  show  that  as  between  the  two 
Governments  it  "was  settled  in  January  1847, 
that  whatever  was  north  of  the  Bechund, 
within  certain  limits  beginning  from  the 
Tribenee  Gh^t,and  extending  to  Gurh  Somes- 
sur,  was  to  be  treated  as  Nepaulese,  and  all 
south  of  that  river  as  British,  territory.  It 
is  true  that  one  document  recommends  that 
the  Amlah  of  Ramnuggur  should  be  directed 
not  to  make  any  collections  north  of  the 
Bechund,  and  that  another  speaks  of  settling 
the  boundary  of  Ramnuggur.  But  it  is  to 
be  observed  that  if  Afap  No.  2  be  com[)ared 
with  any  good  general  Map  of  India,  and  the 
frontier  line  of  Nepaul,  and  the  course  of  the 
River  Bechund  be  carefully  examiiied/it  will 
be  found  that  a  considerable  portion  of  the 
tract  south  of  the  Bechund,  which,  was  the 
subject  of  discussion,  lies  beyond  the  red  line 
on  Map  No.  2,  and  within  the  admitted  limits 
of  Ramnuggur.  And  it  was  far  from  impro- 
bable that  the  Commissioners  and  the  Resi- 
dent should  speak  of  all  the  lands  south  of 
the  Bechund  as  Ramnuggur  without  advert- 
ing to  the  precise  boundary  line  between 
that  and  the  contiguous  zemindary  of  Bettiah, 
with  which  they  had  no  concern.  Again,  the 
testimony  of  the  two  Nepaulese  Commission- 
ers proves  at  most  that,  according  to  their 
information  at  the  time,  the  collections  of  the 
Tribenee  Fair,  and  the  lands  immediately 
south  of  the  J^echund  River  at  that  point, 
were,  in  1847,  tn  the  possession  of  the  Rajah 
of  Ramnuggur,  who  has  since  been  dispossess- 
ed by  the  Rajah  of  Bettiah.  The  evidence 
might  be  worth  something  if  it  stood  alone  ; 
but  when  opposed  by  that  which  is  to  be 
gathered  from  the  contemporaneous  Thakbust 
proceeding,  it  is  really  worth  little  or 
nothing. 

From  that  proceeding  it  appears  clearly 
that  before  January  1 846,  the  boundary  be- 
tween the  two  zemindaries  was  in  dispntCi 
and  that  on  the  ist  of  February  of  that  year, 
Mr.  Yule,  the  ticcadar  of  Ramnuggur,  under 
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the  Collector,  invoked  the  aid  of  the  Super- 
intendent of  Survey,  complaining  that  in  the 
Fusl^e  year  1253  the  Bettiah  Rajah  had 
forcibly  collected  the  proceeds  of  the  fair. 
The  inference  is  that  if  he  had  ever  had 
possession  of  the  lands  on  which  the  fair  is 
held,  he  had  then  been  dispossessed.  The 
Bettiah  Rajah,  on  the  2nd  of  May  1846, 
brought  his  case  before  Mr.  Chapman,  and 
asserted  that  the  lands  in  question  had  been 
always  part  and  parcel  of  the  zemindary.  The 
Map  No  2  was  then  made.  The  Amlah  on 
both  sides  pointed  out  what  each  side  con- 
sidered the  boundary  line ;  and  these  are  de- 
signated by  the  red  and  yellow  lines  upon  the 
Map.  Mr.  Chapman,  however,  delayed  to 
make  any  final  order  in  the  matter  before 
the  decree  of  the  Sudder  Court  affirming 
the  title  of  the  appellant  had  been  made. 
It  is  proved  that  the  appellant  then  executed 
a  mookternamah  in  the  name  of  Lalla  Sohur 
Dutt,  and  appeared  by  that  person  in  the 
subsequent  proceedings ;  and  he  roust  be 
taken  to  have  then  adopted  the  proceedings 
of  Mr,  "^ule,  who  seems,  on  the  appellant's 
appearance,  to  have  retired  from  the  contest. 
The^nal  judgment  of  Mr.  Chapman  was  on 
the  nth  oF  February  1848,  as  has  been  al- 
ready stated.  It  held  on  the  proofs  of  pos- 
session before  him,  that  the  greater  part,  if 
not  the  whole,  of  the  lands  between  the  yel- 
low and  the  red  lines,  with  the  right  to  the 
profits  of  the  fair,  belonged  to  Bettiah,  and 
settled  a  line  of  demarcation  which,  if  not 
identical  with  the  red  line,  at  least  includes 
the  lands  which  are  the  subject  of  this  suit 
within  the  limi  s  of  Betiiah. 

Now,  whatever  be  the  effect  of  that 
proceeding,  and  whether  it  were  or  were  not 
an  award  under  Regulation  VII.  of  1822, 
it  cannot  be  treated  as  being  other  than  a 
material  piece  of  evidence  upon  the  question 
of  possession  now  under  consideration.  To 
discredit  it,  their  Lordships  hawe  been  refer- 
red to  the  proceedings  before  tne  Magistrate 
on  the  2ist  of  March  1851  (No.  19),  and 
to  the  decree  in  the  civil  suit  which  was 
brought  thereon  (No.  20).  But  these  seem 
to  their  Lordships  not  to  relate  to  the  lands 
how  in  question  or  to  the  effect  of  Mr. 
Chapman's  proceeding:  but  to  other  lands 
and  to  a  question  of  boundary  settled  by 
some  other  proceeding.  Their  Lordships 
think  that  this  proceeding  before  Mr.  Chap- 
man establishes  that  the  property  in  dispute 
was  then  in  the  possession  of  the  Bettiah 
Rajab,  and  that  there  is  no  satisfactory 
evidence  that  it  has  ever  since  ceased  to 
be  so. 


They  further  think  that  this  careful  local 
investigation  conducted  in  the  presence  of 
both  parties,  and  implying  that*lhe  property 
in  dispute  had  always  formed  part  of  th« 
Bettiah  zemindary,  casts  upon  the  appellant 
the  burthen  of  showing  by  satisfactory  coan- 
ter-evidence  at  what  precise  lime,  if  ever, 
the  Rajah  of  Ramnuggur  was  in  possession 
of  it.  And  their  Lordships  agree  with  the 
Judges  of  the  High  Court  that  this  he  has 
failed  to  do.  There  may  have  been  assertions 
of  right,  such  as  were  likely  to  occur  in  j 
respect  of  a  tract  of  wild  and  jungly  land 
on  the  confines  of  two  large  estates ;  bm  of 
an  actual  legal  possession,  and  of  the  deter- 
mination of  it  at  any  given  time,  there  is 
no  proof.  And  their  Lordships  must  observe 
that  it  is  a  fallacy  to  [treat  the  appellant,  as 
one  of  the  reasons  in  the  petition  of  appeal 
seems  to  treat  him,  as  having  necessarily 
twelve  years  from  the  date  of  ihe  estab- 
lishment  of  his  title  in  which  to  enforce  this 
claim.  For  he  did  not  come  in  under  a  new 
title:  he  merely  established  his  right  to 
succeed  to  the  former  Rajah  of  Ramnuggur; 
and  if  the  right  of  that  Rajah  to  sue  for  tbe 
property  in  question  was  barred  by  the  Law 
of  Limitation,  the  right  of  the  appellant 
was  also  barred. 

Their  Lordships,  therefore,  think  that  the 
decrees  under  appeal  may  be  supported  on 
the  ground  slated  by  Mr.  Justice  Morgan, 
viz.,  that  even  if  the  appellant  was  allowed 
to  deduct  the  full  period  during  which  this 
suit  concerning  the  Raj  was  pending,  he 
had  failed  to  show  that  he  had  a  right  of 
suit  which  accrued  to  him  during  the  legal 
period  of  limitation. 

If,  however,  it  were  granted  that  a  right 
of  action  accrued  to  the  appellant  at  the 
date  of  the  Thakbust  proceeding — and  their 
Lordships  think  it  impossible  on  the  evidence 
to  fix  the  dispossession  at  a  later  date — tbe 
suit  would  nevertheless  fall  within  the  twelve 
years'  limitation,  unless  the  appellant  could 
show  that  he  is  entitled  to  deduct  the  whole 
or  some  part  of  the  period  between  February 
1848  and  the  beginning  of  1858.  And  to 
support  this  claim  to  deduction,  he  must 
show  that  during  the  period  to  be  deducted, 
he  was,  in  the  words  of  the  Regulation, 
"from  good  and  suflicient  cause  precluded 
from  obtaining  redress." 

Their  Lordships  would  have  great  difficul- 
ty in  affirming  the  proposition  that  such 
good  and  sufficient  cause  had  here  been 
shown  to  exist.  The  appellant's  title  to 
Ramnuggur  was  established  in  the  Courts 
of  India  in  September  1846;  he  was  put  in 
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possession  of  the  property  in  June  1848, 
though  between  May  1854  and  some  day  in 
the  beginniftg  of  1858  it  was  again  under 
attachment.  How  can  it  be  said  that,  in 
these  circumstances,  he  was  between  1848 
and  1858  precluded  from  maintaining  a  suit 
for  protecting  his  zemindary,  and  recovering 
lands  taken  from  it  by  encroachment?  It 
would  be  very  dangerous,  in  their  Lordships' 
opinion,  to  lay  down  as  a  rule,  that  the  pen- 
dency of  an  appeal  to  England  puts  the  parly 
who,  subject  to  that  appeal,  is  the  owner  of  an 
estate,  under  a  legal  disability  to  bring  a  suit 
in  that  character  against  third  parties. 

The  cases  in  the  7th  Moore's  Indian  Appeals 
which  have  been  cited  are  very  dis- 
tinguishable from  the  present.  In  Troup  vs. 
the  East  India  Company,*  the  good  and 
sufficient  cause  was  insanity,'  a  personal 
disability  ejusdem  generis,  with  infancy, 
which  is  specified  in  the  Regulations.  In 
Rajah  Enayet  Hossein  w.Sayud  Ahmed  Reza, 
the  facts  are  complicated ;  but  it  will  be 
found  that  the  decision  proceeded  on  the 
ground  that  the  title  upon  which  the  plainc- 
ifif  sued  had  only  accrued  lo  him  on  the 
15th  of  January  1842,  when  Her  Majesty's 
Order  in  Council  had  determined  the  right  of 
succession  to  be  in  the  general  heirs  according 
to  the  Sheah  law  of  succession,  and  that  the 
suit  to  which  the  bar  was  pleaded  had  been 
commenced  in  February  1852.  Here  the  ap- 
pellant's tiile  to  Ramnuggur,  subject  to  the 
appeal  to  England,  was  complete  in  1846. 

Their  Lordship-?,  therefore,  must  humbly 
advise  Her  Majesty  to  dismiss  this  appeal, 
and  to  affirm  the  decrees  of  the  Courts 
below,  with  costs. 


The  15th  March  1869. 
Present  : 
Lord  Chelmsford,  Sir  James  \V.  Colvile,  Sir 
Robert  Phlllimore,  Lord  Justice   Selwyn, 
Lord  Justice  Giffard,  and   Sir  Lawrence 
Peel. 

Saccession— Inheritance— Rajdom— Custom 

— Seniority. 

On  Appeal  from  the  Hicrh  Court  at  Cal- 
cutta.^ 

Neel  Kisto  Deb  Burmono 

versus 

Beer  Chunder  Thakoor  and  others. 

In  a  suit  for  succession  to  a  Raj,  the  rig^ht  to  which 
was  founded  on  family  custom  governing-  the  succession, 

•4  W.  R.  III. 

t  From  the  judgment  of  Norman,  Oificiating  C.J., 
and  Kemp,  y.,  in  Regular  Appeal  No.  245  of  1864, 
decided  26th  September  1864 — See  i  W.  R.,  177. 


the  plaintiff  stated  that  he  was  the  oldest  living  mem- 
ber of  the  clas3  out  of  which  the  successor  could  alone 
be  appointed,  and  that  the  predecessor  of  the  last,Rajah 
had  promised  to  appoint  him  the  plaintiff.  The  defendant 
contended  that  the  choice  of  the  Kajah  within  a  certain 
class,  within  which  he  was  included,  was  absolutely  free 
and  could  not  be  controlled  by  the  wishes  of  a  former 
Rajah. 

Held  that  where  there  was  evidence  of  a  power  of 
selection,  the  actual  observance  of  seniority  even  in  a 
considerable  series  of  successions  could  not  of  itself 
defeat  a  custom  which  established  the  right  of  free 
choice,  and  that  even  if  the  instances  had  been  uniform 
and  without  exception,  that  alone  would  not  be  suffi« 
cient  to  support  the  plaintiff's  case. 

Where  the  custom  required  the  union  of  two  things  to 
constitute  the  legal  heir,  vie.,  seniority  in  age  and  near- 
ness of  kin,  a  claimant  who  has  but  one  of  these  quali- 
fications (seniority)  cannot  be  entitled  to  succeed  by  the 
family  custom. 

Held  that  the  general  rule  of  Hindoo  Law,  which  gives 
a  preference  as  heir  to  the  whole  blood  over  the  half 
blood,  extends  also  to  a  raj,  in  the  absence  of  evidence 
showing  that  the  family  custom  by  which  the  succession 
to  the  rajdom  is  governed  supersedes  the  general  law. 
Where  a  custom  is  proved  to  exist,  it  super^des  the  ge- 
neral law;  but  the  general  law  still  regulates  all  beyond 
the  custom. 

This  is  an  appeal  from  a  decision  of  the 
High  Court  at  Calcutta  which  reversed  a 
decision  of  the  Principal  Sudden  Ameen  of 
the  Zillah  of  Tipperah.  The  suit"  was  one 
in  the  nature  of  an  ejectment  brought  by  the 
appellant,  the  half-brother  .of  the  late  Rajah 
of  Tipperah,  Essan  Chunder,  against  the  re- 
spondent. Beer  Chunder  Thakoor,  the  uterine 
brother  of  Essan  Chunder,  and  against  the 
other  respondents,  to  recover  a  very  valuable 
zemindary,  being  that  part  of  the  Royal  pos- 
sessions of  the  Rajah  of  Tipperah  which  lies 
within  the  Indian  territories  of  the  British 
Crown.  The  Rajah  of  Tipperah,  though  in 
respect  lo  these  lands  subject  to  the  laws  and 
Courts  of  British  India,  is,  in  fact,  an  inde- 
pendent Prince  with  a  considerable  territory 
known  as  the  Tipperah  Hills  ;  and  as  the  title 
to  the  zemindary  and  to  the  Raj  is  the  same, 
the  dispute  respecting  the  former  involves  a 
question  of  the  right  of  succession  to  the 
musnu  1  or  throne  of  the  independent  Princi- 
pality. The  respondent,  Beer  Chunder,  has 
been  acknowledged  by  the  British  Govern- 
ment as  de  facto  Sovereign  of  Tipperah ;  but 
this  acknowledgment  has  been  regarded  in 
the  Court  below  as  determining  nothing  more 
than  his  present  and  actual  possession  of  the 
throne ;  and  their  Lordships  will  deal  with 
the  question  between  the  parties  as  if  the 
litigation  were  between  two  ordinary  subjects 
of  the  Crown  upon  a  disputed  title  to  the 
lands  within  the  jurisdiction  of  the  Indian 
Courts. 

The  appellant  included  originally  as  de- 
fendants to  the  suit  k)ur  persons  besides  the 
respondent    Beer  Chunder,    viz.^  the  third, 
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fourth,  fifth,  and  sixth  named  defendants  in 
the  appeal,  being  the  spiritual  guide  and 
the  Servants  of  the  deceased  Rajah.  He 
charged  that  these  four  defendants  colluded 
with  Beer  Chunder  to  obtain  by  fraud  the  Raj 
and  the  zemindary  in  question.  Another  de- 
fendant, the  second  on  the  record,  was  made 
a  defendant  on  his  own  petition.  He  was 
an  illegitimate  son  of  Kristokishore,  the 
father  of  the  claimant  and  Beer  Chunder ;  and 
the  ladies  whose  names  appear  on  the  record, 
being  the  mothers  of'  infants  whose  legiti- 
macy was  disputed,  were  made  parties  by 
the  act  of  the  High  Court  on  a  petition  ad- 
dressed to  it  in  the  progress  of  the  litigation. 
In  disposing  of  this  appeal,  however,  it  is 
unnecessary  in  their  Lordships'  view,  to  con- 
sider the  cases  made  for  or  against  any  of 
these  parties.  It  will  be  sufficient,  for  the 
purpose  of  their  decision,  to  treat  the  suit  as 
being  in  the  nature  of  an  ejectment  brought 
by  the  appellant  against  the  respondent 
Beer  Chunder  alone. 

The  Rajah,  Essan  Chunder,  had  one  legiti- 
mate son^Brogendro  Chunder,  who  survived 
him.  He  was  not  made  a  defendant  in  this 
suit.  •  He  died  after  its  commencement  at 
some  early  stage  of  its  progress;  but  this 
event  affects  in  no  way  the  questions  either 
of  law'or  fact  at  issue  in  this  suit. 

After  Essan  Chunder's  death,  Beer  Chunder 
claimed  and  obtained  the  throne.  His  claim 
was  founded  on  an  appointment  of  him  as 
Jobraj  by  Essan  Chunder,  the  deceased  Rajah, 
who,  it  was  alleged,  had  the  day  before  his 
death,  being  the  i6th  Srabun  1269,  or  the 
31st  July  1862,  duly  appointed  Beer  Chunder 
Jobraj,  his  legitimate  son  Brogendro  Chunder, 
Burra  Thakoor,  and  an  illegitimate  son  Kurta. 
The  fact  of  this  appointment  was  denied  by 
the  plaintiff,  who  charged  it  to  be  false  and 
fraudulently  concocted  between  Beharry 
Gossam,  the  family  priest,  Brojomohun 
Thakoor,  Goorodoss  Burdhun,and  Bissonauth 
Goopto,  all  officers  in  considerable  trust  and 
employment  under  the  deceased  Rajah,  and 
who  are  respectively  the  third,  fourth,  fifth, 
and  sixth  defendants  on  the  record. 

Before  the  institution  of  the  plaintiff's  suit, 
the  second  defendant,  Chuckerdhuj,  filed  a 
suit  of  a  similar  character  with  the  present, 
against  Beer  Chunder  and  others;  and  the  pre- 
sent plaintiff  intervened  in  it  as  a  defendant. 
That  suit  and  the  present  were  treated  as 
substantially  involving  the  same  questions, 
and  were  heard  together ;  much  of  the  evi- 
dence in  this  suit  was  taken  in  the  other. 
The  suit  of  the  second  defendant,  Chucker- 
dhuj, was  dismissed  by  the  Principal  Sudder 


Ameen  on  the  ground  of  his  illegitimacy;  be 
did  not  appeal  from  that  decision,  aDdhiscteim 
may,  therefore,  be  treated  as  no  longer  in  ques- 
tion. 

It  is  not  necessary  to  con<;ider  minatel? 
the  pleadings  in  the  cause,  or  the  issues  set- 
tled between  the  parties.  Their  Lordships 
will  only  observe,  in  answer  to  an  argumeat 
of  Mr.  Field  upon  these  issues,  that,  in  their 
judgment,  they  do  not  in  any  degree  relieve 
ihe  appellant  from  the  obligation  which  lay 
upon  him  as  plaintiff  in  a  suit  in  the  nature  ^ 
of  an  ejectment,  of  recovering  by  the  strength 
of  his  own  title,  and  of  showing  not  merelj 
that  the  defendant's  title  was  bad,  but  that 
failing  that  title,  he,  the  plaintifif,  was  en- 
titled to  the  possession  of  the  lands  in  ques- 
tion. 

The  questions  to  be  determined  upon  this 
appeal  are  simply  these — 

1.  Had  Essan  Chunder  the  power  of  appoint- 
ing Beer  Chunder  Jobraj  in  preference  to  the 
appellant  ^ 

2.  Did  he  in  fact  so  appoint  Beer  Chunder? 

3.  Supposing  there  was  no  valid  appoint- 
ment of  Jobraj.  who  was  entitled  to  succeed 
to  the  Raj  and  the  zemindary  in  qaestion,  or 
is  now  entitled  thereto  ? 

The  two  latter  questions  were  decided  in 
favor  of  the  appellant  by  the  Principal  Sad- 
der Ameen;  all  three  questions  have  been 
determined  by  the  High  Court  in  favor  of 
the  respondent. 

it  is  admitted  that  the  right  of  succession 
to  both  Raj  and  zemindary  is  governed,  not  by 
the  general  law,  but  by  koolachar,  or  family 
custom.    This  custom  had  been  the  subject  of 
investigation,  trial,  and  decision  in  the  Coarts 
of  the  East  India  Company  in  the  early  part 
of  this  century.     The  cases  are  reported  in 
the  I  Sudder  Dewanny  Adawlut  Reports,  and 
in  the  second  and  third  volumes  of  the  same 
work.    These  cases  establish  that,  according 
to  the  custom,  a  reigning  Rajah  should  name 
a  Jobraj  and  Burra  Thakoor,  of  whom  the 
first  succeeds  to  the  Throne,  and  the  latter 
to  the  office  of  Jobraj.      Both  parties  to  this 
appeal  admit  the  custom  so  far.     It  is,  however, 
contended   by   the  appellant,   that   if  Essan 
Chunder  appointed  a  Jobraj,  he  was  bound  to 
appoint  him  partly  on  account  of  an  alleged 
promise  or  intention  on  the  pan  of  the  for- 
mer Rajah,  Kristokishore,  and  partly  on  the 
ground  that  he  was  the  oldest  living  member 
of  the  class  out  of  which,  according  to  the 
family  custom,  a  Jobraj  could  alone  be  selected. 
On  the  other  hand,  the  respondent  insists  that 
the  choice  of  the  reigning   Rajah,  at  least 
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within  a  certain  class,  is  absolutely  free,  and 
cannot  be  controlled  by  the  wishes  of  a  forn^er 
Rajah,  had  tiny  such,  in  fact,  been  expressed 
in  favor  of  the  appellant. 

On  the  argument  of  this  appeal  before  their 
Lordships,  the  appellant^s  preferential   title 
by  seniority  to  the  Jobrajship  was  sought  to 
be  established  by  evidence  of  a  family  custom 
to  be  collected  from  the  instances  given  in  the 
genealogy  of  actual  successions.     But  where 
there  is  evidence  of  a  power  of  selection,  the 
actual  observance  of  seniority  even  in  a  con- 
siderable series  of  successions  cannot  of  itself 
defeat  a  custom  which  establishes  the  right  of 
free  choice;  and  had  the  instances  been  uni- 
form and  without  exception,  that  alone  would 
not  have  been  sufficient  to  supp->rt  the  appel- 
lant's case.     Such  uniformity  of  practice  was, 
however,   not  proved,  for  several   instances 
appear  of  infants  appointed  to  the  ofBce  of 
Job  raj,  whilst   relatives  within   the   custom, 
and  older  in  years,  were  living.  This  evidence, 
therefore,  failed.     Still  it  was  open  to  the 
appellant  to  contend,  as  he  did,  that,  in  de- 
fanit  of  any  appointment  to  either  office,  se- 
niority of  age  constituted  a  title  by  descent  to 
this  Raj ;  and  to  this  latter  branch  of  the  argu- 
ment insisted  on  by  the  learned  Counsel  for 
the    appellant,    their    Lordships    will    now 
direct  their  attention. 

The  question  now  to  be  considered  is  whe- 
ther, assuming  no  valid  title  to  the  office  of 
Jobraj  to  have  been  conferred  on  the  re- 
spondent Beer  Chunder,  the  appellant  estab- 
lishes a  title  by  seniority.  It  is  not  denied 
that  his  title  to  succeed  must  be  made  out  as 
legal  heir  to  the  last  Rajah.  Kssan  Chunder. 
Theplaintiff  is  senior  in  years  to  Beer  Chunder ; 
he  was  the  half-brother  of  Essan  Chunder,  and 
Beer  Chunder  is  Essan  Chunder's  brother  bv 
the  whole  blood.  By  the  general  Hindoo 
Law,  Beer  Chunder  would  be  the  heir  to  Essan 
Chunder*  in  preference  to  his  half-brother, 
were  it  a  disputed  succession  to  divided  pro- 
perty. The  learned  Counsel  for  the  appellant 
have,  however,  contended  that  this  preference 
of  whole  blood  to  half  blood  does  not  extend 
to  a  Raj ;  and  to  support  this  contention  they 
relied  on  the  rule  which  obtains  in  certain 
cases  of  undivided  ancestral  estate,  when 
brothers  of  the  whole  and  half  blood  are  on 
the  same  footing. 

The  rule  on  which  they  insisted  is  this, 
that  in' the  case  of  a  raj  or  kingdom,  or  other 
impartible  estate  descending  by  inheritance 
to  a  sole  heir,  the  Couit  must  view  ilic  pro- 
perly as  though  it  were  joint  estate — part  of 
an  undivided  joint  ancestral  estate — and  apply 
the  law  applicable  to  such  an  estate  with  a 


view  to  the  selectipn  of  the  eldest  from  those 
who  would  be  equal  in  degree  as  co-parceners. 
This  position  was  advanced  in  the  High  Court 
without  success.  The  Court  observed  that 
no  authority  had  been  cited  in  its  support, 
and  treated  the  doctrine  as  novel  and  un- 
Ivnown  to  them.  The  argument  has  been 
strongly  urged  by  Mr.  Bell,  and  their  Lord- 
ships will  give  their  reasons  for  concurring 
in  the  opinion  which  was  expressed  by  the 
High  Court,  somewhat  more  i\\\\y  than  was 
donp  in  that  Court. 

The  normal  state  of  every  Hindoo  family  is 
joint.  Presumably  every  such  family  is  joint 
in  food,  worship,  and  estate. 

In  the  absence  of  proof  of  division,  such 
is  the  legal  presumption  ;  but  the  members  of 
the  family  may  sever  in  all  or  any  of  these 
three  things.  The  family  in  which  a  title  to  a 
kingdom  exists  in  one  member  follows  this 
general  law,  but  it  follows  it  in  part  only ;  for 
the  succession  to  a  kingdom  is  an  exception 
to  it  from  the  very  nature  of  the  thing  {see  I 
Sirange's  Hindoo  Law,  p.  198)  :  the  family 
may  have  property  distinct  from  that  to  which 
a  sole  heirship  belongs,  and  may  continue 
joint.  Still,  when  a  Raj  is  enjoyed  and  in- 
herited by  one  sole  member  of  a  family,  it 
would  be  to  introduce  into  the  law,  by  jiidicial 
construction,  a  fiction,  involving  also  a  con- 
tradiction, to  call  this  separate  ownership, 
though  coming  by  inheritance,  at  once  sole 
and  joint  ownership,  and  so  to  constitute  a 
joint  ownership  without  the  common  inci- 
dents of  co-parcenership.  The  truth  is,  the 
title  to  the  throne  and  the  Royal  lands  is,  as 
in  this  case,  one  and  the  same  title.  Survivor- 
ship cannot  obtain  in  such  a  possession  from 
its  very  nature ;  and  there  can  be  no  commu- 
nity of  interest :  for  clainis  to  an  estate  in 
lands,  and  to  rights  in  others  over  it,  as  to 
maintenance,  for  instance,  are  distinct  and 
inconsistent  claims.  As  there  can  be  no  such 
survivorship,  title  by  survivorship,  where  it 
varies  from  the  ordinary  title  by  heirship, 
cannot,  in  the  absence  of  custom,  furnish  the 
rule  to  ascertain  the  heir  to  a  property  which 
is  solely  owned  and  enjoyed,  and  which  passes 
by  inheritance  to  a  sole  heir.  In  the  Shiva- 
gunga  case  (9  Moore's  Indian  Appeals),  it  is 
stated  in  a  judgment  which  underwent  the 
most  careful  consideration  by  their  Lordships, 
that  there  are  in  the  Hindoo  Law  two  leading 
rules  ot  inheritance- -that  founded  on  the 
religious  duly  and  superior  efficacy  of  obla- 
tion and  sacrifice ;  and  that  of  survivorship. 
Wh'jre  the  latter  rule  cannot  apply,  the  for- 
mer must  be  resorted  to.  Now,  this  rulepf 
religious  obligation  and  priority   marks   the 
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brother  of  the  whole  blood  as  preferable  heir 
in  succession  to  the  estate  of  his  brother,  over 
the  Urother  of  the  half  blood  only.  The 
reason  given  is  that  he  offers  more  sacrifices, 
and  benefits  more  the  manes  of  the  dead  of 
his  family : — in  their  eyes  a  real  substantial 
ground  of  preference.  In  nature  also,  he 
is  nearer,  and  therefore  satisfies  the  de- 
scription nearer  of  kin.  Since,  then,  the  cus- 
tom in  this  family,  where  no  appointment  of 
Jobraj  or  Burra  Thakoor  has  been  made,  re- 
quires the  union  of  two  things  to  constitute 
the  legal  heir,  viz,,  seniority  in  age  and 
nearness  of  kin  (which  in  truth  is  in  confor- 
mity with  the  general  law  of  Royal  descent), 
and  the  claimant  has  but  one  of  these  qualifi- 
cations in  himself,  viz.,  seniority,  he  does 
not  entitle  himself  by  the  family  custom. 
There  is  no  trustworthy  evidence  that  the  cus- 
tom supersedes  the  general  rule  as  to  the  pre- 
cedence of  the  whole  over  the  half  blood. 
The  custom  i<?  silent  on  that  point.  Where 
a  custom  is  proved  to  exist,  it  supersedes  the 
general  law,  which,  however,  still  regulates 
all  beyond  the  custom.  On  general  principles, 
therefore,  the  Hindoo  Law  must  be  resorted 
to  in«this  case,  and  that  does  not  favor  the 
appellant's  claim :  for,  unless  where  survivor- 
ship furnishes  an  exception,  the  whole  blood 
is  preferred. 

The  decision  of  this  question  alone  would 
justify  the  dismissal  of  this  appeal  ;  but  their 
Lordships  think  it  right  to  review  also  the 
decision  of  the  High  Court  on  the  facts  as  to 
the  appointment. 

The  facts  stated  by  the  de  facto  Rajah  and 
deposed  to  by  his  witnesses  on  this  part  of 
the  case  are  few  and  simple.  The  fact  that 
the  Rajah  had  appointed  a  day  and  hour  for 
the  celebration  of  the  ceremony  of  opening 
a  new  hall,  cannot  be  doubted .  The  disputed 
nomination  of  the  Jobraj  is  said  to  have  been 
made  on  that  occasion,  and  during  that  cere- 
mony the  Rajah  is  stated  to  have  directed  the 
intended  Jobraj,  Burra  Thakoor,  and  Kuna  lo 
bathe  and  come  to  his  presence.  Dresses  had 
been  prepared,  it  is  said,  by  orders  overnight 
to  the  bearer.  The  dresses  were  brought  on 
silver  dishes  to  the  Rajah's  presence  ;  the 
Jobraj,  Burra  Thakoor,  and  Kuria  were  in- 
vested with  their  dresses,  appeared,  made 
their  salaams,  were  verbally  appointed,  gave 
presents  of  goldmohurs,  and,  so  appointed, 
recei-ved  the  customary  nuzzurs. 

• 

This  contest  is,  in  truth,  a  contest  as  to  the 
title  to  reign — a  matter,  rather,  of  slate  poli- 
cy than  one  proper  for  judicial  decision.  Into 
such  disputes,  passions  stronger  than  those 


which  affect  the  minds  of  ordinary  liiigants 
may  well  be  supposed  to  enter,  and  fear  and 
favor  may  sway  in  an  unusual  •degree  the 
minds  of  those  who  depose  on  either  side 
The  power  of  an  absolute  prince  over  the  fau 
of  those  who  surround  him  may  enable  him  to 
array  a  body  of  witnesses  deposing  to  facts  to 
which  it  may  be  difficult  to  offer  any  positive 
contradiction.  The  addition  by  false  lesii- 
mony  of  an  incident  or  two,  or  of  a  few  words» 
to  an  actual  scene  or  ceremony,  may,  if  credit- 
ed, determine  the  title  to  a  throne;  and  it  is 
scarcely  possible  to  conceive  a  case  more  re* 
quiring  than  this  does,  the. nicest  scrutiny  and 
examination  of  the  evidence.  The  defendant. 
Beer  Chunder,  is,  de  facto.  Sovereign,  and  as 
such  has  been  recognized  by  the  Indian 
Government,  the  paramount  arbiters  in  a 
case  of  disputed  succession.  The  High  Coait 
has  founded  its  judgment  on  the  positive  tes- 
timony which  was  given  in  support  of  the 
appointment.  The  objections  stated  by  the 
Court  below  to  the  testimony  of  the  witness- 
es,  twenty-one  in  number,  are  not  that  ihey 
are  of  a  bad  character  or  that  their  manner 
and  demeanour  induced  the  Court  to  disbe- 
lieve them  ;  but  they  are  of  such  a  nature  as  a 
Court  of  appeal  may  be  well  able  to  judgt 
of  without  being  under  any  inferiority  lo  the 
Judge  who  tried  the  case.  The  exact  agree- 
ment in  the  story,  even  to  its  details,  by  all 
the  witnesses;  the  supposed  diflSculiies  as 
the  ready  production  of  dresses  and  goldmo- 
hurs ;  the  dependence  of  the  witnesses  more 
or  less  on  the  Rajah's  power  and  favor ;  the 
absence  of  all  mention  of  the  appointment  in 
the  early  letters  of  the  Gooroo  to  the  Superin- 
lendent;  the  want  of  notification  to  the  Bri- 
tish authorities  and  of  the  invitations  lo  the 
members  of  the  family  absent  from  the  cere- 
mony, though  resident  in  the  palace,  with  the 
ignorance  as  to  any  such  appointment  stated 
by  ladies  of  the  palace  of  high  rank;  the 
want  of  the  accustomed  religious  ceremony 
and  non-observance  of  regal  state  in  the  usoal 
throne-room — these,  with  some  minor  objec- 
tions, led  the  Judge  below  to  discredit  a  story 
fully  and  consistently  deposed  to  by  witnesses 
of  a  class  not  ordinarily  untrustworthy  nor 
to  be  lightly  disbelieved.  In  addition  lo  this, 
the  de  facto  Rajah  was  considered  lo  be 
throwing  difficulties  in  the  way  of  the  appel- 
lant, who  desired  to  examine  the  Gooroo  and 
some  other  witnesses;  and  the  singular  cha- 
racter of  the  answers  of  the  latter,  which 
avoided  any  recognition  of  the  titles  of  Jobraj, 
or  Thakoor,  or  Kurta,  augmented  the  matter 
of  suspicion.  Their  Lordships  are  far  from 
saying  that  the  objections  urged  with  so 
much  force  by  the  Counsel  for  the  appellant 
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are  undeserving  of  a  very  serious  and  aiten-    whom  he  might  desire  to  associate  with  his 
tive  consideration;  they  appear  to  have  re-    son,  for  the  advantage  of  his  son,  of* him- 
ceived  suchlconsideration  in  the  High  Court,  :  self,  and  of  the  kingdom.     Nor  is  the  con- 
and  their  Lordships,  during  the   argument,    currence  of  his  spiritual  adviser  in  this  view, 
and  since,  have  carefully  considered  and  weigh-    under  the  changed  circumstances  of  the  case, 
ed  them.     The  probabilities,  however,  are,  in  ;  an  improbable  supposition. 
their   Lordships'  opinion,  strong  in  support;      The  Rajah  was   not   then   in   a   state   in 
of   the  fact  of  a  nomination  of  the  de facto    which   he   was   likely   to   resist   any   strong 
Rajah  by  his  deceased  brother  to  the  office    pressure  upon  him  to  make  some  appointment 
of  Jobraj.     An  experience  of   Indian  cases    to  secure  the  succession.   Many  feelings  might 
shows  that  few  of  them,  however  true,  are  free    exist    in    a   weak   and    suspicious   mind    to 
from  admixture  of  exaggeration ;   and   it  is    explain  the  absence  of  the  usual  ceremonies, 
not  necessary  to  the  affirmance  of  this  judg-    invitations,   and    notification.      Fear  of  the 
ment   that  their   Lordships   should    believe    appellant    and    of    his   influence;   jealousy 
entirely    all     the    attendant    circumstances    of  the  English  officials,  and  apprehensions, 
detailed  by  the  witnesses  who  support  the  :  however   groundless,   of   annexation   to   the 
nomination.  •  British  rule ;  doubts  whether  some  delay  or 

The  Rajah  was  infirm  in  health;  his  state  obstructionmightbeinterposed, might  induce 
was  evidently  one  calculated  to  inspire  doubt  his  advisers  to  snatch  at  an  opportunity 
and  alarm  ;  he  had  two  years  before  declined  offered  by  the  approaching  ceremonial  to  add 
to  appoint  to  the  offices  of  Jobraj  and  Burra  the  more  important  to  the  less  important 
Thakoor;  he  was  supposed  at  that  time  to  '  ceremony.  Rival  parties  appear  to  have 
desire  to  be  succeeded  by  his  own  son  ;  but '  existed  in  the  palace.  It  seems  little  credible 
from  his  reluctance  to  name  him  when  he  ,  that  a  story  of  an  act  having  been  performed 
was  of  tender  age,  he  may  reasonably  be  i  before  a  large  audience  which  never  took 
supposed  to  have  considered  the  appointment  place,  should  have  been  adopted  by  the  fon- 
of  an  adult  sovereign  the  best  for  his  king-  spirators  in  a  fraudulent  usurpation,  as  so 
dom.  When  his  own  health  was  seriously  ;  much  larger  scope  for  contradiction  would 
impaired,  it  would  become,  not  only  to  him,  \  thereby  be  given  by  such  a  mode  of  fabricat- 
but  to  those  around  him,  a  subject  of  anxious  i  Jng  the  story  ;  and  the  falsehood  of  the 
thought  how  the  Raj  should  be  preserved.  '  alleged  nomination  would  be  needlessly 
The  appellant  had  an  enemy  in  the  Gooroo,  ;  exposed  to  many  persons.  It  is  still  more 
who  exercised  great  influence  over  the  mind  I  improbable  that  the  conspirators,  without 
of  the  Rajah  ;  and  sickness  and  the  near  ,  ^^^  slightest  necessity,  should  be  found  so 
prospect  of  death  would  not  diminish  that  dangerously  communicative  of  their  con- 
influence.     His   son    was   still   young ;   the  \  spiracy. 

Rajah  might  naturally  suppose  him  unable!      The   utter   worthlessness  .  of   this  part  of 
to  compete  with  one  who  laid  claim  by  right  \  the     appellant's     case     lends     considerable 
to  the  succession  *upon  an  alleged  superior    support  to  the  defendant's  story;  the  Gooroo 
title.     He  might  dread  also  the  appellants    made  no  sign  till  he  himself  was  dismissed 
influence  over  the  hill  tribes,  whether  that    or  disgraced.     And  the  reliance  which  the 
influence  were  real  or  supposed,  the  offspring  i  High  Court  justly  placed  on  the  early  re- 
of  a  jealous  fear.     The  Gooroo  might  think  i  sistance  by  the  new  Rajah  to  this  man,  in 
it  best  to  arrange  matters  with  one  Thakoor ;  1  whose  power  he  would  have  been,  had  they 
and  the  appointment  of  the  two  sons  of  the    ^^^"  common  actors  in  this  scheme  of  fraud, 
Rajah,  one,  though  illegitimate,  to  the  office    cannot  be  discarded  in  considering  the  weight 
of  kurta,  gives  an  air  of  probability  to  the  ■  o^  the  whole  body  of  evidence, 
supposition  that  some  arrangement  may  have  '      Though,  according  to  the  appellant's  story, 
preceded  the  actual  celebration  of  the  open-    the  Rajah  had  placed  his  character,  and  per- 
ing  of  the  hall,  especially  as  some  rumours  [  haps  his  power  and  throne,  at  the  mercy  of 
of  an  intended  appointment  appear  to  have  !  the  Gooroo,  he,  before  the  litigation  had  ended, 
reached  the  ears  of  a  witness  who  deposes    appointed    another  agent,  and  deposed  the 
on  the  side  of  the  appellarft.     Notwithstand-  i  Gooroo  from  power.  Can  it  be  supposed  that 
ing,  therefore,    the  former  reluctance  of  the  '  if  the  plot  was  really  planned,  no  thought  of 
Rajah  to  appoint    either    the  appellant  or  ;  it  had  occurred  to  the  respondent  Beer  Chunder 
BeerChunder,  Thakoor,  the  changed  circum- ,  until  many  hours  after  the   Rajah's   death, 
stances  prevent  the  conclusion  that  his  mind  i  A  moment  of  time  would  have  sufficed  to 
was  still  opposed  to  the  appointment  of  one  \  give  rise  to  the    thought    that  the  throne  ' 
of  them,  his  own  brother  of  the  whole  blood,    might  be  reached  by  contrivance,  and  yet  the 
Vol.  XII.  104^ 
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evidence  discloses  this  man  as  at  once  weak, 
timid,  and  needlessly  communicative,  crying 
and  exclaiming  that  the  Raj  was  ruined, 
and  then  entering  into  an  inner  chamber 
to  concoct  a  fraud,  which  some  of  the 
conspirators  seem  immediately  eager  to 
reveal.  The  evidence  for  the  appellant 
on  this  part  of  the  case  is  inconsistent. 
One  Witness  stated  that  the  Gooroo  told 
him  of  the  nomination  in  the  afternoon  be- 
tween the  hours  of  3  and  4  of  the  17th 
Shraban;  whilst  the  others,  speaking  of  a 
much  later  hour  of  the  same  day,  tell  their 
story  of  the  distress  manifested  by  the  Goo- 
roo and  Beer  Chunder  because  no  nomination 
had  been  made. 

One  letter  which  is  treated  as  a  forgery  by  the 
High  Court,  and  in  defence  of  which  no  argu- 
ment has  been  advanced  before  their  Lord- 
ships, is  ascribed  to  Beer  Chunder,  who  is  re- 
presented by  it  as  informing  the  Government 
that  he  has  no  hopes  of  the  Raj  but  from  their 
mercy :  whilst  at  this  vefy  time  he  must 
reasonably  be  presumed,  if  guilty,  to  have 
formed  the  design  to  usurp  the  throne.  The 
fanyly  took  sides  in  this  dispute,  part  siding 
with  the  appellant,  and  part  with  the  de-facto 
Rajah.  The  ladies  in  the  recesses  of  the 
palace  might  well  know  nothing  of  iheir 
own  knowledge  of  what  actually  took  place 
at  the  ceremony  in  the  hall.  The  story 
they  repeat  may  have  been  so  represented 
to  them ;  but  this  kind  of  evidence  is  nega- 
tive against  positive  testimony,  ft  is  so 
regarded,  and  rightly,  in  the  judgment  of  the 
High  Court.  The  mother  of  the  legitimate 
son  of  the  deceased  Rajah  supports  the  ap- 
pointment, and  so  do  the  mothers  of  the  two 
illegitimate  sons.  To  the  argument  that  they 
are  swayed  on  the  side  of  (he  Rajah  may  be 
opposed  the  argument  that  in  these  contests 
of  factions  in  a  native  palace  little  of  un- 
biassed testimony  can  be  looked  for.  The  ap- 
pellant seems  not  to  have  wanted  friends  and 
supporters  there,  and  even  Chuckerdhuj  found 
support  in  similar  quarters  in  favor  of  his 
groundless  claim. 

On  the  subject  of  the  obstruction  oflFered 
to  the  appellant's  procurement  of  evidence, 
the  respondent  may  have  feigned  a  fear  of  the 
appellant's  measures  at  his  capital,  in  order 
to  oppose  being  present  at  the  examina- 
tion of  the  named  witnesses ;  but.  on  the  other 
hand,  it  is  idle  to  suppose  that  no  one  but 
the  appellant  himself  could  have  been  found 
to  ascertain  the  identity  of  the  ladies  whom 
he  wished  to  examine.  The  respondent  may 
have  feared,  not  the  true  testimony  of  the 
Gooroo,  but  the  effect  of  a  fabricated  story 


on  the  mind  of  a  Court.  Amidst  all  this 
mass  of  conflicting  probabilities,  impeaching 
or  supporting  ihe  disputed  nominations,  the 
High  Court  proceeded  on  positive  testimony, 
weighty  enough  to  deciile  the  issue  if  not 
successfully  impeached.  Unl-ss  native  testi- 
mony is  to  be  thrown  aside  entirely,  an! 
decisions  are  to  pass  on  conjecture  or  SQ<^i- 
cion  instead  of  evidence,  their  lordships 
think  the  High  Court  di.i  not  err  in  comiDg 
to  a  conclusion  that  the  positive  testimony 
must  prevail  in  this  case. 

They  were  able  to  judge  of  the  sufficienq 
of  the  reasons  alleged  by  the  Principal  Sndder 
Ameen  for  discrediting  so  numerous  a  body  of 
respectable  witnesses.  They,  it  should  be  re- 
membered, had  been  the  trusted  officers  d 
the  deceased  Rajah,  and  were  continued  by 
Beer  Chunder  in  the  same  posts  and  at  tbe 
same  salaries.  From  whom  but  the  servants, 
officers,  friends,  and  members  of  the 
family  of  the  deceased  R'ijah»  could  Im$ 
successor  be  expected  to  derive  his  evi- 
dence ?  These  would  be  the  persons  most 
likely  to  be  present  at  the  ceremony  of  ibe 
opening  of  the  hall ;  and  the  objection  tb^ 
all  were  subject  to  the  will  of  the  Rajah  cu 
at  most  be  but  an  argument,  and  not  a  con- 
clusive one,  for  discrediting  such  testimosy. 
The  case  is  barren  of  any  opposing  evideiKe 
of  persons  of  equal  value  who  were  present 
in  the  hall,  and  who  state  that  they  saw 
nothing  of  the  alleged  ceremony  of  nomina- 
tion. Again,  the  concurrence  of  testimony  of 
many  intelligent  witnesses,  wiihoui  circum- 
stantial varieiv,  where  the  facts  arc  verv  few 
and  simple,  and  all  would  be  naturallr  at* 
leniive  observers  of  the  scene,  furnishes  uo 
ground  for  suspicion  ;  and  if  the  evidence 
showed  some  sign  of  drilling  or  tutoring  io 
the  mode  of  narration,  that,  however  impro- 
per, woul.l  not  constitute  a  sulhcient  reason 
for  discrediting  evidence  of  many  trustwor- 
thy witnesses;  since  the  evidence  of  witnesses 
to  a  true  story  is  too  often  subject  in  native 
Courts  to  such  a  kind  of  manipulation. 

The  reasons  assigned,  therefore,  by  the 
Judges  of  the  High  Court  for  dififerin?  from 
the  Court  below,  and  believing  the  evidence 
which  the  Lower  Court  rejected,  appear  to 
their  Lordships  to  be  satisfactory ;  and  ther 
think  that  the  appellant  has  not  succeeded  in 
showing  that  the  appointment  insisted  on  b.T 
the  de  facto  Rajah  did  not  in  truth  take  place. 
For  these  reasons  their  Lordships  n)u« 
humbly  advise  Her  Majesty  that  the  decree 
of  the  High  Court  of  Judicature  at  Foit 
William  ought  to  be  affirmed,  and  this  appeal 
dismissed  with  costs. 
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The  I5ih  March  1869. 

•        Present : 

Sir  James  W.  Colvile,  Lord  Justice  Selwyn, 
Lord  Justice  Giffard,  and  Sir  Lawrence 
Peel. 

Compromise — Section  174,  Act  X.  of  1866— 
Indian  Compviies'  Act. 

On  Appeal  from  the  High  Court  at  Bomhaw 
The  Bank  of  Hindoostan,  China,  and  Japan, 

versus 
The  Eastern  Financial  Association  (Limited). 

The  compromise  intended  to  be  sanctioned  by  Section 
174  of  the  Indian  Companies*  Ai^^  X.  of  ih66  might  be 
entered  into  before  the  list  of  contiibutories  has  been 
settled,  or  the  liabilities  or  competence  of  the  share- 
holders has  been  ascertained,  buch  a  compromise  is 
a  compromise  with  cuntributories  or  altei^^'ed  contribu- 
torie^s  ^nd  falls  within  the  Section  in  question. 

The  power  of  sanctioning  a  compromise  allowed  to 
the  Courts  by  Section  174  ought  to  be  exercised  with 
very  great  caution ;  it  is  one  with  which  the  Privy 
Council  will  not  interfere  unless  shown  to  be  based 
upon  an  erroneous  principle. 

Ex  parte  Tottie  distinguished 

Ix  this  case  their  lordships  must  assume 
the  validity  of  ihe  order  of  the  26th  July 
1B66,  against  which  no  appeal  has  been 
presented,  and  by  which  the  Eastern 
Financial  Association  has  been  ordered  to 
be  wound  up.  Tnis  order  is  the  foundation 
of  the  proceedings ;  and  assuming  iis  validity, 
there  are  two  questions  raised  by  the  pre- 
sent appeal :  first,  whether  the  compromise 
which  was  sanctioned  bv  the  order  of  the 
26th  of  June  1867  was  one  which  the  Court 
was  competent  to  sanction  ;  and,  secondly, 
whether  the  Court,  assumin.;^  it  to  have  the 
power,  ought  to  have  exercised  that  power 
under  the  circumstances  of  this  case. 

The  words  of  the  174th  Section  of  the 
Indian  kh.  are  **  that  the  Liquidators  may, 
•'  wiih  the  sanction  of  the  Court,  where  a 
"  Company  is  beinj  wound  up  by  the  Court, 
*'  compromise  all  calls  and  liabilities  to  calls, 
"  debts,  and  liabilities  capable  of  resaliing 
in  debts,  and  all  claims,  whether  present 
or  fuiure,  subsi>ting,  or  supposed  to  sub- 
••  sist,  between  the  Company  and  any  con- 
'*  iributory  or  alleged  coniribuiory,  or  other 
••  debtor  or  person  apprehending  liability  to 
*•  the  Company ;  and  all  questions  in  any  way 
*•  relating  to  or  affecting  ihe  assets  of  the 
••  Company,  or  the  windinj?  up  of  the  Com- 
**  pany  generally ;  and  on  such  terms  as  may 
•*^  be  agreed  upon,  with  power  for  the  Liquida- 
••  i«*r?»  10  lake  any  security  for  the  discharge 
**  of   such  debts  or  liabilities,  and  to  give 
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**  complete  discharge  in  respect  to  all  or  any 
**  of  such  calls,  debts,  or  liabilities."       • 

These  words  are  very  wide  and  general,  and 
they  are  similar  to  those  contained  in  Section 
160  of  the  English  Winding-up  Act  of  1862. 
It  may  be  conjectured  that  the  great  amount 
of  costs  and  expenses  incurred  in  the  wind- 
fng  up  of  these  Companies  induced  the 
Legislature  to  increase  the  powers  of  the 
Court  with  respect  to  compromises,  in  order 
to  the  diminishing  of  the  amount  of  those 
costs.  The  words  which  are  to  be  found  in 
this  Section,  especially  the  words  "liabilities 
''to  calls,  debts,  and  liabilities  capable  of 
'*  resulting  in  debts,  subsisting  or  supposed 
"  to  subsist,"  and  the  words  **  alleged  contri- 
butory," plainly  show  that  the  compromises 
intended  to  be  sanctioned  might  be  entered 
into  before  the  list  of  contributories  had 
been  setiled,  or  the  liabilities  or  competence 
of  the  shareholders  had  been  ascertained. 
It  appears  to  their  Lordships  that  the  com- 
promise in  question  is  a  compromise  with 
contributories  or  alleged  contributorjes,  and 
consequently  that  it  is  a  compromise  within 
the  words  of  the  Section  in  question. 

The  authority  of  the  case  of  Ex  parte 
Tottie"^  has  been  much  pressed  upon  the  con- 
sideration of  their  Lordships  ;  but  the'  real 
ground  of  the  decision  in  that  case  is  ex- 
plained in  the  marginal  note  of  the  case,  which 
states  that  '*  A  Company  was  being  wound 
'^  up  compulsorily,  after  an  attempt  having 
'*  been  made  to  wind  it  up  voluntarily,  and 
"  the  Official  Liquidators  agreed,  with  thirty- 
'*  five  shareholders  to  compromise  their 
"  liabilities  for  a  fixed  sum,  these  share- 
''  holders  insisting  as  a  condition  that  the 
''  date  upon  which  the  compromise  was 
'*  foundeti  should  not  be  divulged.  This 
''  compromise  was  sworn  to  be  founded  upon 
''  details  of  property  and  circumstances 
"  which,  if  made  known,  would  operate  de- 
*  irimentally  to  the  thirty  five  shareholders 
"  and  to  the  interests  of  the  Company.  The 
''  Official  Liquidators  applied  to  sanction  a 
*'  compromise  under  that  condition,  in  pur- 
*' suance  of  the  19th  Section  of  the  Com- 
'*  panics'  Amendment  Act,  21st  of  the  Queen. 
••  Some  of  the  creditors  opposed  on  the  ground 
''  of  the  data  not  being  stated,  and  the  appli- 
''  cation  was  refused  with  costs ;  and  on  ap- 
**  peal  the  decision  was  affirmed." 

But  in  that  case  there  was  no  question  as  to 
the  liability  of  the  thirty-five  shareholders. 
The  question  was  as  to  the  amount  which  was 
likely  to  be  recovered  from  those  thirty-five 
shareholders,   and  th  it,   of  course,   was  the 
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question  which  the  Court  had  to  decide  when 
it  came  to  consider  whether  such  a  compro- 
mise was  advisable  or  not ;  and  the  grounds 
upon  which  that  question  was  to  be  deter- 
;nined  were,  from  the  very  terms  of  the 
compromise  itself,  to  be  kept  secret.  The 
mere  statement  of  these  facts  is  sufficient  to 
distinguish  that  case  from  the  present,  in 
which  there  are  two  very  different  questions  : 
first,  whether  these  persons,  who  are  alleged 
to  be  contributories,  are  contributories  at  all? 
and,  secondly,  whether,  assuming  them  to  be 
fixed  upon  the  list  of  contributories,  they 
would  be  able  to  pay  any,  and,  if  any,  what 
proportion  of  the  amount  of  the  calls  which 
might  be  made  upon  them  ? 

Now,  the  first  of  these  questions,  viz.y 
whether  they  are  contributories  at  all,  de- 
pends very  much  upon  the  time  which  is  to 
be  fixed  for  the  commencement  of  this  wind- 
ing-up. That  is  a  most  material  point,  upon 
which  the  ultimate  determination  of  the 
question  as  to  who  are  the  persons  liable  to 
be  fixed  upon  the  list  as  contributories  would 
depend.  All  the  facts  relating  to  that 
poijit  are  apparent  upon  the  affidavits  and 
upon  the  orders  of  the  Court  itself :  for,  in 
truth,  it  mainly  depends  upon  the  effect 
whicn  is  to  be  given  to  the  very  singular 
orders  which  appear  to  have  been  made  for 
the  winding-up  of  this  Company  ;  there  hav- 
ing been  a  winding-up  order  in  the  first  in- 
stance, then  a  proceeding  in"  the  nature  of  a 
voluntary  winding-up,  then  a  discharge  of 
the  former  orders,  and  then,  ultimately,  the 
order  of  1866,  which  is  the  foundation  of 
the  present  proceedings.  Now,  all  these 
matters  were  perfectly  patent  to  the  Court 
and  to  all  the  shareholders  ;  and  they  gave 
rise  to  the  doubt  which  existed  as  to  the  date 
at  which  the  winding-up  of  this  Company 
ought  to  be  considered  as  commencing. 

So  also  with  respect  to  the  competency  of 
the  shareholders.  The  Judges  had  before 
them,  on  the  evidence  in  this  case,  and  from 
their  knowledge  of  the  then  state  of  circum- 
stances existing  at  Bombay,  reason  to  doubt 
whether  the  persons  who  were  on  the  list  of 
contributories  as  alleged  contributories  would 
be  able  to  pay  any  considerable  sum,  sup- 
posing they  were  ultimately  fixed  upon  the 
list.  In  the  present  case,  therefore,  there 
was  no  agreement  for  secrecy:  there  was  no 
object  in  secrecy  ;  there  was  no  attempt 
at  secrecy;  everything  was  brought  fairly 
before  the  attention  of  the  Court :  and  con- 
sequently, in  the  opinion  of  iheir  Lordships, 
the  case  of  Ex  parte  Tottie  cannot  be  con- 
sidered  an  authority   inconsistent    with   the 


decision  at  which  the   Indian   Courts  hi^ 
arrived. 

That  brings  us,  then,  to  the  consldentioa 
of  the  second  question,  viz.y  whether,  as- 
suming that  the  Court  had  power  to  sancdoa 
such  a  compromise,  that  power  was  properir 
exercised  in  the  present  case. 

Now,  the  power  is,  as  has  been  already 
said,  one  of  so  wide  and  extensive  a  characa 
that  it  is  doubtless  one  which  ought  to  be 
exercised  with  very  great  camion  ;  but,  oc 
the  other  hand,  in  accordance  with  the 
principle  upon  which  this  Board  has  alirays 
acted,  their  Lordships  would  be  extremely 
reluctant  to  interfere  with  the  discretion  of 
the  Courts  in  India  when  two  Courts  there 
had  arrived  at  the  same  conclusion  in  socb 
a  case  as  this,  unless  it  could  be  shown  :ha: 
these  Courts  had  acted  upon  an  erroceosi 
principle.  A  question  respecting  such  i 
compromise  as  that  which  is  now  under  cta- 
sideration  is  one  falling  in  a  peculiar  miDoer 
within  the  discretion  of  the  Judges  before 
whom  it  is  brought ;  and  in  this  case  that 
discretion-  appears  to  have  been  exercisei 
with  very  great  caution.  The  fact  of  lac 
opposition  of  the  present  appellants  to  ibe 
proposed  compromise  was  stated  to  the  Contt 
in  the  affidavit  which  was  filed  on  the  part 
of  the  Official  Liquidator.  All  the  crediiofb 
had  due  notice  of  the  intention  to  bring  this 
question  before  the  Court,  and  the  appel- 
lants themselves  were  heard  by  Counsel  in 
opposition  to  the  order  which  was  proposed 
to  be  made  for  sanctioning  the  compromise. 
It  appears  upon  the  evidence  that  all  the 
creditors  in  Bombay,  that  is,  all  the  creditors 
who  had  the  best  means  of  forming  a  judg- 
ment upon  the  question— at  all  events  upoa 
the  second  of  the  two  questions,  viz.^  the  com* 
petency  of  the  shareholders,  assuming  them 
to  be  fixed  upon  the  list — all  of  these  cre- 
ditors assented  to  the  terms  of  the  compro- 
mise.  From  the  first  there  were  only  three 
opponents,  and  of  these,  the  present  appel- 
lants, who  are  themselves  a  Company  undei 
liquidation,  alone  appear  here  before  their 
Lordships ;  and  it  is  stated  in  the  afl5da- 
vit,  and  not  denied,  that  the  persons  concern- 
ed in  the  management  of  the  affairs  of  this 
appellant  Company,  now  under  liquidation, 
had  sent  out  orders  to  Bombay  not  10  accede 
to  a  c()m[)romise  whatever.  In  addition  to 
this,  Mr.  Hamilton,  one  of  the  Official  I> 
quidators,  states  in  his  affidavit  that  he.  after 
the  retirement  of  another  Liquidator,  consi- 
dered himself  as  bound  to  act,  and  that,  in 
point  of  fact,  he  did  act,  as  protector  of  ihc 
interests  of  the  creditors.     He  says  that  he  his 
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given  careful  consideration  to  all  the  cir- 
cumstances of  the  case  so  far  as  tbey  bear 
upon  the  question  of  the  advisability  of  this 
compromise,  and  that  in  his  judgment  there 
is  no  doubt  that  it  is  one  which  i^  very  ad- 
visable, having  regard  to  the  interests  of  the 
creditors.  He  says  that  all  the  books  of 
account  had  been  from  the  first  open  to 
the  inspection  of  the  creditors,  and  that 
some  of  the  principal  creditors  have,  in  fact, 
for  a  considerable  time,  retained  possession 
of  some  of  the  books  and  accounts,  or  copies 
of  them.  No  question  has  been  raised  as, 
to  the  bona  fides  of  all  or  any  part  of  the 
proceedings  which  are  now  before  us ;  all 
the  material  circumstances  of  the  case  were 
brought  at  the  time  to  the  attention  of  the 
Court,  and  were  matters  in  respect  of  which 
the  High  Court  of  Bombay  was  much  more 
competent  to  arrive  at  a  satisfactory  con- 
clusion than  this  Board  can  possibly  be. 

As,  therefore,  their  Lordships  have,  in  the 
first  place,  no  doubt  as  to  the  jurisdiction 
of  the  Hi^h  Court  to  make  the  order  in 
question ;  and,  in  the  second,  as  they  see  no 
ground  for  controlling  the  discretion  which 
that  Court  has  exercised  in  accordance  with 
the  wishes  of  the  great  bulk  of  the  creditors, 
their  Lordships  will  feel  it  their  duty 
humbly  to  advise  Her  Majesty  that  the  order 
of  the  High  Court  of  Judicature  at  Bombay 
ought  to  be  affirmed,  and  this  appeal  dis- 
missed with  costs.  <0 


The  1 2th  July  1869. 

Present : 

Sir  James  \V.  Col  vile,  Lord  Justice  Selwyn, 
Lord  Justice  Giffard,  and  Sir  Lawrence 
Peel. 

Hindoo  Law— Adoption— Appealable  amouM— 

Costs. 

On  Appeal  from   the  High    Court  at   Cal- 
cutta,''^ 

Nilmadhub  Doss 

versus 

Bishumbur  Doss  and  others. 

On  the  issue  as  to  the  factum  of  an  adoption  as  to 
which  there  was  a  conflict  of  evidence,  the  Privy  Coun- 
cil, in  the  absence  of  strong  documentary  evidence,  con- 

*  Fromthejudgment  of  Peacock,  C".y.,and  Bayley 
and  Kemp,  JJ.,  dated  i  ith  February  1863,  in  Regu- 
lar Appeal  No.  35  of  1862 — not  reported. 


Hrmatory  of  the  adoption,  and  on  a  consideration  of 
the  probabilities  of  the  case,  reversed  the  judgment 
of  the  Hi<Th  Court,  which  upheld  the  adoption,  and 
confirmed  that  of  the  Judge  of  the  origmal  Court 
who  saw  and  heard  the  witnesses,  and  who  considered 
the  witnesses  in  support  of  the  adoption  to  be  un- 
worthy of  credit. 

In  a  case  of  alleged  adoption  by  gift,  in  which  the 
deed  of  gift  stated  that  the  son  was  taken  by  the  person 
adopting  as  palluck  puttro,  for  the  purpose  of  securing 
future  oblations  of  water  and  funeral  cake;  that  be 
would  be  brought  up  like  a  son ;  that  the  ceremonies 
of  sungskar  had  been  performed,  and  he  had  been 
constituted  representative  of  the  person  adopting ; — it 
was  HELD  that  the  terms  did  not  import  the  adoption 
of  a  son  by  gift,  and  that  it  was  only  by  reason  of  the 
gift  that  the  filial  relation  to  the  natural  father  was 
extinguished,  or  the  right  of  the  son  in  the  estate  of  the 
giver  ceased. 

An  objection  to  an  appeal,  on  the  ground  that  the 
amount  in  dispute  is  below  the  appealable  amount, 
comes  too  late  when  made  to  the  Privy  Council  at  the 
hearing  of  the  appeal.  The  costs  of  the  suit  should  not 
be  taken  into  consideration  in  estimating  the  amount  ^ 
in  dispute. 

The  question  raised  by  this  appeal  is 
whether  the  respondents  (the  plaintiffs  in  the 
suit)  are  entitled  to  recover  from  the  appel- 
lant three-fourth  shares  of  certain  property, 
the  whole  of  which  he  claims  to  hold  as  the 
sole  heir  of  his  natural  half-brother  Ram- 
lochun  Doss,  deceased.  This  property  is 
admitted  to  have  been  part  of  the  separate 
self-acquired  estate  of  one  Goorooproshad 
Doss,  who  was  the  second  of  three  Hindoo 
brothers;  the  elder,  Gungadhur,  bfeing  the 
father  of  the  respondents;  the  younger, 
Purmanund,  being  the  father  of  Ramlochun, 
and  (by  another  wife)  of  the  appellant  and 
two  brothers  now  deceased.  From  Gooroo- 
proshad, who  died  in  January  1830,  it  pass- 
ed, under  the  circumstances  which  will  be*# 
hereafter  considered,  to  Ramlochun,  who 
died  in  the  month  of  November  of  the  same 
year.  He  was  succeeded  by  his  widow 
and  heiress,  on  whose  death  the  succession 
opened  to  those  who  were  then  the  nearest 
collateral  heirs  of  her  husband. 

If  the  right  of  succession  is  to  be  deter- 
mined by  the  test  of  natural  consanguinity, 
the  appellant,  as  the  only  living  half-brother 
of  the  deceased,  is  the  sole  heir.  But  if, 
as  the  respondents  contend,  Ramlochun  was 
adopted  by  Goorooproshad,  so  as  to  cease 
to  be  a  member  of  his  natural  family,  and  to 
become  the  son  of  Goorooproshad,  then  in 
contemplation  of  law  the  respondents  and 
the  appellant  are  related  to  Ramlochun  in 
equal  degree,  /'.  e.,  as  first  cousins,  and  are 
entitled  to  equal  shares  in  the  property. 
Hence  the  determination  of  this  appeal 
depends  upon  the  determination  of  the  ques- 
tion whether  the  respondents  have  establish- 
ed that  there  was,  in  fact,  such  an  adoption. 
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The   adoption    is  alleged    to   have  taken  i 
place    ,n    ,  804.     The    witnesses    who   hav"  ' 
deposed  to  it  have  been  treated  by  the  Prin- 
cipal Sudder  Ameen  who  tried  the  cause  in 

credit.     Their   Lordships   are  not  prepared 
to  say  that  they  have  been  so  treated  an 
Jiistly.     The  testimony  of  some  of  them  is 

?„"?8n     '°  ^'T  f"""?  "-^^  °"Si"*'  adoption 
n  1804,  and  that  in  the  ceremony  of  borino 

the   ears  of  Ramlochun,  which  took  place 

ten    or   eleven   years   later,   Goorooproshad 

performed    a    part   which    was   inconsistent 

fTther'"?^,h^''n'"u'^"'    '^^'   °f    adoptive 
father.     Others  of  the  witnesses  speak  onlv 

to  one   or  the  other  of  these  facts.     The'v 

are  contradicted   by   the   witnesses   for   the 

,  appellant,  and  in  this  conflict  of  evidence 

and,   considering  the    imputations   cast  on 

L/Jh  '.h''^"  ^l  •"'?  ■'"^'S^  "'^o  «aw  and 
,h,.  ,K  ™'  "'^"  ^^"^dships  are  of  opinion 
that  their  testimony,  unless  very  sironglv 
confirmed  by  the  documents  produced  in  the 
cause  cannot  be  taken  to  have  established 
the  allege^  adoption. 


cn.^^'?'"'  ■^''*"-  '^  "'^  confirmation  of  tbe  «. 
spondent  s  case  which  is  to  be  derived  f™ 

acts  of  the  appellam  under  it?  Their  W 
ships  agree  with  the  learned  W^^^t 
High  Court,  and  differ  from  the'PrindS 
Sudder  Ameen.  in  holding  that  thi^S 
ment  must  be  taken  to  be  fennTne  ^ 


The  proof  of  another  material  fact,  r/s., 


the   evstence.   at   the   time  of  the   al  e-ed 

fTT^  ■■  f "  u '^"'  ^^""'^^  "f  Ramloch'un 
named  Raj.blochun.  also  mainlv  depends  o,,' 

the  testimony  o    the  same  witnesses.     Thi 

fact  is  denied   by  the  appellant ;  and   its 

inconsistent  with   the   statements   made   by 

Gungadhur,  the  father  of  the  respondenN 

and  the  eldest  member  of  the  family  in  ,8,, 

There  is  no  mention  of  Rajiblochun  in  any 

.document   of   earlier   date    than    the    plaint 

«n   th«    suit;     and  their   Lordships   are   o 

opimon    that    his    existence    has    not    been 

proved,  and   that  they  must  deal  with  ttis 

case  on  the  assumption  that  in  1804  Ram- 

lochun  was  the  eldest,  if  not  the  only   s?n 

of  his  natural  father.  - ' 

Of  the  documentary  evidence,  a  latrre 
portion  tends  to  negative  the  alleged  ad- 
option.  Ihe  kabalas  produced  show  that 
between  .8,7  and  .825  Ramlochun  purchas 

in   hu'f  1  ""'"  P'*^"'^  °^  '^"d.  sometimes 
in    his   sole   name,  sometimes  in  the  joint 

S'l    't     ^T'^^    '■'"^    »>'«    half-iTJ^he   I 

tions  he  was  known  and  described  .is  the  son 
Of    Purraanund    Doss,    his    natural   fathe     ' 
and    not    as    the    son    of    Goorooproshad 
Sr?h"K-M    ''°'="'"e"fary    evidence    o.^ 
than  the  hibbanainah  afterwards  consideied 

the   world   during   Goor„op,oshad's  life   as 
the  adopted  son  of  his  uncle. 


^nrc  Iv,  .    r^'  *""  *'»"*<*  ^O"-  'he  respond- 
ents  that  the   general  effect   of  .hTE 

namab,  and  of  the  contemporar,-  S^^^ 
thecein   referred   to,    was  a   sort   nfi!^ 

SrSdi"^^  p-pe«yof  Gr4ra: 

th?s   view  of  the  T  ^''P°'"**  •*»  '•'^^ 
inis   view   of  the   transaction  is  correct    h 

certainly  seems  true  that  under  col^  of  , 
sale  for  2,000  ruoees  of  half  tu^  * 

.he  three  half-brK  o5  Ramffi^l " 
•00k   a    beneficial    interest  of  c^ns^dUbi 
value,  subject  to  the  obligation    ^,ll 
ceipts  which  are  at  pages^o ""id^,  ^  t 
record  show,  of  mak'in|  clrtafn  alLanJ^ 
to  the  three  respondents.     But  if  this  b?^ 
such  a  disposition  by  Goorooproshad  of  Si 
property  goes   rather  to    negative   th^  ^* 
support  the  hypothesis  of  a  formal  ^  ,k 
senate    adoptio/.     It    is    not    1  Sy    that^ 
Goorooproshad  had  regularly  adopL  gj^. 
lochun,  so  as  to  make  him  in  law  h:/^ 
son,  and  to  deprive  him  of  iril^t  to  n^ 
cipate    in    the    inheritance    of    his   nftt^i 
father,  he  would  have  left  avvav  L™  k- 
.en-si..teenths  of  the  esta  I.    X  ^^^^'^^ 
hand    the  disposition  is  reasonable    if^^^' 

s^rou     of  ""'  T'''  '>'  "  '^""'^'^^^  »"c leT 
sirou*   of   making  some   kind  of  provis^n 

relation,  short  of  that  of  father  and  so^ 


The  evidence,   therefore,  of  adoption   t« 
be    gathered    from   the    h  bbanaSl"  to 

••  R  t  ?' r '1  r"'^"'    '»  the  "atem:«^ 
But  as  I  had  no  son  or  daughter    I  tnnk 

>x)u  as  my  pa/Zuck  pu^^ro  in  the  monti^^f 
Aughran  i.,,  B.  S.,  with  the  unomuul 
(pertnissionj  of  your  parents,  for  the  pui^ 
pose  of  securing  futu.e  oblations  of  w«er 
and  uneral  cake,  and  having  brought  Ij 
up  like  a  son,  performed  the  ceremoW  of 
3  our  sungskar,  &c.,  and  have  consiifat^ 
you  my  representative."  »-"nsiiiotea 


If  these  words  must  be  taken  to  import  a 
declaraiion  of  a  regular  and  ordinary  adop! 
lion,  and  are  incapable  of  any  other  iS 
pretation,  they  are  of  great  '  weight  ^T 
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'lien  coupled  with  the  proof  of  ihe  aciion 
.ken  by  Ramlochun  under  this  insirument, 
ould  go  f*r  to  determine  the  cause. 

Much  has  been  said  of  the  old  presump- 
Ition  which  arises  -from  the  reliffious  dutv 
%vhich  is  upon  every  childless  Hindoo  to  adopt 
a.  son.  Their  Lordships  do.  not  deny  the 
force  of  that  presumption,  but- they  cannot 
shot  their  eyes  to  the  fact  that  childless 
Hindoos  die  dailv  without  bavins:  fulfilled 
this  obligation,  or  made  provision  for  its 
fulfilment  after  their  death. 

Again,  if  there  is,  on  the  one  hand,  a 
presumption  t  lat  Goorooproshad  would  per- 
form the  religious  duty  of  adopting  a  son, 
there  is,  on  the  other,  at  least  as  strong  a 
presumption  that  Purmanund  would  not 
break  the  law  by  giving  in  adoption  an  eld- 
est or  only  son,  or  allowing  him  to  be  adopt- 
ed otherwise  than  as  a  (hwamushyayauij, 
or  son  to  both  his  uncle  and  his  natural 
father.  This  latter  kind  of  adoption  would 
not  sever  the  connection  of  the  child  with 
his  natural  fam.lv. 

It  is  admitted  on  all  hands  that  the  ex- 
pressions in  the  hibbanamah  are  not  those 
which  properly  import  the  adoption  of  a  son 
by  gift — dattaka  puttro ;  and  that  it  is 
only  by  reason  of  the  ijift  that  the  filial  re- 
lation to  the  natural  father  is  extinguished 
or  the  right  of  the  son  in  the  estate  of  the 
giver  ceasis  is  shown  by  the  DaUiika 
Chandrikaj  Section  II.,  an.  19.  The  con- 
sulted Pundits  ditler  as  to  the  inierprciation 
of  the  expressions  in  the  hibbanamah. 
All  agree  that  they  do  not  in  terms  im- 
port the  adoption  of  a  dattaka  puttro  ; 
but  whilst  some  argue  from  the  direction 
as  to  the  performance  of  the  funeral 
obsequies,  that  the  person  designated  as 
palluck  puttro  must  be  taken  to  be  a  dijt- 
iaka  puttro  ;  others  use  that  very  direction 
as  an  argument  for  the  contrary  conclusion, 
because,  in  the  case  of  a  dattaka-  puttro 
such  a  direction  would  have  been  super  tin - 
ous.  To  their  Lordships  it  appears  that 
nothing  is  to  be  gathered  from  these  Vya- 
vashtas  but  the  conviction  that  the  clause 
in  question  admits  of  more  than  one  con- 
struction. And  ihev  think  that  that  con- 
Struct  ion  of  it  is  to  be  j)  referred  which  is 
consistent  with  the  presumption  that  Pur- 
manund did  not  commit  a  breach  of  duty 
by  giving  away  an  eldest  or  only  son ;  with 
4he  fact  proved  by  the  kobalah«,  that  long 
after  the  alleged  adoption  Ramlochun  con- 
tinued to  be  represented  and  known  as  the 
son  of  Purmanund,   and   with    the  further 


fact  (certainly  not  disproved),  that  he  parti- 
cipated in  tiie  inheritance  of  his  natural 
father.  Nor  is  it  necessary  to  decide  whether 
Ramlochun  was  the  mere  foster- son  of  Goo- 
rooproshad ;  or  was  so  filiated  by  him  as 
to  h^com^  dTvyamuahy  ay  ana,  since  in  neither 
case  would  his  natural  relation  to  his  own 
family  be  extinguished.  It  is  suflicient  to 
find  that  the  hibbanamah  does  not  necessari- 
ly affirm  him  to  have  been  **a  son  given 
and  received." 

It  remains  to  be  considered  whether  what 
was  done  by  Ramlochuri  under  the  hibba- 
namah is  inconsistent  with  this  construction. 
He  neither  claimed  nor  took  the  properly 
of  Goorooproshad  as  adopted  son  and  heir- 
at-law.  He  took  by  virtue  of  the  hibba- 
namah or  deed  of  gift.  The  only  plausible 
argument  which  the  respondents  can  derive' 
fiom  his  petition  for  mutation  of  names  i« 
his  application  of  the  term  "  father'*  to 
Goorooproshad.  But  this  is  not  absolutely 
inconsistent  with  the  hypothesis  that  he  was 
only  the  foster-son  of  Goorooproshad ;  and 
is  perfectly  consistent  with  the  theory  that 
he  was  the  son  of  both  fathers*.  On  the 
other  hand,  though  it  may  be  true  that  the 
respondents  are  not  bound  by  the  stattments 
of  their  father  Gungacihur,  as  they  would 
be  if  they  were  claiming  the  ti:le  -through 
him,  yet  those  statements,  made  as  long 
ago  as  1831,  by  the  senior  menibcr  of  the  fa- 
m\\\\  arc  not  altogether  without  weight. 
They  are  not  to  be  presumed  to  be  false  ; 
and  they  both  deny  that  the  adoption  took 
place,  and  affirm  that  Ramlochun  was  the 
eldest  son  of  his  f;iiher. 

Upon  the  whole,  therefore,  their  Lord- 
ships are  compelled  respectfully  to  dissent 
from  the  view  taken  by  the  learned  Judges 
of  the  High  Court  of  the  effect  of  the  hib- 
banamah and  the  other  evidence  in  the 
cause.  Thev  have  come  to  the  conclusion 
that  the  respondents  have  failed  to  establish 
that  any  adoption  which  severed  the  relation 
of  Ramlochun  with  his  natural  family  look 
place ;  and  that  the  superior  title  of  the 
appellant  ought  to  prevail.  They  must, 
therefore,  humbly  advise  Her  Majesty  to 
allow  this  appeal ;  to  reverse  the.  decree 
of  the  High  Court ;  and  in  lieu  thereof, 
to  direct  that  an  order  be  made  dismissing 
the  appeal  to  the  High  Court,  with  costs. 
The  costs  of  the  appeal  must  follow  the 
result. 

Their  I.^r  !shij)S  deem  it  right  to  add  that 
although  ihcy  overruled  the  objection  to  this 
appeal,  which  was  taken  on  the  g'ound  that 
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the  amount  in  dispute  was  below  the  appeal- 
able amount,  because  it  was,  in  their  judg- 
mentf  taken  too  late,  they  must  not, 
therefore,  be  taken  to  assent  to  the  propriety 
of  the  order  made  by  Mr.  Justice  Seton- 
Karr,  who,  in  estimating  the  amount  in  dis- 
pute, look  into  consideration  the  costs  of 
the  suit. 


The  28th  June  1869. 
Present : 

Sir  James  W.  Col  vile,  Lord  Justice  Selwyn, 
Lord  Justice  Giffaid,  and  Sir  Lawrence 
Peel. 

Documentary  evidence  —  Section  39,  Act  VI IL 

of  1859. 

On  Appeal  from   the  late  Sudder   Court  at 

Agra, 

•    Goshain  Tota  Ram 

,  versus 

Rajah  Rickmunee  Buliub. 

The  admission  of  documentary  evidence  at  a  period 
subseauent  to  the  6iin|i^  of  the  plaint  is  not  a  gfround  of 
appeal  against  the  ultimate  determination  of  the  Court 
which  admitted  such  evidence,  when  it  is  received  under 
Section  39,  Act  VIII.  of  iSsQ,  with  the  sanction  of  the 
Court. 

This  is  an  appeal  against  the  concurrent 
decision  of  the  two  Courts  below,  which  have 
found  that  the  respondent,  ihe  plaintiff  in 
the  action,  is  entitled  to  be  restored  rather  to 
an  office  in  the  nature  of  the  headship  of  a 
temple,  than  to  the  possession  of  lands  in 
the  ordinary  sense  in  which  lands  are  sued 
for  in  ejectment,  and  that  the  title  set  up  by 
the  appellant  cannot  prevail  against  him. 

Their  Lordships  have  so  constantly,  that  it 
is  hardly  necessaiy  to  repeat  ii,  said  that  in 
such  circumstances  they  will  never  disturb 
the  concurrent  decision  of  both  Courts  be- 
low upon  a  question  of  fact,  unless  it  very 
clearly  appears  that  there  has  been  some  mis- 
cairiage  of  justice,  some  mis-trial,  or  that  ihe 
conclusion  is  very  plainly  errontous. 

In  the  present  case  it  is  contended  that  the 
documentary  evidence  which  has  been  put  in 


by  the  plaintiff  in  the  suit — ^by  the  respond- 
ent on  this  appeal — was  improperly  admit- 
ted.    It  does  not  seem  to  theVr  Lordships 
that  that  is  the  case,  or,  at  least,  that  there 
has  been  such  an  admission  of  evidence  as 
would  be  fatal  to  the  decision  of  the  Conits 
below.     No  doubt,  the  evidence  was  not,  in 
accordance  with  the  new  Code  of  Procedure. 
brought  in  at  the  time  of  filing  the  plaint.    \\ 
was  brought  in  at  two  subsequent  periods. 
There  seems,  therefore,  to  have  been  an  irre-  \ 
gularity  in  that  respect,  which  is  adverted  to 
in  the  judgment  of  the  Sudder  Court. 

Their  Lordships,  however,  do  not  find  that 
the  39th  Clause  of  Act  VIH.  of  1859  makes 
the  admission  of  any  documentary  evidence 
that  is  not  so  brought  in,  so  improper  as  to 
be  a  ground  of  appeal  against  the  ultimate 
determination  of  the  cause  by  the  Court 
which  has  admitted  it.  On  the  contrary, 
what  that  clause  at  the  end  of  it  says  is: 
"  Any  document  not  produced  in  Court  by 
"the  plaintiff  when  the  plaint  is  presented 
"  shall  not  be  received  in  evidence  on  his 
"behalf  at  the  hearing  of  the  suit  without 
"  the  sanction  of  the  Court." 

In  the  present  case  there  seems  to  their 
Lordships  to  be  abundant  proof  that  the  evi- 
dence was  received  with  the  sanction  of  the 
Court.  A  great  part  of  it  (some  of  the  do- 
cuments and  accounts  being  in  the  Bengalee 
language)  seem  to  have  been  referred  to  a 
subordinate  officer,  an  am een,  for  inspection 
and  verification ;  and  it  was  ultimately  acted 
on  by  the  Court.  It  is  perfectly  clear, 
therefore,  that  if  the  sanction  of  the  Court 
can  purge  the  original  defect,  it  has  been 
so  purged. 

Their  Lordships  sitting  here  have  not 
I  been  in  the  habit  of  determining  appeals 
upon  the  mere  fact  that  certain  evidence 
may  have  been  improperly  admitted.  It 
has  always  been  a  rule  of  this  Committee 
to  do  substantial  justice  between  the  par- 
ties, to  take  the  record  as  it  is  sent  over, 
and  to  see  whether  there  is  sufficient  evi- 
dence on  the  whole  record  to  justify  the 
conclusion  to  which  the  Courts  below  have 
come.  The  Sudder  Court,  although  in  these 
cases  they  adverted  to  the  irregularity  in 
the  proceedings  of  the  Principal  Sudder 
Ameen,  have  expressed  their  opinion  that 
the  defendant  was  not  ultimately  prejudiced 
by  the  course  which  had  been  pursued. 

The  contention  on  the  side  of  the  appel- 
lant is  that  this  is  in  the  nature  of  an  action 
of  ejectment,  and  that  there  is  really  no  evi- 
dence whatever  of  the  title  of  the  respond- 
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ent,  who,  being  plaintifiE  in  the  cause,  was 
bound  to  make  out  the  title.  It  appears, 
however,  to -their  Lordships  that  there  was 
ample  evidence  to  go  to  the  Jury  that  the 
persons  who  actually  resided  in  the  temple 
were  the  mere  agents  ot  the  Rajah  Gour- 
bullub,  and  that  there  was  also  ample  evi- 
dence to  go  to  the  Jury  that  Rajah  Gourbul- 
lub  was  the  adopted  son  of  the  person  whom 
he  claimed  to  represent.  In  that  state  of 
things  their  Lordships  think  that  the  bur- 
then of  proof  was  properly  treated  as  shift- 
ed upon  the  defendant,  and  the  transaction 
upon  which  he  relies  seems  to  their  Lord- 
ships, as  it  seemed  to  the  Courts  below,  to 
be  one  of  a  suspicious  character.  Both 
those  Courts  have  found  that  it  was  not  a 
true  transaction,  and  that  even  if  the  instru- 
ment had  been  really  executed  by  the 
woman  with  a  knowledge  of  its  contents, 
no  title  to  the  temple  would  have  passed 
thereunder.  Their  Lordships  are  not  pre- 
pared to  say  that  either  of  those  conclusions 
is  wrong. 

Under  these  circumstances,  their  Lordships 
see  no  grounds  for  disturbing  the  decision  of 
the  Courts  below,  and  must  humbly  recom- 
mend Her  Majesty  to  dismiss  this  appeal 
with  costs. 


The  7th  July  1869. 

Present  : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  Giffard,  and  Sir  Lawrence 
Peel,  Judges. 

Suit — ^Ancient  tenure— Regulation  IV.  of  1831, 
Madras  Code — Co-sharers— Non-payment  of 
GoTemment  assessment— Onus  proband!. 

On  Appeal  from  the  High  Court  at  Madras, 

Brett 

versus 

Ellaiya. 

Regrulation  IV.  of  1S31,  Madras  Code,  which  roust  be 
strictly  construed,  applies  only  to  suits  brought  to  try 
the  validity  of  grants  emanating  from,  or  confirmed  or 
affected  by,  the  direct  act  and  order  of  the  Governor  in 
Council.  A  written  order  under  that  law  is  not  neces- 
sary in  a  suit  brought  by  a  person  who  claims  to  hold 
under  an  ancient  and  permanent  tenure  in  existence 
before  the  Dewanny. 
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Where  an  ancient  and  permanent  tenure  is  held  by 
several  persons  in  separate  shares,  and  some  of  the 
sharers  make  default  in  the  payment  of  their^quota 
of  the  Government  assessment,  the  portion  of  the  tenure 
held  by  the  sharers  who  paid  their  share  of  the  as&ess- 
ment  cannot  be  resumed  or  forfeited  by  the  Govern- 
ment. In  such  a  case,  the  onus  lies  on  the  Government 
to  make  out  by  clear  evidence  under  what  special  con- 
tract, or  agreement,  or  Regulation,  it  forfeits  the  entire 
tenure. 

This  is  an  appeal  from  a  decision  of  the 
High  Court  of  Judicature  at  Madras,  made 
on  special  appeal,  whereby  it  reversed  a 
decision  of  the  Civil  Court  of  Chiitoor  given 
in  favor  of  the  appellant,  ihe  defendant  in 
the  original  suit. 

The  appeal  comes  before  their  Lordships 
ex-parte,  and  it  is  desirable  to  state  in  de- 
tail the  case  as  it  is  to  be  collected  from  the 
pleadings  and  issues,  in  order  that  the  ob- 
jections to  the  judgment  appealed  from  may 
be  examined  with  reference  to  the  case  actu- 
ally before  the  High  Court. 

The  suit  was  brought  in  the  Zillah  Court 
of  Salem  by  the  plaintiff,  a  Brahmin,  against 
Mr.  Brett,  the  then  Collector  of  that  Dis- 
trict. The  plaint  states  succinctly  t|;)e  nature 
of  the  claim,  which  is  this:  I'he  plaintiff 
therein  described  himself  as  a  co-sharer  of 
Neikarappatu  Agraharam,  which  means  a 
maintenance  for  Brahmins.  He  claims  to  re* 
cover  335  rupees  2  annas  2  pice,  beiftg  the 
rent  collected  from  him  in  excess  of  the  per- 
manent Jodikia  Pottah  granted  to  him  by  the 
Government.  He  then  proceeds  to  state  the 
circumstances  of  that  grant  as  follows :  "  On 
"  the  assumption  of  his  country  by  the  Hon'- 
"  ble  Company,  a  permanent  revenue  was  set^ 
"  tied  in  the  time  of  Mr.  Macleod  for  the  four 
"  shares  enjoyed  by  my  ancestors  and  myself 
"  in  the  said  Neikarappatu  Agraharam  for  a 
'*  long  time  ;  for  my  one  karai,  consisting  of 
''  four  shares,  a  pottah  has  been  granted  to 
*'  the  effect  that  a  Jodikai  revenue  should  be 
''  paid  to  the  Government  at  53  pagodahsand 
"  7"tf  fanams,  or  67  rupees  1 3  annas  2  pice." 

He  then  proceeds  to  state  due  payment  of 
his  revenue,  and  that  on  a  pretence  that 
arrears  were  due  on  the  whole  village,  it  was, 
inclusive  of  his  shares,  attached  unjustly, 
without  ascertaining  from  whom  the  arrears 
were  due,  and  collecting  the  same  from  the 
defaulter  ;  and  that  a  revenue  in  excess  was 
fixed  with  a  difference  of  rates,  and  was 
strictly  demanded  as  stated  by  him  there- 
after in  his  plaint.  He  then  alleges  that 
he  paid  the  money  under  duress  to  avoid 
disgrace  and  sale  of  his  landf$,  and  stating 
the  excess  exacted  during  three  years  to  be 
the  sum  for  which  he  sues,  he  seeks  to  re; 
cover  that  demand,  and  prays  that  the  annual 
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revenue  for  the  future  may  be  adjudged  to 
be  collected  from  him  under  the  pottah  of 
Mr.  Macleod. 

The  answer  filed  by  the  Acting  Collector 
on  behalf  of  Mr.  Brett,  after  stating  the 
object  of  the  plaint,  insists,  first  on  a  want  of 
jurisdiction  in  the  Court  to  entertain  the 
complaint,  as  it  was  unaccompanied  by 
a  written  order  under  Regulation  IV.  of 
1831  ;  and,  on  the  other  part  of  the  case,  it 
prays  that  the  suit  may  be  dismissed  for 
want  of  due  specification  of  the  particular 
lands  on  which  the  alleged  excess  had  been 
imposed. 

A  supplemental  answer  was  subsequently 
put  in,  which  states  further,  in  answer  to  the 
complaint,  that  the  village  was  held,  not  in 
severalty,  but  jointly,  and  that  consequently 
the  shareholders  were  jointly  as  well  as 
severally  liable  for  the  quit-rent  due  on  it. 
The  reply  insisted  that  the  settlement  was 
made  for  each  plot,  and  a  separate  pottah  was 
given  to  each  sharer;  that  no  joint  pottah 
was  given  for  the  whole,  nor  the  money  col- 
lected accordingly,  nor  a  joint  receipt  given. 
It  contains,  besides,  answers  of  an  argumenta- 
tive nature  to  the  objection  on  the  point  of 
jurisdiction,  which  it  is  not  necessary  to  state 
in  detail. 

The  rejoinder  re-asserts  and  insists  on  the 
objection  to  the  jurisdiction  of  the  Court, 
and  concludes  by  saying  that  the  defendant 
does  not  consider  it  necessary  to  re-join  to 
any  other  part  of  the  reply. 

Upon  this  state  of  the  pleadings  the  issues 
were  framed,  which  are  to  be  found  at  page 
4  of  the  record. 

The  points  stated  there  for  the  defendant 
to  prove  are — 

I.  To  prove  that  the  village  was  not  held 
in  severalty,  but  jointly. 

a.  That  plaintiff,  as  a  shareholder,  was 
jointly  responsible  with  the  several  holders. 

3.  That  the  excess  of  teerwah  was  legal- 
ly due,  and  under  what  authority  or  Regula- 
tion. 

It  appears,  therefore,  that  the  Court  im- 
posed on  the  defendant  the  onus  of  proving 
the  legality  of  the  re-assessment,  and  of 
showing  under  what  authority  or  Regulation 
it  proceeded. 

The  defendant  did  not  appeal  from  the 
framing  of  these  issues  ;  nor  does  it  now 
appear  to  their  Lordships  that,  in  the  framing 
of  them,  the  Court   miscarried   by  impos- 


ing any  species  of  proof  upon  the  defendant 
from  which  the  law  exempted  him. 

If  the  new  assessment  wa^  not  legalhr 
imposed  on  the  plaintiff,  his  liability  under 
the  old  assessment  remained,  and  his  title 
to  recover  in  this  suit  was  established. 

The  Court  pf  Salem  decided  in  favor  of 
the  plaintiff  on  the  point  of  jurisdiction,  and 
on  the  issues  it  found  in  favor  of  the  defend- 
ant. 

On  appeal  to  the  Civil  Court  of  Chittoor, 
to  which  the  appeal  was  referred  by  the 
order  of  the  High  Court,  the  decision  ap- 
pealed from  was  affirmed. 

The  plaintiff  then  preferred  a  special 
appeal  to  the  High  Court,  and  that  Court 
reversed  the  decision  of  the  Civil  Court  ai 
Chittoor  on  the  third  issue:  on  the  other 
issues  agreeing  with  the  judgment  below. 
The  objection  as  to  the  jurisdiction  was  not 
enumerated  amongst  the  grounds  of  appeaJ, 
and  was  not  renewed  before  the  High  Court. 

The  objection  to  the  jurisdiction  of  the 
Court  was,  however,  renewed  before  tbdr 
Lordships  on  the  hearing  of  this  appeal.  As 
the  proceedings  before  their  Lordships  dis- 
close the  grounds  on  which  this  objectkm 
rests,  and  as,  if  valid,  it  would  apply  to  the 
whole  litigation  from  its  inception  to  its 
close,  rendering  all  the  proceedings  null  and 
void  ab  initio,  their  Lordships  thinlc  it  right 
to  say  that,  in  their  judgment,  the  decision  of 
this  point  in  the  Court  of  first  instance  was 
entirely  correct ;  and  that  the  Regulation, 
which  must  be  construed  strictly,  applies  only 
to  suits  brought  to  try  the  validity  of  grams 
emanating  from,  or  confirmed  or  affected  by. 
the  direct  act  and  order  of  the  Governor  in 
Council,  and  that  no  proof  exists  in  the  cause 
to  bring  this  inam  cUim  within  the  provi 
sions  of  the  Regulation  IV.  of  1831. 

The  judgment  appealed  from  was,  besides, 
impeached  for  error  before  their  Lordships 
on  these  grounds:  that  the  High  Court  had 
treated  the  acts  of  the  Government  as  found- 
ed on  Regulation  XXVIL  of  1802 ;  that  they 
had  considered  the  case  as  one  of  resumption, 
and  not  as  one  of  forfeiture;  and  had  not 
given  due  effect  to  the  hookoomnamah,  as 
evidencing  the  right  under  which  the  Collect- 
or had  acted. 

There  is  some  difliculty  in  their  Lord- 
ships' minds  in  supposing  that  the  High 
Court  would  have  dwelt  so  much  on  the 
Regulation  in  question,  had  it  not  been  in 
some  manner  relied  on  for  the  then  respond- 
ent.   It  must  be  remembered  that  the  third 
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issae  imposed  on  the  defendant  the  necessity 
of  showing  under  what  law  or  Regulation  he 
had  acted  i»  varying  and  augmenting  the 
old  assessment  on  the  plaintiff's  shares  ;  and 
the  Court  was  entitled  to  receive  distinct 
information  on  that  point.  Had  the  power 
exercised  in  this  instance  been  an  acknow- 
ledged power  of  the  Government,  acted  on, 
and  submitted  to,  in  that  part  of  the  country, 
the  Collector  could,  in  the  opinion  of  their 
Lordships,  have  had  no  difficulty  in  proving 
its  continued  exercise,  Had  it  grown  up 
as  a  custom  of  the  country,  though  without 
any  written  law  to  sanction  it,  the  terms  of 
the  issue  were  wide  enough  to  admit  proof 
of  such  custom  as  legalizing  the  acts  com< 
plained  of.  The  High  Court,  however, 
states  in  its  judgment  that  no  such  proof 
was  produced ;  and  none  has  been  presented 
to  I  heir  Lordships  beyond  the  hookoomna- 
mah,  on  which  Mr.  Forsyth  mainly  relied. 

Their  Lordships  are  anxious  to  guard 
themselves  from  being  understood  as  ques- 
tioning, or  in  any  way  drawing  into  doubt, 
any  practice  which  that  Instrument  may 
indicate  as  to  inamdars.  Such  an  in- 
strument being  only  a  direction  from  a 
Government  Board  or  officer  to  others  en- 
gaged in  the  Revenue  Department,  cannot 
indeed  create  of  itself  any  new  law,  or  im- 
pose any  new  obligation  on  existing  tenures 
from  which  they  were  antecedently  free ; 
but  it  may  indicate  in  many  cases  subse- 
quent to  it  the  terms  of  engagements,  and 
be  proof  of  conditions  of  tenure  in  such 
cases. 

As  to  inams  of  an  admitted  precarious 
tenure,  it  might  serve  as  notice  of  an  inten- 
tion to  resume  them  on  failure  of  the  obliga- 
tion of  the  inamdars  to  pay  the  actual  assess- 
ment. This  case,  however,  must  be  deter- 
mined on  the  facts  alleged  and  proved.  The 
plaintiff  alleges  his  tenure  to  be  ancient, — 
antecedent,  indeed,  to  the  assumption  of  the 
country  by  the  East  India  Company.  He 
admits,  indeed,  that  the  lands  held  by  him 
were  re-assessed  by  Mr.  Macleod  ;  but  he 
states  that  assessment  to  be  permanent,  and 
that  he  held  a  permanent  tenure  under  a 
pouah  from  Mr.  Macleod.  This  case  is 
inconsistent  with  an  assessment  variable  at 
the  will  of  the  Government.  The  defend- 
ant nowhere  denied  in  his  pleading  the  per- 
manency of  the  tenure  in  this  sense,  nor 
pleads  that  the  inam  was  in  its  nature  re- 
vocable at  pleasure,  or  that  the  assessment 
could  be  raised  at  the  pleasure  of  the  Govern  • 
ment.  He  pleads  only  that  the  village,  though 
enjoyed  in  shares,  was  held  in  jointure  and 


not  severalty,   and   so  the  plaintiff's  share 
was  liable  for  defaults  of  other  shareholders. 
Mr.   Forsyth   argued,   correctly,  thar  this 
increase  of  assessment  was  not  properly  a 
resumption  proceeding.      But   in  this  parti- 
cular case  the  Government  claims  a  right  to 
increase  the  assessment  on  one  who  holds 
under  an  ancient  and  permanent  tenure  (for 
that  averment  is  not  denied),  by  reason  of  a 
default   not   arising  from    himself    or    any 
person   holding   his   share.     This  is   not  a 
common  incident  of  tenure,  and  is  not  in- 
volved in  the  right  to  hold  the  whole  lands 
as  hypothecated  for  the  whole  rent,  though 
shares  are  held  in  severalty  and  subject  to 
several  assessments :  it  therefore  lies  on  the 
defendant  to   prove  by  what  authority  this 
increase  in  the  amount  of  the  rent  has  been 
made.     The  ordinary  remedies  for  revenue 
in  arrear  fall  short  of  such  a  power;   the 
non-payment   of    revenue   may   arise    from 
causes  implying  only  the  misfortune  of  the 
holder;   and  in   reason  and  justice,  in  the 
absence  of  contract  or  consent,  a  forfeiture, 
should  not  be  implied  from  a  merp  default 
of  that  nature :  still  less  should  the  terms  of 
an    instrument  alleged  to  evidence  a  right 
to    declare    a  forfeiture,   be    constructively 
enlarged.     Now,  if  the  terms   of   the   hoo- 
koomnamah  be  referred  to  they  do  not  neces- 
sarily   include   such  a  case  as  the  present. 
They  are  capable  of  being  read  as  extending 
only  to  the  forfeiture  of  the  shares  of  the 
actual  defaulters ;  in  express  terms  the  case 
of  a  co-sharer  under  a  separate  assessment, 
and  not  in  default,  is  not  included  in  it;  and 
its  language  would  not  lead  one  in  such  a 
case  to  consider  it  as  meant  to  subject  him 
to   its   operation.      Furthermore,    the   Court 
rightly  observes  that,  by  reason  of  its  pos- 
teriority in  time  to  the  tenure  of  the  plaint- 
iff, that  tenure  cannot  become  subject  to  its 
operation  ;  and    their    Lordships  concur    in 
the  opinion  expressed  by  the  High  Court  on 
this   point.     Their   Lordships   think  that  a 
power   of   such    an    exceptional    and   ano- 
malous kind  as  that  which  has  been  brought 
into  operation,  and  insisted  on  in  this  case, 
ought  to  be  shown  to  have  a  certain  and 
legal  origin,  and  cannot,  in  the  absence  of 
any  Statute  or  Regulation — none   such  ap- 
pears to  exist — be   presumed  or  established 
by  a  Court  upon  anything  short  of  clear  evi- 
dence of  its  continued  exercise  and  preva- 
lence.    There  has  been  no  evidence  amount- 
ing to  proof  of  anything  of  the  kind. 

For  these*  reasons  their  Lordships  will 
humbly  recommend  lo  Tier  Majesty  that  the 
appeal  be  dismissed.  • 
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The  1 2th  July  1869. 

♦  Present  : 

The  Master  of  the  Rolls  (Lord  Romilly) 
Sir  James  W.  Colvile,  the  Judge  of  the 
Admiralty  Court  (Sir  Robert  Phillimore), 
Sir  Joseph  Napier,  and  Sir  Lawrence  Peel. 

Limitation— Section  14,  Rep^lation  III.  of  1793 
— Clear  and  positive  proof. 

On   Appeal  from   the   High  Court  at 

Calcutta.'^ 

Gopee  Kishen  Goshamee 

versus 

Bindabun  Chunder  Sircar  Chowdhry  and 

another. 

Where  the  plaintiff  sued  upon  a  kurarnamah,  and  in 
answer  to  the  defendant's  plea  of  limitation,  relied  upon 
the  exception  in  Section  14,  Regulation  ill.  of  1793: 
Help,  th24  in  order  to  bring  the  case  within  that  ex- 
ception, it  is  sufficient  for  the  plaintiff  to  show,  by 
"clear  and  positive  proof,"  that  within  the  prescribed 

Eeriod  he  asserted  his  claim  to  what  was  secured  to  him 
y  the  kurarnamah,  and  that  the  defendant  admitted 
this  claim  to  be  as  of  rijrht.  It  is  not  necessary  that  a 
precise £um  should  have  been  mentioned  by  either  party, 
or  that  the  plaintiff  should  have  specihcally  made  a 
demand  of  the  amount  of  debt,  or  that  the  defendant 
should  have  made  a  promise  to  pay  that  amount. 

By  "  clear  and  positive  proof  '*  is  meant  such  proof 
as,  upon  the  case  made,  leaves  no  reasonable  douot  as 
to  the  matter  required  to  be  proved,  the  truth  of  which 
is  established  to  a  moral  certainty.  It  is  by  the  com- 
bined effect  of  the  whole  evidence  that  it  is  to  be  judged 
whether  the  proof  is  "  clear  and  positive.'' 

The  material  questions  in  this  case  are, 
first,  whether  the  kurarnamah  on  which  the 
suit  is  based  was  executed  for  the  considera- 
tion, and  by  and  to  the  parties,  alleged  in 
the  plaint ;  and,  secondly,  whether  the  com- 
plainant has  brought  his  case  within  the  ex- 
ception in  the  Law  of  Limitation,  which 
prohibits  the  hearing  and  determining  the 
merits,  it  the  cause  of  action  shall  have  arisen 
twelve  years  before  the  commencement  of  the 
suit,  "  unless  the  complainant  can  show  by 
clear  and  positive  proof  that  he  had  demanded 
the  money  or  matter  in  question,  and  that  the 
defendant  had  admitted  the  truth  of  the  de- 
mand or  promised  to  pay  the  money,"  &c. 

In  addition  lo  ihe  reasons  set  forth  in  the 
judgment  of  Mr.  Justice  Bayley,  in  support 

♦  From  the  judgment  of  Phear,  J„  overruling 
Bayley,  7-.  under  Section  23,  Act  XXIII.  of  1861-- 
i^W.  R.,  page  221,  Civil  Rulings. 


of  his  opinion  that  the  koramamah 
executed  as  alleged  in  the  plaint^  their 
Lordships  think  it  proper  to  observe  that  no 
evidence  has  been  offered  in  order  to  dis- 
prove the  handwriting  of  the  parties  br 
whom  the  kurarnamah  purports  to  hare  been 
executed,  or  of  the  attesting  witness  ibere- 
to.  Instead  of  giving  or  producing*  any 
such  evidence,  the  principal  defendant  has 
confined  himself  to  the  surmises  and  argu- 
ments of  his  pleader  in  this  answer  to  the 
plaint. 

Their  Lordships  are  of  opinion  that  the 
first  question  should  be  answered  in  the 
affirmative.  Taking  it,  then,  as  established  by 
the  evidence  that  the  kiu-arnamah  was  exe- 
cuted by  the  principal  defendant  and  bis 
father  as  alleged,  it  is  next  to  be  consider- 
ed whether  the  defence  of  the  Law  of  Limit- 
ation has  been  met  by  proof  of  demand  and 
admission  sufficient  to  bring  the  case  within 
the  exception  in  this  law. 

The  action,  though  in  form  a  claim  of  the 
entire  sum  secured  lo  the  plaintiff  and  his 
brother  (Gunga  Pershad)  by  the  kurarnamah. 
with  interest  thereon,  is  in  effect  for  the 
plaintiff's  moiety.  Gunga  Pershad  does  dot 
make  any  claim  on  his  own  behalf  for  the 
other  moiety;  he  refused  to  join  as  co-plaint- 
iff, and  was  made  a  defendant  pro  formd, 
for  the  reasons  alleged  in  the  plaint,  but  be 
has  not  filed  any  answer  thereto.  He  was, 
however,  examined  as  a  witness. 

It  is  clear  upon  his  evidence  that  between 
the  years  1847  and  1857,  he  received 
from  the  principal  defendant  upwards  of 
12,500  rupees  on  account  of  a  larger  claim : 
and  he  does  not  bring  forward  evidence  of 
any  claim  which  he  then  had  against  this 
defendant,  other  than  for  his  share  of  the 
debt,  which  was  secured  by  the  kurarnamah 
to  himself  and  his  brother  jointly.  These 
payments  were  made  after  the  death  of  the 
father  of  the  principal  defendant,  who,  with 
the  principal  defendant,  had  executed  the 
kurarnamah.  There  is  adequate  proof  that 
after  these  payments  were  made  to  Gunga 
Pershad,  the  principal  defendant  tried  to 
induce  the  plaintiff  to  settle  the  claim  for  his 
moiety  upon  terms  such  as  those  which 
Gunga  Pershad  was  alleged  to  have  accepted, 
but  that  the  plaintiff  insisted  on  payment  in 
full. 

Their  Lordships  are  satisfied  upon  ibc 
evidence  that  the  payments  made  to  Gunga 
Pershad  were  on  account  of  his  moiety  of 
the  joint  claim  under  the  kurarnamah,  and 
that  the  offers  made  to  the  plaintiff  related 
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to  his  claim  to  the  other  moiety.  No  other 
claim  is  proved,  or  could  be  presumed,  to 
which  thes»  payments  and  offers  were  appro- 
priate. (Mandertson  versus  Robertson  and 
another,  4  Man.  and  Ryl.,  440.) 

These  offers  were  made  not  to  buy  off 
vexatious  or  doubtful  litigation,  but  to  settle 
a  claim  secured  by  an  obligation  which  fixed 
its  amount. 

Their  Lordships  consider  that  upon  the 
true  construction  of  the  Law  of  Limitation 
applicable  to  this  case,  and  in  order  to  bring 
the  case  within  the  exception,  it  was  suffi- 
cient for  the  plaintiff  to  show  by  "clear  and 
positive  proof,*'  that  wiihin  the  prescribed 
period  he  asserted  his  claim  to  what  was 
secured  to  him  by  the  kurarnamah,  and 
that  the  defendant  admitted  this  claim  to  be 
as  of  right.  It  was  not  necessary  that  a 
precise  sum  should  have  been  mentioned  by 
either  party ;  or  that  a  promise  to  pay  should 
have  been  made  by  the  defendant. 

"  Clear  and  positive  proof  *'  is  such  as, 
upon  the  case  made,  leaves  no  reasonable 
doubt  as  to  the  matter  required  to  be  proved, 
the  truth  of  which  it  establishes  to  a  moral 
certainty ;  and  it  is  by  the  combined  effect 
of  the  whole  evidence  that  we  have  to  judge 
whether  the  proof  is  "  clear  and  positive." 

It  was  contended  that  there  is  no  proof 
that  a  demand  of  the  amount  of  debt  in  dis- 
pute was  specifically  made  by  the  plaintiff; 
or  that  the  defendant  admitted  the  truth  of 
such  a  demand,  or  promised  to  pay  it;  that 
as  to  the  admissions  of  indebtedness,  there 
is  some  doubt  whether  any  of  them  were 
made  to  the  plaintiff  himself;  and  that 
there  was  not  any  which  amounted  to  a  pro- 
mise to  pay  the  debt  due  under  the  kurar- 
namah, or  to  an  acknowledgment  of  any 
specific  sum ;  that  they  were  but  attempts 
at  a  compromise,  which  failed. 

The  authorities  which  have  been  mainly 
relied  on,  in  order  to  show  that  there  has 
not  been  a  sufficient  acknowledgment  within 
the  period  of  limitation  in  the  present  case, 
were  cases  of  actions  on  promises,  decided 
on  the  Statutes  of  21  Jac.  I  and  9  Geo.  IV., 
cap.  1 4.  The  principle  of  these  decisions 
is  not  applicable  to  a  case  like  the  present. 
They  depend  not  upon  the  effect  of  an  ex- 
ception in  the  Statute,  but  upon  the  princi- 
ples of  the  common  law  with  respect  to  the 
cause  of  action.  The  issue  joined,  made  it 
incumbent  on  the  plaintiff  to  prove  a  promise 
made  within  six  years,  and  such  as  to  agree 
with  that  laid  in  the  declaration.     In  such 


cases,  acknowledgments,  whether  by  words 
or  acts,  are  of  no  avail,  save  so  far  as  they 
sustain  the  promise  alleged :  there  is  •no  ex- 
ception within  which  they  come ;  and  these 
cases  are  to  be  regarded  simply  as  actions 
brought  on  promises  made  within  six  years. 
But  the  cases  in  which  acknowledgments 
are  operative  by  way  of  exception,  are  of  a 
different  character.  In  these,  the  action 
must  be  maintained  on  the  original  security ; 
and  an  acknowledgment  within  the  prescrib- 
ed period  of  limitation  shows  that  the  obli- 
gation was  then  subsisting  and  unsatisfied; 
a  promise  to  pay  is  not  required. 

It  has,  therefore,  been  decided  that  in  an 
acknowledgment  within  the  3  &  4  Wm. 
IV.,  Cap.  27,  Section  40,  it  is  not  necessary 
that  the  amount  of  the  debt  should  be  speci-<# 
fied,  nor  a  promise  made  to  pay  it. — (Carroll 
versus  Darcy,  10  Ir.  Eq.  Rep.,  329.)  It  has 
also  been  held  that  an  admission  of  a  bond- 
debt  contained  in  the  answer  of  the  execut- 
ors of  the  obligor,  although  in  a  suit  to 
which  the  obligee  was  not  a  parly,  was  suffi- 
cient to  take  the  case  out  of  the*  operation 
of  3  &  4  Wm.  IV.,  c.  42  (Moodie  versus 
Bannister,  4  Drewr.,  432).  « 

It  is  one  thing  to  acknowledge  a  debt  and 
another  to  promise  to  pay  it ;  and  this  dis- 
tinction is  recognized  by  the  terms  of  the 
law  relied  on  by  the  defendant.  The  deci- 
sions on  the  sufficiency  of  acknowledgments 
within  the  exceptions  in  recent  Statutes  of 
Limitation,  have  (as  Sir  Edward  Sugden  has 
observed)  **  proceeded  on  a  liberal  but  yet  a 
fair  and  just  construction  of  these  Statutes." —  * 
(Blair  versus  Nugent,  3  Jo.  and  Lat.,  677). 

Giving  a  like  construction  to  the  Law  of 
Limitation  that  applies  to  the  present  case, 
their  Lordships  *  are  satisfied  that  all  that 
is  required  to  be  shown  to  bring  the  case 
of  the  plaintiff  within  the  exception,  has 
been  shown  sufl[iciently.  If  the  conclusions 
at  which  they  have'  arrived  upon  the  ma- 
terial facts  of  the  case  needed  confirmation, 
they  are  fortified  by  the  omission  of  the 
principal  defendant  to  tender  himself  as  a 
witness  in  support  of  his  defence  in  a  case, 
the  circumstances  of  which  were  all  within 
his  own  knowledge;  and  by  the  unsatisfac- 
tory character  of  the  evidence  given  by 
Gunga  Pershad,  who  has  kept  back  (evidently 
from  hostility  to  the  appellant),  the  books 
which  he  ought  to  have  produced.  Such  a 
course  suggests  the  natural  inference  that  the 
evidence  which  has  not  been  produced,  was 
felt  to  be  adverse,  and  subjects  the  parties 
who  take  such  a  course  to  the  construction 
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that  is  least  favorable  to  the  views  and  in- 
terests which  they  seek  to  support  by  im- 
perfect^or  inferior  evidence. 

Their  Lordships  will,  therefore,  humbly 
advise  Her  Majesty  that  the  appeal  should 
be  allowed ;  that  the  judgment  of  the  High 
Court  at  Bengal,  and  the  judgment  affirmed 
thereby,  should  be  reversed  and  set  aside  ; 
and  that  the  appellant  should  have  judg- 
ment for  his  moiety,  with  interest  at  the 
full  legal  rate  and  costs.  He  must  also  have 
the  costs  of  this  appeal. 


The  13th  July  1869. 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  GiflFard,  and  Sir  Lawrence 
Peel. 

Damages -^'lunder  of  property—Credibility  of 
witnesses— Defendants  declining:  to  give  evi- 
dence. 

On    Appeal  from   the    late   Sudder    Court 

at  Agra, 

Gunesh  Sing 

versus 

Ram  Rajah  and  others. 

Where  it  was  found  as  a  fact  that  a  number  of  per- 
sons, in  pursuance  of  a  common  object,  plundered  the 
property  of  ^4 ,  it  was  held  that  all  that  was  necessary 
in  a  civil  suit  by  A  for  damages  was  to  identify  the 
persons  who  were  present  co-operating  in  that  common 
design,  and  that  each  and  every  person  co-operating 
in  any  extent  in  the  plunder  was  responsible  to  recoup 
A  for  the  loss  he  sustained. 

Where  two  witnesses  identified  some  of  the  defendants 
as  having  been  present  at  the  plunder,  and  these 
defendants  did  not  think  fit  to  avail  themselves  of  the 
opportunity  they  had  of  exculpating  themselves  by 
their  own  evidence  from  the  charge  against  them,  it 
was  held  that  their  reluctance  to  give  evidence  justified 
the  Court  in  relying  on  the  unopposed  testimony  of 
the  two  witnesses. 

In  this  case  their  Lordships  are  of  opinion 
that  the  judgment  appealed  against  cannot 
be  supported. 

In  their  judgment  the  Judges  of  the 
Court  of  the  Adawlut  express  their  opinion 
that  the  whole  foundation  of  the  claim  of 
the  complainant  fails.  The  parties  that  they 
had  before  them  were  only  a  portion  of  the 


defendants  against  whom  the  decree  of  tbe 
Principal   Sudder  Ameen  had  been  made. 
They  say   in  their  judgment  :  "We  are  of 
'*  opinion    that   the    plaintiff-respondent,     so 
''far  from  establishing  his  claim  against  the 
"  defendants-appellants,  has  not  even  profv- 
"ed  that  the  acts  of  plunder  complained  of 
"ever  occurred.     We   are,   therefore,   com- 
**pelled  to  differ  from  the  Principal  Sudder 
"Ameen,    and,    reversing    his    decision,    to 
"dismiss  the  respondent's  claim,  not  only 
''  against  these  defendants  who  have  appeal- 
"ed,   but   all   those    defendants   who  have 
"been  included  in  the  decree  of  the  Lower 
"  Court,  as  it  would  not,  in  our  opinion,  be 
"consistent   to  allow  this   decree  to  stand 
"against    these     latter    parties,    while    the 
"entire   claim    preferred    by    the    plaintiff- 
"  respondent,  has  been  declared  by  us  un- 
"  founded  and  uneslablished." 

Now,  that  decision  seems  rather  an  Indis- 
criminating  decision,  for  thirteen  of  the  de- 
fendants had  confessed  to  their  having  been 
present  at  the  plundering,  and  some  of  them 
had  partaken  of  the  booty ;  twenty-seven 
did  not  appeal. 

Their  Lordships  cannot  entertain  a  rea- 
sonable doubt,  on  the  whole  of  the  evidence, 
that  there  had  been  a  plunder  of  the  plaint- 
iff's property  to  some  extent,  and  that  it  was 
a  joint  transaction.  During  the  time  of  the 
Mutiny,  the  chiefs  of  some  villages  collected 
people  together  with  a  preconcerted  purpose 
of  plundering  the  plaintiff's  property;  and 
it  is  quite  plain  upoti  the  evidence,  that  all 
were  acting  with  a  common  purpose  of 
plunder;  that  they  went  to  the  plaintiff's 
house  for  the  purpose  of  plundering,  and 
each  co-operated  more  or  less;  and  where 
parlies  go  with  a  common  purpose  to  exe- 
cute a  common  object,  each  and  every  one 
becomes  responsible  for  the  acts  of  each  and 
every  other  in  execution  and  furtherance  of 
their  common  purpose :  as  the  purpose  is 
common,  so  must  be  the  responsibility. 

Well,  then,  taking  it  as  plainly  established 
upon  the  evidence  that  there  was  a  plunder 
of  the  property,  that  it  took  place  in  pur- 
suance of  a  common  design  of  all  these 
parties  who  co-operated  in  carrying  it  out, 
the  only  question  was  to  identify  any  of 
the  persons  who  were  present  co-operating 
in  that  common  design.  In  a  criminal  matter 
punishment  may  be  apportioned,  but  in  a 
matter  of  this  description,  where  the  plaint- 
iff is  to  be  compensated  for  the  loss  he  has 
sustained,  the  law  does  not  allow  men  to 
apportion  their  own  wrong,   and  does  not 
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apportion  it  for  them.  Each  and  every  per- 
son co-operating  to  any  extent  in  a  plun- 
der of  thi^  description  is  responsible  to  re- 
coup the  party  plundered  for  the  loss  he  has 
sustained. 

That  being  the  case,  there  was  no  ques- 
tion in  reality  that  involved  difficulty  in 
decision,  but  to  identify  the  persons  who 
were  present  and  formed  part  of  that  plun- 
der-party. No  doubt  in  the  circumstances 
of  the  country  at  the  time,  there  was  a 
great  temptation  to  accuse,  and,  perhaps,  con- 
siderable facility  *  in  charging  particular 
persons  suspected,  or  upon  whom  it  might 
be  desired,  from  any  motive,  to  impose  re- 
sponsibility. But  there  is  this  fact,  as  was 
very  properly  observed  by  Mr.  Wood,  that 
none  of  these  parties  who  now  belong  to  the 
group  of  respondents  tendered  his  own  evi- 
dence to  contradict  the  evidence  of  the  two 
witnesses  required  by  the  Principal  Sudder 
Ameen.  His  principle  seems  to  have  been, 
that  he  would  not  attach  responsibility  on 
any  individual  who  had  not  been  shown,  by 
two  witnesses  at  least,  to  have  been  present 
on  the  occasion.  Then,  when  persons  so 
accused  do-  not  think  fie  to  avail  themselves 
of  the  opportunity  they  have  had  of  excul- 
pating themselves,  by  their  own  evidence, 
from  the  charge  made  against  them,  surely 
that  general  reluctance  to  meet  by  their  own 
evidence  the  evidence  brought  forward 
against  them  justifies  the  Court  in  relying 
on  such  unopposed  testimony.  Some  of 
them  in  the  defences  which  have  been  made 
seem  to  have  imagined  that  because  they 
had  not  got  a  large  share  of  the  plunder,  or 
because,  as  they  allege^  ihey  were  coerced 
to  join  in  the  transaction,  that  excuses  them 
from  responsibility.  If  the  matter  were  to 
be  disposed  of  in  a  criminal  proceeding, 
where  the  Judge  had  to  inflict  a  punishment 
or  a  fine,  all  that  might  be  taken  into  ac- 
count :  but  here,  in  a  civil  proceeding  to  ob- 
tain compensation  for  the  loss  the  plaintiff 
sustained,  by  a  transaction  for  which  all  who 
joined  in  it  are  responsible  in  the  eye  of  the 
law — you  have  nothing  to  do  but  simply  to 
see  that,  in  point  of  fact,  the  parlies  accus- 
ed were  part  of  the  common  assembly 
which  had,  and  executed,  a  common  purpose 
of  plundering  this  man's  house,  and  are 
bound,  each  and  all,  to  make  him  compensa- 
tion for  the  loss  that  he  has  sustained  by  the 
demolition  -and  abstraction  of  his  propeity. 
It  is  very  likely  that  at  first,  in  the  confu- 
sion of  the  whole  thing  and  the  difTiculiy 
of  proof,  there  was  exaggeration  in  the 
claim  which  was  made,  but  the  claim  in  re- 


spect to  the  jewels  and  other  things  has  been 
reduced,  and  the  plaintiff  has  certaiqly  con- 
fined it  within  reasonable  bounds.  It  cer- 
tainly does  appear  on  the  evidence  that  he 
was  plundered  at  least  to  the  extent  at  which 
he  now  lays  his  claim,  and  perhaps  consi- 
derably more.  The  judgment  appealed 
against  states  that  the  entire  claim  was  un- 
founded and  unestablished,  and  that  the 
decree  was  wrong  against  all  the  parties. 
But,  confining  it  to  the  case  of  parties  who 
had  appealed,  they  were  parties  who,  instead 
of  giving  their  own  evidence  before  the 
Principal  Sudder  Ameen  to  exculpate  them- . 
selves  and  show  that  they  did  not  form  a 
part  of  that  plundering  party — instead  of 
simply  doing  this  and  putting  their  own  evi- 
dence  against  that  of  the  two  witnesses  who 
were  brought  forward  against  them,  they 
appeal  to  the  superior  Court,  and  argue 
upon  the  whole  transaction,  and  y^9t  the 
Court  of  the  Adawlut  not  to  institute  a  dis- 
criminating inquiry  into  the  credit'  of  the 
witnesses  in  each  case,  but  to  come  to  the 
conclusion  that  there  was  no  foundation  for 
the  claim  at  all.  There  could  not  have  been 
any  adequate  sifting  of  the  evidence,  and  it 
does  seem  to  be  an  unreasonable  conclusion, 
on  the  whole  of  the  evidence,  to  say  or  sug- 
gest that  the  plaintiff  had  not  been  plundered 
at  all. 

Under  these  circumstances,  their  Lord- 
ships feel  no  difficulty  in  saying  that,  in  their 
opinion,  the  judgment  of  the  Adawlut 
ought  to  be  reversed.  The  Principal  Sud- 
der Ameen  had  the  advantage  of  having  had 
the  witnesses  examined  before  him,  and  their 
evidence  not  having  been  contradicted  by 
any  of  the  parties  themselves,  his  judg- 
ment may  be  safely  adopted. 

Their  Lordships,  therefore,  will  humbly 
recommend  Her  Majesty  that  the  judgment 
of  the  Court  of  Sudder  Dewanny  Adawlut 
be  reversed,  and  that  the  judgment  of  the 
Principal  Sudder  Ameen  should  be  affirmed 
with  costs.  The  appellant  is  to  have  the 
costs  of  the  appeal. 
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The  13th  July  1869. 

^  Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  Giffard,  and  Sir  Lawrence 
Peel. 

Partition — Metes  and  bounds. 

On  Appeal  from  the  High  Court  at  Madras. 

Rajah  Suraneni  Venkala  Gopala  Narasimha 

Row  Bahadoor 

versus 

Rajah  Suraneni  Lakshmi  Venkama  Row. 

The  principle  in  Appovier  vs.  Rama  Subha  Aiyan — 
that  althoug^n  an  agreement  for  a  partition  has  not  been 
carried  out  by  actual  partition  by  metes  and  boundaries 
of  the  property,  it  was  nevertheless  bindin;^  upon  the 
contracting  parties  and  operated  as  a  division  of  the 
family ^^:on firmed  and  supported  by  further  authori- 
ties. 

The  Shivagunga  case  explained. 

This  appeal  has  been  very  ably  argued 
by  Mr.  Latham,  who  has  stated  in  support 
of  it  evepything  which  in  their  Lordships' 
opinion  could  be  said ;  but  the  facts  and  the 
authosities  are  too  strong  for  him,  and  their 
Lordships  are  unable  to  See  any  ground  upon 
which  the  appeal  can  be  supported. 

The  proof  in  this  case  has,  perhaps,  been 
somewhat  complicated  and  rendered  less 
effective  than  it  otherwise  might  have  been 
by  the  introduction  of  an  issue  which  is 
now  admitted  to  be  out  of  the  case — the 
issue  as  to  the  alleged  adoption. 

The  only  question  now  arguable  is,  whe- 
ther at  the  date  of  the  death  of  the  respond- 
ent's husband,  this  family  was  a  divided 
or  an  undivided  Hindoo  family,  because 
the  course  of  succession,  of  course,  depends 
upon  that  fact.  The  property  is  admitted 
to  be  ancestral,  and  it  is  now  also  admitted 
that  the  zemindary  which  forms  part  of  it 
is  not  one  of  those  impartible  zemindaries 
of  which  there  are  many  in  the  south  of 
India,  but  must  be  treated,  as,  in  fact,  it 
appears  upon  some  of  the  earlier  documents 
to  have  been  decided  to  be,  as  in  its  nature 
partible.  Therefore  the  question  is  simply 
whether  at  the  date  I  have  mentioned  the 
family  was  still  an  undivided  family,  as  it 
was  up  to  a  certain  period,  or  whether  it 
became  divided  by  virtue  of  the  agreement 
which  is  at  page  23  of  the  record,  and 
which  has  been  the  chief  subject  of  the 
argument  before  us. 

.Now,  although  Mr.  Latham  has  pointed 
out  here  and  there  some  minute  differences 


in  the  wording  of  the  two  agreements,  their 
Lordships  find  it  impossible  to  distinguish 
the  arrangement  come  to  in  thi%  case  from 
the  arrangement  which  had  been  entered  into 
in  the  case  of  Appovier  vs.  Kama  Suhhc 
Aiyan  and  others*  11  Moore's  Indian  Ap- 
peals 75,  in  which  this  Committee  held  that 
although  the  agreement  for  a  partition  had 
not  been  carried  out  by  actual  partition,  bj 
metes  and  boundaries  of  the  property,  a 
was  nevertheless  binding  upon  the  contract- 
ing parties,  and  operated  as  a  division  of 
the  family.  Their  Lordships  observe  that 
the  judgment  delivered  by  Lord  Westbury 
was,  in  fact,  an  affirmance  of  the  judgmeDts 
of  two  of  the  Courts  below,  and  was  faifr 
supported  by  the  authorities  then  before  lb« 
Court.  It  is,  however,  satisfactory  to  find  in 
the  present  case  that  the  High  Court  ot 
Madras,  not  adverting  to  the  case  in  Moore, 
which  probably  had  not  then  come  to  their 
knowledge,  has  in  its  learned  judgment 
arrived  at  the  same  conclusion,  and  that 
upon  independent  grounds  and  upon  the 
earlier  authorities.  The  passage  which  they 
quote  from  the  Mitakshara  fully  supports 
the  proposition  involved  in  the  judgment 
The  passage  runs  thus :  "If  partition  be 
*'  denied  or  disputed,  the  fact  may  be  known 
"  and  certainly  be  obtained  by  the  testimony 
"  of  kinsmen,  relatives  of  the  father  or  of 
"  the  mother,  such  as  maternal  uncles  and 
"  the  rest,  being  competent  witnesses  as 
"  before  described  ;  "  that  is  one  mode  of 
proving  partition.  It  then  goes  on  in  the 
disjunctive,  **  or  by  the  evidence  of  a  writ- 
ing or  record  of  the  partition,"  which  we 
have  here.  And  then  it  says  :  **  It  may 
also  be  ascertained  by  separate  or  unmixed 
house  and  field,"  that  is,  if  other  evidence  of 
partition  be  wanting,  it  may  be  supplied  by 
proof  that  the  houses  and  fields  had  been 
actually  divided  and  were  held  separately. 

It  follows  from  what  has  been  said  that 
in  their  Lordships'  view,  this  question  is 
really  concluded  by  authority. 

It  has,  however,  been  argued  by  Mr. 
Latham,  that  even  if  this  agreement  amount- 
ed to  proof  of  a  partition,  yet  upon  the 
evidence  in  the  cause  their  Lordships  ought 
to  come  to  the  conclusion  either  that  the 
agreement  was  waived,  or  that  there  had 
taken  place  that  which  might,  according  to 
Hindoo  Law,  have  taken  place,  namely,  a 
re- union  of  the  two  brothers.  Their  Lord- 
ships, however,  looking  at  the  issues  in  the 
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cause  which  are  stated  at  page  3,  cannot 
find  that  those  points  have  ever  been  raised. 
Certainly  tjj^ere  is  no  suggestion  of  such  a 
thing  as  a  re-union,  which  would  imply  that 
there  had  been  an  actual  division,  and  then 
a  coming  together  by  mutual  agreement  of 
the  two  brothers;  and  their  Lordships  are 
I  further  of  opinion  that  they  must  presume, 
that  although  there  was  no  division  of  the 
zemindary  or  of  the  lands,  by  metes  and 
boundaries,  yet  that  the  arrangement  pro- 
ceeded upon  the  footing  of  the  deed,  that 
the  rents  were  divided  according  to  the 
stipulations  of  the  deed,  and  that  if  the 
contrary  took  place,  it  lay  upon  the  plaintifiF 
to  show  that  such  was  the  case.  It  seems 
to  their  Lordships  that  he  has  entirely 
failed  to  do  so,  and  therefore  they  can  see 
no  ground  whatever  for  interfering  with  the 
judgment  of  the  Court  below. 

Their  Lordships  deem  it  right  (although 
it  has  really  no  bearing  upon  the  decision 
of  this  appeal)  to  make  a  remark  upon  one 
passage  in  the  otherwise  very  learned  and 
able  judgment  of  the  Court  below.  The 
passage  is  this  :  ''If  it"  (that  is,  the  zemin- 
dary) '*  was  not  partible,  and  the  brothers 
"  were,  as  the  plaintiff  contends,  undivided, 
"  at  the  brother's  death,  the  widow  would, 
"  according  to  the  decision  of  the  Privy 
''  Council  in  the  Shivagunga  case,  be  en- 
**  tilled  to  the  whole  estate ;  so  that,  whe- 
*'  ther  the  plaintiff's  own  view,  or  that 
•*  which  we  here  take  is  correct,  the  plaintiff 
*'  is  not  entitled  to  succeed  in  this  action." 

Now  that  seems  to  proceed  upon  a  singular 
misapprehension  of  the  effect  of  the  Shiva- 
gunga case.*  It  is  immaterial,  as  I  said 
before,  to  the  decision  of  this  case,  because 
it  is  admitted  that  the  zemindary  was  not 
impartible ;  but  the  Shivagunga  case  was 
ibis,  the  family  was  shown  to  be  undivided, 
but  the  impartible  zemindary  was  shown 
conclusively  to  have  been  the  separate  ac- 
quisition of  the  person  whose  succession 
was  the  snbjec.t  of  dispute.  The  ruling  of 
this  Court  was,  that  in  that  case  the  zemin- 
dary should  follow  the  course  of  succession 
as  to  separate  property,  although  the  family 
was  undivided ;  but  if  that  zemindary  had 
been  shown  to  have  been  an  ancestral  zemin- 
dary, as  in  this  case,  the  judgment  of  the 
Board  would,  no  doubt,  have  been  the  other 
way. 

Their  Lordships  think  it  necessary  to 
make   this  observation,   in  order  to   avoid 
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future  misconception  as  to  what  was  decided 
here  in  the  Shivagunga  case. 

They  must  humbly  recommend  Her  Ma- 
jesty to  dismiss  this  appeal  with  costs. 


The  14th  July  1869. 

Present: 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  Giffard,'and  Sir  Lawrence 
Peel. 

Marriage—Sudra   caste— Illegitimate   children 
— Inheritance— Maintenance. 

On  Appeal  from  the  High  Court  at  Madras. 
Inderun  Valungypooly  Taver 

versus 

Ramasawmy  Pandia  Talaver  and  another. 

A  marriage  between  two  persons  of  the  Sudra  caste 
is  not  invalid,  because  they  belong^  to  two  different  classes 
or  divisions  of  that  caste,  or  because  the  wife  was  the 
offspring^  of  an  illegitimate  father. 

In  the  '.Sudra  caste,  illegitimate  children  may  inherit, 
and  have  a  right  to  maintenance.  • 

The  question  on  this  appeal  is,  first,  whe- 
ther there  was  a  marriage  in  fact ;  atid,  se- 
condly, if  there  was  a  marriage  in  fact,  then 
whether  there  was  a  marriage  in  law  ? 

We  have  the  judgment  of  both  the  Courts 
below  coming  to  the  conclusion,  from  the 
evidence,  that  there  was  a  marriage  in  fact ; 
there  was  evidence  before  them,  on  the  con- 
sideration of  which  they  might  fairly  come 
to  that  conclusion.  Unless  a  finding  of  that 
sort — where  two  Courts  are  unanimous  in 
their  opinion — is  unsupported  by,  or  con- 
trary to,  the  evidence,  it  is  not  the  course 
of  this  Board  to  interfere  with  that  finding. 

There  were  eight  witnesses  who  spoke  to 
the  marriage  having  taken  place,  then  two  of 
the  three  urzees,  and  besides  the  very  ma- 
terial fact  of  the  appellant  having  admitted 
before  the  tehsildar,  or  done  that  which  was 
tantamount  to  an  admission,  that  such  a 
marriage  had  taken  place. 

With  reference  to  the  urzees,  the  two 
first  urzees  which  have  been  alluded  to  are 
very  plain  and  very  explicit.  The  first 
of  them  is  in  these  terms:  "Kulalvoy 
"  Moli,  whom  I  had  married  before  my  suc- 
"  cession  to  the  zemindary,  had,  in  defiance 
*'  of  the  prescribed  observations  of  my  caste, 
"separated  from  me  before  giving  birth  to 
"  any  issue,  and  married  Vellaiya  Tevan, 
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"of  Nauja  Nadu.  That  Taugammai  Nachi- 
**yar,  whom  I  married  after  inheriting  the 
"  zemmdary,  and  made  my  paita-sri  (or 
"  royal  wife)  might  beget  issue,  vows  were 
'"  made  to  Tirumalai  Sevamaiya,  of  Teukosi, 
"and  by  the  grace  of  that  deity,  and  by 
"your  good  wishes,  she  has  borne  me  a 
"son  and  a  daughter.  Before  this  I  had 
"on  your  order  No.  i,  dated  the  24th 
"January  1856,  proceeded  to  offer  up  my 
"  prayers  to  the  said  Twamiya.  To  do  the 
"  same  once  mora,  now  it  is  necessary  that 
"  I  should  send  my  royal  wife  and  my  child- 
"ren.  As  for  their  assistance,  about  thirty 
"  persons,  both  bearers  of  palanquins  and 
"  servants,  will  be  sent  to  accompany  them. 
I  request  that  an  order  may  be  issued 
providing  against  any  obstruction  of  them 
"  on  their  way." 

The  second  urzee  is  as  follows :     "  I  had 

"  been  for  a  long  time  suffering  from  para- 

"lysis,  and  now  I  have  slightly  recovered. 

"  When  first  I  was  married  to  the  daughter 

"of   Govindapera  Pandya  Tolaivan,  I  was 

"  exceedingly  young,  and  the  bride  was  my 

senior  in  age,  but  perceiving  her  levity  of 

conduct,  I  repudiated  her.     Subsequently, 

"  in  contravention  of  the  prescribed  usage  of 

"  the  zemindary,  she  married  Vellaya  Tavan, 

**of    Nauju    Nadu.     I  then   married   Tau- 

"gammai  Nachiyar,  the  daughter  of  Kum- 

''araswami  Tadiya  Talaivar  of  Kadambur, 

'*  who  has  borne  me  a  daughter  and  son. 

''I  now  learn  that  as  I  am  taken  ill,  it  is 

''intended    fraudulently    to    report    to    the 

**  Government  in  disparagement  of  my  dig- 

"nity  that  my  first  wife,  who  on  being  di- 

"vorced  by  me  for  misconduct,  had  married 

"another,  has  borne  me  a  male  child.    I 

"deny  that  he  is  my  son;   I   further  dis- 

"  claim    any    relationship    to    him.     As    a 

"  report  of  these  matters  at  the  time  of  her 

"repudiation  would   have    derogated    from 

''my  respectability,  I  abstain  from  notifying 

"the  same.    These  matters  have  also  been 

"  brought  to  the  notice  of  the  sub-collector. 

**I,  therefore,   pray  that  your  benevolence 

"  may  afford  protection  to  my  children  and 

"  my  younger  brother." 

Those  urzees  are  plain  and  explicit  enough, 
and  probably  little  doubt  would  have  been 
entertained  on  the  matter,  but  for  the  urzee 
which  is  found  at  page  49.  With  reference 
to  that  urzee,  without  saying  whether  the 
signature  is  or  is  not  genuine,  but  assuming 
that  it  is,  if  we  take  first  of  all  the  date  of  it, 
the  3rd  of  July,  the  zemindar  having  died 
on  the  night  of  the  7th  in  a  state  of  paraly- 
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SIS,  and  then  look  to  its  contents,  little  efifect 
can  be  given  to  it.    We  cannot  read  tfcc 
third  urzee  through  without  s^ing^   that  it 
was  obtained  with  an  object,  and  that  it  bean 
internal  evidence  of  not  being  the  volunUrr. 
and  scarcely,  we  should  think,  the  conscioiB 
act  of  the  zemindar.    First  of  all  it  refcs 
to    the   preceding     urzees    in     this     way  : 
"  With  reference  to  the  urzees  addressed  bj 
"  me  to  your  honor  and  to  the  sub-collcci- 
"  or  in  regard  to  my  disease,  on   the    i^ 
"  June,  an  order  having  been  issued  to  the 
"  tehsildar  of  the  talook  of  Saakara   Pana 
"  Kovil,  he  came  and  saw  me,  showed  to  luc 
"  the  urzee  which  had  been  addressed  by  me, 
"  and  asked  me  about  it.    I  saw  my  signa- 
"  ture  in  the  urzee,  and  admitted  it."     And 
then  follow  these  statements :  "  I  have  aho 
"  reported  to  the  tehsildar  that  the  daoghier 
of  Pandia  Talavau  of  Chengottai  had  been 
married  to  me  at  my  infancy;   that  siie, 
being  guilty  of  misconduct,  married  Nan- 
"  janadu  Vellaiya  Taven  again,  and  got  child- 
"  ren  by  him ;  that  I  brought  and  kept  ihc 
"  daughter    of    Kadumbur    Kummarasami 
"  Talavau,  and  got  two  children  by  her,  bat 
"  that  she  was  of  a  different  caste."     These 
last  expressions  certainly  do  appear  to  their 
Lordships  to  be  put  into  the  mouth  of  the 
zemindar,  with  a  view  to  the  case  which  has 
since  been,  brought  fonvard,  especially  the 
alleged  difference  of  caste ;  and,  taking  the 
whole  together,  their  Lordships  are  of  opi- 
nion that  as  against  the  two  other  urzees,  no 
effect  or  weight  is  due  to  this  urzee,  and 
that  there  is  no  sufficient  reason  for  differing 
from  the  finding  of  the  two  Courts. 

Then,  if  there  was  marriage  in  fact,  was 
there  a  marriage  in  law  ?  When  once  }'oa 
get  to  this,  vtz.j  that  there  was  a  marriage 
in  fact,  there  would  be  a  presumption  in 
favor  of  there  being  a  marriage  in  law. 
The  zemindar,  according  to  the  us^es  of 
his  country  and  nation,  on  parting  with  his 
first  wife,  would  be  naturally  desirous  of 
marrying  again  and  having  male  issue.  It 
would  be  a  most  unlikely  thing  for  a  person 
of  his  race  to  go  through  the  ceremony  of 
marriage,  if  it  was  known  that  that  maniage 
was  a  marriage  which  was  invalid  in  law. 
Then  upon  what  is  it  that  the  invalidity  of 
the  marriage,  in  law,  depends  ?  It  depends 
upon  this,  and  upon  nothing  else,  viz.,  that 
all  the  parties  being,  as  is  clear  from  the 
evidence,  of  the  Sudra  caste,  it  is  said  that 
because  it  is  shown  by  a  decree  that  the 
father  of  the  mother  of  the  present  pliiniiff 
and  respondent  was  illegitimate,  therefore 
the  child  of  that  father  could  not  contract  a 
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valid  marriage,  and  was  in  substance  of  no 
caste  at  all. «  The  only  foundation  for  this  is 
the  opinions  of  the  Pundits;  those  opinions 
are  not  satisfactory ;  no  decision  or  authority 
is  brought  forward  supporting  any  such 
proposition.  The  opinions  are  matter  of 
reasoning,  and  where  they  refer  to  authority, 
it  is  to  authority  which  applies  to  persons  of 
two  different  but  higher  castes,  not  to  the 
Sodra  caste  at  all,  and  still  less  to  what  may 
be  called  different  classes  or  divisions  of  one 
and  the  same  Sudra  caste. 

• 

Their  Lordships  are  not  aware  that  there  is 
any  authority — there  has  been  none  quoted  j 
and  it  does  not  appear  that  there  is  any  au- 
thority supporting  any  such  proposition  as 
that  which  is  contended  for  by  the  Pundits ; 
and,  though  their  Lordships  do  not  agree  in 
everything  that  has  been  stated  in  the 
Court  of  appeal,  they  are  satisfied  that  in 
the  Sudra  caste  illegitimate  children  may 
inherit  and  have  a  right  to  maintenance; 
and  that  in  this  very  instance  the  illegiti- 
mate father  of  the  mother  of  the  plaintiff, 
as  well  as  his  daughter,  were  treated  as 
members  of  the  family ;  and  on  the  whole, 
seeing  that  these  parties  are  both  of  the 
Sudra  caste,  and  that  the  utmost  that  has 
been  alleged  really  is,  that  the  zemindar 
was  of  one  part  of  the  Sudra  caste,  and  the 
lady  to  whom  he  was  married  was  of  another 
part,  or  of  a  sub-caste,  their  Lordships  hold 
the  marriage  to  have  been  valid ;  to  hold 
the  contrary  would,  in  fact,  be  introducing  a 
new  rule,  and  a  rule  which  ought  not  to  be 
countenanced. 

For  these  reasons,  their  Lordships  will 
humbly  advise  Her  Majesty  that  this  appeal 
should  be  dismissed,  and  dismissed  with 
costs. 


The  15th  July  1869. 
Present : 

Sir  James  W.  Colvile,  the  Judge  of  the 
High  Court  of  Admiralty,  Sir  Joseph 
Napier,  Lord  Justice  Giffard,  and  Sir 
Lawrence  Peel. 

Res  judicata— Leave  to  bring  fresh  suit— Non- 
suit—Transfer  by  pntneedar— Regulation  VIII. 
of  x8i9* 

On  Appeal  from  the  High  Court  at  CaU 

cutta,* 

Watson  and  others 

versus 

The  Collector  of  Rajshahye  and  others. 

Held  that  the  reservation  by  a  Jud^  of  an  Indian 
Court  in  a  decree  in  a  former  suit,  giving  the  plaintiff 
liberty  to  bring  a  fresh  syit,  does  not  prevent  the  Court, 
when  such  fresh  suit  is  brought,  from  entering  into  the 
question  of  ra  judicata.  Such  liberty  mayj)e  given  in 
a  decree  only  when  the  suit  has  failed  on  some  point  of 
form,  and  not  when  issue  has  been  joined  and  the  plaint- 
iff has  failed  on  the  evidence.  « 

Regulation  VIII.  of  1819  regarding  the  relative  rights 
of  zemindars  and  putnee  talookdars  considered.  .Where 
a  share  in  a  putnee  talook  is  transferred  by  a  registered 
putneedar  without  the  express  consent  of  the  zemindar 
and  in  disregard  of  the  Regulation  cited,  the  transfer  is 
not  binding  on  the  zemindar. 

Their  Lordships  have  formed  so  clear  an 
opinion  on  both  the  points  on  which  the  de- 
termination of  this  appeal  depends,  that  they 
do  not  think  it  necessary  to  prolong  the  dis- 
cussion by  calling  on  the  other  side. 

The  first  question,  and  that  which  is  the 
sole  question  raised  by  the  case  of  the 
appellants  is,  whether  the  High  Court  was 
wrong  in  holding  that  the  plea  ol  res  judicata 
ought  to  prevail. 

The  suit  is  brought  to  set  aside  the  sale  of 
a  putnee  talook  which  took  place  as  long  ago 
as  1 849.  There  was  considerable  delay,  even 
in  the  institution  of  the  former  suit  to  set 
aside  that  sale,  which  was  not  brought  till 
the  year  1856.  The  case  is  obviously  one  in 
which  it  was  the  duty  of  the  Courts  below, 
as  it  is  the  duty  of  their  Lordships,  to  look 
closely  to  the  right  of  the  appellants,  the 
plaintiffs  in  the  suit,  to  impeach  proceedings 
which  took  place  so  long  ago,  and  under 
which  so  many  fresh  rights  may  have  accrued. 

*  From  the  judgment  of  Raikes  and  Seton-Karr,  JJ., 
dated  30th  September  1863,  in  Regular  Appeal  No.  27.^ 
of  1 86 1 — not  reported. 
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Be  that,  however,  as  it  may,  the  first 
questiap  is  whether  the  High  Court  was 
right  in  holding  that,  notwithstanding  the 
reservation  contained  in  the  decree  dismiss- 
ing the  suit  of  1856,  the  question  was  to  be 
treated  as  res  judicata. 

We  have  not  been  referred  to  any  case,  nor 
are  we  aware  of  any  authority,  which  sanc- 
tions the  exercise  by  the  Country  Courts  of 
India  of  that  power  which  Courts  of  Equity 
in  this  country  occasionally  exercise,  of  dis- 
missing  a  suit  with  liberty  to  the  plaintiff  to 
bring  a  fresh  suit  for  the  same  matter.  Nor 
is,  what  is  technically  known  in  England  as 
a  non-suit,  known  in  those  Courts.  There  is 
a  proceeding  in  them  called  a  non-suit  which 
operates  as  a  dismissal  of  the  suit  without 
•  barring  the  right  of  the  party  to  litigate  the 
matter  in  a  fresh  suit ;  but  that  seems  to  be 
limited  to  cases  of  misjoinder  either  of 
parties  or  of  the  matters  in  contest  in  the 
suit ;  to  cases  in  which  a  material  document 
has  been  rejected  because  jt  has  not  borne  the 
proper  stamp ;  and  to  cases  in  which  there  has 
been  an  ^roneous  valuation  of  the  subject  of 
the  suit.  In  all  those  cases  the  suit  fails  by 
reason  of  some  point  of  form,  but  their  Lord- 
ships are  aware  of  no  case  in  which,  upon  an 
issue  jpined,  and  the  party  having  failed  to 
produce  the  evidence  which  he  was  bound  to 
produce  in  support  of  that  issue,  liberty  has 
been  given  to  him  to  bring  a  second  suit, 
except  in  the  particular  instance  that  is  now 
before  them. 

The  decision  in  this  first  suit  was  carried 
by  appeal  before  the  Sudder  Court.  It  was 
treated,  in  the  first  instance,  as  not  being  the 
subject  of  such  a  summary  appeal  as  would 
have  taken  place  in  the  case  of  what  is  or- 
dinarily known  as  a  non-suit,  but  as  being 
necessarily  the  subject  of  a  regular  appeal. 
A  regular  appeal  was  accordingly  brought, 
and  was  heard  by  three  Judges,  and,  as  their 
Lordships  read  the  opinion  of  those  three 
Judges,  each  of  them  seems  to  have  had  very 
considerable  doubt,  to  say  the  least,  whether 
it  was  competent  to  the  Judge  in  the  circum- 
stances to  make  any  such  reservation. 

The  result,  however,  was  that  they  refused 
to  remand  the  suit  for  re-trial,  and  dismissed 
the  appeal.  They  did  not,  however,  make 
any  correction  of  the  reservation ;  and  so  the 
case  stood,  until  the  question  arose  again  in 
the  present  suit.  In  the  present  suit,  the 
Principal  Sudder  Ameen  seems  to  have 
considered  that  he  was  bound  by  that  reserva- 
tion, and  therefore  he  decided  that  issue  in 
fdvor  of  the  appellants. 


He  decided  against  them  on  the  other 
question,  which  is  now  to  be  disposed  of, 
namely,  of  their  title  to  sue.  They,  there- 
fore, appealed  against  his  decision,  and  the 
High  Court,  without  going  into  the  second 
question  upon  which  the  case  had  been 
decided  in  the  Court  of  first  instance,  appears 
to  have  called  upon  the  appellants  to  show 
that  notwithstanding  the  former  decree  they 
were  still  entitled  to  sue. 

It  has  been  argued  that  that  decree  not 
having  been  appealed  against  by  the  re- 
spondents in  the  original  suit,  was  at  all 
events,  whether  regularly  or  irregularly 
made,  binding  in  the  particular  case ;  and  that 
it  was  not  competent  to  the  High  Court  in 
this  suit  to  question  its  propriety.  Their 
Lordships  are  not  disposed  to  take  that  view. 
Without  laying  down  positively  that  in  no 
case  could  such  a  reservation  be  properly 
made  by  a  Judge  in  one  of  the  Indian  Courts^ 
they  think  that  it  was  open  to  the  High  Coon 
in  a  case  in  which  the  former  decree  had  been 
pleaded  as  res  judicata,  and  in  which  all  the 
circumstances  under  which  it  was  made  were 
before  the  Court,  to  consider  the  propriety  of 
the  reservation,  and  they  entirely  agree  with 
the  Judges  of  the  High  Court  in  thinking 
that,  admitting  that  the  Judge  of  the  Lower 
Court  had  in  any  case  such  a  discretion  as 
was  exercised  in  making  the  reservation  in 
question,  that  discretion  was  improperly  ex- 
ercised in  the  particular  case. 

They  are  of  opinion  that  the  appeal  mast 
fail  upon  the  first  ground.  They  are,  how- 
ever, further  of  opinion  that  the  appeal  mast 
also  fail,  and  that  the  decree  of  the  Principal 
Sudder  Ameen  is  to  be  supported  upon  the 
second  ground,  namely,  that  the  present  ap- 
pellants haj^e  shown  no  sufficient  title  en- 
abling them,  "St^osing  it  was  open  to  any 
person  at  this  distance  of  time  to  do  so,  to 
question  the  propriety  of  the  sale  of  the 
putnee  talook. 

It  will  be  convenient  to  consider,  first,  what 
has  been  the  ostensible  devolution  of  the 
talook;  next,  what  is  the  nature  of  such  a 
tenure;  and,  lastly,  how  it  is  sought  to  es- 
tablish that  the  title  to  that  talook,  and  the 
consequent  right  to  impeach  the  sale,  have 
passed  to  the  present  appellants. 

The  talook  was  created  in  favor  of  Mr. 
John  Compton  Abbott,  in  May  1837,  by  the 
instrument  which  is  at  page  loi  of  the 
Appendix.  It  is  in  the  ordinary  form,  their 
Lordships  apprehend,  of  a  grant  of  a  putnee 
tenure,  and  it  provides  for  that  for  which 
the  Regulation    makes    provision,    namely, 
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the  notice  to  the  zemindar  of  any  aliena- 
tion of  the  talook  in  order  that  it  may  be 
duly  registered .  The  words  are — "  If  you 
**  make  a  gift  or  sale,  or  give  away  in  dur- 
"  putnee,  the  eight  annas  of  the  above-men- 
"  lioned  dehee  being  your  own  putnee,  you 
"  must  give  instant  notice  of  the  same  in  my 
"  Sudder  Cutcherry."  On  the  7th  "of  Pous 
1248,  which  we  are  told  was  in  1841,  Mr. 
Abbott  sold,  for  the  expressed  consideration 
of  C.  R.  11,465-12,  this  putnee  to  a  firm 
known  as  French,  Hodges,  and  Company.  In 
the  deed,  there  is  a  requisition  to  •the  pur- 
chasers to  cause  themselves  to  be  duly  register- 
ed in  the  archives  of  the  zemindar ;  and  al- 
though the  instrument  was  not  registered  in 
the  ordinary  register  of  deeds  till  1844,  it  is 
probable  that  they  were  before  that  date  duly 
entered  and  accepted  by  the  zemindar  as  the 
putneedars. 

Of  this  there  is  some  evidence  in  the  peti- 
tion which  will  be  referred  to  hereafter,  of  ihe 
assignees  of  Cockerell  and  Company,  for  they 
speak  of  French,  Hodges,  and  Company  as 
"our  benameejowners  of  the  talook  at  the 
"  time  of  the  sale." 

The  sale  took  place  in  1849,  and  the  pro- 
ceedings from  the  Collector's  office  show  that 
it  was  treated  as  the  sale  of  a  putnee  standing 
in  lhe'names"of  French,  Hodges,  and  Com- 
pany ;  inasmuch  as  it'appears^from  them  that 
the  surplus  proceeds  of  the  sale  passed  to,  and 
were  divided  amongst,  the  judgment-creditors 
of  that  firm. 

That  is  then  the  ostensible  devolution  of 
the  putnee  talook.  Of  course,  the  later  deed 
of  the  4th  of  April  1855,  in  which]  Mr. 
Compton  Abbott,  assuming  10  be  the  absolute 
owner  of  the  putnee  talook  which  had  been 
long  previously  sold,  conveyed  it  formallyjto 
Watson  and  Company,  the  present  appellants, 
can  have  no  bearing  on  the  question  of  title. 

It  only  shows  that  if^  under  the  deeds  by 
which  the  appellants  now^'endeavour  to  trace 
such  title  or  right,  the  putnee  talook  had  got 
back  into  Mr.  Abbott,  or  the  right  to  question 
the  sale  of  [1849  of  that  talook  belonged  to 
Mr.  Abbott,  he  has  transferred  that  right, 
whatever  it  was,  to  the  appellants. 

It  has  been  admitted  at  the  Bar  that  in 
order  to  show  that  the  title  to  this  putnee 
talook,  and  the  consequent  right  to  question 
the  sale,  has  passed  to  the  appellants,  it  is  ne- 
cessary to  rely  on  certain  general  words  in  the 
various  deeds  that  transfer  certain  interests 
in  the  Bansbarreah  Indigo  Concern, — and  to 


hold  that  the  talook  was,  in  fact,  an  incident 
to  the  factories,  and  that  those  words  must 
be  taken  to  have  passed  them.  ^ 

It    appears   that   at   the   time   when    the 
putnee  was   granted,    Mr.    John    Compton 
Abbott  was  the  sole  proprietor  of  the  Bans- 
barreah Concern,   and   it  may  be  conceded 
that  (as  Mr.  Leiih  has  argued)  the  general 
object  with  which  an  indigo   planter   takes 
this  kind  of  tenure  is  to  acquire  that  power 
over  the  ryots  which  a  zemindar  has,   and 
which  enables  him  to  stipulate  that  upon  parts 
of  their  lands  at  least  they  shall  grow  indigo 
at  his  rates  for  the  benefit  of   his   factory. 
Nevertheless,  in  acquiring  those  rights,  put- 
needars acquire  other  very  considerable  rights; 
they  acquire   the    zemindar's   rights   over  a 
large  district,  comprising  lands  all  of  which, 
do  not  grow  indigo;  and  it  is  perfectly  con- 
ceivable that  one  partner  in  a  factory  may 
have  that  sort  of  talook,  and  the  consequent 
power   which   the   ownership    of  the  talook 
gives ;  that  he  may  use  that  power  for  the 
benefit  of  the  factory,  and  yet  that  the  talook 
itself  may  form  no  part  of  the  as3ets  of  the 
factory.     Then,  again,  it  is  to  be  considered 
as   between  the  parties  between  whom  this 
question  arises,  that  the  zemindar  wfio  has 
sold,  and  the  purchaser  who  has  bought,  at 
the  Collector's  sale,  have  nothing  to  'do  with 
the   motives   under   which   the    talook    was 
originally  taken :    have  nothing  to  do  with 
those    arrangements    which    the    ostensible 
owner   of   the   talook   may   make;  that  the 
zemindar  has  granted  a  tenure  of  a  particular 
kind,  the  incidents  of  which  are  well  defined  ^ 
by  law,  to  a  tenant,  and  that  he  has  a  right 
to  look  to  the  ostensible  tenant,  and  is  not 
bound  to  take  notice  of  the  various  interests 
which  may  be  created  otherwise  than  by  an 
authorized  alienation.     This  much  is  clear, 
it  is  certainly  not  proved    by   positive   evi- 
dence :    it  is  only  an  inference  drawn  from 
the   assumed    nature   of    things, — that    this 
talook  was  part  of  the  assets  of  the  Bans- 
barreah Concern. 

Now,  before  going  to  the  deeds  on  which 
the  appellants  rely,  it  may  be  convenient  to  ' 
look  at  some  of  the  provisions  Of  the  Regula- 
tion VIII.  of  1819,  which  apply  to  this  kind  of 
tenure*.  The  scope  of  the  Regulation  is,  first 
to  legalize  the  tenure,  the  legality  of  which 
had  been  doubted ;  after  declaring  that  put- 
nee tenures  are  valid,  it  provides  that  they 
shall  be  transferable  and  answerable  for  the 
debts  of  the  putneedar.  It  next  declares 
that  such  tenures  are  not  voidable  for  arrears 
of  rent,  but  that  the  zemindar's  remedy, 
where  there  is  an  arrear  of  rent,  shall  be  a 
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sale  under  the  provisions  of  the  Regulation. 
It  further  declares  that  the  zemindar  is  not 
entitled  to  refuse  to  give  effect  to  a  transfer ; 
and  then  follow  certain  provisions  which  are 
in  favor  of  the  zemindar.  The  Regulation 
provides  that,  in  conformity  with  established 
usage,  he  shall  be  entitled  to  exact  a  fee 
upon  every  such  alienation.  It  fixes  the  maxi- 
mum fee ;  it  provides  that  he  shall  also  be 
entitled  to  demand  substantial  security  from 
the  transferee,  or  purchaser,  to  the  amount  of 
half  the  jumma  rent,  or  yearly  rent  payable 
to  him  from  the  tenure  transferred,  and  that 
the  same  thing  shall  happen  when  the  tenure 
passes  in  a  sale  made  in  execution  of  a  decree 
or  judgment  of  Court;  that  the  zemindar 
may  refuse  to  sanction  a  transfer  until  the 
Jee  and  security  be  tendered ;  that  if  there  is 
a  dispute  as  to  the  sufficiency  of  the  security, 
it  is  to  be  determined  by  appeal  to  the  Civil 
Court;  and  it  gives  him  further  powers.  In 
the  6th  Section  there  is  this  express  provision, 
"  That  the  rules  of  this  and  of  the  preceding 
"  Section  shall  not  be  held  to  apply  to  trans- 
"  fers  of  aay  fractional  portion  of  a  putnee 
"talook,  nor  to  any  alienation  other  than 
"that  pf  the  entire  interest;  for  no  appor- 
"tionment  of  the  zemindar's  reserved  rent 
"  can  be  allowed  to  stand  good  unless  made 
'*  under  his  special  sanction.*' 

The  nth  Section  shows  that  the  conse- 
quence of  one  of  these  sales  is : — It  gives  to  the 
purchaser — assuming,  of  course,  that  the  sale 
has  been  regularly  conducted — what  we  may 
call  a  parliamentary  title.  It  declares  that 
•the  tenure  shall  be  sold  ''free  of  all  incum- 
*'  brances  that  may  have  accrued  upon  it  by 
"  act  of  the  defaulting  proprietor,  his  repre- 
"  sentatives  or  assignees,  unless  the  right  of 
**  making  such  incumbrances  shall  have  been 
"expressly  vested  in  the  holder  by  a  stipula- 
*'tion  to  that  effect  in  the  written  engage- 
"ments  under  which  the  said  talook  may 
*'  have  been  held.  No  transfer  by  sale,  gift, 
"  or  otherwise,  no  mortgage  or  other  limited 
"  assignment,  shall  be  permitted  to  bar  the  in- 
"  defeasible  right  of  the  zemindar  to  hold  the 
"tenure  of  his  creation  answerable  in  the 
"state  in  which  he  created  it,  for  the  rent, 
"  which  is,  in  fact,  his  reserved  property  in 
"the  tenuie,  except  the  transfer  or  assign- 
"  ment  should  have  been  made  with  a  con^ 
"  dition  to  that  effect  under  express  authori- 
"ty  obtained  from  such  zemindar." 

This  being  so,  it  seems  extremely  question- 
able whether,  if  it  had  been  even  expressly 
staled  in  the  various  deeds  about  to  be  con- 
sidej-ed,  that  shares  in   this  putnee  talook  ' 


were  transferred  in  that  manner,  such  trans- 
fers of  interest  would  have  been  binding  on 
tlie  zemindar ;  whether  he  would*  not  have 
been  entitled  to  look  to  French,  Hodges,  and 
Company  as  the  registered  owners  of  that 
talook ;  and  whether  any  of  the  persons  who 
took  these  limited  interests,  some  by  mort- 
gage, some  absolutely,  but  of  portions  only, 
would  have  been  entitled  to  come  forward 
and  say,  "  We  claim  to  be  treated  as  your 
putneedars."  In  fact,  however,  the  deeds  do 
not,  any  of  them,  expressly  purport  to  convey 
this  talook ;  and  if  the  dates  of  the  transac- 
tions are  considered,  there  is  strong  ground  for 
inferring  that  it  was  the  intention  of  the 
parties  to  keep  the  two  things  separate, — the 
tenure  separate  from  theBansbarreah  Concern, 
— probably  from  a  knowledge  that  the  former 
could  not  be  dealt  with  in  the  way  in  which 
it  is  now  pretended  that  it  was  dealt  with. 

It  has  already  Jbeen  stated  that  Abbott  sold 
the  putnee  in  1841  to  French,  Hodges,  and 
Company  "for  value.  The  foundation  of 
Messrs.  Cockerell's  interest  in  the  Bansbarreah 
Concern  is  the  deed  of  the  9th  of  March  1842. 
That  is  the  deed  by  which  Abbott  sold  out- 
and-out  to  Cockerell  and  Company  three- 
sixteenth  shares  of  the  Bansbarreah  Concern. 
Now,  as  he  had  the  year  before  sold  the 
putnee  talook  as  a  whole  to  French,  Hodges, 
and  Company,  it  is  difficult  to  see  upon  what 
principle  the  general  words  contained  in  this 
conveyance  can  be  construed  to  include  and 
convey  three-sixteenths  of  the  talook,  suppos- 
ing that  it  was  competent  to  the  putneedar  to 
sell  three-sixteenths  of  the  talook  separately. 

Then,  on  the  23rd  of  May  1842,  Gilson 
Rowe   French,   who  probably  was    one  of 
French,  Hodges,  and  Company — though  it  is 
not  shown  distinctly  that  he  was — mortgages 
to  Cockerell  five  sixteenth  and  a  fraction  of 
another   one- sixteenth   of   the    Bansbarreah 
Concern.     As  far  as  a  mere  mortgage  went, 
supposing  that  any   interest   in   the  talook 
passed  by  the  general  words,  that  clearly 
would  not  operate  as  against  the  right  of  the 
purchaser  under  the  sale,  because  the  Regu- 
lation  provides  that  the  effect  of  the  sale 
shall  be  to  sweep  away  any  mortgage  created 
by  the  defaulting  putneedar.     Again,  on  the 
30th  of  May  1842,  Septimus  Hodges  mort- 
gages two-sixteenth,  and  the  remaining  frac- 
tion of  another  sixteenth,  of  the  same  indigo 
concern,  to  Cockerell  and  Company;  and  on 
the  28th  of  May  1847,  ^^s  executors  sell  to 
Cockerell   a  third  absolutely  of  the  Bans- 
barreah Concern,  which  I  take  it,  included 
that  which  had  been  already  mortgaged  by 
their  testator.    Therefore,    at    the   date  of 
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their  insolvency,  which,  I  ihink, .  preceded 
the  sale  of  the  putnee  talook,  and  certainly  at 
the  date  QJF  the  sale  of  the  putnee  talook, 
Cockerel!  and  Company,  or  their  assignees, 
were  owners  of  three- sixteenths  and  one-third 
of  the  Bansbarreah  Concern  absolutely,  and 
were  mortgagees  of  the  shares  transferred,  by 
Gilson  Rowe  French,  and  thus  either  as  ab- 
solute owners  or  as  absolute  mortgagees,  were 
entitled  to  fourteen-sixteenths  of  that  con- 
cern, but  the,  remaining  two-sixteenths  were 
still  outstanding,  and  belonged  to  one  Henry 
Gloster  French,  and  in  respect  of  those  two- 
sixteenths  Cockerell  and  Company  seem  at 
most  to  have  been  equitable  mortgagees  by 
deposit  of  title-deeds. 

In  this  state  of  things  the  sale  of  the 
putnee  talook  took  place.  An  application 
was  made  by  the  assignees  impeaching  the 
sale,  in  which  they  speak  of  French,  Hodges, 
and  Company  as  the  benamee  owners  of  the 
talook  for  them  ;  but  at  that  time,  as  I  have 
just  shown,  even  supposing  that  the  beneficial 
interest  had  passed  under  the  general  words  of 
the  conveyances  of  shares  in  the  Bansbarreah 
Concern,  they  were  not  absolute  owners  even 
of  fourteen-sixteenths  of  that  concern,  and 
they  were  only  equitable  mortgagees  of  two- 
sixteenths.  The  two-sixteenths  were  not  vest- 
ed in  them,  until,  I  think,  the  14th  of  April 
1853,  ^^^  probably  the  difficulty  of  completing 
the  title  to  the  whole  Concern  was  the  reason 
of  the  very  great  delay  which  took  place  be- 
fore the  appellants  came  into  Court  to  impeach 
the  sale  in  a  regular  suit. 

It  is  unnecessary  to  go  in  detail  through  the 
subsequent  deeds.  The  general  effect  of  them 
is  that  in  1833,  the  assignees,  the  representa- 
tives of  Glyn,  Halifax,  and  Company,  who 
had  acquired  some  beneficial  interest  in  this 
Bansbarreah  Concern  by  the  pledge  of  deeds 
from  Cockerell  and  Company,  of  London,  and 
a  variety  of  parties,  all  concurred  in  getting 
the  whole  interest  in  the  Bansbarreah  Factories 
into  the  assignees  of  Cockerell  and  Company, 
who  at  the  same  date  transferred  it  to  John 
Compton  Abbott.  All  these  transfers  were, 
however,  of  nothing  but  the  Bansbarreah  Con- 
cern. Neither  the  title  to  the  talook,  nor  the 
right  to  impeach  the  sale  of  it,  could  pass  to 
John  Compton  Abbott,  or  from  him  to  the  ap- 
pellants, unless  they  were  previously  vested  in 
Cockerell  and  Company.  It  has  been  shown 
that,  in  their  Lordships'  opinion,  the  general 
words  in  the  several  conveyances  to  Cockerell 
and  Company  cannot  be  taken  to  have  passed 
even  an  equitable  interest  in  the  talook,  which 
cannot  be  assumed  to  have  been  an  asset  of 
the  factories  merely  because  it  was  originally 


taken  by  Mr.  John  Compton  Abbott  when 
sole  proprietor  of  the  factories.  In  their  Lord- 
ships* opinion  the  putneedars,  at  the^ate  of 
the  sale,  were  Messrs.  French,  Hodges,  and 
Company,  a  firm  which,  although  some  of  its 
members  may  have  had  shares  in  the  Bans- 
barreah Concern,  appears  on  the  evidence  to 
have  been  something  distinct  from  that  Con- 
cern, and  is  not  even  proved  to  have  been 
trustees  for  it.  In  these  circumstances  their 
Lordships,  without  laying  down  any  general 
rule  as  to  the  degree  of  interest  which  might 
entitle  a  party  to  impeach  the  sale  of  a  putnee 
talook  under  the  Regulations,  are  of  opinion 
that  the  appellants  have  failed  to  show  that 
they  have  acquired  that  interest  in  this  putnee 
talook  which  entitles  them  to  dispute  the  sale 
in  1849,  and  that  the  decision,  therefore,  of 
the  Principal  Sudder  Ameen  upon  that  point' 
was  correct. 

They  must,  therefore,  humbly  advise  Her 
Majesty  to  dismiss  this  appeal  with  costs  of 
both  respondents. 


The  22nd  July  1869.  • 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Jflstice  Giffard,  and  Sir  Liwrence 
Peel. 

Sale  by  Hindoo  Widow— Onus  probandi — Con- 
sent of  husband's  kindred. 

On  Appeal  from  the  High  Court  at  Calcutta,''^ 

Rajlukhee  Debia, 

versus 

Gokool  Ch under  Chowdhry. 

A  Hindoo  widow  sold  a  portion  of  her  husband's 
property  under  a  deed  of  sale,  upon  the  face  of  which 
there  was  a  statement  that  the  property  was  sold  in 
order  to  liquidate  the  husband's  debts.  He LD,  that  that 
statement  was  not  sufficient  of  itself  to  prove  that  the 
property  was  sold  for  the  purpose  stated,  but  that  it 
was  on  the  party  seeking  to  uphold  the  sale  to  prove  by 
evidence  that  the  property  was  sold  for  that  purpose. 

Held,  further,  that  a  transaction  of  this  sort  may 
become  validby  the  consent  of  all  the  husband's  kindred 
who  are  likely  to  be  interested  in  disputing  it  or  by 
such  a  concurrence  of  the  members  of  the  family  as 
suffices  to  raise  a  presumption  that  the  transaction  was 
a  fair  one  and  justified  by  Hindoo  Law. 

The  mere  attestation  of  a  deed  of  sale  by  a  relative 
does  not  necessarily  import  his  concurrence. 

The  question  raised  by  this  appeal  is 
whether  the  sale  by  two  Hindoo  widows  of 


♦  From  the  judgment  of  Steer  and  Seton-Karr, 
JJ.,  dated  the  lOth  May  1864,  in  Regular  Appeal 
No.  428  of  186 1, —not  reported. 
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part  of  the  estate  of  their  late  husband,  one 
Gooroo  PershaudjTalookdar,  to  the  respond- 
ent, c2fA  be  upheld  as  valid  ? 

The  suit  was  brought  to  impeach  this 
transaction  by  the  appellant  as  the  adoptive 
mother  and  guardian  of  one  Mohesh 
Chunder.  The  fact  of  that  adoption  is  not 
now  in  dispute,  nor  is  it  disputed  that 
Mohesh  Chunder  was,  by  wirtue  of  it,  at  the 
lime  of  the  institution  of  the  suit,  the  next 
heir  to  Gooroo  Pershaud  or  to  the  sons 
of  Gooroo  Pershaud,  failing  his  widows  or 
the  survivor  of  them.  Mohesh  Chunder  was 
still  living  at  the  date  of  the  final  decree 
which  is  the  subject  of  the  present  appeal ; 
but  he  afterwards  died  childless,  and  the 
appeal  is  brought  by  his  adoptive  mother, 
who,  as  such  mother,  is  his  heiress.  There 
is  a  suggestion  in  the  appellant's  case  that 
she  has,  under  the  authority  given  to  her  by 
her  husband,  made  a  second  adoption,  but 
inasmuch  as  the  validity  of  that  adoption  is 
incapable  of  being  discussed  in  this  suit, 
their  Lordships  cannot  take  that  into  their 
consideration. 

The  validity  of  this  transaction  is  sought 
to  be^'upheld  upon  two  grounds,  first,  upon 
the  construction  of  the  hibbanamah,  or  deed 
of  gift^  at  page  37  of  the  recor(f,  which,  it 
is  contended,  gave  to  the  widows  an  absolute 
interest,  subject  to  be  divested  in  the  event 
of  their  sons  or  either  of  their  sons  coming 
of  age.  If  that  construction  were  correct, 
there  would,  of  course,  be  an  end  of  the  case, 
because  the  deed  of  the  widows  would  be 
good  against  all  the  world.  Their  Lordships 
will,  therefore,  first  dispose  of  that  question. 

Upon  ihe^  best  consideration  which  their 
Lordships  have  been  able  to  give  to  this  docu- 
ment, they  are  of  opinion  that  it  provides 
only  a  species  of  trust  for  management,  and 
that  it  does  not  interfere  wiih  the  devolu- 
tion of  the  estate,  according  to  the  ordinary 
law  of  succession,  under  the  Hindoo  Law. 
The  deed  was  executed  by  Gooroo  Pershaud 
in  the  year  1823,  at  a  time  when  he  states 
himself  to  have  been  not  only  suffering  from 
corporeal  illness,  but  to  have  a  purpose  of 
going  to  reside  at  Benares,  and,  therefore, 
from  his  then  circumstances,  there  is  ground 
for  the  argument  of  Sir  Roundell  Palmer,  that 
he  meant  to  provide  for  the  management  of 
the  estate,  not  only  after  his  death,  but  during 
his  life,  and  that  seems  to  their  Lordships 
to  be  the  true  construction  of  the  deed.  The 
learned  Counsel  for  the  respondent  have  laid 
some  stress  upon  the  direction  "  you  shall 
perform    the    ceremonies  of   Sraddo,   etc., 


according  to  my  means,"  and  have  contend- 
ed that  that  implies  a  change  in  the  person 
to  perform  the  funeral  ceremqpies  of  the 
donor,  and,  therefore,  must  be  taken  to  imply 
a  change  in  the  course  of  the  succession  to  his 
estate. 

Their  Lordships,  however,  are  of  opinion 
that  the  words  **  Shraddo,  etc."  are  some- 
what wide  and  ambiguous,  and  that  if  the 
deed  be  taken,  as  they  think  it  ought  to  be 
taken,  to  be  an  arrangement  providing  for 
the  management  of  everything  from  the  date 
of  it  during  the  life  of  the  donor  himself,  they 
may  be  taken  to  refer  to,  certainly  to  include, 
those  family  ceremonies  which  he,  from  time 
to  time,  would,  if  he  remained  in  his  home 
and  in  possession  of  his  strength  and  faculties, 
be  bound  to  perform .  They,  therefore,  cannot 
give  to  those  words  the  force  which,  it  has 
been  contended,  ought  to  be  given  to  them. 

That  being  their  Lordships'  view  of  the 
construction  of  the  deed,  it  may  be  convenient 
here  to  consider  what  has  been  the  course  of 
the  succession  to  the  property.  If  the  succes- 
sion were  not  altered  by  the  deed,  then  of 
course,  upon  the  donor's  death,  the  two  sons 
became  entitled  to  his  estate.  Those  sons  arc 
shown  to  have  survived  him.  Each  is  also 
shown  to  have  died  in  the  lifetime  of  his 
mother,  and  to  have  died  childless  and  under 
age.  The  consequence  of  that  is,  that  on  the 
death  of  each,  his  interest  would  have  passed 
to  his  mother,  and  that  Mohesh  Chunder,  who 
was  the  adopted  son  of  the  testator^s  nephew, 
became,  on  his  adoption,  the  collateral  heir  of 
each  son,  subject  to  the  interest  of  his  mother. 
The  result,  of  course,  is  that  upon  the  death 
of  the  widow,  who  is  dead,  Gouree  Dabei, 
Mohesh  Chunder  became  entitled  to  a  preseni 
interest  in  the  property,  which  is  the  subject 
of  this  contention,  unless  it  can  be  sbo^"^ 
that  that  property  has  been  validly  passed  hv 
the  act  of  alienation  which  is  the  subject  ot 
the  suit. 

Their  Lordships  have  next  to  considei 
whether,  treating  this  deed  as  one  executed 
by  women  having  only  the  limited  interest 
of  Hindoo  females  in  property  which  ihcr 
take  either  from  their  husband  or  their  sons, 
the  transaction  can  be  supported  upon  any  of 
the  grounds  on  which  such  a  transaction  is 
recognized  as  valid  by  the  Hindoo  Law.  The 
law  upon  the  point  is  well  ascertained,  and 
has  been  established  by  many  cases.  Some 
question  has  been  made  to-day  at  the  bar  as 
to  the  right  of  a  p'erson  who  is  a  presumptive 
heir  in  reversion  toquestion  such  a  transaction: 
but  their  Lordships,  if  it  were  necessary  to 
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decide  the  point,  would  find  it  extremelj 
difficult  to  overrule  the  many  cases  in  which 
that  right  ^as  been  more  or  less  recognized. 
But,  in  the  view  which  they  have  now  taken 
of  the  hibbanamah  and  of  the  present  right 
of  Mohesh  Chunder,  upon  the  death  of  Gouree 
Dabea,  to  enter  into  possession  of.  two  annas 
of  this  property,  it  really  is  not  necessary, 
in  order  to  support  the  suit,  to  express  any 
more  decided  opinion  upon  that  question. 

Then,  upon  what  grounds  are  we  to  treat 
this  transaction  as  valid  .^  The  statement 
upon  the  face  of  the  deed  is,  that  the  proper- 
ty was  sold  in  order  to  liquidate  the  hus- 
band's debts.  It  recites:  "Now  our  hus- 
*' band's  debts  not  being  liquidated,  the 
"  liabilities  are  being  gradually  increased  by 
**loss  in  interest.  The  debts  due  to  the 
''  creditors  cannot  be  liquidated  at  once,  by 
the  average  profits  of  the  above  zemin- 
daries,  particularly  the  debts  of  the  time 
''  of  our  husband  for  which  we  had  made  an 
"  instalment-bond  in  Court  in  our  own  names 
''  with  the  creditors,  Narain  Dass  and  others. 
*'  Now,  that  money  not  being  paid,  the  above 
*'  creditors  are  about  to  have  all  our  zemin- 
*'  daries  sold  by  auction,  by  puttfng  in  force 
'^  the  said  instalment-bond  in  Court." 
Therefore,  there  is  a  clear  allegation  that  the 
transaction  was  entered  into  for  the  purpose 
of  defraying  debts  of  the  husband,  including 
a  particular  debt,  secured  by  an  instalment- 
bond  and  an  agreement  made  in  Court,  and 
under  the  threat  of  an  immediate  execution 
against  the  zemindaries;  though  the  deed 
goes  on  to  say  that  it  was  executed  for  the 
further  purpose  of  performing  ''the  Shrad, 
etc.,  of  our  husband  at  Gya." 

It  is  not  easy  to  see  why,  if  the  case  so 
stated  was  true,  there  should  have  been  any 
difficulty  in  giving  far  more  satisfactory  evi- 
dence of  it  than  has  been  given  in  this  suit. 
There  is  the  reference  to  an  agreement  in 
Court,  there  is  the  reference  to  a  threat  of 
execution  and  to  the  instalment-bond  which 
constituted  the  debt  at  least  of  Narain  Dass. 
These  things,  if  they  had  any  real  existence, 
were  presumably  capable  of  being  proved. 

But  what  has  been  the  course  of  the  liti- 
gation ?  The  burden  of  proof  was  unquestion- 
ably on  the  party  seeking  to  support  the 
transaction,  that  is,  the  present  respondent. 
But  it  18  an  admitted  fact  that  in  the  Court 
of  first  instance  he  gave  no  evidence  in 
support  of  the  transaction  except  the  deed 
itself.  In  that  state  of  things  the  Principal 
Sudder  Ameen  very  properly  decided  the 
Issue  against  him. 

Vol  XII. 


The  case  then  went  to  the  High  Court  by  ap- 
peal. When  the  appeal  was  heard  iij^the  first 
instance,  the  High  Court,  with. some  variation 
in  the  form  of  the  order,  confirmed  the  deci- 
sion of  the  Principal  Sudder  Ameen.  There 
was  then  an  application  for  a  review,  and  a 
suggestion  made  upon  that  application  that 
the  respondent  had  been  shut  out  by  the 
Principal  Sudder  Ameen  from  giving  the 
evidence  which  he  was  ready  to  give  in  the 
suit.  The  judgment  of  the  Principal  Sudder 
Ameen  contains  a  distinct  statement  that  no 
such  application  was  made.  He  says  :  "  It  was 
"  indispensable,  however,  that  he  should 
"  prove  that  the  sale  was  made  to  pay 
''the  husband's  debts  and  the  debts  con- 
"  tracted  for  his  funeral  obsequies,  but  he 
**  has  filed  no  decree  of  Court,  nor  any  other^ 
"  voucher  proving  these  points.  He  has  not 
'*  applied  for  a  summons  in  the  name  of  any 
**  wimess  whatever.  He  has  not  even  named 
**  a  single  witness,  nor  adduced  any  descrip- 
"  tion  of  evidence  whatever."  Certainly  it 
appears  somewhat  singular  that,  if  the  learned 
Judges  of  the  High  Court  ha^  no  other 
contradiction  of  that  solemn  and  direct  state- 
ment upon  the  face  of  the  judgment  of  the 
Lower  Court  that  no  evidence  had  been 
tendered,  they  should  have  acted  upon  the 
very  wild  story  told  by  the  witness  Goo- 
roochurn  Odheekary,  and  the  copy  of  a  peti- 
tion said  to  have  been  made  from  an  original 
petition  lost  in  the  extraordinary  manner  in 
which  that  witness  states  it  to  have  been  lost. 
It  may  be  that  the  learned  Judges  did  as- 
certain, by  reference  to  the  Principal  Sudder 
Ameen  or  to  the  proceedings,  that  evidence 
had  been  offered  and  had  not  been  taken,  but 
certainly  there  is  no  record  of  anything  of 
the  kind.  Upon  this  record,  they  seem  to 
have  acted  solely  upon  that  singular  evidence 
to  which  I  have  just  adverted. 

Their  Lordships,  however,  think  that 
whether  it  were  right  or  wrong  in  the  Appel- 
late Court  in  those  circumstances  to  admit 
the  additional  evidence  taken  before  it,  it 
would  not  be  right  for  their  Lordships  to 
exclude  that  evidence  from  their  consideration ; 
and  they  will,  therefore,  consider  it  as  if  there 
were  no  objection  whatever  to  its  admission. 

The  material  portion  of  the  evidence  taken 
on  review  is  the  deposition  of  Khadem  Ally, 
who  describes  himself  as  the  jemadar  of  Go* 
kool  Chunder  Chowdhry,  the  respondent.  He 
gives  a  very  detailed  account  of  the  execu- 
tion of  the  deed  and  of  the  payment  of  the 
money,  which  he  professed  to  have  seen  made 
at  the  time  of  the  execution  of  the  deed-^ 
he  states  in  particular  that  be  was  a  witness 
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to  the  payment  of  9,500  rupees,  part  of  the 
consid^^tion-money  to  Narain  Dass  Mahajun 
upon  account-  of  the  instalment-bond.  Al- 
though he  had  not  mentioned  Narain  Dass  in 
the  first  instance  as  among  the  parlies  present, 
yet  he  does  distinctly  state  that  he  was 
present.  "  Narain  Dass,  who  had  taken 
"  Rs.  9,500,  was  present  there.  Seetul  Talook- 
**  dar  had  given  him  the  said  Rs.  9,500.  On 
"  the  said  Narain  Dass  returning  the  instal- 
*'  ment-bond,  Seetul  gave  it  to  the  Thakoo- 
"  ranies.  On  my  employer  asking  for  it, 
"  they  did  not  give  it." 

Here,  then,  is  very  specific  evidence  of  a 
transaction  which  took  place  many  years  ago  ; 
but  the  singular  thing  is,  that  when  it  is  con- 
trasted wiih  the  statements  of  the  respondent 
•himself,  it  does  not  tally  in  any  degree  with 
his  recollection  of  what  passed  on  the  occasion. 
His  slaioment  is  that  the  price  of  the  property 
was  paid  in  order  to  pay  off  the  debts  of 
Mahajuns,  but  he  does  not  recollect  the  debts 
of  what  Mahajuns  were  paid  and  he  says: 
"  I  gave  Gouree  Dabea  and  Surbo  Mungola 
"the  money  myself."  The  learned  Judges 
of  the  High  Court  seem  to  have  thought  that 
in  ihat)»conflict  of  evidence,  it  was  impossible 
to  give  the  credit  to  Khadem  Ally  which  they 
otherwis^e  would  be  disposed  to  give.  Their 
Lordships  think  that  in  a  case  in  which  the 
party  himself  having  an  imperfect  recollection 
of  the  transaction,  and  having  stated  that  he 
paid  the  money  to  the  vendors  personally, 
a  servant — a  jemadar — comes  forward  after 
the  decision  of  the  case  by  the  Court  of  first 
'  instance  and  the  Court  of  appeal,  to  make 
out  this  elaborate  proof  of  payments  of  debts 
to  Narain  Dass— the  least  that  can  be  said 
of  evidence  so  given  is  that  it  is  wholly 
untrustworthy.  Nor  does  the  deposition  of 
the  other  witness,  also  a  servant,  deserve  more 
credit.  The  learned  Judges,  however,  final- 
ly decided  the  case,  partly  upon  the  mere 
fact  that  Juggut  Ram  was  an  attesting  wit- 
ness and  must,  therefore,  be  taken  to  have 
been  a  concurring  party  to  the  transaction, 
and  partly  xipon  the  corroboration  which  they 
seem  to  think  that  fact  afforded  to  the  evi- 
dence of  Khadem  Ally.  Their  Lordships 
cannot  see  how  the  one  can  be  any  corrobor- 
ation of  the  other.  The  fact  that  Juggut 
Ram  attested  the  deed  is  perfectly  consistent 
with  the  fact  that  Khadem  Ally  is  a  tutored 
witness  brought  forward  at  the  last  moment 
to  depose  to  having  seen  what  he  never 
saw. 

Again,  with  respect  to  the  effect  of  the 
attoBtation  of  the  deed  by  Juggut  Ram, 
it  seems  to  their  Lordships  that  the  learned 


Judges  have  attached  to  that  circumstanpe 
a  weight  which  it  really  does  not  possess. 
Their  Lordships  do  not  mean  to  impugn 
those  authorities  which  lay  down  that  a 
transaction  of  this  kind  may  become  \alid 
by  the  consent  of  the  husband's  kindr.-d,  but 
the  kindred  in  such  case  must  generally  be 
understood  to  be  all  those  who  are  likelr  to  be 
interested  in  disputing  the  transaction.  At 
all  events,  there  sjiould  be  such  a  concur- 
rence of  the  members  of  the  family  as  suffices 
to  raise  a  presumption  that  the  transaction  was 
a  fair  one,  and  one  justified  by  Hindoo  Law. 
That  it  can  be,  as  Mr.  Field  seemed  to  put 
it,  a  presumption  of  law  in  the  sense  of  prct^ 
sumptio  juris  et  de  jure,  their  Lordships  do 
not  think.  It  is,  no  doubt,  an  element  to 
be  taken  into  consideration,  and  deserving 
of  considerable  weight  in  the  estimation  of 
all  the  evidence  of  the  transaction.  And 
one  of  the  difficulties  of  allowing  the  present 
decree  to  stand  is  that  this  point,  which 
was  raised  at  the  last  moment,  was  decided 
upon  the  mere  proof,  by  the  production 
of  the  deed,  that  Juggut  Ram  was  an  attest- 
ing witness  to  it.  The  point  had  never 
been  raised  before.  The  opposite  party  has 
had  no  opportunity  of  examining  Juggut 
Ram  as  to  the  circumstances  under  which 
he  became  an  attesting  witness,  or  what  his 
understanding  of  the  transaction  really  was. 
The  utmost  that  the  Judges  ought  to  have 
done  in  that  state  of  things,  was  to  remand 
the  case  to  be  re-tried  for  the  full  consider- 
ation of  that  question. 

Their  Lordships  cannot  affirm  the  proposi- 
tion that  the  mere  attestation  of  such  an 
instrument  by  a  relative  necessarily  imports 
concurrence.  It  might,  no  doubt,  be  shown 
by  other  evidence  that  when  he  became  an 
attesting  witness,  he  fully  understood  what 
the  transaction  was  and  that  he  was  a  con- 
curring party  to  it,  but  from  the  mere 
subscription  of  his  name  that  inference  does 
not  necessarily  arise.  But  considering  who 
Juggut  Ram  was,  and  what  the  circumstances 
of  this  family  were,  their  Lordships  are 
further  of  opinion  that  his  concurrence  would 
not  in  this  case  be  sufficient  to  set  up  the 
deed.  In  the  first  place,  it  is  not  proved, 
though  on  the  other  hand  it  certainly  is  not 
disproved,  that  at  the  date  of  the  execution 
of  this  deed,  which  was  executed  before  the 
adoption  look  place,  Juggut  Ram  was  the 
next  heir  in  reversion  He  was  unquestion- 
ably a  very  distant  relation,  and  although  be 
appears  to  have  taken  a  considerable  part  in 
the  management  of  this  family,  and  even  in 
the  adoption  of  the  plaintiff,  be  is  not  proved 
to  have  been  the  next  heir.    On  the  other 
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hand,  the  very  fact  of  his  connection  with 

the  family  leads  to  the  presumption  that  he 

knew   that  ^  the  present   appellant  had  the 

power  given  to  her  by  her  husband  to  adopt 

a  child,  and  that  therefore  his  interest,  even 

if  it  existed,  as  next  reversioner,  was  in  all 

probability  likely  to  be  defeated.    Therefore, 

if  his  cifncurrence  were  proved,  it  would  not 

amount  to  such  a  concurrence  by  the  hus-. 

band's  kindred  as,  in  the  opinion  of  their 

Lordships,  would  have  defeated  the  plaintiff's 

cfehn.    Their  Lordships  have  already  said 

that,  if  anything  could  have  been  made  of  that 

point,  it  would  have  been  rather  a  reason  for 

a  remand  of  the  cause  to  be  tried  upon  such 

an  issue  than  for  the  immediate  decision  of 

the  case  against  the  plaintiff;  but  in  their 

Lordships'  opinion  there  was  no  ground  in 

the  circumstances  for  such  a  remand,  because 

such  9^  issue  had  never  been  raised  upon 

the  pleadings  or  in  the  earlier  stages  of  the 

cause.     The  case  of  the  party  who  sought  to 

support  the  validity  of  this  transaction  was 

that  the  sale  had  been  made  for  particular 

purposes.     He   gave   no  evidence  of  that. 

He  did  not,  by  any  suggestion  in  his  written 

statement  or.  otherwise,  put  forward  the  con. 

currence  of  Juggut  Ram  either  as  supplying 

the  want  of  proof  of  the  existence  of  the  debts 

and  the  necessity  of  the  sale  or  as  a  consent 

equivalent  to  such  proof. 


Their  Lordships  are,  therefore,  of  opinion 
that  the  decree  which  is  under  appeal  must 
be  reversed ;  and  the  only  question  is,  what 
should  be  the  form  of  the  order  to  be  made  ? 
They  have  been  furnished  by  Sir  Roundell 
Palmer  with  the  minutes  of  the  order  which 
he  thought  he  was  entitled  to  claim ;  and  to 
some  extent  their  Lordships  adopt  those 
minutes.  They  think  that  the  minutes  should 
stand  thus :  "  Declare  that  the  deed  of  the 
"  1 6th  of  November  1845  was  and  is  in- 
"  valid  as  against  Mohesh  Chunder  and  the 
''  appellant  as  his  heir,  and  declare  that 
"  ]\Iohesh  Chunder  became  on  the  death  of  ^ 
"  the  widow  Gouree  Debia,  and  that  the 
''  appellant,  as  such  heir,  is  now  entitled  .in 
"  possession  to  one  moiety  of  the  four  annas, 
"  and  order  that  the  respondent  do  deliver 
"  up  to  the  appellant  such  moiety,  and  do 
"  pay  to  her  the  profits  thereof  received  since 
"  the  death  of  Gouree  Debia."  ^ 

Their  Lordships  will,  therefore,  humbly  ad- 
vise Her  Majesty  to  allow  the  present  Appeal, 
to  reverse  the  decree  of  the  Sudder  Court, 
and  to  direct  that,  in  lieu  thereof,  a  decree 
be  made  to  the  effect  above  stated,  and 
further  directing  that  the  respondent  do  pay 
to  the  appellant  the  costs  incurred  by  the 
plaintiff  in  both  the  Courts  below.  The 
appellant  must  also  have  the  costs  of  this 
appeal. 
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